
What Is It?  And What Impact Can It Have?
THE “HAMMER CLAUSE” 

There is a clause in a lawyer’s 
professional liability policy that 
even a savvy attorney may not fully 
understand, or appreciate, and it is 
commonly known as: the “Hammer 
Clause.” Insurers typically use such 
clauses in an effort to avoid extensive 
and costly litigation.  Policy language 
varies depending on the insurance 
company, and this particular clause 
is worth paying careful attention to.  
Some Insureds may not review or 
understand the language until after an 
issue arises, or settlement discussions 
begin, and it can be a very unpleasant 
surprise.

The Hammer Clause  
Explained
	 There	is	nothing	specifically	called	 
 “a Hammer Clause” in your policy.   
 That is just its nickname because,  
 so the argument runs, it “hammers”  
 you into agreeing to something.   
 It is language in the policy that  
 permits your insurance company  
 to pressure (or compel) you to settle  
 a claim under certain circumstances. 

The insured attorney is typically 
given the ultimate choice regarding 
settlement – or put differently, they are 
required to consent to any settlement.  
Insurance brokers may say things like: 
“this is a consent to settle policy” in a 
(genuine) attempt to assure the insured 
attorney	that	he	or	she	has	the	final	
say with respect to any settlements.  
However, that is only half the story.  In 
order to “balance out” the consent 
to settle provisions of the policy, most 
professional liability policies also 
contain a “Hammer Clause,” which 
says something along the lines of the 
following:

“… If the Insured refuses to consent 
to any settlement recommended by 
the Insurance Company, the Insurance 
Company may then withdraw from the 
defense of the Insured by tendering 
control of the defense to the Insured, 
and the Insured shall thereafter be 
obligated to pay all Costs, Charges 
and Expenses and defend such 
Claim independently of the Insurance 
Company.

 In other words, if you disagree  
 with your insurance carrier’s view  
 on settlement, you can still have  
 your “day in court,” but you will  
 do so largely at your own risk, since  
 you will be paying all costs, charges,  
 expenses, etc, beyond the amount  
 for which you could have settled.  

A Hammer Clause may state that if 
a settlement offer is made, and an 
Insurer agrees to the settlement, an 
Insured may not unreasonably reject 
to settle the case for that amount.  
However, the policy language as to the 
enforcement of a Hammer Clause, may 
or may not contain a reasonableness 
standard meaning that theoretically 
you may not be able to object to a 
settlement- period.  Either way, if the 
Insured (reasonably or unreasonably) 
rejects the settlement offer, the Insurer 
may attempt to enforce the Hammer 

Clause, in an attempt to place a limit 
on the amount the Insurer is willing to 
pay, if the Insured decides to continue 
with litigating the claim.  If the Insured 
fails to obtain a favorable decision, the 
Insurer is only liable for the amount the 
claim could have settled for.  

Decisions Regarding  
Hammer Clauses
Issues that arise out of Insurer attempts 
to enforce Hammer Clauses often do 
not reach the point of a Court decision.  
Usually issues with enforcing a Hammer 
Clause are settled prior to litigation.  
However,	there	are	some	publicly	filed	
decisions, which help illustrate the 
point. 

In Freedman v. United Nat'l Ins. Co.1, 
an issue arose when Defendant, United 
National Insurance Company (“UNIC”), 
had a different interpretation of the 
Hammer Clause provided in the policy 
to Plaintiffs, Gary A. Freedman and 
the	Law	Offices	of	Gary	Freedman	
(collectively “Freedman”).  Plaintiff 
purchased a policy from UNIC that 
contained a Hammer Clause that stated 
that UNIC shall not settle any claim 
without the consent of the named 
insured and that consent shall not be 
unreasonably held.  The following 
sentence stated that if however the 



named insured refuses to consent 
to a settlement recommended by 
UNIC, and elects to contest the claim 
or continue legal proceedings in 
connection with such claim, UNIC’s 
liability for the claim shall not exceed 
the amount for which the claim could 
have been settled, including claims 
expenses up to the date of such refusal, 
or the applicable limits of liability, 
whichever is less.  Freedman initiated 
this action, because his understating 
was that the hammer clause shall only 
be enforced if his consent to settle 
was unreasonable.  UNIC’s argument 
was that the Hammer Clause may be 
enforced even if the Insured’s refusal 
to consent to settle was reasonable, 
because the separate sentences in 
the Hammer Clause are two separate 
clauses.2 

The Court agreed with Freedman’s 
interpretation and provided that “…the 
Policy is not ambiguous and interprets 
it to mean that the ‘Hammer Clause’ 
may be invoked only if the insured 
unreasonably refuses to consent to 
a settlement.” See Freedman, 2011 
US Dist LEXIS 25490 (C.D. Cal Mar. 1, 
2011), 2011 WL 781919.

The Court in Clauson v. New Eng. 
Ins. Co., 254 F.3d 331 (1st Cir 2001) 
reached a similar decision.  The 
Clauson matter arose out of a client’s 
lawsuit against his attorney.3  The client 
offered to settle the lawsuit for $29,000, 
but the insured rejected the settlement 
even though the insurer encouraged 
him to settle.  After a motion for a 
new trial was granted on the insured’s 
behalf, the court entered judgment in 
favor of the client for $97,716.50.  The 
insurer paid the client $29,000, which 
was the amount the insurer considered 
the limit of its liability for the judgment 
under the policy.  The client sought 
recovery of the outstanding balance, 
and after the entry of judgment, the 
insurer	filed	a	motion	to	amend.		The	
motion to amend was granted, which 
reduced the award to the client.  The 
insurer appealed from the judgment, 

and argued the language in the 
insured’s policy.  The insurer argued 
that the insured’s policy provides two 
paragraphs,	which	the	first	paragraph	
gives an insured the ability to frustrate 
settlement, and the second paragraph 
limits the insurer’s liability to the amount 
of a rejected settlement offer that it 
recommends whether the rejection by 
the insured is reasonable or not. The 
Court held that the attorney’s refusal to 
settle did not trigger a clause limiting 
the insurer’s liability to the amount of 
the settlement offer.  See Clauson v. 
New Eng. Ins. Co., 254 F.3d 331 (1st Cir 
2001).

Conclusion 

 It is important to review the   
 language in your policy carefully,  
 to determine, in advance of   
 any potential claim(s) whether   
 you may be eventually be   
 pressured to settle, even if you  
 think you are being reasonable  
 with rejecting the settlement offer.  

There are various products on the 
market, some of which may or may 
not contain a Hammer Clause and you 
should make the decision on which 
type to purchase, knowingly, so that 
you are not surprised if/when you 
need to feel support (or no support) 
from your insurer with regard to a 
potential settlement, which you may be 
“hammered” into accepting.
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This material is for informational purposes only. It is not intended to be exhaustive nor should any discussions or opinions be constructed as legal advice. The insurance policy 
language	will	determine	the	actual	coverage	afforded	to	an	insured.	Contact	USI	Affinity	for	any	insurance	questions	you	may	have	regarding	your	particular	situation.		USI	Affinity	
is not responsible for the content of the information provided or for the consequences of any legal actions taken on the basis of the information provided.

We trust that the shared article was useful and 
thought-provoking; however, please note that it is 
intended as a general guide and opinion only, not 
a complete analysis of the issues addressed, and 
readers	should	always	seek	specific	legal	guidance	on	
particular matters.

1 See Freedman v. United Nat'l Ins. Co., 2011 US Dist 
LEXIS 25490 (C.D. Cal Mar. 1, 2011), 2011 WL 781919. 

2 UNIC	argued	that	the	first	sentence	of	the	Hammer	
Clause was the “consent clause.”  UNIC further argued 
that the second sentence allowed UNIC to limit its 
liability whenever the Insured refuses to consent to a 
settlement regardless of the reasonableness.  

3 Plaintiff retained Attorney Kirshenbaum to represent 
his interests for the sale of a trawler, after the divorce 
court entered a judgment granting him, and his wife 
each one-half interests in the marital property.  The 
divorce court scheduled a hearing to determine if 
the offer for the vessel should be accepted, but the 
date	of	the	hearing	created	a	conflict	for	Attorney	
Kirshenbaum.  Attorney Kirshenbaum failed to appear 
at the hearing, and the divorce court approved the 
sale of the trawler. Plaintiff then commenced a legal 
malpractice action against Attorney Kirshenbaum.
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