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Three tiers of government bid requirements
When the damage doesn’t require immediate repairs, municipalities, 
counties and authorities follow the state-mandated bidding process. 
According to the Pennsylvania Bulletin, the state’s 2018 bid limits for 
government purchases and contracts are:
• Expenditures below $10,900 – no bidding or written/telephonic 
quotations required.
• Expenditures between $10,900 and $20,100 – three written/telephonic
quotations required.
• Expenditures exceeding $20,100 – formal bidding process required.

Focus on School and Municipal Law

Pilot program
approved
for CLE credit
for pro bono
To increase support for civil legal

aid for low-income Pennsylvanians,
the Pennsylvania Supreme Court has
created a pilot program that rewards
pro bono work with CLE credit.
The program will provide opportunities

for licensed Pennsylvania attorneys to
earn continuing legal education credits
for approved pro bono services that
are offered through certified legal
service providers.
The three-year pilot program,

which was developed in conjunction
with the CLE Board, will enable
Pennsylvania lawyers to earn one CLE
credit for every five hours of pro bono
work. Lawyers who participate in the
program may earn up to three
credits per year toward their annual
requirement of 12 CLE credits, which
includes two hours of ethics credit.
The Supreme Court anticipates the

program to launch in early 2019.
As for tracking CLE credits earned

through the program, the court and
CLE Board will work with participating
legal service providers. Legal service
provider participation is voluntary,
and the program will require that
providers apply for approved CLE
provider status from the CLE Board.
For more information on the pilot

program, see pacle.org. n

As infrastructure fixes become more reactive,
emergency projects become more likely
By Zandy Dudiak

As of mid-May, PennDOT District
11 reported more than 70 active
landslides on state routes in Allegheny,
Beaver and Lawrence counties.
“This year has been quite difficult

with the unusual weather we’ve had –
so much rain and a difficult winter,”
said Steve Cowan, PennDOT District
11 spokesman.
National Weather Service records

show that February rainfall was
extraordinary. The 30-year mean
rainfall for the region for the month of
February is 2.39 inches. But during
the shortest month of 2018, 7.04″ of
rain fell on Pittsburgh.
That set the stage for several

landslides, including major ones on
Route 30 in East Pittsburgh in April
and Route 51 in Pittsburgh to the West
End Bridge and West Carson Street
ramps in February. Landslides
occurred on numerous other public
roads during that window of time.
Ideally, governments should take

proactive steps with respect to storm
water management, grading and
“keeping an eye on” problem areas to
avoid major issues, said Robert Max
Junker, who serves as a municipal
solicitor and handles land-use matters
for Babst Calland. “A proactive
approach of enforcing the stormwater
management ordinances and grading
ordinances at the local level does a lot
to prevent problems with roads.”
But in an era where state, county

and municipal tax coffers are tight,
government entities tend to be more

reactive, which poses legal considerations
when circumstances dictate they
award bids for emergency projects.
Jurisdictional responsibility must

first be determined when landslides
and sinkholes occur, Junker said – that
is, whether it is a private or public
roadway, and, if it is public, whether
the borough, township, county or state
is responsible for the repairs. Depending
on the situation, there may be juris-
dictional crossovers during an
emergency response, with local and
state police cooperating, state and local
public works departments assessing
the risks, and local and state engineers
on site to determine the remedy.
Sometimes, municipal public works

crews are able to do the repair work,
Junker said. Often, with large projects,
outside contractors may be needed to
complete repairs.
If emergency repairs are needed

immediately due to issues of health,
safety and welfare, officials are able
to bypass the advertising requirements

of the formal bidding process, said
Kate Diersen of Goehring, Rutter &
Boehm, a municipal solicitor with
experience in land-use issues. If the
damage is “purely on municipal
property,” officials can select a
reliable contractor, perhaps someone
they’ve used in the past, she said.
Under the authority of the state’s

Emergency Management Services
Code, political subdivisions included
within disaster emergencies declared
by the governor may carry out recovery
activities without regard to statutory
procedures governing contracts,
purchasing supplies and materials.
This sped-up process has enabled

PennDOT officials to be discussing
the prospect of reopening of a section
of Route 30 in East Pittsburgh only
three months after a 300-foot section
of the highway collapsed during a
spectacular April 7 landslide. With a
detour impacting about 30,000

Continued on page 8

PHOTO BY LILLIAN DEDOMENIC

Construction crews have been working two 12-hour shifts a day ever since beginning work to repair the
landslide that caused a portion of Route 30 in East Pittsburgh to collapse. PennDOT estimates the total cost
of the project will be in the $10-12 million range.

Pre-order your 2018-19
Allegheny County Bar Association
Legal Directory today!
See ACBA.org/ProductStore for details.
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Gender Bias Duty Officers
If you (attorneys or law students) have

observed or experienced any form of gender

bias in your role as an attorney or law

student intern, you may contact any one of

the following members of the Gender Bias

Subcommittee of the Women in the Law

Division on a daily basis. The duty officers

will keep your report confidential and will

discuss with you actions available through

the subcommittee.

Kimberly Brown......................412-394-7995

Jeanine DeBor ........................412-396-5215

Rhoda Neft ..............................412-406-5434

Ethics Hotline
The ACBA Professional Ethics Committee

“Ethics Hotline” makes available Committee

Members to answer ethical questions by

telephone on a daily basis.

May

Dan Fitzsimmons ....................412-350-4407

Michael M. Lyons....................412-741-6234

Paul A. Supowitz......................412-624-2901

June

Robert J. Donahoe ..................412-833-0800

Russell D. Giancola ................412-995-3241
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Commonwealth of Pennsylvania v. Antoine Darnell Morris, Manning, P.J. .............................................................................................Page 115
Criminal Appeal—VUFA—Suppression—Terry Stop—Mistaken Identity—Mistake of Fact

If police officer’s decision to do a Terry stop and frisk is based on suspect’s identity, any reasonable mistake in the identification
will support the stop.

Commonwealth of Pennsylvania v. Linda Sherrell Jones, Mariani, J. ......................................................................................................Page 117
Criminal Appeal—Sufficiency—Justification Defense—Weight of the Evidence—Waiver—Physical Abuse of a Child—
Excessive Punishment/Discipline—Electrical Cord—Aggravated Assault

Mother routinely hit child with electrical cord as discipline; excessive discipline is contrary to the welfare of a child, even if justifiable.

Commonwealth of Pennsylvania v. Zachery Threats, Mariani, J. ..............................................................................................................Page 118
Criminal Appeal—Homicide—VUFA—Evidence—Hearsay—Sufficiency—Suppression—Burglary—Harmless Error?

Multiple issues in first-degree murder case, including suppression issues and sufficiency issues.

Commonwealth of Pennsylvania v. Marsha Green, Mariani, J. ..................................................................................................................Page 123
Criminal Appeal—DUI—Suppression—Sufficiency—Miranda—corpus delicti

Officer’s testimony enough to establish that the defendant was intoxicated and unable to operate a vehicle safely.

PHOTOS BY ERIKA DOWD

Law student Kelvin Isom and attorneys Vanessa Griffith and
Gilda Arroyo enjoy the company and Mexican food available at
the ACBA Hispanic Attorneys Committee Cinco de Mayo happy
hour at Patron Mexican Grill in Shadyside on May 4.

Cinco de Mayo
Hispanic Attorneys Committee Chair
Abbie Rosario, as well as ACBA Director
of Diversity and Gender Equality Alysia
Keating, joined a number of fellow attorneys
for food and drinks during the happy hour.

Calling all shutterbugs – Photo contest for cover of 2018-19 Legal Directory
For years, the ACBA has turned to professional photographers to provide a Pittsburgh scene for the cover of our 
annual legal directory. While that approach has resulted in great-looking covers, it’s robbed our members of 
something wonderful – bragging rights.
But no more. We’re challenging our members to submit their best “Pittsburgh” photo. The winning entry will adorn the
cover of the new directory; the winning photographer will be recognized in the directory and undoubtedly will be 
celebrated by colleagues.
Entries – with the names of the photographers withheld – will be judged by a blue-ribbon panel of ACBA officers and
members. Submitted photos should convey either a sense of our region or the legal profession – or both. Entries
should not prominently feature individuals, and only photos shot by ACBA members are eligible.
Entries should be high-resolution, full-frame (not cropped) images that are vertically oriented. Email your entries to
Brian Estadt, director of communications and publications, at bestadt@acba.org. The deadline to enter is June 1. 
For context, see www.ACBA.org/LDPhoto to view a gallery of legal directory covers dating back to 2008.
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Quality…Experience…Results… 
It’s what your clients deserve. 

Auto Accidents Personal Injury

LRS. The attorney member participating
on the Modest Means Panel must
agree that they will adhere to that
schedule of fees.
As the ACBA and this column have

touted before, the ACBA Pro Bono
Center is another great resource for
members to match up with pro bono
opportunities in the community. You
can go to PittsburghProBono.org to
find the program that works best for
you. In addition, we have emergent
situations that arise where more
immediate help is needed. As director
of the Pro Bono Center, Barbara Griffin
sent out an email to Real Property
Section members recently to help the
Pennsylvania Emergency Management
Agency find volunteer attorneys to
help victims of the Route 30 landslide
in East Pittsburgh. Those opportunities
pop up every so often and are relayed
within specific sections and committees
of the ACBA as well as within the
ACBA Sidebar.My own pro bono work
has been for the NLSA Protection
from Abuse Project representing
indigent plaintiffs in PFA matters. It
has been a way to utilize the skills and
experience I acquired during my
short time as a family law attorney
and put it to good use. 
And now, if you were looking for

another reason to consider starting to

provide pro bono services or to ramp
up our efforts, the Pennsylvania Supreme
Court has just announced a long-
discussed pilot program which would
award CLE credit to Pennsylvania
attorneys. This three-year pilot program
will enable registered Pennsylvania
attorneys to receive one CLE credit
for every five hours of pro bono legal

work completed through certificate
legal service providers. It is intended
to increase support for civil legal aid
for low-income Pennsylvanians. 
The ACBA and numerous members

individually have long supported this
idea to increase the stock of attorneys
providing pro bono services. Cuts in
funding for civil legal aid nationally
and statewide have made the need for
pro bono attorneys ever more important.
With this additional incentive, I hope

to see even more ACBA attorneys
answering the call for the indigent and
working poor amongst us whose need
for legal services increases each day. I
greatly appreciate all of the general
volunteering ACBA members do in
their communities every day, but in
our unique position as professionals in
the practice of law, providing pro bono
services from our honed skills is the
ultimate mitzvah! n

P R E S I D E N T ’ S M E S S A G E

Now there’s even more incentive for pro bono service
By Hal Coffey

As president of the ACBA, you
would think I have a grasp of all of the
outstanding programs and efforts
within our bar association umbrella.
To the contrary, in my capacity as
president, rather than walking in
knowing everything during the course
of my year at the helm, I have been
exposed to more and more tremendous
programs and benefits of the ACBA.
During a recent ACBA Finance

Committee meeting and following up
on the KD & You and the Law call-in
program we did in April, a report of
the excellent work of the attorney
panelists and staff for the Lawyer
Referral Services program was brought
up. LRS is one of those ideal programs
of the ACBA in that it serves as a
referral source for our members while
also being a critical service to the public
within our community. For those who
don’t know, potential clients can either
call 412-261-5555 or go on to the LRS
website at GetAPittsburghLawyer.com,
which is also where attorneys can go
to sign up for a panel. Callers are
matched up with an attorney panelist
in the specific area of law for which
the potential client has a need. The
panelist provides a 30-minute free
consultation and the parties consider
representation from there. 
Early on in my practice, I was a

panelist for LRS in order to start
generating my own client base. It was
a great way to get things started as a
young lawyer. Though I was familiar
with the process, I was not aware of
the Modest Means Panel within LRS.
That panel is intended to capture the
needs of our working poor – those
whose income is too much to qualify
for Neighborhood Legal Services
but not enough to afford regularly
priced attorney rates. To qualify, a
person must fall within 200 percent of
the Federal Poverty Guidelines
before taxes. Upon qualification, the
individual is able to get a number of
legal services for a flat fee or hourly
rate that has been pre-determined by

Hal Coffey
ACBA President

PHOTO BY BRIAN ESTADT

ACBA President Hal Coffey hosted the penultimate Coffee with 
Coffey gathering at Café Carnegie in Oakland this month. Before 
moving to the patio, early attendees lined up at the counter for
their morning drink of choice. From left are ACBA Assistant 
Executive Director Diane McMillen, Executive Director David 
Blaner, YLD Chair Corinne Smith, Coffey and Amy Giesy, manager 
of ACBA member services and events. 

Coffee with Coffey visits Bridgeville
With the penultimate Coffee with Coffey having
taken place at the Carnegie Café at the museum in
Oakland on a beautiful spring day, we will reach the
end with a final event at LaBella Bean Coffee House
in Bridgeville on Wednesday, June 6, from 7:30 to 
9 a.m. This location is particularly for our friends who
live in Washington but work in Allegheny County, those working in the 
Southpointe area and really anyone else in the South Hills realm. It has 
been a blast seeing new faces and old friends at some fantastic locations.

Need new clients? We’ll help bring them to you.
For information about how the Lawyer Referral Service

can help more clients find YOU, please contact Whitney Hughes at 
412-402-6703 or whughes@acba.org. For a closer look at this unique 
Pittsburgh legal service, please visit www.GetAPittsburghLawyer.com.
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Members: Help us shape the ACBA to better serve you
Provide language,
demographic and
practice info

By David Blaner

It’s that time of year. You will soon
be receiving emails from the ACBA
regarding renewing your membership.
First off, thank you for your support

of the legal profession by being an
ACBA member this past year. I am
hopeful that all ACBA members will
renew their memberships. We are
working hard to provide you with a
vast array of member benefits,
discounts, networking opportunities,
CLE courses and other resources
designed to help you practice law.
We launched some exciting new

programs during this past year; the
ACBA Website Design Program and
the Women’s Institute for Leadership
in Law are just two examples. We are
working on rolling out additional new
programs and initiatives – as well as
enhancing many existing programs
and offerings – in the ‘bar year’ ahead.
In addition to renewing your

membership, I am also asking you to
take a brief moment to provide us with
some additional information. The
emails you will be receiving will ask
you to log in to your online ACBA
profile so that you can list your top
three practice areas, any foreign
languages you speak and additional
demographic information.

We plan to use this information
strictly for internal purposes as we
shape programs, develop offerings
and evolve as a bar association. Having
this information would be extremely
valuable to the ACBA and, in turn,
extremely valuable to the entire Pitts-
burgh legal community in many ways.
For example, a comprehensive list of

the languages spoken by our members
would be invaluable. Hypothetically,
when an ACBA member needs to find
a fellow attorney who speaks Russian
for purposes of referral work, the
ACBA would have mechanisms in
place to help make those connections.

Allegheny County is becoming
more diverse. We are seeing more and
more requests for attorneys who
speak languages other than English,
and I know we have ACBA members
who speak the languages in need. We
just need to gather that information
in one place so we can make these
referrals happen.
It’s not only language information

that we are seeking. Providing us with
more complete demographic information
will help the ACBA have a better
understanding of who we are as a
legal community. If we had a better
picture of what the ACBA membership
looks like, that would enable us to
better customize CLE topics and
develop more diverse CLE panels.
Having a list of each member’s

practice areas would further enhance
these capabilities. For example, if the
bar foundation is looking for a real
estate attorney who speaks French for

a pro bono program, we would know
who to ask.
So when you get your renewal

email later this month, if you are
comfortable doing so, please take that
one extra minute to sign on to your
profile at ACBA.org and update this
information. It really will help us be a
better bar association for you and
your fellow attorneys.
One point of emphasis regarding us

collecting this information is that we
will use this information for internal
purposes, only. We will not provide
this info to the public or permit
members to access this information.
See the boxed information above

for details on how to generate business
via referrals from our Lawyers Referral
Service and our Member-to-Member
fields of practice listings. n

David A. Blaner is the executive director
of the Allegheny County Bar Association.

A culture of growth. 
With extensive experience in all aspects of public finance, 

Cohen & Grigsby’s Public Finance Group is focused on 
success for our clients and growth for our communities.

CHARLES R. BRODBECK, ESQ.
cbrodbeck@cohenlaw.com

412-297-4982 

ANDREW C. MAHER, ESQ.
amaher@cohenlaw.com

412-297-4758

www.cohenlaw.com
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David Blaner
ACBA Executive Director

Marketing your services
While we are asking members to share their areas of practice and language
proficiency information with us to be used internally, we also have in place a
couple of programs for attorneys to share that type of information for the 
purpose of generating referrals.
Marketing to fellow ACBA members: The fields of practice listings of our
Member-to-Member Referral Network are a time-tested resource for 
generating referrals from colleagues. You can list areas of practice and 
language skills. For details, email Brian Estadt at bestadt@acba.org.
Marketing to the public: Want to capitalize when the public reaches out to
the ACBA looking to hire an attorney? GetAPittsburghLawyer.com is the site
for our Lawyer Referral Service. For details, contact Whitney Hughes at 
412-402-6703 or whughes@acba.org.



By Jocelyn P. Kramer

Welcome to the world of elected
boards, public employees, taxpayers
and students! The School and Municipal
Law Section is the first and oldest
section of the Allegheny County Bar
Association. The section originally
was named the Association of Munici-
pal and School Solicitors. In an effort
to make the section’s name consistent
with the other sections of the ACBA,
the section adopted revised bylaws
and changed its name to the School
and Municipal Law Section in February
of this year. The section currently has
148 members. 
School and municipal law are

practice areas that often go unnoticed,
while touching all of our lives on a
daily basis. You turn on your water in
the morning – a municipal water
authority is involved. Your child gets
on a school bus – your school district
provides or contracts for this service.
Your trash is picked up – your munic-
ipality contracts for this service. Your
child receives accommodations or
special education at school – the
school district is subject to specific
laws and regulations governing these
services. Municipal and school
employees are all public employees,
the majority of whom work under a
collective bargaining agreement that

is bargained between a union and the
public employer. School and municipal
lawyers must advise on and represent
their clients regarding many general
areas of the law (contracts, construction,
employment, constitutional law) while
also being specialists in some very
niche areas such as special education,

zoning, student discipline and bonds.
Additionally, school and municipal
attorneys attend open meetings where
they are frequently required to give
legal advice in a public forum and
where their client’s actions are open
to public scrutiny and review. For these
reasons and many more, we are proud
to call ourselves solicitors and are
excited to introduce you to the School
and Municipal Law Section in this
focus edition of the Lawyers Journal.
In this edition, you will hear from

some of our Section members on topics
that directly impact virtually everyone.
Have you ever wanted access to a
document maintained by your school
or municipality? The Right to Know
Law gives all United States citizens
the right to access most documents
maintained by governmental entities
in Pennsylvania. Have school violence
tragedies and the recent student
activism affected you personally?
Schools struggle with balancing the
constitutional rights of students while
protecting students, staff and community
members on a daily basis. Is your
neighbor’s new business of renting out
his upstairs bedroom to weekend
visitors making you crazy? Your local
zoning code may (or may not) address
or restrict short-term rentals in your
neighborhood. Has your regular
commute been disrupted by a detour

necessitated by a landslide? If deemed
an emergency situation, the bidding
process to repair it could be expedited.
These topics are just a taste of the
unique and interesting issues your
local solicitors deal with in their
practice. Members of the School and
Municipal Law Section are always
happy to share their unique perspective
and vast knowledge with their
colleagues, so please join us for our
section meetings or reach out to any of
our members, or me directly with
questions or for more information.
The School and Municipal Law

Section meets on the third Thursday
of the month, September through May,
from noon to 1 p.m. at the ACBA
Headquarters, in the James I. Smith,
III Boardroom. You also can join us
for our upcoming ethics CLE program
on July 19, from 11 a.m. to 1:15 p.m.
(lunch is included) on school safety
and relationships between solicitors
and boards/administration.
I hope you enjoy this look into the

world of school and municipal law. n

Jocelyn P. Kramer is an equity partner
at Weiss Burkardt Kramer LLC where
she has practiced school and municipal
law for 14 years with a focus on schools,
including special education and labor
and employment. She is the chair of the
ACBA School and Municipal Law Section.

May 25, 2018  / Page 5

 WHY LAWYERS REFER TO US  
The Simon & Simon team of lawyers and support staff 

primarily handle limited tort motor vehicle collision 

cases. We are aggressive trial lawyers that file suit 

in limited tort cases in the major jury system and try 

these cases to verdicts in front of juries throughout 

Pennsylvania. We believe every injured victim, 

regardless of whether they have full or limited tort, 

deserves an opportunity to tell their story to a jury and 

recover money for their injuries.

The LIMITED TORT LAW FIRM

 Full Referral  
Fees Paid Out.

 ALL Future Business 
From Referral Source 
Returned to You.

BNY Mellon Building
500 Grant Street, Suite #29-123

Pittsburgh, PA 15219

877-GO-SIMON    412-360-7257    www.GoSimon.com    MarcSimon@GoSimon.com

Jocelyn P. Kramer
ACBA School and Municipal Law

Section Chair

Practicing under the sun
Authorities, municipalities and school districts, oh my …

Message from the Chair
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Modernization of zoning ordinances
to address new land-use trends
By Emily J. Mueller

Take a walk around your neighbor-
hood. You may be surprised to see a
chicken coop or beehives in a neighbor’s
backyard. Or perhaps you walk past a
house, on wheels, that appears to be
too small to live in. While these things
may seem unusual to you, they are
uses of residential properties that are
beginning to become more and more
common. This is very apparent in the
municipal arena, as, quite often,
residents are asking their local officials
to regulate these activities, and local
officials have to decide what form of
regulation, if any, they will adopt.
Many local governments have decided
to address these areas through zoning.
Pennsylvania municipalities are

authorized under the Municipalities
Planning Code (“MPC”), 53 P.S. §§
10101, et seq., to zone for and regulate
land uses within their jurisdictions.
While it may not be obvious, this
zoning power allows for local govern-
ments to place limits on the location
and number of certain types of animals
in its zoning districts. See generally
Hess v. Warwick Twp. Zoning Hrg.
Bd., 977 A.2d 1216 (Pa. Cmmw. 2009);
Tirpak v. Summit Hill, 515 A.2d 1018
(Pa. Cmmw. 1986). 
One new land use that is popping

up in residential zoning districts is a
form of urban farming:  the keeping of
chickens, other farm animals and bees
at single-family dwellings. To reduce

the amount of noise generated by this
use, many zoning ordinances that permit
chickens in residential districts will
prohibit the keeping of roosters and
limit the number of hens that may be
kept at the property. Additionally, zoning
ordinances may require the chickens
to be kept in a vermin- and predator-
proof coop that is surrounded by a
fence, so that while certain animals
are kept out, the chickens may not
freely roam. Zoning regulations also may
require that chickens be kept in a rear
yard, with the coop set back a certain
distance from property lines, which will
also help reduce any noise and the impact
the use may have on neighbors. 
Similarly, zoning ordinances that

allow beehives to be kept at single-
family dwellings may limit the number

of beehives permitted at the property
and restrict the location of beehives to
the rear yard.  Additionally, the zoning
regulation may require that beehive
entrances be placed in a direction that
causes bees exiting the beehive to first
fly across the owner’s yard, rather
than a neighbor’s yard.  Also, zoning
ordinances may require a flyaway
barrier, such as a fence or dense
vegetation, to help cause the bees
exiting the hive to fly upwards and
thereby avoid contact with people and
reduce the risk of bee stings.
Another use that is gathering

momentum in residential districts is
living in tiny houses, which tend to be
less expensive to purchase and maintain.
Under the MPC, municipalities may
regulate the size, height and bulk of
structures. 53 P.S. § 10603(b)(2).
However, tiny houses often are so
small that they do not comply with
existing zoning requirements for the
minimum living or floor area for a
residential structure. For example,
tiny homes for sale on the Internet can
range from 96 square feet to 500
square feet. Additionally, the minimum
lot size required for a single-family
dwelling may be larger than what the
owner of a tiny house desires.  
Municipalities interested in providing

for these types of structures may need
to amend their zoning ordinances to
allow for not only smaller homes but
also for smaller lot sizes. Additionally,
in order to better regulate this new

use, a municipality may want to amend
its zoning ordinance to specifically
define “tiny house” – so that it is distinct
from a single-family dwelling – and to
provide for regulations specifically
applicable to tiny houses. For example,
a Fresno, Calif., zoning ordinance
requires tiny houses to be situated on
wheels, have at least 100 square feet
of first-floor interior living space and
contain basic functional areas that
support normal daily routines, such as
cooking, sleeping and toiletry.
At one time, “a pig in the parlor

instead of the barnyard” was considered
to be a right thing in the wrong place, see
Euclid v. Ambler Realty Co., 272 U.S.
365, 388 (1926), much like a chicken in
the backyard instead of the barnyard.
However, as the character of localities
change and new land uses appear,
zoning ordinances, too, may be changed
to allow not only for the new uses, but to
make sure the communities and their
residents are adequately protected. n

As the active solicitor of Harrison
Township, Emily has extensive experience
in all facets of local government, including
running public meetings and hearings,
as well as assisting clients with Sunshine
Law and Right-to-Know Law issues,
code enforcement, zoning and land-use
issues and property maintenance issues.
Emily also provides legal counsel to the
Goehring, Rutter & Boehm’s zoning
hearing boards and planning commission
clients and assists in the collection of
delinquent taxes and municipal claims.
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Social media posts, personal email of elected
officials and the public’s right to know
By Michael L. Brungo and
Peter J. Halesey

Whether for better or worse, the
increased use of social media and
electronic communication by elected
officials continually challenges the
boundaries of transparency.  Whereas,
in the past, an elected official might
interact only with their constituents in
person or, occasionally, through a
written letter, modern public officials
frequently interact with constituents
without ever leaving their homes.
Unfortunately, such communications
present challenges for elected officials
when individuals seek to have those
communications produced under the
Pennsylvania Right to Know Law.  
Recently, the Pennsylvania Office

of Open Records issued a final deter-
mination in the matter of Noel Purdy
v. Borough of Chambersburg, PA
2017-1229.  The case involved a Right
to Know Request for “copies of all
Facebook posts and associated
comment threads from [the Borough
Mayor’s] public figure Facebook page
… this is to include all related posts
and comments that have been deleted
from the Facebook page.” The borough
initially denied the portion of the
request relating to the mayor’s
Facebook account, stating that these
posts constituted private social media
activity and that the posts on the
account were not records of the borough.
In her appeal, Purdy claimed that the

mayor had both a public figure
account and a private account, and
she further indicated that she was
seeking only posts on the Facebook
page that had been used by the mayor
in his official capacity.
In its determination, the Office of

Open Records found that the mayor’s
public Facebook account was linked
to the borough’s official website.
Additionally, the office further held
that the borough mayor’s public
Facebook page stated that he was a
“Public Figure in Chambersburg,
Pennsylvania.” The page contained
discussions and posts regarding
activities within the borough, including
those relating to the police department
and councilmembers, and contained
contact information for the borough.
Ultimately, the office held that the

mayor’s public Facebook page constituted
a record within the meaning of the
Pennsylvania Right to Know Law and
found that Facebook posts, associated
comments and messages sent via
Facebook’s Messenger application
regarding matters of public concern
were subject to disclosure under the
Right to Know Law, unless material
could be redacted.
This determination is consistent

with prior decisions of the Office of
Open Records that have held that the
location of electronic communications
is irrelevant when an individual
requests records pertaining to govern-
mental business.
In the case of Mollick v. Township

of Worcester, 32 A.3d 859 (Pa. Commw.
2011), an individual requested emails
between the members of a govern-

mental deliberative body (in this case
the board of supervisors of a
township) pertaining to municipal
business. The court held that such
emails constituted “records” that were
“in the possession” of the township
and under the Pennsylvania Right to
Know Law were subject to disclosure.
In so holding, the court stated that the
township’s contention that it was not
in possession of the requested
documents was not a basis for denial
of the request.  As the Commonwealth
Court stated “regardless of whether
the Supervisors herein utilized personal
computers or personal email accounts,
if two or more of the Township
Supervisors exchanged emails which
document a transaction or activity of
the Township, and which were created,
received, or retained in connection
with a transaction, business, or activity
of the Township, the Supervisors may
have been acting as the Township, and
those emails could be ‘records’ ‘of the
Township.’ As such, any emails that
meet the definition of ‘record’ under
the RTKL, even if they are stored on
the Supervisors’ personal computers
or in their personal email accounts,
would be records of the Township.”
Although this area of the law is still

in its relative infancy, public officials
need to be cognizant of the apparent
trend toward transparency evidenced
by the decisions of courts and the
Office of Open Records. In order to

Peter J. HaleseyMichael L. Brungo

Continued on page 12
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motorists a day, Gov. Tom Wolf gave
PennDOT approval for an expedited
bid process.  As a result, crews began
work on April 27 and hauled away
nearly 40,000 cubic yards of material
from the site during their first three
weeks on the project.
By contrast, the minimal amount of

time typically required to award a
contract via the formal bidding process
is about two months, Junker said.
Under a formal bidding process,

the municipal engineer prepares the
specifications for a project, creates a
package with the basic needs and
possible add-ons, including requirements
for bonding and maintenance bonds,
Diersen said. Then, the municipality
advertises for bids, allowing a specified
time for interested contractors to
respond. The bids are opened at a
specified public meeting, reviewed
and the contract awarded to the
lowest responsible bidder. 
These measures exist to ensure the

process is fair and uses taxpayer
money wisely, Diersen said.
“You really should be comparing

apples and apples,” she said. “At the
end of the day, the project will look
the same. It really should be the
lowest bidder.”
Wolf declared a disaster emergency

because of the damage from numerous
landslides in an effort to get funding
from the Federal Emergency Management
Agency. Junker said it is the first time
he recalls a governor reaching out to
FEMA for landslides. 
Both the state and county prepared

applications to declare the series of
weather-related slides a federal disaster. 
On April 17, County Executive Rich

Fitzgerald declared a countywide
disaster emergency to enable county
and municipal governments to continue
responding effectively to the impact of
that precipitation, including the
landslides. The county reported $18
million in damages to public property
in 31 of its 130 municipalities.
Diersen pointed out that landslides

can also impact private properties.
Sometimes, property owners lose
everything because they don’t carry
landslide insurance. Municipalities
are not responsible for repairs
because of landslides that occur solely
on private property, she added. n

INFRASTRUCTURE FIXES
continued from front cover ‘100-year storms’ and stormwater fees

While cumulative rainfall during a
relatively short period contributes to
landslides, intense single storms create
a risk for flash floods. For decades,
municipalities and developers have
based stormwater-management plans
on the capacity to handle a “100-year
storm” – one with such heavy precipi-
tation that it has a 1 percent chance of
occurring every century.
However, with climate change,

there’s been an uptick in the number
and severity of storms and a need to
address handling the water that flows
off developments, parking lots and

homes, Junker said. Allegheny County
Council adopted its Act 167 Stormwater
Management Plan in December 2017,
which includes a model ordinance
for municipalities.
In June 2013, the General Assembly

adopted Act 68, which allows munici-
palities to create a stormwater authority
or empower existing authorities to
have oversight of municipal stormwater
infrastructure. Diersen said munici-
palities can impose a stormwater fee
on every property, based on square
footage of impervious surfaces to
cover the cost of repairs, landslides

and damage to other property owners.
Mt. Lebanon and Dormont have
imposed such fees, she noted.
Junker said an $85 million Grow

Fund in Allegheny County is available
to find green infrastructure solutions.
As an example, a municipality might
create a rain garden to catch the rain
runoff rather than upgrade the
stormwater system with larger pipes. n

...municipalities can impose a stormwater
fee on every property, ... to cover the cost
of repairs, landslides and damage to other
property owners.
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EXPRESS YOURSELF: 
A review of First Amendment rights in the era of school violence and school walk-outs

By Lisa M. Colautti and
Annemarie K. Harr 

As school shootings and threats of
school violence continue to plague our
communities, students and school
district officials face the issue of how
to balance students’ right to respectfully
voice their opinions on matters such
as school safety and preventing gun
violence with the district’s obligation
to enforce school attendance laws and
the school’s code of student conduct
and policies. School districts also must
weigh a student’s right to free speech
with the right of other students, staff
and the school community to feel safe. 
This is not a new issue, and in fact,

most of the guidance stems from sev-
eral important U.S. Supreme Court
decisions that outlined student free-
speech rights in school settings. In
Tinker v. Des Moines Independent
Community School District, the Des
Moines Independent Community
School District prohibited students
from wearing black armbands at
school to protest the Vietnam War. 393
U.S. 503 (1969). The Court overturned
the school district’s prohibition and
reasoned that students are entitled
to freedom of expression in their
views unless the school can show a
likelihood of substantial disruption of,
or material interference with,
school activities, or that disturbances
or disorders on school premises had in
fact occurred. 

The Supreme Court again reviewed
students’ rights to free speech in
Bethel School District No. 403 v. Fraser
when a student filed a civil rights
action after he was disciplined for
using lewd and offensive language in a
nominating speech during a student
assembly. 478 U.S. 675 (1986). In
Bethel, the Supreme Court held that
the school district acted entirely within
its authority in imposing discipline on
the student for his offensive, lewd and
indecent speech in school, which had
no claim to First Amendment protection.
In support of its decision, the Supreme
Court looked to the school district’s
code of conduct which prohibited
obscene language that “materially and

substantially interferes with the
educational process ... including the
use of obscene, profane language or
gestures.” Id. The court rationalized
its decision by reminding us that “the
schools, as instruments of the state,
may determine that the essential lessons
of civil, mature conduct cannot be
conveyed in a school that tolerates
lewd, indecent, or offensive speech
and conduct such as that indulged in
by this confused boy.” Id. 
Similarly, in Morse v. Frederick, the

Supreme Court held that suspending a
high school student for waving a
banner bearing the phrase “Bong Hits
4 Jesus” at a school-sponsored event
did not violate the student’s First

Amendment rights as the principal
reasonably viewed the banner as
promoting illegal drug use. 551 U.S.
393 (2007). The court held that the
school district was permitted to “take
steps to safeguard those entrusted to
their care from speech that can
reasonably be regarded as encouraging
illegal drug use.” Id. at 393.
What we are left with is the premise

that school officials can limit student
expression when it threatens immediate
harm to the welfare of the school or
community, encourages unlawful
activity, advocates illegal drug use,
uses profanity or obscenities or is
vulgar. School officials can limit student
speech to prevent major disruptions to
classes and school activities. Students
cannot “substantially and materially”
interfere with school activities.
If students choose to protest school

violence or advocate for school safety
during school hours, their protest may
be permissible so long as there is no
substantial disruption to or material
interference with school activities. On
the other hand, a student who scribbles
a threat of school violence on a bathroom
stall door or posts it on social media
may be subject to discipline, commen-
surate with the school district’s code
of conduct, policies and Pennsylvania’s
Public School Code, for speech that
has an improper purpose, or interferes
with the educational process. For
students who choose to protest by

Continued on page 12

Annemarie K. HarrLisa M. Colautti
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PHOTOS BY MARK HIGGS

Sally Cimini, guest lecturer Bernard Mayer, Judith Teeter and Jared Simmer gather for a
photo before the 15th Annual Lawrence W. Kaplan Lecture in Conflict Resolution,
which was held April 26 at the Joseph F. Weis Jr. U.S. Courthouse. Cimini and Teeter are
members of the Kaplan Lecture Committee; Simmer is chair of the Alternative Dispute
Resolution Committee.

Kaplan Lecture

Judge Lawrence Kaplan, himself, attended the lecture.
A retired senior judge of the Court of Common Pleas of
Allegheny County, Kaplan and wife, Natalie, were
happy to make time for the annual program.

Mayer, a professor of conflict studies
at Creighton University and founding
partner of CDR Associates in Colorado,
discusses his experiences in the field
of ADR. He recalled how, at one
point, the justice system – rather
than combating his efforts – began to
adopt alternate dispute resolution.
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The intersection of the Right-to-Know Law,
trade secrets and confidential proprietary info
How public agencies
and private parties
can protect
confidential data

By Blaine A. Lucas and
Amie L. Courtney

In 2008, Pennsylvania enacted the
current Right-to-Know Law with the
intent to promote transparency
between the public and state and local
agencies by establishing that records
held by state and local agencies are
accessible to the public, unless subject
to an exception. 
One exception is receiving increased

scrutiny due to proposals submitted to
Amazon by Pittsburgh and Allegheny
County, through a company created by
the city and county – PGHQ2, LLC –
for the location of the company’s
second headquarters. The exception
is for trade secrets and confidential
proprietary information. Records
subject to this exception must involve
documents that have been protected,
subject to secrecy, the release of
which would affect the competitive
position of the owner of such records. 
Numerous news outlets submitted

requests to the city and county for a
copy of the proposal. Those requests
were all denied, but the state Office of

Open Records reversed on appeal.
The Office of Open Records found that
the proposal was not a trade secret
because the city and county were not
engaged in any business or commerce
that could be impacted by the release
of the information. Additionally, the
records were not confidential
proprietary information because
the information was submitted, not
received, by the government, as
required by the definition in the
Right-to-Know Law. PGHQ2 submitted
the proposal to Amazon, a factor
dismissed by the Office of Open
Records because the city and county
claimed the proposal contained
confidential proprietary information
of the governmental agencies and
because they found PGHQ2 to be an

alter ego of the city and county. The
city and county recently appealed the
decisions to the Allegheny County
Court of Common Pleas, and the
requested records have not yet been
released. However, based on the
Office of Open Records decisions, the
Amazon HQ2 proposal is not protected
as a trade secret or confidential
proprietary information due to the
position of the city and county as a
public entity.
Although public entities may have

limited protections under the trade
secret and confidential proprietary
information exception, private third
parties engaged in work with
governmental bodies and agencies
can use this exception to protect their
information that, when turned over to

a public entity, would otherwise
become a public record. Private
companies must take certain steps to
avail themselves of the protections
afforded to trade secrets and confi-
dential proprietary information, and
state and local agencies must take
certain steps when receiving a record
request for third-party records
potentially protected by the exception.
The first step any private company

must take to protect its information is
to include a written statement with
any records provided to a public agency,
signed by a company representative,
stating that the record contains confi-
dential information. If such a statement
is provided, then the public agency is
required to notify the third-party
when it receives a request for the
information, allowing the third-party
an opportunity to provide input on the
potential release of the information. 
Inclusion of such a statement

requires the public entity to contact
the third party prior to responding to
the request, but it does not guarantee
the protections of the trade secret and
confidential proprietary information
exception. Courts have analyzed the
exception and have set out factors to
determine whether information may
be a trade secret. Those factors
include: (1) the extent to which the
information is known outside of the
business; (2) the extent to which the
information is known by employees

Amie L. CourtneyBlaine A. Lucas
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avoid the release of potentially embar-
rassing communications, and to avoid
violating the Sunshine Act, elected
officials must recognize that they are
always representing the governmental
entity when discussing entity business.
This is especially important in munic-
ipalities with small-sized governing
bodies, such as a five-person borough
council or a three-person board of
supervisors, in which communications
among a small group can constitute
the actions of a quorum of the governing
body. Elected officials must further be
aware that any electronic communications
discussing governmental business,
even those transmitted or stored on a
personal device, could be subject to
disclosure under the Right to Know Law,
subject to appropriate redaction. n

Michael L. Brungo is a partner and Peter
J. Halesey is an associate of Maiello
Brungo & Maiello, LLP.

SOCIAL MEDIA POSTS
continued from page 7

participating in a school walk-out that
is not approved by school administrators,
school districts have authority to
discipline students for missing class
or school without proper excuse.
However, in these instances, discretion
is left up to the school district to determine
whether or how to discipline students. 
School districts have an ongoing

challenge – to keep children safe in
school while protecting the fundamental
right of free speech and encouraging
students’ civic participation. n

Lisa M. Colautti is an associate attorney
with Weiss Burkardt Kramer LLC. Her
practice focuses on school and municipal
law, including employment and labor
arbitration matters.  Annemarie K. Harr
is an associate attorney with Weiss
Burkardt Kramer LLC. Her practice
focuses primarily on special education
and student services litigation at both
the state and federal level.

EXPRESS YOURSELF
continued from page 9

and others in the business; (3) the
extent of measures taken to guard the
secrecy of the information; (4) the
value of the information to the business
and to competitors; (5) the amount of
effort or money expended in developing
the information; and (6) the ease or
difficulty with which the information
could be properly acquired or duplicated
by others. Confidential proprietary
information is defined by the Right-to-
Know Act as information received by
an agency: (1) which is privileged or
confidential; and (2) the disclosure of
which would cause substantial harm to
the competitive position of the person
who submitted the information. 
Third parties should have internal

policies in place that will provide the
public agency with evidence to support
any conclusions that the records contain
confidential information. Although state
and local agencies may be limited in
protecting records generated by
themselves under the trade secret and
confidential proprietary information
exception, those same agencies must
be aware of the steps they are
required to take before releasing any
potential third-party confidential
information in their possession. n

Blaine A. Lucas is a shareholder and
Amie L. Courtney an associate in the
Public Sector Services and Energy and
Natural Resources Groups of the
Pittsburgh law firm of Babst, Calland,
Clements & Zomnir, P.C. Mr. Lucas
coordinates the firm’s representation of
energy and municipal clients on local
regulatory matters including land use,
zoning, and economic development. Ms.
Courtney’s practice focuses on municipal
law with concentration in general
municipal issues, including zoning,
Right-to-Know Law and code enforcement. 

RIGHT-TO-KNOW LAW 
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SHORT-TERM RENTAL, LONG-TERM IMPACT
Municipal
regulation of 
Airbnb and
homesharing
By Katherine A. Janocsko

Travelers across the world have
embraced short-term rentals from
platforms such as Airbnb, VRBO and
HomeAway as a unique option for
accommodations. These homesharing
websites offer travelers an opportunity
to stay in a place with all the comforts
of home, often for a much cheaper
price than a few nights at a chain hotel.
Most days, it’s common to find hundreds
of short-term rental listings posted
online for stays in neighborhoods
around Pittsburgh and Allegheny County. 
While homesharing provides a

valuable benefit to short-stay travelers,
it poses numerous concerns for local
municipalities. For example, parking and
noise complaints from the neighbors
of short-term rental properties have
poured into municipal meetings.
Borough councils and township
boards of commissioners, with
assistance from their municipal
solicitor, are challenged to come up
with a system to regulate short-term
rentals within their communities.
Attempts to regulate short-term

rentals most often begin through
enforcement of a local zoning ordinance.
A typical municipal zoning ordinance
might establish where a hotel or bed
and breakfast may be operated as a
principal permitted use or by special
exception within certain zoning
districts. The Pennsylvania Common-
wealth Court, however, has held that a
short-term rental use for a residence
is distinguishable from a hotel or bed
and breakfast. The court has recently
reversed four trial court decisions and
held in favor of property owners’
operation of short-term rentals, where
the local zoning ordinance did not
specifically address a short-term
rental use. 
In one of these cases, Slice of Life,

LLC v. Hamilton Twp. Zoning Hearing
Board, an appeal was granted in
February 2018 by the Pennsylvania
Supreme Court. 180 A.3d 687. In Slice
of Life, the property owner did not live
at the property and used it solely as an
income-producing short-term rental.
The township zoning officer issued an
enforcement notice, citing the owner
for violating the zoning ordinance by
operating the single family dwelling
as “transient lodging.”
The trial court upheld the zoning

hearing board’s denial of appeal of the
enforcement notice. The Commonwealth
Court reversed, and held that the
owner’s use of the property was
consistent with its existence as a
single-family dwelling. 164 A.3d 633
(Pa. Cmwth. Jun. 21, 2017). Because
the township zoning ordinance did not
define the terms “single family,”
“transient tenancy” or “transient
lodging,” the court held that the
ordinance was ambiguous and should
be interpreted in favor of the owner
and against any restriction on his use
of the property.
The Pennsylvania Supreme Court’s

forthcoming opinion in this case will
be instructive to municipalities in
confirming whether zoning ordinances
should be amended to address
short-term rental uses. In the meantime,
many municipalities are heeding the
advice of the Commonwealth Court,
which stated in Slice of Life that
“[e]nterprises such as Airbnb have
expanded the possible uses of single-

family dwellings and a township can
address such uses in the zoning
ordinance.” Id. at 642. In other words,
if a municipality is concerned about
the existence of short-term rentals
within its borders, it should proactively
regulate their existence through
amendments to the zoning ordinance.
Outside of its zoning ordinance, a

municipality can regulate problem
short-term rental properties through
enforcement of its parking or noise-
control ordinances. Standalone ordinances
also can be enacted to regulate permitting
and inspection of homes that are
marketed as short-term rentals.

Before listing a property for rent on
homesharing websites, homeowners
should check with their local munici-
pality to ensure compliance with any
recently enacted requirements for
short-term rentals. Furthermore, the
Allegheny County Treasurer requires
that all owners operating a short-term
rental register for the collection of the
County’s Hotel Room Rental Tax. In
2016, Allegheny County amended its
Hotel Room Rental Tax ordinance to
allow for booking agents such as
Airbnb to collect and remit the
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Federal fiscal policy will boost economic growth in 2018
Christy Kobus of PNC Wealth

Management® sat down with Augustine
“Gus” Faucher, Ph.D., chief economist
of The PNC Financial Services
Group, to discuss his outlook for the
U.S. economy.

Christy Kobus:What is your general
outlook for economic growth in the
United States?

Gus Faucher: With strong support
from fiscal policy, U.S. economic
growth will accelerate in 2018 and
remain strong into 2019. Corporate
and personal income tax cuts were
enacted in late 2017, and Congress
raised spending caps in February for
fiscal years 2018 and 2019. However,
one downside risk to the outlook
comes from trade. While the Trump
administration’s proposed tariffs on
steel and aluminum and proposed
tariffs on some Chinese-made goods will
have little impact on the U.S. economy
in and of themselves, the potential for
larger trade disruptions looms over
the U.S. and global economies.

CK: How might the recent increase
in spending affect our budget deficit?

GF: In 2013, amid concerns about
the budget deficit, President Obama
and Congress agreed to strict limits,
or spending caps, on defense and
nondefense discretionary spending.
However, many in Congress chafed at
these limits, arguing that they were
making it difficult to adequately fund
federal priorities. In February, Congress
voted to raise the caps on discre-
tionary spending for fiscal years 2018
and 2019. Defense spending will
receive a two-year boost of about $165
billion, and there will be about $130
billion more in nondefense spending.
Because there were no offsetting
spending cuts or tax increases, the
federal government will fund the
increased spending through borrowing,
leading to larger budget deficits. A
recent CBO report estimates a budget
deficit of $800 billion in 2018 and
almost $1 trillion in 2019 – up from
$665 billion in 2017. Deficits are
expected to further increase for the
next decade.

CK: Is that extra spending good for
our economy?

GF: The increase in spending will
boost near-term economic growth.
The federal government will be
purchasing more goods and services,
adding to overall economic demand,
without offsetting spending cuts or
higher taxes that would reduce
economic activity. This spending
increase comes on top of deficit-
financed cuts to corporate and personal
income taxes that Congress passed at
the end of 2017. Fiscal policy will
provide a big near-term boost to
growth, and in response PNC has

raised its forecast for real GDP
growth in 2018 to 2.8 percent, averaged
across the four quarters of the year,
and in 2019 to 2.9 percent. On a year-
over-year basis, inflation-adjusted
growth will peak at 3.2 percent in the
first quarter of 2019, before slowing as
the impact of the tax cuts and spending
increases fades. Stronger economic
growth will make the job market even
tighter, with the unemployment rate
projected to fall to a low of 3.5 percent
in 2019. This would be the lowest
unemployment rate in about 50 years.

CK: Do you foresee any impact on
our economic growth due to the recent
proposed import tariffs on steel and
aluminum and proposed tariffs on
Chinese-made goods?

GF: Although the near-term
baseline outlook for the economy is
very good, downside risks to the
forecast have grown with the Trump
administration’s decision to impose
two sets of tariffs. One is import
tariffs of 25 percent on steel and 10
percent on aluminum, citing national
security. The actual impact of the
tariffs on the economy will be very
small. Imports of steel and aluminum
account for only 0.2 percent of U.S.
GDP, and domestic production of the
two for just 0.5 percent of GDP. In
addition, the Trump administration
has exempted Canada and Mexico
from the tariffs and could exempt
other U.S. security partners, lessening
their impact. The tariffs will lead to
higher costs and reduced demand for
U.S. industries that use steel and
aluminum, including construction and
vehicle manufacturing, leading to a
small net loss in domestic output.
The Trump administration has also

proposed tariffs of 25 percent on
about $50 billion worth of Chinese-
made goods, and China has proposed
retaliatory tariffs on $50 billion of

U.S.-made goods in response. The
Chinese tariffs are designed to inflict
maximum pain on politically influential
U.S. exporters. Enacted to the letter,
both sets of tariffs would have a small
negative impact on U.S. real aggregate
incomes. The most tangible impact
would be on U.S. exporters, who
would lose sales to other countries
that compete for Chinese customers.
If the U.S. tariffs cause Chinese
companies to lose U.S. sales, their
market share would generate some
higher U.S. production but also higher
imports from other low-wage, low-
cost foreign economies like Mexico.
This outcome would cause a reduction
of tens of billions of dollars in the
roughly $1 trillion annual earnings of
the S&P 500 companies.

CK: Will the tariffs have an impact
on the global economy?

GF: The larger concern is that the
steel and aluminum tariffs, as well as
the tariffs on Chinese-made goods,
could spark a trade war, as other
nations raise tariffs on U.S.-made
goods in retaliation, leading to further
back-and-forth responses. Although
China has backed down somewhat,
and the U.S. has exempted some allies
from the steel and aluminum tariffs,
there is real potential for a trade war.
Right now the global economy is in
good shape, with almost all of the
world’s major economies expanding.
Escalating trade restrictions could put
the world expansion at risk. A weaker
U.S. dollar and solid global growth are
boosting U.S. exports, but an escalation
of trade restrictions could quickly
become a problem for U.S. exporters.
This is not the most likely outcome,
but is a concern.

CK: What is happening with inflation?
GF: Inflation is slowly picking up.

Wage growth, although uneven, has
accelerated in recent months as the
tight job market has forced employers
to increase pay. Higher labor costs
will spur firms to raise prices.
Inflation, as measured by the personal
consumption expenditures price
index, remains below the Federal
Reserve’s 2 percent goal, but should
move toward it throughout 2018. This
will lead the Federal Open Market
Committee to gradually raise short-
term interest rates to prevent the
economy from overheating. n

Christy Kobus is a vice president, fiduciary
advisor, with PNC Wealth Management.
She can be reached at christy.kobus@
pnc.com or 412-762-7337. For more infor-
mation, see pnc.com/wealthmanagement.

The material presented in this article is of a general nature and does not constitute the provision by PNC of
investment, legal, tax, or accounting advice to any person, or a recommendation to buy or sell any security or
adopt any investment strategy. Opinions expressed herein are subject to change without notice. The information
was obtained from sources deemed reliable. Such information is not guaranteed as to its accuracy. You should
seek the advice of an investment professional to tailor a financial plan to your particular needs. For more
information, please contact PNC at 1-888-762-6226.

The PNC Financial Services Group, Inc. (“PNC”) uses the marketing names PNC Wealth Management® and
Hawthorn, PNC Family Wealth® to provide investment, wealth management, and fiduciary services through its
subsidiary, PNC Bank, National Association (“PNC Bank”), which is a Member FDIC, and to provide specific
fiduciary and agency services through its subsidiary, PNC Delaware Trust Company or PNC Ohio Trust
Company. PNC also uses the marketing names PNC Institutional Asset Management®, PNC Retirement
Solutions®, Vested Interest®, and PNC Institutional Advisory Solutions® for the various discretionary and non-
discretionary institutional investment activities conducted through PNC Bank and through PNC’s subsidiary
PNC Capital Advisors, LLC, a registered investment adviser (“PNC Capital Advisors”). Standalone custody,
escrow, and directed trustee services; FDIC-insured banking products and services; and lending of funds are
also provided through PNC Bank. Securities products, brokerage services, and managed account advisory services
are offered by PNC Investments LLC, a registered broker-dealer and a registered investment adviser and member
of FINRA and SIPC. Insurance products may be provided through PNC Insurance Services, LLC, a licensed
insurance agency affiliate of PNC, or through licensed insurance agencies that are not affiliated with PNC; in
either case a licensed insurance affiliate may receive compensation if you choose to purchase insurance through
these programs. A decision to purchase insurance will not affect the cost or availability of other products or
services from PNC or its affiliates. PNC does not provide legal, tax, or accounting advice unless, with respect to
tax advice, PNC Bank has entered into a written tax services agreement. PNC does not provide services in any
jurisdiction in which it is not authorized to conduct business. PNC Bank is not registered as a municipal advisor
under the Dodd-Frank Wall Street Reform and Consumer Protection Act (“Act”). Investment management and
related products and services provided to a “municipal entity” or “obligated person” regarding “proceeds of
municipal securities” (as such terms are defined in the Act) will be provided by PNC Capital Advisors. 

“PNC Wealth Management,” “Hawthorn, PNC Family Wealth,” “Vested Interest,” “PNC Institutional Asset
Management,” “PNC Retirement Solutions,” and “PNC Institutional Advisory Solutions” are registered service
marks of The PNC Financial Services Group, Inc. 

Investments: Not FDIC Insured. No Bank Guarantee. May Lose Value.
Insurance: Not FDIC Insured. No Bank or Federal Government Guarantee. Not a Deposit. May Lose Value.

Christy Kobus Gus Faucher
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For municipalities, med marijuana raises issues of
zoning/land use, law enforcement, employment
By Jean Novak and 
Matt Korenoski

In the two years since the passage
of Pennsylvania’s Medical Marijuana
Act, municipalities have had a number
of concerns. Given marijuana’s illegality
under federal law, some communities
still hesitate to embrace medical use
of the drug, citing safety concerns.
Conversely, other communities have
welcomed medical marijuana because
of the positive economic impact.
Regardless of public opinion, medical
marijuana is a reality in Pennsylvania,
and its impact will only continue to
grow. Municipalities and their solicitors
must understand how the act will
impact local issues such as municipal
zoning and land use, employment and
law enforcement.
As to zoning and land use, munici-

palities must understand where medical
marijuana facilities may operate. For
instance, growers/processors and
dispensaries may not operate on the
same site. For dispensaries in particular,
the primary dispensary location may
be in any county within one of six
medical marijuana regions – each of
which contains between eight and 13
counties – and an applicant has the
option of listing two additional
locations on the permit application.
Although the second and third locations
must be within the same region as the
primary location, they aren’t permitted
to be in the same county as the primary

location, nor are they permitted to be
in the same county, themselves.
Pennsylvania municipalities have

gradually amended their zoning
ordinances to allow for growers/
processors and dispensaries. While
municipalities have taken a variety of
approaches as to zoning, growers/
processors generally are zoned as
some variety of light industrial and/or
commercial, and dispensaries usually
are permitted in commercial-type
districts and even certain light-
industrial districts.
Obviously, municipalities and their

solicitors must stay keenly aware that
medical marijuana facilities are quite
unlike other businesses. The customer

in this scenario is purchasing a highly
regulated substance that is still illegal
under federal law. As such, these
facilities each have specific security
and safety requirements that are more
heightened than those of more common
businesses, such as comprehensive
background checks and commercial-
grade security and surveillance systems. 
As employers, municipalities and

school districts have the same concerns
as other employers. Some employment
issues are easy. Employers cannot
discriminate or retaliate based solely
on an employee’s status as a certified
medical marijuana user. They are not
required to accommodate medical
marijuana use at work. They also are

not required to violate federal law. Thus,
for example, an employer is not required
to continue to employ a certified patient
whose job requires a commercial
driver’s license because the U.S.
Department of Transportation has a zero-
tolerance policy regarding marijuana.
But other employment issues are

more challenging. The act states that
employers can discipline employees
for being under the influence of
medical marijuana while at work, and
employers may declare certain jobs or
duties – i.e., working at heights, working
in confined spaces, performing duties
that might endanger the employee or
the public – prohibited while employees
are under the influence. But “under
the influence” as defined in the act is
based on the blood level of THC, not
on observable indicators of impairment.
For practical reasons, this means that
employers will do what they do now –
observe employees for signs of
impairment and act accordingly. This
leaves employers understandably
uneasy, but it is unlikely to change. It
is likely that the “under the influence”
standard will be one of the most
important issues to be decided as
cases to come through the administrative
and court systems. 
What should municipalities do while

waiting for guidance from administrative
agencies and the courts?
First, municipalities should review

policies – including drug testing,
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LABOR & EMPLOYMENT ATTORNEYS
EMPLOYMENT LITIGATION ATTORNEYS

Pittsburgh, Pennsylvania
(412) 338-1100

www.rothmangordon.com

Rothman Gordon is pleased to welcome

Samuel J. Cordes
Best Lawyers in America ® 

2017 Labor & Employment Lawyer of the Year-Pittsburgh

to  YOUR TEAM.

Samuel J. Cordes

PHOTOS BY ERIKA DOWD

The Hon. Thomas M. Hardiman, D. Brooks Smith and D. Michael Fischer
were among the judges to speak during the annual “A View From the
Bench” CLE at the Joseph F. Weis Jr. federal courthouse. Nearly 100
people attended the May 2 program to hear Third Circuit judges discuss
notable cases of the previous year.

A View from the Bench

Following the
CLE, the ACBA
Federal Court
Section hosted its
annual meeting
in the courthouse
atrium. Outgoing
committee chair
Kirsten Rydstrom
accepted a 
commemorative
plaque from
Michael Comber,
the section’s 
new chair.

A fitting location for
the Federal Court 
Section’s annual 
meeting, the atrium
provided a comfortable
and dignified setting
for members to 
network.
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BOB GARBER
412-261-9933
412-266-6222 (cell, available 24/7)
attorney.garber@gmail.com

Attorney Bob Garber is a trusted, proven attorney who
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disciplinary and discrimination
policies – and bring them into
compliance with the act. Updating
policies may include bargaining with
employee unions. Second, municipalities
should communicate the changes to
the employees. Workers must be made
aware of the revised policies and the
impact on their rights and responsibilities.
This also will give employees who may
be considering medical marijuana as a
treatment option the opportunity to
make an educated decision. Finally,
workers’ compensation and employment
practices liability insurers should be
advised of proposed changes in
employer policies in order to address
insurance coverage issues that may
be affected.
Solicitors should remain aware of

this developing area of law, while
using some creativity in drafting
regulations where the act is silent. n

Jean Novak is a director at Strassburger
McKeena Gutnick & Gefsky, where she
co-chairs the Employer-Employee
Relations practice. She is also the vice-
chair of the ACBA Medical Marijuana
and Hemp Committee and is a frequent
presenter on the issue of medical
marijuana in the workplace. Matt
Korenoski is an associate attorney at
SMGG. He works primarily in the areas
of municipal law, civil litigation and
personal injury. As a part of his municipal
practice, Matt has assisted in drafting a
medical marijuana ordinance for a local
township and presented on medical
marijuana zoning and land use issues at
the Pennsylvania State Association of
Township Supervisors Annual Conference.

FOR MUNICIPALITIES, MED MARIJUANA
continued from page 16

required hotel room rental tax directly
on behalf of the homeowner.
As homesharing grows in popularity,

municipalities and their solicitors will
continue to work on finding the best
means to regulate the long term
community impact of short-term
rentals. n

Katherine A. Janocsko, Esq. joined
Tucker Arensberg P.C. in April 2018. Her
practice focuses on municipal and
school law, real estate, and zoning.

SHORT-TERM RENTAL
continued from page 14

Begin your day with us at

www.pittsburgh
legaljournal.org
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Abigail Salisbury, a member of the Sole and Small Firm Practitioners Section, connects with Terese Connerton,
section chair, during the ACBA Sole and Small Firm Practitioners Section speed networking event. Participants
were given a short period of time to exchange information with one other participant before rotating on to the
next participant, so that each got a brief one-on-one with all other attendees.

Speed Networking

Michael McDonough of
Michael McDonough,
Inc., left, discusses his
work with Abbie Rosario
and explores possible
ways to work together.

Sole practitioner
Tammy Singleton-
English pauses her
conversation with
Thomas Reilly, chair
of the ACBA Court
Rules Committee, to
smile for the camera.

Are you a Sole and
Small Firm Practitioner 

starting your own practice?

Check out the ACBA’s
“Law Office Management

Guide” at:

www.ACBA.org/
Sole-and-Small-Firm-
Practitioners-Section
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REGISTER TODAY.

www.ACBA.org  |  412-402-6614

UPCOMING CONTINUING LEGAL EDUCATION
from the ALLEGHENY COUNTY BAR ASSOCIATION

For CLEs available anytime, see the 
ACBA Online CLE Center at cle.acba.org.

Online O�erings

Workers Comp EDI Forms Solution –
What You Need to Know 
2 Substantive credits

Legal Impact – Concussions In the NFL and NCAA 
2 Substantive credits

Intervention Strategies for Legal Professionals  
1 Ethics credit

Crisis Management for Attorneys and Their Clients   
1 Substantive credit

Avoiding Law Practice Danger Zones  
1 Ethics credit

Live Video Replays
 
In addition to our live CLE courses and online CLE offerings, we also offer
Live Video Replays of many of our programs. Schedule a time to come in
to the ACBA offices and watch a replay of a course at your convenience. 
Unlike online offerings, these “count” as live CLEs, not distance learning credits. 
For more information, visit www.ACBA.org/CLEVideoReplayService or 
contact Howard Booth, the ACBA’s CLE Coordinator, at 412-402-6614 or 
hbooth@acba.org.

The Bicentennial Series: 
A Celebration of Liberty and Justice for All 
Friday, June 1  |  8 a.m.  |  Joseph F. Weis, Jr. U.S. Courthouse
6 Substantive credits

The Road to US Citizenship: 
Navigating the Naturalization Interview 
Wednesday, June 20  |  10 a.m.  |  Koppers Building 
1 Substantive credit

Environmental Sampling 101:  
Soil Sampling and Analysis 
Wednesday, June 20  |  Noon  |  Koppers Building 
1 Substantive credit

Using Technology in Mediation and ADR 
Wednesday, June 27  |  4 p.m.  |  Koppers Building 
1 Substantive credit

Calling Balls and Strikes: ADA Title III and the 
Accessible Design of PNC Park  
Tuesday, July 10  |  5:30 p.m.  |  PNC Park Press Room
1 Substantive credit

Bridge the Gap 
Wednesday, July 18  |  9 a.m.  |  Koppers Building 
4 Ethics credits

      School Safety: Proactive Interventions, 
      Discipline and Law Enforcement 
       Thursday, July 19  |  11 a.m.  |  Koppers Building 
          CJE credit  |  1 Substantive credit

Solicitors and their Relationships with 
Boards and Administration
Thursday, July 19  |  Noon  |  Koppers Building 
1 Ethics credit

Pre-Trial to Supreme Court: 
An Examination of the Criminal Appellate Process 
Thursday, July 26  |  Noon  |  Koppers Building
2 Substantive credits and 1 Ethics credit

Environmental Sampling 101:  
Air Sampling and Analysis 
Thursday, September 13  |  Noon  |  Koppers Building 
1 Substantive credit

Life & Disability Insurance – 
Protecting Lawyers’ Families from Debt 
Tuesday, October 2  |  Noon  |  Koppers Building
1 Ethics credit

56th Annual Bench-Bar Conference

June 14 - 16  |  Seven Springs Mountain Resort

INCLUDES 20 CLE & 12 CJE
PROGRAMS TO CHOOSE FROM

OPPORTUNITY TO EARN AS MANY
AS 9 HOURS OF CLE CREDITS

OPPORTUNITY TO EARN AS MANY
AS 7 HOURS OF CJE CREDITS

 
REGISTER TODAY.

www.ACBABenchBar.com



People on the Move

Eric D. Kitcho
has joined Babst
Calland as an asso-
ciate in the litiga-
tion and employ-
ment and labor
groups. He focuses
his practice on
general civil litiga-
tion. In his labor
and employment
practice, Kitcho
defends employers
in claims arising

under Title VII, Age Discrimination in
Employment Act, Americans with
Disabilities Act and Family and

News and Notes
Nicolas J.

Sasso, an elder
law attorney at
Rothman Gordon
P.C., has been 
recognized by
Legal Aid of
Arkansas with the
2017-18 Pro Bono
Service Award
“for selfless com-
mitment to ‘the
cause of the
impoverished, the

defenseless, or the oppressed’ through
volunteer service.” He participated in
Arkansas Volunteer Lawyers for the
Elderly. Sasso assists clients with elder
law and estates and trusts issues.

Laurel Brand-
stetter, chair of
the Criminal
Defense and Inter-
nal Investigations
practice group for
Schnader Harrison
Segal & Lewis
LLP, was elected
in April to the
board of directors
of the Pennsylvania
Association of
Criminal Defense

Lawyers. In addition to founding
PACDL’s Allegheny Chapter, Brandstetter
serves as its chairperson. A trial
lawyer and former prosecutor, she has
represented criminal defendants, grand
jury witnesses and the witnesses and
targets of federal investigations,
including subjects of false claims act
investigations, targets of IRS and SEC
investigations and defendants in
public-corruption investigations.

Medical Leave Act. He also handles
cases involving trade secrets and
breaches of restrictive covenants.
Attorneys Nicholas F. Bunner, Brittany
J. Boldt, Mackenzie A. Kline and
Rachel E. Lutz also have joined Babst
Calland in the firm’s mineral title
department in the energy and natural
resources group. They focus their
practices on counseling various energy,
oil, gas and mineral-related clients on
transaction matters, including title
examination, title curative, oil and gas
title opinions and due diligence.

Matthew S.
Sutphen has
joined Leech 
Tishman Fuscaldo
& Lampl, LLC, as
an associate in the
taxation and 
corporate practice
groups. He will
focus his practice
on international,
federal and state
tax planning and
tax controversy

matters, as well as corporate and
transactional matters for domestic
and international companies. He
represents individuals and entities at
all stages of the litigation process in
matters before the Internal Revenue
Service. He also is experienced in
handling tax planning for individuals,
multinational corporations, partnerships
and limited liability companies, as
well as assisting clients with business
formation and entity selection,
corporate governance and mergers,
acquisitions and divestitures.

Katherine A. Janocsko has joined
Tucker Arensberg, P.C., as an associate
in the municipal and school, real

estate and land
use/ zoning
groups. Her prac-
tice focuses on
municipal law,
real estate and
zoning. In the area
of municipal law,
she has provided
legal counsel to
elected officials at
public meetings in
compliance with
the Pennsylvania

Sunshine Law.

Sean B. Epstein and Lee Ann
Rhodes have joined Thomas, Thomas
& Hafer LLP. Epstein is a partner in
the firm, and he focuses his practice
in the area of workers’ compensation
law. He has specialized expertise in
the Federal Black Lung Act, as well as
extensive experience in representing
defendants in all forms of occupational
disease and toxic tort claims. Rhodes,
an associate, also focuses her practice
in workers’ compensation law. She has
experience preparing findings to be
presented to the workers’ compensation
judges and briefs submitted to the
Workers’ Compensation Appeal Board
on behalf of employers.
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Nicolas J.
Sasso

Bar Briefs

Lawyers’ Mart
APPRAISALS

ANTIQUE AUTO APPRAISALS for all vehicles 1900 to
2005. Expert Witness. Diminished Value. Certified
Appraiser - K. Merusi. 412-731-2878.

CAREER CONSULTING
CHRIS MILLER, J.D. – 20+ years providing confidential
career consulting services for lawyers in transition.
412-926-5207. www.millercareerconsulting.com.

DOCUMENT EXAMINER/
HANDWRITING

J. WRIGHT LEONARD, BCFE, CDE. Certified. Experienced
in Federal, State & Local Courts. Testimony in Civil &
Criminal Matters. 215-735-4000. www.ForgeryID.com.

ECONOMIST/VOC. EXPERT
WM. HOUSTON REED, Ph.D. – 25+yrs. of forensic
economics & vocational eval. expertise in one report.
1-888-620-8933.

ESTATE PLANNING
IF YOUR CLIENTS ARE CONSIDERING CHARITABLE
GIVING as part of their estate planning The Pittsburgh
Presbytery Foundation can provide a means to support
charitable work helping those in need throughout SW
Pennsylvania. For more information contact the Foundation
at www.pghpresbytery.org/pghpresbyterianfdn.htm or
Rev. Dr. Douglas Portz at 412-323-1400 Ext 318.

MEDICARE SET-ASIDES
SUSAN V. MASON, ESQ., MSCC – Protect your client,
your practice and extinguish exposure under the
Medicare Secondary Payer (MSP) Act. Personalized
service and expertise you can trust. 412-302-8880;
smason@firstreviewinc.com.

PROCESS SERVICE
INVESTIGATING

THE IMPOSSIBLE WE DO RIGHT AWAY! MIRACLES
TAKE A LITTLE TIME. EMPIRE INVESTIGATION 412-
921-4046. Visit us on our website, www.empireinv.com.

Laurel
Brandstetter

Nicholas F.
Bunner

Brittany J.
Boldt

Mackenzie A.
Kline

Rachel E.
Lutz

Matthew S.
Sutphen 

Katherine A.
Janocsko 

Sean B.
Epstein 

Lee Ann
Rhodes 

Eric D.
Kitcho 

Looking for a 
legal career?

There are
new jobs 

on the 
ACBA Job Board

 
View them at

www.pittsburghlegaljobs.com

CONNECT WITH
US SOCIALLY

@AlleghenyCoBar

facebook.com/alleghenycountybar


	Pilot program approved for CLE credit for pro bono
	As infrastructure fixes become more reactive, emergency projects become more likely
	Cinco de Mayo
	Calling all shutterbugs – Photo contest for cover of 2018-19 Legal Directory
	President’s Message: Now there’s even more incentive for pro bono service
	Members: Help us shape the ACBA to better serve you
	Message from the Chair: Practicing under the sun
	Modernization of zoning ordinances to address new land-use trends
	Social media posts, personal email of elected officials and the public’s right to know
	EXPRESS YOURSELF: A review of First Amendment rights in the era of school violence and school walk-outs
	Kaplan Lecture
	The intersection of the Right-to-Know Law, trade secrets and confidential proprietary info
	Bench-Bar Conference: Keynote Remix
	SHORT-TERM RENTAL, LONG-TERM IMPACT
	Federal fiscal policy will boost economic growth in 2018
	For municipalities, med marijuana raises issues of zoning/land use, law enforcement, employment
	A View from the Bench
	Speed Networking
	Upcoming ACBA CLEs
	Bar Briefs

