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ACBA President Lori McMaster to pass gavel
to Elizabeth Hughes during virtual ceremony
By Zandy Dudiak

Had things gone according to plan,
Lori McMaster would have turned
over the presidency of the ACBA to
Elizabeth Hughes with a ceremonial
passing of the gavel at the annual
Bench-Bar Conference this month.

That ACBA tradition has been
upstaged this year by the coronavirus
and the need to practice social distancing.
The ACBA Bench-Bar, which was
scheduled for June 18-20 at Seven
Springs Mountain Resort, normally draws
around 600 attorneys and judges. 

“We had a groove,” said Hughes, who
has been serving as president-elect
for the last year. “We had a pattern.
All that changed. ‘Normal’ is relative
at this point.”

As timing would have it, 2020, the
ACBA’s 150th anniversary year, was
already history-making in terms of the
presidency.

“That we have two women as
president and president-elect is a
milestone,” said David Blaner, ACBA
Executive Director. 

Having the gavel pass between two
women, as McMaster and Hughes become
the organization’s first consecutive
female presidents in history, is a
landmark event in itself. Now, COVID-19
will force the ceremony to make history
in another way, too.

Using technology that has been a
godsend during the pandemic, the gavel
passing will take place virtually during
a Zoom teleconference at 4 p.m.
Thursday, June 25. The details of how
exactly that will happen are under
wraps at this time, but the event will
be witnessed by all those who attend. 

The Zoom platform can accommodate
up to 500 people, close to the number

who might have attended the Bench-Bar
ceremony. The Zoom meeting link and
call-in information is available on the
event page at ACBA.org.

“We wanted to make sure we could
acknowledge and celebrate Elizabeth
becoming our president in a special
way,” McMaster said. “I think people
will be pleased.”

While Hughes is excited to have her
ceremony go down in the annals as the
first virtual one in the ACBA’s history,
she calls the event “bittersweet.”

“It is completely breaking my heart,”
she explained. “The Bench-Bar is my
favorite event every year. I’m so happy
and honored and proud to fulfill this
role starting July 1. I know I have the full
support of the presidents who have come
before me. I stand on their shoulders.”

Hughes comes into the presidency
with experience as associate counsel
at UPMC, a family law practitioner
and as a former assistant solicitor for
Allegheny County. 

“I’m absolutely thrilled that
Elizabeth is going to be our next
president,” McMaster said. “She has
a unique understanding of the particular
needs and expectations of all of our
members. She brings the sunshine
with her every time she walks into
a room.” 

“The idea to use Zoom for the gavel
passing ceremony sprang from the
“extremely successful” town halls that
the ACBA has held since the pandemic
forced the shutdown of businesses,”
Blaner said. The virtual ceremony will
include remarks by McMaster and
Hughes, and end, as the “normal”
ceremony would have, with toast to
Hughes, though it will be virtual.  

Blaner said that Hughes may get an
in-person toast as part of the open
house that will be held when the
ACBA offices reopen after the ongoing
renovation.

Hughes becomes the 9th woman to
serve as ACBA president, preceded by

Roslyn M. Litman, 1975; Joy Flowers
Conti, 1993; Amy Greer, 2001-02; Kim
Berkeley Clark, 2006-07; Kimberly A.
Brown, 2009-10; Nancy L. Heilman,
2013-14; Melaine Shannon Rothey,
2016-17; and Lori McMaster, 2019-20.

Though ACBA presidents always
set agendas for their year, there have
also been forces outside that disrupt
the best laid plans. He recalls the
bar’s response to the Tree of Life
shooting, when judges or attorneys
have faced disciplinary actions, and
when the weather doesn’t cooperate.

“The things that we plan for will
never be the things you’ll be
remembered for,” Blaner said he tells
incoming presidents. “The pandemic
is what is going to mark the end of
Lori’s term and the beginning of Liz’s
term. This is going to be a unique term
for her.”

While the ACBA office renovations
will be completed during Hughes’
term, the bar officers and staff are
likely to face the challenges created
by social distancing, both in the offices
and for CLEs and other normally in-
person events, Blaner said. There will
also be budgetary challenges as the
ACBA focuses on how to deliver effi-
cient, effective services through virtu-
al CLEs and meetings. 

“I’ve been really proud of how
quickly the ACBA has adapted to
a virtual working environment,”
McMaster said, noting the transition
to remote operations has been
“seamless.”

“It’s definitely challenging,” Hughes
agreed. “We have faced the challenges
well as an organization. As a leader
coming into this, I want to do the best
possible job I can do in tune with what
our members need.” n

ACBA publishes updated Health Care
Power of Attorney and Living Will form
By Ron Cichowicz

While advances in medical science
continue to help people live longer,
healthier and more productive lives,
they also can create situations, where
dying becomes prolonged and not
something an individual desires. Many
people prefer not to undergo
advanced or extreme measures but
cannot adequately express these wishes.
And if those decisions have not been
shared and appropriately documented,
they will be left to others to make.

The Allegheny County Bar Association
and the Allegheny County Medical
Society began jointly responding to
this concern as far back as 1995, when
the two organizations helped make
this process easier by proactively
providing a free Health Care Power of
Attorney and Living Will form available
on the ACBA website.

“There has always been a massive
need for this type of planning for the

general public,” said Whitney Hughes,
Director of the ACBA Lawyer Referral
Service. “We at the bar association

always stress the need to have your
important paperwork in order.”

Prior to this year, the most recent
review of the Power of Attorney and
Living Will forms occurred in 2009.
But recent law changes related to
organ donation, coupled with the
current COVID-19 pandemic made
another review seem appropriate.

“The changes we ultimately made
were small but extremely significant
and focus on what happens if a person
wants to be an organ donor,” said
Hughes. “The law has changed
recently so that now organ donation is
different than other tissues.”

Specifically, Hughes pointed to the
legal distinction associated with
Vascularized Composite Allografts
(VCU). This refers to the transplantation
of multiple tissues, such as muscle,
bone, nerves and skin as one functional
unit. For example, these would

Advance Health Care Directive

INSIDE: LEGAL DOCUMENTS AND INSTRUCTIONS TO ASSIST WITH IMPORTANT HEALTH CARE DECISIONS

APPROVED BY: Allegheny County
Bar Association

Health Care
Power
of Attorney
and

Living Will

Continued on page 2
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Gender Bias Duty Officers
If you (attorneys or law students) have
observed or experienced any form of gender
bias in your role as an attorney or law
student intern, you may contact any one of
the following members of the Gender Bias
Subcommittee of the Women in the Law
Division on a daily basis. The duty officers
will keep your report confidential and will
discuss with you actions available through
the subcommittee.

Kimberly Brown......................412-394-7995
kabrown@jonesday.com

Jeanine DeBor ........................412-396-5215
deborj@duq.edu

Rhoda Neft ..............................412-406-5434
rhoda.neft@gmail.com

Ethics Hotline
The ACBA Professional Ethics Committee
“Ethics Hotline” makes available Committee
Members to answer ethical questions by
telephone on a daily basis.

June
Russell D. Giancola ................412-235-1489

July
Nick S. Fisfis ..........................412-396-6289

Bruce Herschlag ....................412-442-4262

Gregory Monaco......................412-747-8443
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include procedures such as hand or
face replacements.

“The code has changed to donate
these (VCUs), so our form needed to
add extra information in addition to
organ donation,” she said. “While in
the process of reviewing the form, the
COVID crisis hit, people were scared,
and our referral system was getting
overwhelmed with calls. We needed to
get this paperwork in order and back
on the website.”

Hughes said that the proposed
changes were reviewed and approved
by a committee before being finalized
and presented to the ACBA Board of

HEALTH CARE POWER OF ATTORNEY 
continued from front page

Governors for their approval. Members
of the committee represented the
ACBA Elder Law Committee, the
Allegheny County Medical Society
and the Duquesne University Law
School Wills Clinic.

Hughes added that these forms are
not just for the elderly; all adults
should take time to complete both the
Health Care Power of Attorney and
the Living Will, the sooner the better.
No one can predict when an individual
will be confronted by a severe
health challenge. 

Completing the forms gives
individuals and their loved ones
comfort and peace of mind in knowing
decisions have been made and will be

respected. The electronic document
can be completed online and mailed to
attorneys, healthcare providers or other
appropriate individuals. The ACBA also
encourages its members to alert their
clients to these documents, which can
be printed and distributed as needed.

“The forms include instructions on
how to complete them,” Hughes said.
“We realize that many people need
something quickly or are limited by
time or finances. Our hope is that the
forms we provide will help ease
individuals’ concerns as they consider
such critical life decisions.”

The forms are available at
ACBA .org/Portals/0/pdf/Living -
WillPowerAttorney.pdf. n

Robert D. Garwood and Arlene L. Garwood v. Ameriprise Financial, Inc., Ameriprise Financial Services, Inc.,
Riversource Life Insurance Company, and Thomas Mahler, Hertzberg, J. ...............................................................................................Page 77
Pennsylvania Unfair Trade Practices and Consumer Protection Law (“UTPCPL”)—Universal Life Insurance Policy—
Non-Jury Verdict—Statute of Limitations

Jury found claims related to alleged representations made by insurer in the sale of a universal life insurance policy were barred 
by the statute of limitations and the Court issued a non-jury verdict on the remaining UTPCPL claim. To prove a claim under the 
pre-amendment catchall provision of the UTPCPL, Plaintiffs must prove the common law elements of fraudulent misrepresentation.
Court found the Plaintiffs did not provide sufficient credible testimony of misrepresentations in the sale of the policy. Furthermore, 
the filing of a class action lawsuit in another state does not toll the statute of limitations for filing a state law claim in Pennsylvania.

Yuriy’s Jewelry, LLC v. Federated Mutual Insurance Company and 635 Smithfield, LLC., O’Brien, J. ................................................Page 78
Petition to Set Aside Insurance Appraisal—Scope of Review—Appraisals

Court denied Plaintiff Jewelry Store’s Petition to Set Aside Insurance Appraisal relative to value of stolen jewelry in insurance dispute
over value of the loss. Pursuant to the applicable insurance policy, both parties submitted an appraisal to an umpire agreed to by the
parties. The umpire did not exceed his authority in calculating the loss by using the insurance company’s forensic accountant expert’s
methodology. An umpire’s appraisal decision should not be disturbed absent extreme circumstances and appraisal awards are subject
to very limited judicial review.
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School of Business at the University of
Pittsburgh to conduct a rebranding
study of the bar association’s name,
and our visual brand. 

A few days after more than 650 of
us gathered at Heinz Field to jubilantly
celebrate the bar association’s 150th
Anniversary, Pittsburgh was struck by
the COVID-19 pandemic. Governor
Wolf issued an Executive Order
declaring a Statewide Health Emergency
and mandating all non-lifesaving
businesses to close, and ACBA staff
began working from home. President
Judge Kim Berkeley Clark of the Fifth

Judicial District declared a judicial
emergency of the Allegheny County
Court of Common Pleas and declared
that court proceedings would be
conducted by advanced communication
technology whenever appropriate and
feasible. And in late May, George
Floyd was murdered in Minneapolis
in yet another instance of police
brutality against an unarmed Black
man, prompting protests in Pittsburgh
and throughout the country. Floyd’s
death is another painful reminder of
the systemic racism that persists in
the United States and of the fissures that
continue to pull us apart at a time when
we should be united in our humanity.

Throughout all the above events, I
have been deeply grateful for the
knowledge, judgment and insights of
President-Elect Elizabeth Hughes,
Secretary Nicola Henry-Taylor,
Treasurer James Mall, and Immediate
Past-President Bryan Neft. These are
extraordinary times and our officers
have risen to the challenge. I once
asked Bob Racunas what he most
enjoyed about serving as president of
the ACBA. Without hesitation, Bob
replied “working with the ACBA
staff.” I would answer the same. I will
be forever grateful to David Blaner,
Diane McMillen, Christina Daub,
Alysia Keating, Brian Knavish and
Jennifer Pulice for their guidance,

extraordinary work ethic and
generosity of spirit. The entire ACBA
staff has demonstrated incredible
resiliency and devotion to their work
throughout this challenging year. I end
my year as president with an over-
whelming sense of gratitude to them.   

My service in various roles within
the bar association has been among
the most deeply satisfying professional
experiences of my life. I encourage
my fellow members to aspire to
leadership roles within the ACBA’s
committees, divisions, sections and
the Board of Governors. You, too,
would find it immensely rewarding. In
the coming years, the bar association
will continue to grapple with the
pandemic and its aftereffects, the
racial and cultural divides in our
community, as well as additional
unforeseen challenges. We are indeed
fortunate that we will face those
challenges under the leadership of
(soon to be) President Elizabeth
Hughes and President-Elect Joseph
Williams. Huge strides have been made
to diversify the ACBA leadership, but
we must continue to encourage
diverse members of the association to
become involved and to aspire to
leadership positions. Our legal community
and our bar association will be better
for it. 

All my best, Lori. n

PR E S I D EN T ’ S ME S S A G E

McMaster reflects on her term as ACBA
President in final president’s message
By Lori McMaster

As I write this, my last President’s
Message, I am struck by the enormity
and range of issues with which the bar
association has grappled this year.

We signed a new, ten-year lease at
the Koppers Building and our staff
moved to the sixth floor of the Koppers
Building while a complete demolition
and renovation of the fourth-floor
offices is being conducted. We
reconfigured the make-up of the
Judiciary Committee in order to
promote diversity and avoid potential
bias while ensuring that the committee
is composed of members who practice
in each of the five courts within the
Court of Common Pleas (civil, criminal,
orphans’, family, and probate). We have
addressed the detention of immigrant
children by the United States Customs
and Border Protection Agency, and
allegations that a common pleas judge
used racially derogatory words to
describe a Black juror. The Board of
Governors voted overwhelmingly to
oppose House Bill 196 – which seeks
to amend the Pennsylvania Constitution
by requiring regional elections of
Appellate Court Judges in Pennsylvania
– as a legislative intrusion on the
judiciary as a co-equal, separate and
independent branch of the government.
The ACBA retained the Katz Graduate

Lori McMaster
ACBA President



Page 4 / June 19, 2020

Environment and Energy Law Section
announces 2020 scholarship winners
Awards provided 
despite coronavirus-
forced cancellation 
of annual 
fundraising event

By Ron Cichowicz

The ACBA’s Environment and Energy
Law Section recently awarded its
annual scholarships to two deserving
law students from the area. The schol-
arships, this year in the amount of
$1,500 each, are provided to second-
and third-year law students who plan
to study environmental and/or energy
law in Allegheny County after graduation.

This year’s recipients are: Kathleen
Mannard, who received her J.D.
degree from the University of Pittsburgh
this May, and Jessica Barnes, a
Duquesne University law student
scheduled to receive her J.D. degree
in spring, 2021. 

Mannard, a Greensburg, PA, native,
said she chose to come to Pitt because
it is close to home and because she
was intrigued by the University’s
specific concentration on energy law.
This includes an opportunity to spend
a summer working in Washington, DC.
Mannard, who participated in the

program last year, said she spent time
in the Department of Justice Environ-
mental and Natural Resources Division’s
Policy and Law Section as well as the
nonprofit National Trust for Historic
Preservation.

“This really helped in my desire to
gain practical experience in environ-
mental law,” she said. “This gave me a
chance to view it from both the federal
level and that of a nonprofit.”

Mannard said she didn’t know she
wanted to focus on environmental law
at first, but it became an area that
intrigued her the most. 

“It is such a progressive area of
law,” she said. “And one that is still so
relatively new and changing. Decisions

being made in this area can really
affect people at the local and state
levels in ways they might not even
realize.”

Mannard also worked as a legal
intern for the Pennsylvania Department
of Environmental Protection, where
she observed the decision-making
process and the reasoning that goes into
granting permits and whether or not
restrictions applied are strict enough.

“I discovered that I also love
regulatory work,” she said. “I am very
interested in problem solving.”

Mannard, who says she “always
loved Pittsburgh,” plans to remain in
the area. Last summer, she served as a
law clerk for Stassburger McKenna

Gutnick & Gefsky in Pittsburgh and
will again this summer. She expects to
join the firm upon passing the bar exam.

“The section’s award greatly
alleviates my financial burdens
associated with the bar exam,”
Mannard said. “I am fortunate to
have obtained valuable experiences in
environmental and energy law as a
student while also building meaningful
connections in the Pittsburgh legal
community through the section. I
graciously thank the section for their
generosity. I look forward to participating
as an active, committed attorney-
member in the section.”

Barnes expressed similar sentiments,
saying, “I am so thankful for receiving
this award. Additionally, I am very
much looking forward to continuing
my education and developing my
career in environmental and energy
law in Allegheny County.”

Originally from Cleveland, Ohio,
Barnes said a number of factors drew
her to the Pittsburgh area.

“The Duquesne (University) campus
is beautiful and everyone in the city
has been so kind to me,” she said.
“The city is also the perfect distance
from Cleveland, still close to home.”

Barnes said her interest in environ-
ment and energy law was sparked by
her high school, which offered an AP
course in environmental sciences.

JLL is proud to have supported 
the ACBA in its recent lease 
negotiation.
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Continued on page 8
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Avoid being sued when collecting legal fees
By Andrew R. Jones

Numerous risk management guidelines
advise lawyers that the last thing they
should ever do is sue for fees. That is
good advice. In response, however,
many attorneys ask: “Well, what
should I do? I have to get my bills
paid!” The standard reply given is:
“Don’t get behind on your bills in the
first place.” That usually appeases
people (or deters them from asking
further questions), and is also very good
advice. However, it does not adequately
address how to handle situations
where the attorney or law firm has no
reasonable alternative but to attempt
to collect on unpaid fees. This article
addresses how to collect such fees
with slightly more sophistication, and
to minimize the chances of being sued
in response. It also notes the emergence
of Fee Suit Avoidance insurance
coverage. That is, coverage offered by
certain professional liability insurers
up to a specified amount (say $10,000)
in reimbursement for an unpaid fee. 

Suing For Fees Usually Results
in Counterclaims Against You

Your law firm or carrier is
absolutely right to be very concerned
about any efforts you take to attempt
to collect outstanding fees. Attempts
to collect legal fees almost inevitably

generate counterclaims asserting
legal malpractice, breach of fiduciary
duty, breach of contract, fraud/mis-
representation and worse.1 Therefore,
the statement “Don’t get behind on your
bills in the first place” has significant
merit. There are a number of articles
on ways to “stay on top of” or “avoid
getting behind on” your bills2 and so
we will not recite them here. Suffice to
say that a methodical system of sending
bills out timely, following up for
payment promptly and consistently is
highly advisable – indeed, perhaps
one of the best preventative risk
management tools available.3

What You Can Do To Recover
Your Fees

If you must attempt to collect on
outstanding fees, there are some
things you can do to minimize or
reduce the risk of being sued and/or to
make the collection effort more
worthwhile:

i. Carefully use arbitration clauses
in your retainer agreements.  

ii. If you must sue, consider waiting
the appropriate number of years for
the statute of limitations for a legal
malpractice claim to run before suing
(for example, in New York, claimants
have three years to sue for legal
malpractice from the time of the
alleged malpractice, whereas attorneys

have six years from the date of the
breach to sue for fees). Note the
continuous representation doctrine
and certain state rules permitting
counter-suits for recoupment, discussed
further below.

iii. If you really cannot wait the
required number of years to sue, make
sure to evaluate your legal malpractice
liability first, be prepared for a counter-
claim, take necessary precautions
with respect to advising your insurance
carrier, and try to establish an
“Account Stated” or equivalent, if
applicable in your jurisdiction.

Arbitration Clauses

Arbitration can offer a relatively
quick, inexpensive, and informal means
of resolving fee disputes. Litigation in
the courts can take longer and cost
more. Unlike litigation, arbitration is
also confidential and closed to the
public. The speed, informality and less
confrontational nature of arbitration
arguably allows the parties to more
quickly resolve disputes and get on

with their lives. 
Under certain Statewide Fee Dispute

Resolution Programs, a client is entitled
to demand mandatory arbitration in
certain types of disputes (typically
where the dispute is below a certain
monetary threshold – in New York it is
$50,000). Under New York’s Fee Dispute
Resolution Programs (“FDRP”), an
attorney can also set forth in the
retainer agreement that any dispute must
be resolved through FDRP arbitration
or a different pre-determined arbitral
forum. Attorneys should carefully
consider what type of venue they wish
to proceed in should a conflict with a
client arise.  

While the FDRP provides a
streamlined process for proceeding
with fee disputes, it has been held that
that an award of fees under the FDRP
does not provide a collateral estoppel
effect to bar a separate legal malpractice
claim.4 As such, attorneys should
consider setting forth mandatory
arbitration outside FDRP as part of
their retainer agreements. By doing
so, the attorney better assures that
any award has a collateral estoppel
and/or res judicata effect. Otherwise,
an attorney may successfully obtain a
fee award through FDRP only to be
subject to a separate suit for legal
malpractice at a later date.5

L A W  P R A C T I C E  M A N A G E M E N T

Find this page helpful? Want more
information and resources to help 
you run your practice? Check out the
ACBA’s Law Practice Management Center
at ACBA.org/PracticeManagement.

Continued on page 9
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Superior Court invalidates part of DUI recidivism statute
By David Shrager and 
Lyle Dresbold

On May 20, 2020, the Superior
Court of Pennsylvania issued an
opinion in Commonwealth v. Igor
Chichkin that has quickly altered the
practice of DUI law. The court struck
down as unconstitutional the provision
of the motor vehicle code which treats
a prior acceptance of Accelerated
Rehabilitative Disposition (ARD) in a
DUI case, as a prior conviction for
sentencing enhancement purposes. 

ARD is a diversionary pretrial
disposition program applicable to
certain non-violent offenses. If the
Commonwealth agrees to offer ARD,
they suspend prosecution for an
agreed upon period of time in
exchange for the defendant’s successful
participation in the program. After
successful completion of the program
the charges are dismissed and the
record is expunged. If the program is
not completed successfully, the
charges will proceed to court with all
of the same procedural safeguards that
were in place prior to the acceptance
of ARD.

The penalties for DUI are based
largely on two factors, a defendant’s
blood alcohol content and the number
of prior offenses for DUI the defendant
has had in the previous ten-year
period. The law defines the term prior
offense as any conviction for which
judgment of sentence has been
imposed, adjudication of delinquency,
acceptance of ARD or other form of
preliminary disposition before the
sentencing on the present violation. A

prior DUI offense results in an
increase to the mandatory minimum
sentence and often times the maximum
sentence of a subsequent DUI.

It is the increase in the mandatory
minimum sentence, based on
acceptance of ARD that the Court
found unconstitutional. In 2013, the
United States Supreme Court decided
Alleyne v. United States, holding that
any fact that, by law, increases the
penalty for a crime is an ‘element’ that
must be submitted to the jury and
proven beyond a reasonable doubt. A
narrow exception to the rule is that
prior convictions, having already been
the subject of due process and now
being a matter of public record, may
be judicially found at sentencing. 

The Superior Court determined that
the acceptance of ARD does not carry
with it the safeguards of a traditional
conviction. The defendant does not
have to admit his guilt to be admitted
into the program nor is the Common-

wealth required to prove his culpability
beyond a reasonable doubt. Therefore,
acceptance into ARD does not fit
within the limited exception to Alleyne.

The initial implications of this case
seem clear. Defendants who are
currently facing DUI charges, having
resolved prior DUI charges through
successful completion of ARD, will
not be penalized, at least by way of an
increase in mandatory sentencing, for
their subsequent DUI. This will have
the practical result of decreasing the
mandatory penalty for many DUI
offenders. A client who before this
case may have been facing a mandatory
90 days incarceration may now be
looking at only 3 days on what used to
be classified as a second DUI. A client
facing what used to be classified as a
third DUI, who before this case may
have been facing a mandatory year in
state prison on a third-degree felony,
now could likely be looking at just
three months on a misdemeanor.

The long-term implication of this
decision is less clear and likely will
not be uniform throughout the region
or the Commonwealth. This case was
brought in Philadelphia and the
District Attorney’s office conceded in
their brief many points that other
prosecutors may not have. It is unlikely
they file an appeal, but a future case
with similar facts will almost certainly
be challenged and make its way to a
higher court for review. In the
meantime, each county’s district
attorney will have to decide whether
to continue to offer ARD to first time
DUI offenders, knowing that the
admission will not be able to be used
in subsequent prosecutions. Already
in Beaver and Butler counties the
District Attorneys have declared that
they will not be offering the program. 

Other counties are hesitant to
upend the program. ARD resolves the
vast majority of first time DUI cases
without the time and costs associated
with DUI litigation. ARD also exists as
a recognition that sometimes otherwise
law-abiding people make a mistake
that is out of their character, and to
eliminate the program would necessarily
create a backlog of cases at a time
when the courts are already struggling
with how to effectively navigate due
process, speedy trial, and jury rights
given the changes necessitated by
the pandemic. n

David Shrager is the managing partner
at Shrager Defense Attorneys, a law firm
focusing on criminal defense and DUI
defense. Lyle Dresbold is a senior attorney
at the firm.

Lyle DresboldDavid Shrager
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A process for communication is key in bankruptcy communications

By Tim O’Brien

As state and local economies follow
the gradual process of reopening and
an effort to return to normal, the
lingering effect of the near total
shutdown of the nation’s economy is
starting to manifest itself with Chapter
11 filings.

One stigma that tends to attach
itself to Chapter 11 is the misperception
that any bankruptcy filing is synonymous
with liquidation, which can spark
an over-reaction on the part of many
people the company will rely upon
going forward at a critical time in
its history.

Effective communication can help
create a stronger environment for the
company to operate and enlist the
support of those it needs to implement
those decisions. 

Typically, when a company has
made the decision to file for bankruptcy
protection the role of communications
is to reassure major stakeholders that
during the reorganization process, the
company will continue to conduct
business as usual as it reorganizes.
The goal is to mitigate the impact
of the filing itself on day-to-day
operations.

Important Constituencies

One of the first priorities is to
identify and prioritize key stakeholders
for communications: board members,
institutional and individual investors,
banks and lenders, customers,
vendors, employees, labor unions,
retirees, industry analysts, among
others. 

Key Messages and Themes

In a Chapter 11 situation, certain
common concerns are shared across
stakeholder groups but since specific
self-interest varies, it’s important to
know each audience’s concern so that
your content speaks to the specific
concerns of each audience.  

Major Deliverables

The messaging will provide the
backbone of the content, which in turn
will provide the substance to the many
communications deliverables that must
be developed to carry those messages
to the right people in the right way.  

Compounding any challenges could
be the physical locations of those
you’re trying to reach, whether they
are in different parts of the country, or
now, thanks to the COVID-19 pandemic,
working remotely or through some
other temporary arrangement.

In a Chapter 11 filing, the communi-
cations approach follows two very

distinct phases: 1) announcing the
filing itself on Day One; and 2) ongoing
communications throughout the
reorganization process. How the
organization handles the Day One
announcement will set the tone for all
future communications.

What follows is a basic list of the
most common deliverables that could
be needed at the outset of a bankruptcy
filing:

• Rollout Schedule – A detailed
breakdown on when communications
will occur by audience and how each
audience will receive communication
and from whom.

• Key Messages and Q&A – Key
messages are developed by audience.
A comprehensive list of questions
management is likely to be asked is
accompanied by recommended
responses. 

• Master News Release – In most
Chapter 11 filings, the master news
release for the announcement is a
cornerstone document for all other
content. This is proactively sent to the
media, housed on the company
website and shared with all major
audiences.

• Other Content – Other content
could include targeted emails and
letters, fact sheets, chronologies,
biographies, company overviews, and
Frequently Asked Questions for
publicly facing channels such as the
company website.  

• Media Outreach – The communi-
cations function will distribute the
news release and other materials to
the company’s targeted media outlets with
appropriate follow-up and coordination
on related news coverage.

• Multi-media – Leadership videos,
a company-owned podcast, webinar
town meetings or other multi-media
platforms can be used, particularly at
this time of social distancing, to reach
the largest number of stakeholders
efficiently and in a timely fashion.

• Social Media – Social media
should not be a primary means of
communication, but it can effectively
support some other more controlled
and direct form of communication.
One unique benefit is that it allows for
the company to engage with key
stakeholders and monitor reaction to
new developments.

• Traditional Workplace Media –
Some companies find that their most
popular means for employee
communication remain physical
bulletin boards, newsletters and
eNewsletters. 

To assess how your communications
program is working, effective media
and Internet monitoring systems will
allow the team to respond quickly to
any baseless rumors or speculation.
Depending on the company, more
formal research can be conducted
that could include focus groups and
surveys. Setting up monitoring and
evaluation systems from the outset
can help the company stay on message
from filing to emergence from Chapter
11 protection. n

Tim O’Brien

Stay up to date with us at
ACBA.org/Coronavirus.



Page 8 / June 19, 2020

COVID-19’s impact on IP law
By Stanley D. Ference, III

The COVID-19 pandemic has
forced massive worldwide changes
that impact all areas of life, including
the practice of law. Fortunately for
Intellectual Property (IP) law, a solid
infrastructure for electronic communi-
cations was already in existence which
has minimized disruptions.

In the United States, the start of the
electronic infrastructure was put in
place in response to the 2001 anthrax
attacks, when mail containing anthrax
spores began arriving in Congressional
offices and the USPTO shared a mail
sorting facility with Congress. In 2003
the USPTO began to replace its paper file
system with electronic files. Currently,
almost all filings are done through the
USPTO website. Worldwide, a number
of major IP offices also had an electronic
infrastructure in place. For example,
in December 2019 the World Intellectual
Property Organization (WIPO) dis-
continued fax service and exclusively
required electronic communication.

The bottom line – the practice of IP
law hasn’t had to skip too many beats
because of COVID. The biggest impact
has been in limited cases where it is
necessary to submit certified paper
copies of foreign application documents
because a country does not participate
in the electronic priority document
exchange program.  

US Patent and Trademark Office
(USPTO)

Like many federal facilities, the
USPTO offices closed to the public on

March 16, which restricted in-person
activity there. In addition to its
headquarters in Alexandria, VA, the
USPTO also has satellite offices in
Dallas, TX; Denver, CO; Detroit, MI; and
San Jose, CA. Many patent examiners
and trademark attorneys have teleworked
remotely for years, so it was relatively
easy to move to a virtual work environ-
ment and USPTO business has not
suffered a significant disruption. Any
appeal hearings are now conducted
via phone or video. 

On March 16, 2020, the USPTO
announced it was considering the effects
of COVID to be an “extraordinary
situation” akin to Hurricane Katrina
(albeit on a national scale) and was
waiving petition fees to revive
abandoned applications in certain
circumstances (but not extending
filing deadlines). On March 19, 2020,
the USPTO waived the remaining
requirements for original handwritten
signatures and now accepts electronic
signatures for all submissions.

On March 27, the Coronavirus Aid,
Relief and Economic Security Act
(CARES Act) was signed into law. The
Act gave USPTO Director Andrei
Iancu the power to “toll, waive, adjust,
or modify, any timing deadline
established by [the patent and
trademark statutes] or regulations
promulgated thereunder.” The
USPTO has extended certain patent
and trademark deadlines, but an
extension is not automatic, may be
evaluated on a case-by-case basis, and
at a minimum requires an assertion
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The selection process includes
submitting a resume and a two-page
essay explaining the nature of the
applicant’s interest in a career in the
field of environmental and/or energy
law, followed by an interview with the
section’s scholarship committee.

“One of the most important things
we do as a section is to raise money
and award scholarships to deserving
law students who want to practice
environment and/or energy law in our
region,” said section chair Brendan
Lucas. “This year has been anything
but conventional. While cancelling the
annual scholarship fundraiser was the
right thing to do in the interest of
protecting the health of everyone
involved, we decided to not let that
stop us from awarding scholarships to
Kathleen and Jessica, two very
deserving law students.”

Section leadership is hoping to
resume its annual scholarship
fundraiser – their biggest event of the
year – next year. Always popular and
well attended, in past years the
fundraiser has included events such
as the deep dive into the Shell cracker
plant in Beaver County, a behind-the-
scenes look at the Duquesne Light
Operations Center and a tour of the
Frick Environmental Center. This
year was to be no different, with
an event at Tree Pittsburgh and a
presentation from the Green Building
Alliance.

Although there is no fundraiser this
year, the Environment and Energy
Law Section Scholarship Fund needs
continued support, now more than
ever. Anyone interested in donating to
the fund or for more information, should
visit www.acbf.org/Environmental-
Law-fund. n

“It was one of my favorite classes,
so when I went off to college and didn’t
yet know what my major should be, I
picked Environmental Science,” she
said. “I also didn’t come from a family
of lawyers but I always considered
law, so I decided to go for it.”

Barnes served as a legal intern
beginning in the summer of 2019 for
Babst, Calland, Clements, and Zommir,
P.C. in Pittsburgh and hopes to learn
much more about environment and
energy law this summer. 

“I know I want to practice law in
Allegheny County,” she said. “I’ve
developed a network of really good
colleagues here and I love being in
Pittsburgh.”

The Environment and Energy Law
Section usually awards its scholarships
at its annual fundraising event but the
event was canceled because of the
COVID-19 pandemic. 

The awards typically are in the
amount of $1,000 to $1,500 and should
be used toward educational expenses
such as tuition, books or bar review
courses. Candidates must have a
minimum of two environmental
and/or energy law courses or have taken
one such course and have comparable
experience, such as participation in
an environmental law clinic; an
internship with an agency company,
nonprofit or firm specializing in
environmental or energy law; or a law
school environment or energy law society.

Half of the total scholarship
amount came from the section’s
scholarship fund, which is held by the
Allegheny County Bar Foundation.
The other $1,500 was donated by
the section.

ENVIRONMENT/ENERGY LAW   
continued from page 4

Continued on page 11
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of a professional’s services does not
constitute continuous representation
if the later services are unrelated to
the original services.10 For example, if
an attorney represented a client in a
real estate transaction then subsequently
represented the same client in litigation,
the two representations would
arguably be “unrelated” for continuous
representation purposes. 

Additionally, as noted, certain states
permit counter-suits for recoupment
regardless of whether the statute of
limitations on the primary lawsuit has
expired. Recoupment provides a right
to the client to demand deduction from
the amount awarded to the attorney for
a sum due to the client that stems
from the underlying transaction. In
permitted states, a client can bring an
action of recoupment even if previously
barred from bringing an independent
cause of action for legal malpractice.
For example, in Florida, if a lawyer
waits until the statute of limitations
runs on a legal malpractice claim to
run in order to sue a former client for
fees, the client can counter-sue in a
recoupment action regardless of the
statute of limitations.

i. If You Cannot Wait 3 Years: (a)
Evaluate Your Legal Malpractice
Liability/Be Prepared For A Counter-
claim; (b) Take Necessary Precautions
With Respect To Advising Your
Insurance Carrier; and (c) Try To
Make Sure That You Have A Viable
Account Stated.

(a) Evaluate your malpractice
liability

When assessing whether to bring
suit against a client it is important that
an attorney evaluate the claim for fees
as well as any potential counterclaims.
Where a client had a generally successful
outcome but is refusing to pay attorney
fees, an attorney can typically rest
assured that any counterclaim filed by
the client will fail for a lack of damages.
However, where the result of the
matter is negative for the client, it is
important for an attorney to impartially
evaluate his conduct to determine if
he departed from the standard of care
before seeking to collect his fees.  

(b) Take necessary precautions
with respect to advising your insurance
carrier

Professional liability (“Errors and
Omissions,” or “malpractice”) insurance
policies typically require attorneys to
promptly notify their insurance carrier
of any “claim” or “circumstance that
may lead to a claim” (i.e.a potential claim).
Failure to do so can be problematic
and even result in the denial of coverage.
Accordingly, it is important to know
whether and when you need to give
notice of any fee collection efforts as
they could constitute a potential claim
and, as noted above, frequently result
in actual claims at some point. Check
your policy and/or speak with your

insurance broker if you are unsure as to
whether and when you should give notice.

The courts utilize varying “objective-
subjective approaches” to determine
whether attorneys have provided
appropriate notice of potential claims.
These “objective-subjective approaches”
typically seek to understand what a
reasonable attorney would have foreseen
given his or her specific knowledge at
the time.11  Whether someone in the
same position would reasonably have
believed that the fee dispute would
amount to a “claim” and therefore
need to be reported is typically a fact-
sensitive inquiry.12 Attorneys should
attempt to avoid such factual inquiries
considering the potential adverse
consequences associated with a finding
of “late notice” or “prior knowledge”
(the latter being failure to provide
adequate notice of a circumstance in
an insurance policy application). This
can be done: (1) by erring on the side
of caution; and (2) seeking assistance
if uncertain.13

While every situation is different
and attorneys should always be guided
by their policy, broker, and/or counsel,
we believe the following steps are useful
“best practices” when assessing
whether to bring suit against a client:

1. When contemplating initiating a
fee claim, contact your insurance
broker and ask them whether they
believe you should notify your insurance
carrier. Memorialize this discussion in
writing – a simple email to your broker
confirming their advice offers you a
degree of protection.

2. If you are advised to – or simply
believe you should – notify your
insurance carrier, do so promptly and
memorialize that notification in writing,
too. Thereafter, “work with” your
carrier to keep them informed and listen
to any advice they may offer. Most
lawyers’ professional liability insurance
carriers have sophisticated claims
representatives who can and will offer
you excellent (usually free) advice.

3. Always answer your insurance
policy application/renewal questionnaires
accurately, to ensure that you are
conveying the correct information and
that you are accordingly covered.

These steps will help protect you
and your practice in the event that
your fee collection efforts result in a
claim against you.  

Moreover, as noted below, certain
insurance carriers may offer Fee Suit
Avoidance coverage – i.e. insurance
coverage up to a specified amount in
reimbursement for an unpaid fee, in
an effort to reduce the likelihood of a
counter claim for malpractice.

Establish an Account Stated

Regardless of the outcome of the
underlying matter, attorneys who
regularly bill their clients are in a better

position as the issuing of invoices may
create an “account stated” that entitles
an attorney to fees (discussed infra).

For example, New York law is clear
that an account stated is “an agreement
between parties to an account based
upon prior transactions between them
with respect to the correctness of the
account items and balance due.”14 An
attorney may meet her “prima facie
burden of establishing entitlement to
judgment as a matter of law, tendering
evidence it generated account statements
for the defendant in the regular
course of business, that it mailed
those statements to defendant on a
monthly basis, and that defendant
accepted and retained these statements
for a reasonable period of time without
objection, and made partial payments
thereon.”15

An attorney or law firm, in turn,
may “recover under such cause of action
with proof that a bill, even if unitem-
ized, was issued to a client and held by
the client without objection for an
unreasonable period of time.”16

Notably, the attorney or law firm in
question need not “establish the
reasonableness of the fee since the
client’s act of holding the statement
without objection will be construed as
acquiescence as to its correctness.”17

Furthermore a defendant-clients’
statements that they made oral protests
about the invoices in question are
generally facially insufficient to
establish that they protested the
invoices.18 If those objects are raised
with enough specificity they may raise
an issue of fact.19 However, any such
alleged objection is typically overcome
where a client has made a partial
payment on a standing invoice.20 A
plaintiff-attorney’s failure to provide a
written retainer agreement, as
required by 22 NYCRR 1215.1, does
not bar its claims for account stated.21

As such, while an account stated
claim will not defeat a claim for legal
malpractice, it can provide for an easy
basis to collect owed attorney fees.
Where an attorney feels confident in her
ability to overcome potential counter-
claims, an account stated is an effective
cause of action for quickly resolving
fee disputes in the attorney’s favor.  

Fee Suit Avoidance Insurance
Coverage

The recent emergence of Fee Suit
Avoidance insurance coverage should
also be considered. This is insurance
coverage offered by certain professional
liability insurers up to a specified
amount (say $10,000) in reimbursement
for an unpaid legal fee. The rationale
from an insurer perspective is that any
such payment may well be significantly
less than the cost of defending a legal

Statute of Limitations Issues and
the Continuous Representation
Doctrine

An attorney pursuing outstanding
fees from a former client should be
cognizant that counter-claims for
legal malpractice are common, if not
likely, in fee collection actions. As
such, regardless of the mechanism
used to secure outstanding fees (i.e.,
plenary action, charging lien or
retaining lien), it is generally advisable
for an attorney, whenever possible, to
wait to pursue outstanding fees until
the statute of limitations for legal
malpractice has lapsed. This may not
always be practicable, but if an attorney
can afford to wait until the statute of
limitations for legal malpractice has
lapsed before pursuing outstanding
fees, that attorney can significantly
reduce his or her exposure to a counter-
claim from the former client.  

For example, in New York, a legal
malpractice claim must be brought
within three years of the accrual of
such a claim (i.e., the date of the
alleged error or omission).6 In other
words, an action to recover damages
for legal malpractice accrues on the
date that the alleged malpractice is
committed, not when the alleged
malpractice is discovered.7 On the
other hand, a plenary action to recover
outstanding fees is governed by a six
year statute of limitations applicable
to traditional breach of contract cases
(accruing from the date of the breach).8

Similarly, an action to enforce a charging
lien is six years, which may be deemed
to run from when the underlying matter
is commenced. 

Should an attorney commence an
action to recover unpaid fees more
than three years after the attorney-
client relationship ended, any ensuing
counter-claim seeking affirmative
recovery for legal malpractice will be
subject to dismissal on statute of
limitations grounds. A pre-answer,
pre-discovery motion to dismiss,
pursuant to CPLR 3211(a)(6), would
be an appropriate means of discharging
the counter-claim to the extent it
seeks affirmative recovery (the claims
may still be considered with respect to
“off-setting” the fees).  

Attorneys intending to bring a fee
action after a potential legal malpractice
claim has lapsed should be mindful of
the “continuous representation” doctrine,
which may serve to toll the statute of
limitations when there is continuous
representation of the client on the
same matter by the attorney.9 Under
that doctrine, a legal malpractice action
is tolled until the attorney’s on-going
representation of a party in connection
with the particular matter in question
is completed. However, recurring use

LAW PRACTICE MANAGEMENT  
continued from page 5

Continued on page 14
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Hayes retires from the Juvenile Court
Project after 20 years of service
By Zandy Dudiak

About two decades ago, John Hayes
hit a point in his legal career where he
wanted to give back rather than retire,
so he became a parent advocate for
the ACBF Juvenile Court Project. 

Now, 20 years later, Hayes has
decided to finally call it quits. Sort of.

Hayes officially retired from the
JCP on May 29. And while he expects
to engage in a number of passions as a
retiree, he won’t be leaving his legal
skills too far behind.

A year ago, the Supreme Court
created a new “emeritus” category for
attorneys, allowing retired lawyers
like Hayes to provide pro bono legal
services if they attain a required six
CLE credits and pay a license fee every
year. It’s something he plans to pursue
with his newly acquired free time.

“John has a really easy-to-get-
along-with personality,” ACBA Executive
Director David Blaner said. “He’s a
very likable guy. He’s really going to
be missed by the JCP. To think he will
be an ‘emeritus’ speaks volumes to the
kind of person he is.” 

Hayes said retirement is a time to
“let loose about what I know and to be
myself, not in any role where I’m
conforming to somebody else’s pattern.
I’ve been climbing a mountain all my
life without knowing where it leads.”

After starting out as a seminarian
at age 14 and attending Duquesne

University as a Spiritan, he left the
seminary at age 22 without a plan. He
became a salesman, a Department of
Public Welfare caseworker, a school
social worker and a drug counselor.
He worked as a social worker at
Children’s Hospital while attending
night law school at Duquesne. 

“Those years taught me about
poverty, drug addiction and mental
health,” he said. “Then I became a
trial lawyer for 20 years and learned
to be a competent advocate.”

Hayes handled complex and high
exposure malpractice cases, as well as
insurance and other civil cases during
that time. When he was laid off while
working for an in-house legal
department 20 years ago, he decided
he wasn’t quite ready for retirement. 

Hayes talked to ACBA Executive
Director David Blaner, who was then
Assistant Executive Director, about doing
something “other than just making
money.” He was hired as a parent
advocate for the nonprofit ACBF JCP,
which advocates for the interests and
legal rights of indigent parents in
Allegheny County whose children are
subjects of Juvenile Court dependency
and termination of parental rights
proceedings. 

“He found his niche working for the
Juvenile Court Project,” Blaner said. 

In his role with JCP, Hayes’ goal
was to keep children with their parents
in custody cases involving CYF and
Kids Voice, which he said are more
likely to separate children from
parents with issues and place them
for adoption. His clients included
those accused of abusing or neglecting
their children, whose children are
habitually truant, or those children
who are in need of care, treatment or
supervision.

“A lot of what I did was to force
CYF to do their job,” he said. 

There are times where Hayes has
helped the system realize that a
parent’s children were more important
to them than their drugs.

One of his most memorable cases
was with a family where the mother
was a heroin addict. A psychologist
had labeled her as hopeless, Hayes said.
He fought to have her see a different

psychologist, who recommended
treatment that helped her recover.

“I fought for her. She got her kids
back. They would have been adopted.”

“I blended my legal advocacy with
human counseling,” Hayes said. “The
more I think about it, it was a perfect
fit. I enjoy what a lawyer can do for
people. You know where the levers of
power are, how to get things done,
work deals and fight like hell if you
need to.”

Cathy Volponi, JCP Director, said
Hayes will be missed. 

“John’s a very interesting person,”
Volponi said. “He has always done an
exceptional job in engaging his clients
and relating to them. That’s a tremendous
skill.”

Hayes said it’s time to do something
different with his life. 

“I love law very much, but it’s not
all that I am,” Hayes said. 

Part of his “very long bucket list”
was a trip Hayes and his wife had
planned to the British Isles in June,
but the pandemic put a halt to that. He
enjoys writing poetry and wants to do
more reading. He’d also like to volunteer
somewhere he can help people.

Retirement will enable him to
integrate the spiritual life he began as
a teenager with a life of service on the
ground level.

“I’m not a saint. I’m a mystic. I’m
still working to be myself. I think the
best is yet to come.” n
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Private investigators continue work during pandemic
By Shelly Anderson

The private investigative field was
deemed essential from the outset of
the COVID-19 pandemic directives in
Pennsylvania, but business has been
far from regular, including work
investigators do for attorneys.

With courts closed and lawyers’
caseloads in many instances
decreased, there has not been nearly as
much work to farm out to investigators.

“It has affected the industry, no
matter how you look at it, including
working with lawyers,” said Larry
Forletta, founder of Forletta Investigative/

Security Consultant. “I’ve seen a big
drop in my business from March
(through May). We took a big hit in
terms of volume and revenue.”

That seems to be the trend, one that
has put stress on private investigators.

“The legal industry is our main
client base, probably 75 to 80 percent,”
Chris Finley, of Finley Consultants &
Investigations, said. “I think it’s greatly
affected everyone I have talked to.
Some have concerns of even continuing
in the business.”

“We’ve been in business here in
Pittsburgh since 2002, and we’ve
grown every year. The first couple of

weeks we saw a quick and steady
decline in business. And then after
everyone shut down, it was like
somebody turned the light switch off.
I went from getting probably 200
emails a day to probably 10 emails a
day. I think a lot of the attorneys are
working from home. Since the courts
aren’t open and things aren’t getting
filed, they’re just not finding work.”

The reasons for the dwindling work
are far-reaching. Forletta noted that
he works with a DNA lab, but the lab
was trying to get by with limited
supplies because of the pandemic.

There were still some things
investigators could do while Allegheny
County was under “red” and “yellow”
phases of being closed down, if asked.
That includes research-related
assignments such as background
checks and asset checks, and search
and process assignments, such as
serving subpoenas. Finley said the
latter work can be done by notifying
people remotely and then placing the
appropriate papers where the people
can retrieve them. 

When it comes to witness interviews,
however, social distancing guidelines
present problems, and social distancing
could be recommended for the
foreseeable future.

Finley said he and those in his firm
have done some in-person interviews
outside, wearing masks and complying
with social distancing.

Masks, though, can hinder investi-
gators who rely on reading people as
part of their evaluations.

“You have to see their behavior and
mannerisms and digest what type of
witness they’re going to make,” said
Forletta, a former DEA agent. “You
have to relay that information back to
the lawyers. Usually they’ll rely on my
opinion of a witness because I’ve
interviewed thousands of people and put
them in federal grand juries and trials.”

Finley finds the social distancing
rules difficult but necessary.

“I’m the last person you would have
seen wearing a mask before all of this.
But you’ve got to do what you’ve got to

do. It’s not just about you; it’s about
the people around you,” Finley said. “I
am a really old-school guy. I’m a
handshake guy. I like to look people in
the face and smile, so this is tough on
me. I haven’t been able to do that.”

Forletta prefers using some type of
video conferencing where he can see
the person he’s interviewing.

That’s fine for cooperating witnesses,
Forletta said, but not for hostile or
uncooperative witnesses.

“When we go and contact the non-
cooperating witnesses, it’s usually like
a surprise interview,” Forletta said.
“We call it the knock and talk. The
purpose is to catch people off guard.
You’re always trying to have that
surprise element because sometimes
people will blurt out stuff, not being
prepared if you come to their door, to
elicit information that’s going to be
beneficial to the lawyer in that
particular case. So (the pandemic)
has affected operational situations.”

Surveillance has also been difficult
if not impossible, especially while
Allegheny County was under the
“red” phase of the state’s shutdown
because people were staying home.

Forletta feels fortunate that he has
a pension from earlier work to help
him get by financially. 

Finley said he is committed to
keeping his business going regardless
of the hit he takes during the pandemic –
“I’ve always told people that we’re in
this for the long haul,” he said – and
he and Forletta agree that when
things get back to some sort of
normalcy, whenever that is, there
will be a payoff.

For one thing, in the “green” phase
designation surveillance and interviews
could get easier.

In addition, business for private
investigators could boom.

“One of my suspicions is that
there’s going to be a large amount of
fraud after this all starts to calm
down,” Finley said, citing insurance
fraud, injuries, etc. related to the
pandemic. “We’re here. We’ll be here.
This is like a pause in time right now.” n

cases are being handled remotely. The
court may postpone some cases even
further, including those with significant
impact for the technology industry.

Worldwide Patent/Trademark
Offices

A number of jurisdictions – such as
Canada, the European Patent Office,
the Indian Patent Office, and the
Japanese Patent Office – have pushed
back due dates (some automatically and
some upon request), but customers
have generally not taken advantage of
the delayed dates. 

There are practical considerations
in deciding to use the delayed dates,
including having to manually re-docket
the delayed dates and the risk that the
reason for the delay is not appropriate
(i.e., not COVID related). Furthermore,
international filing dates are generally
set by treaty and patent terms are
based on the filing date, so there is a
disadvantage to delay since patent
terms have not been extended.

Moving Forward

A voluntary initiative, the Open
COVID Pledge, grants free, temporary,
access to IP rights to benefit the greater
good. In addition, some universities
have agreed to rapid, royalty-free
licensing of COVID related technologies.
This is a silver lining as businesses,
organizations and governments step
up to the plate to address the urgent
needs arising from the pandemic. 

The USPTO also recently
announced a COVID-19 prioritized
examination pilot program in which
the USPTO will accelerate examination
of COVID-19 related patent applications,
without additional fees, for independent
inventors and certain small businesses.
Under this pilot program, the USPTO
will endeavor to reach final disposition
of applications within six months. n

that the delay “was because the
practitioner, applicant, or at least one
inventor, was personally affected by
the Coronavirus outbreak such that
they were unable to file a timely
reply.” A similar statement is required
for trademark documents. USPTO
customers are meeting the existing
deadlines and COVID extensions are
being rarely requested.

US Copyright Office

Like the USPTO, when the pandemic
hit the U.S. Copyright Office promptly
closed its offices to the public and
moved to teleworking for its staff.
Processing continues for electronic
copyright registration applications.
Paper applications and paper deposit
materials however, will not be processed
until the Library of Congress building
reopens. Still being worked out is the
impact on the mandatory deposit
requirements which provide the Library
of Congress with physical (not electronic)
copies of the copyrighted works.

Once the CARES Act was passed,
the Register of Copyrights extended
copyright registration and other
deadlines in situations where applicants
can demonstrate the delay resulted
from the COVID-19 pandemic.

Federal and State Courts

There is no uniform response to the
pandemic outbreak by courts, and
jurisdictions have widely varying
procedures. Intellectual Property
litigation is generally conducted in
the federal courts, and the federal
courts have continued to operate.

On March 19, the U.S. Supreme
Court issued a 150-day extension for
petitions for a writ of certiorari and
noted that the clerk may grant other
extensions. Oral arguments for certain

COVID-19’S IMPACT ON IP LAW   
continued from page 8

Wonder if your decisions, legal advice or
other professional actions are ethical?

Members can get consultation on their
legal actions and potential actions through
the ACBA Professional Ethics Hotline.
See ACBA.org/OfficerAssignments for details.
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New statewide partnership focuses on autism
awareness and education in the courts
By Stacey Witalec

The Pennsylvania Supreme Court,
along with the Pennsylvania Department
of Human Services (DHS), is launching
a statewide initiative focused on
helping judges better understand and
communicate with individuals with an
autism spectrum disorder (ASD). 

The initiative is a first-of-its-kind
partnership and will provide practical
guidance, best practices and resources
to judges managing cases involving an
individual with autism as well as court
information and services for families. 

“Education and awareness are the
cornerstones of this initiative and a
key component in ensuring the courts
and our communities are accessible to
all users and their families,” said
Pennsylvania Supreme Court Justice
Kevin Dougherty. “Initiatives such as

this bring everyone to the table to
learn from each other.” 

“We are grateful for the opportunity
to be part of the type of positive
change that will directly impact
families all across Pennsylvania.” 

With nearly one in 59 children
diagnosed with an ASD, judges
hearing cases in criminal, juvenile,
orphans’, family court, etc. are sure to
have individuals living with autism
come before them. 

As part of these efforts, the Penn-
sylvania Courts are partnering with:

• DHS Office of Developmental
Programs (ODP) 

• Autism Services, Education,
Resources and Training (ASERT)

• Philadelphia Autism Project 
“April was Autism Awareness and

Acceptance Month, and it is critically
important that our justice system has

what it needs to protect the vulnerable
populations that it serves,” said
Department of Human Services (DHS)

Secretary Teresa Miller. “DHS works
tirelessly to ensure that people with
autism have a right to an everyday
life. We are proud to be partnering
with the Pennsylvania Supreme Court
to provide Pennsylvania’s justice system
with the information and resources it
needs to guarantee this right.”  

As part of this effort, during the
COVID-19 pandemic, the courts have
added information and resources for
families supporting an individual with
autism on the Pennsylvania Courts
frequently asked questions page, located
here pacourts.us/ujs-coronavirus-
information/faq.

For more information about the
joint effort and services and support
for individuals with autism visit
ASERT (Autism Services Education
Resources and Training) at
paautism.org/resource/justice. n

“

”

Education and awareness
are the cornerstones of this
initiative and a key component
in ensuring the courts and our
communities are accessible to
all users and their families.
Initiatives such as this bring
everyone to the table to learn
from each other.

– Pennsylvania Supreme Court
Justice Kevin Dougherty

ACBA Legal Employment Services 
Can Help as Economy Opens 

Many areas of the law have slowed because of the 
COVID-19 pandemic. However, as the economy 
begins to open up, a signi�cant increase in legal 
work is expected to follow.

ACBA Legal Employment Services can help through
the ACBA Job Board and through candidate placement. 

The ACBA Job Board, at jobs.acba.org, gets more 
than 10,000 hits per month on average, all from 
candidates looking for positions in the Pittsburgh 
area. Employers can post jobs directly to the board.

Additionally, the ACBA can go a step further and 
directly help with the recruiting process by 
screening, interviewing and recommending 
candidates for hire. For more information, contact 
attorney Jennifer Pulice at jpulice@acba.org.
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Attorneys at Law
QUATRINIRAFFERTY

Attorneys at Law
QUATRINIRAFFERTY

Attorneys at Law
QUATRINIRAFFERTY

412-391-2800 | www.qrlegal.com
Greensburg | Latrobe | Pittsburgh | Altoona 

412-391-2800 | www.qrlegal.com
Greensburg | Latrobe | Pittsburgh | Altoona 

Michael Quatrini
Accredited Veterans’ Disability Attorney

Michael Quatrini
Accredited Veterans’ Disability Attorney

VETERAN ALERT:
• Did your client serve  
 between 2003 – 2015? 

• Has your client been  
 diagnosed with hearing  
 loss or tinnitus? 

Earplugs manufactured by 3M, 
and distributed to all service 
members between 2003 and 
2015, were defective. Our 
office is currently reviewing 
these claims against 3M and 
would be happy to meet for 
a free consultation.

We welcome referrals and honor referral fees.

provoking; however, please note that it is
intended as a general guide and opinion
only, not a complete analysis of the
issues addressed, and readers should
always seek specific legal guidance on
particular matters. Fore more information
about Fee Suit Avoidance Insurance,
visit ACBA.org/Insurance.

malpractice counterclaim. As noted
above, counterclaims for malpractice
resulting from fee suits increasingly
appear almost inevitable.

Conclusion

The risk management guidelines
and articles advising lawyers not to
sue for fees and to stay on top of their
bills should continue to do so, since
that is excellent advice. However, if
aggressively pursuing fees is required/
anticipated, attorneys should consider:
(i) carefully using Arbitration clauses
in retainer agreements; (ii) waiting the
appropriate number of years for the
legal malpractice statute of limitations
to run, being mindful of the continuous
representation doctrine and any state
rules permitting counter-suits for
recoupment; and (iii) making sure to
evaluate legal malpractice liability
first and taking all necessary precautions
with respect to advising insurance
carriers; (iv) trying to establish a
viable “Account Stated” or equivalent,
if applicable in your jurisdiction; and
(v) being conscious of any available
Fee Suit Avoidance insurance coverage.
These steps can help minimize or
reduce the risk of being sued and make
collection effort more worthwhile
permitting attorneys to focus on the
practice of law and helping their
clients. n

This article was prepared by Andrew R.
Jones of the New York City-based law
firm of Furman Kornfeld & Brennan LLP.
For more information about the above
topic or the author, please visit:
www.fkblaw.com. We trust that the
above article was useful and thought-

LAW PRACTICE MANAGEMENT  
continued from page 9

through the FDRP. See Mahler v. Campagna,
60 A.D.3d 1009, 1012, 876 N.Y.S.2d 143 (2d
Dep’t 2009) and Soni v Pryor, 102 A.D.3d 856,
857-858, 958 N.Y.S.2d 721, (2d Dep’t 2013). If
the representation began prior to January 1,
2002, it would still be governed under the old
rules and the doctrines of collateral estoppel
and res judicata would apply. See Pickard v.
Tarnow, 18 Misc. 3d 1102(A), 856 N.Y.S.2d 26,
2007 NY Slip Op 52377(U) (N.Y. Sup. Ct. 2007).

6 See §214(6).
7 See Shumsky v. Eisenstein, 96 N.Y.2d 164,

726 N.Y.S.2d 365 (2001).
8 See CPLR § 213(2).
9 See Hasty Hills Stables, Inc. v. Dorfman,

Lynch, Knoebel, 52 A.D.2d 566, 860 N.Y.S.2d
182 (2d Dept. 2008).

10 See Giarratano v. Silver, 46 A.D.3d 1053,
847 N.Y.S.2d 698 (3d Dept. 2007); see also
Booth v. Kriegel, 36 A.D.3d 312, 314 826
N.Y.S.2d 14 (1st Dept. 2006).

11 See Chicago Insurance Company v. Lappin,
58 Mass. App.Ct. 769, 792 N.E.2d. 1018 (2003).

12 See James F. O’Connell & Associates v.
Transamerica Indem. Co., 61 Wash. App. 103.

13 In addition, when applying for or renewing
professional liability coverage the policy
application will almost universally ask whether
there are any pending fee disputes or other
claims or circumstances that may lead to a
claim. Failure to answer these questions

accurately can result in the denial of coverage.
In the event of a “material” misrepresentation
on the insurance application, an insurer is
generally entitled to rescind the policy (cancel
as if it never existed). See Schirmer v.
Penkert, 41 A.D.3d 688, 690, 840 N.Y.S.2d 796
(2d Dept. 2007).  

14 See J.B.H., Inc. v. Godinez, 34 A.D.3d
873, 874, 823 N.Y.S.2d 576 (3rd Dep’t 2006).

15 See Am. Express Centurion Bank v.
Gabay, 94 A.D.3d 795, 795, 941 N.Y.S.2d 863
(2d Dep’t 2012).  

16 See Whiteman, Osterman & Hanna, LLP
v Oppitz, 105 A.D.3d 1162, 1163, 963 N.Y.S.2d
432, (3d Dep’t 2013).  

17 Id.; see Miller v Nadler, 60 AD3d 499,
875 N.Y.S.2d 461 (1st Dep’t 2009); see also
Lapidus & Assoc., LLP v Elizabeth St., Inc., 92
AD3d 405, 405-406, 937 N.Y.S.2d 227 (1st
Dep’t 2012).

18 See Kramer Levin Naftalis LLP v Canal
Jean Co., Inc., 73 A.D.3d 604, 604-605, 900
N.Y.S.2d 646, (1st Dep’t 2010) citing Duane
Morris LLP v Astor Holdings Inc., 61 AD3d
418, 419, 877 NYS2d 250 (1st Dep’t 2009).

19 See Zanani v Schvimmer, 50 AD3d 445,
856 NYS2d 65 (1st Dep’t 2008).

20 Id.  
21 See Kramer Levin Naftalis, Id., 73

A.D.3d 604, 604-605, 900 N.Y.S.2d 646 (1st
Dep’t 2010).

1 The American Bar Association (ABA)
reports that: “It is estimated that two-thirds of
legal malpractice claims come about as
counterclaims to suits for fees.” See:
https://www.americanbar.org/news/abanews/
publications/youraba/2014/july-2014/sue-
and-be-sued/

2 See e.g. https://www.americanbar.org/con-
tent/dam/aba/publications/law_practice_today
/getting-paid.pdf

3 Id.
4 Legal malpractice claims, and related

claims such as breach of fiduciary duty and
breach of contract are generally barred by the
doctrines of collateral estoppel and res judi-
cata where there has been a determination of
the value of legal services in the underlying
action, necessarily deciding that there was no
improper conduct by the attorney. See WIN
Radio Broadcasting Corp. v Fletcher, Heald &
Hildreth, PLC, 94 A.D.3d 985, 942 N.Y.S.2d
211 (2d Dep’t 2012). The rationale is that an
attorney may not collect a legal fee in the face
of legal malpractice; thus, if a court awards a
legal fee, it has determined there was no
wrongful conduct. This principle applies to
arbitration awards as well. See Wallenstein v.
Cohen, 45 A.D.3d 674, 845 N.Y.S.2d 428 (2d
Dep’t 2007) (the determination fixing the value
of the defendants’ services by an arbitrator
necessarily determined there was no malpractice).

5 22 NYCRR § 137 (Part 137) sets forth the
rules and terms of New York’s FDRP. Howev-
er, Part 137 expressly provides that it does not
apply to “claims involving substantial legal
questions, including professional malpractice
or misconduct.” 22 NYCRR 137.1 (b)(3). As
such, the Second Department Appellant Divi-
sion has held that the doctrines of collateral
estoppel and res judicata do not apply to bar
later claims related to legal malpractice
against the attorney despite an award of fees
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A Name is an Identity: The Name Change 
Process and Vulnerable Communities 
1 Substantive credit

Alcoholic Beverages and Nonpro�t Organizations
1 Substantive credit

An Introduction to Telemedicine and the 
Future of Patient Care 
1 Substantive credit

An Overview of Trusts
2 Substantive credits

Are Your PC and Data Secure – What 
Cyber Security Means to Today’s Lawyer
2 Substantive credits

Asylum Law for Non-Immigration Lawyers
2 Substantive credits

Attorney O�ce Space – Options and Considerations
1 Substantive credit

Bankruptcy Basics for the Non-Bankruptcy 
Practitioner
2 Substantive credits

Constitutional Rights in the Digital Age – 
Is There an App for That
2 Substantive credits

Coronavirus and Your Mental Health
1 Ethics credit

Criminal Law for the Non-Criminal Attorney
1 Substantive credit

Crisis Communication: A Guide for Safeguarding 
Brand Equity Amid COVID-19
1.5 Substantive credits

Crisis Communication: A Guide for Safeguarding 
Brand Equity, Reputation & Bottom Line
2 Substantive credits

Divorce Law 101
1 Substantive credit

Does Your Brand Have Bandwidth 
1 Substantive credit

Education in the Era of COVID-19 
1 Substantive credit

Electronic Evidence: Collecting, Preserving
and Reviewing Critical Information
1 Substantive credit

Equitable Distribution of Oil, Gas and 
Mineral Rights in Family Law
1.5 Substantive credits

Ethical Considerations in Drafting Contracts
1 Ethics credit

Ethical Considerations in Family Law 
Custody Litigation
2 Ethics credits

Examining Reasonable Accommodations 
in the Workplace
1 Substantive credit

Fair Housing Rights and Responsibilities: 
Reasonable Accommodations
1 Substantive credit

The ACBA has more than 50 previously recorded O N L I N E  C L E s  in dozens of practice areas
ready to be viewed 24/7 from anywhere at cle.acba.org. View anytime, anywhere.

Financial Planning Strategies for Attorneys 
Nearing Retirement
1 Substantive credit

From Old School Bigotry to Implicit Bias – 
The Science of Racial Disparity
1.5 Substantive credits

How ‘Our Family Wizard’ Can Bene�t the 
Parties/Court in Custody Litigation
1 Substantive credit

Impairment in the Legal Profession and 
What YOU Can Do About It
1 Ethics credit

In the Squared Circle: 
30 Years of Representing WWE
2 Substantive credits

Jury Selection and Management: 
An Engineered Group Dynamics Approach
2 Substantive credits

Landlord-Tenant Mediation and Pro-Bono Training
4 Substantive credits

Law Firm Metrics for Strategic 
Decision-Making Success
1 Substantive credit

Leveraging Change Management Principles 
to Optimize Legal Technology
1 Substantive credit

Life and Disability Insurance – 
Protecting Lawyers’ Families from Debt
1 Ethics credit

Making Government Bene�ts Work for You: 
Understanding Soc. Sec. & Medicare
1.5 Substantive credits

Mediation in the Time of COVID-19
1 Substantive credit

Meet You in [Corporate] Hell!
1 Substantive credit

Navigating Remote Depositions
1 Substantive credit

New Essential Changes to Pa. 
Guardianship Practice
1 Substantive credit

Oil and Gas Insurance Basics
1 Substantive credit

Oil and Gas Well Plugging Liability in Pa.
1 Substantive credit

Optimizing COVID-19 Readiness and 
Organizational Response
1.5 Substantive credits

Planning an Exit Strategy for Lawyers of All Ages
3 Ethics credits

Police Misconduct Update: SCOTUS, 
Third Circuit and Western District
2 Substantive credits

Presenting with Impact: How to Hit Your 
Points While Keeping Them Awake
1 Substantive credit

Remote Work and Mobile Devices: 
Is Your Data Safe?
1 Substantive credit

Selecting Construction Arbitrators –
Issues and Considerations
1 Substantive credit

Shifting Landscapes: Adapting Your Firm 
to Emerging Liability Threats
1 Ethics credit

Supreme Court Update: Cases of Interest 
to Labor and Employment Practitioners
1 Substantive credit

Technology in Your Practice
1 Substantive credit

The ABCs of CBAs in Pro Sports
1 Substantive credit

The Continued Evolution of Title IX: 
Highlights of the New Regulations
1 Substantive credit

The Do’s and Don’ts of Family Law Master’s Practice
2 Substantive credits

The Impaired Lawyer – A Call for Action
1 Ethics credit

The Life of a Labor Contract: 
Negotiating the Contract
2 Substantive credits

The Numbers You Need to Know to Double 
Your Revenue
1 Substantive credit

The Past Present and Future of Amateurism 
in Division I College Athletics
1 Substantive credit

The Road Ahead: Our Autonomous Future
1.5 Substantive credits

Tips and Tools to Tackle Vicarious Trauma
1.5 Ethics credits

Transitioning Your Practice: The Mind, 
the Money and the Rules
1 Ethics credit

Understanding Allegheny County 
Environmental Law with the ACHD
1 Substantive credit

Wake up With the Judges Program –
“Business of the Courts”
1 Substantive credit

What to do When You’re Not in the Room 
Where it Happened
1 Ethics credit

What You Need to Know About Allegheny 
Co. Property Tax Assessment Appeals
1 Substantive credit

Your Honor, You Erred Because…
Navigating Rule 1925(b)
1 Substantive credit

CONTINUING LEGAL EDUCATION from the
ALLEGHENY COUNTY BAR ASSOCIATION

Helping Your Law Practice Thrive 
During the Pandemic
Friday, June 26  |  10 a.m.
1 Substantive Distance Learning credit

Earn CLE credits in real-time with our  L I V E  W E B I N A R  C L E s  virtually via Zoom.
Register today at ACBA.org.

Force Majeure and Defenses to Contract 
Performance in the COVID Landscape
Friday, July 24  |  1 p.m.
1 Substantive Distance Learning credit

COVID-19 Tax Update
Tuesday, July 28  |  Noon
1 Substantive Distance Learning credit

Maintaining a Professional Law Practice 
While Running a Successful Business
Wednesday, July 29  |  10 a.m.
1 Substantive Distance Learning credit
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Lawyers’ Mart
APPRAISALS

ANTIQUE AUTO APPRAISALS for all vehicles 1900 to
2005. Expert Witness. Diminished Value. Certified 
Appraiser - K. Merusi. 412-731-2878.

ESTATE PLANNING
IF YOUR CLIENTS ARE CONSIDERING CHARITABLE
GIVING as part of their estate planning The Pittsburgh
Presbytery Foundation can provide a means to support
charitable work helping those in need throughout SW
Pennsylvania. For more information contact the Foundation
at www.pghpresbytery.org/pghpresbyterianfdn.htm or
Rev. Dr. Douglas Portz at 412-323-1400 Ext 318.

OFFICE SPACE
OFFICE SPACE AVAILABLE IN MT. LEBANON – Workspace
sharing designed for lawyers! Newly renovated:19 private
offices and shared 3 conference rooms, reception area,
kitchen and parking. Starting at $599/month. Daily,
weekly, virtual offices available. 412-253-4622 -
ogclaw.net/law-office-spaces.

PROCESS SERVICE
INVESTIGATING

THE IMPOSSIBLE WE DO RIGHT AWAY! MIRACLES
TAKE A LITTLE TIME. EMPIRE INVESTIGATION 412-921-
4046. Visit us on our website, www.empireinv.com.

49,071 
Active Lawyers 
in Pennsylvania1

9,155 
Active Lawyers 
in Allegheny County1

7,845 
Active Lawyers 
in Pittsburgh1

1 Top 50  
Pittsburgh Employment 
& Labor Super Lawyer2

Employment Law Attorneys
Pittsburgh, Pennsylvania 
(412) 338-1195 | www.rothmangordon.com

SAMUEL CORDES has been recognized by 
Martindale-Hubbell®, The Best Lawyers in 
America®, Pennsylvania Super Lawyers®, The 
College of Labor and Employment Lawyers, and 
Lawdragon for excellence in Employment & 
Labor Law. When you need experience, tenacity, 
and smarts. When you need the best.

Sources:   1Disciplinary Board of the Supreme Court of Pennsylvania 
2Pennsylvania Super Lawyers, as seen in the June Pittsburgh Magazine

IS YOUR CHILD INTERESTED
IN ATTENDING YALE OR

THE UNIVERSITY OF PARIS?

Under the will of Kennedy T. Friend, a distinguished Pittsburgh
attorney, the children of Allegheny County attorneys who desire
to attend either Yale University or the University of Paris are
eligible for scholarships to those universities. The scholarships
are available for students pursuing a graduate or undergraduate
degree in any field of study at those institutions, not just law.

Don’t delay – scholarship applications should be submitted at
the same time as the admission application to the respective
institution is submitted. 

Get a scholarship
through the
Kennedy T. Friend
Education Fund

For more information, visit
www. ACBF.org/Kennedy-Scholarship-Fund

Or contact Angelina Lowers of
PNC Institutional Asset Management at 412-807-3309.

Support the Environment and Energy
Law Section Scholarship Fund

The Section’s annual Scholarship Fundraiser was 
cancelled this year due to the COVID-19 Pandemic.
However, sticking to our mission, the Section still
awarded scholarships to two deserving law students.

Now we need your help.

Please donate to the Scholarship Fund today.

Visit ACBF.org/donate for more.


