
Al
leg
he
ny
 C
ou
nt
y B

ar
 A
ss
oc
iat
ion

40
0 
Ko
pp
er
s 
Bu
ild
in
g, 
43
6 
Se
ve
nt
h 
Av
en
ue

Pi
tts
bu
rg
h,
 P
A 
15
21
9-
18
18

Ad
dr

es
s 
Se

rv
ic
e 
Re

qu
es

te
d

N
on

-P
ro

fit
 O

rg
.

U
.S

. P
os

ta
ge

PA
ID

Pi
tt

sb
ur

gh
, P

A
Pe

rm
it 

#
13

0

Vol. 23   No. 15 July 16, 2021The Journal of the Allegheny County Bar Association

As pandemic wanes, ACBA to offer “hybrid” CLE programs
By Ron Cichowicz

As the pandemic wanes, the ACBA
will begin offering Hybrid CLEs,
where members can attend in-person
or via webinar. The first such offering
is a Hybrid CLE program through its
Civil Rights Litigation Committee.

Titled “Police Misconduct: Qualified
Immunity,” the two-hour CLE will be
offered from noon to 2 p.m. on August
19. Interested individuals will have
the option of attending in-person in
the Mellon Room of the Koppers
Building Conference Center downtown
or participating virtually a live webinar
offered via Zoom.

Attendees should sign up at
ACBA.org/calendar regardless of
which way they plan to attend. Simply
click on the program name – “Hybrid
CLE: Police Misconduct: Qualified
Immunity” – and those wishing to
attend in-person can register directly
on that page. Those wishing to attend
virtually can link to a separate
registration page from there.

“We’re trying to transition back to
some sense of normalcy,” said Christina
Daub, ACBA Director, Membership
and CLE. “When COVID hit, we
stopped all in-person programming
and switched to webinar programs. 

“Now with the easing of some
COVID restrictions, we’re trying to
offer a few in-person programs but give
people the option to attend virtually if
they don’t feel comfortable yet or if
that’s more convenient for them.

“This will be the first program we
offer that way. We’ll have the presenters
live in the room with about 30 seats for
people to register to attend in person.
We’re experimenting with this new
format and hope to accommodate as
many members as possible.”

The program has been approved for
one hour of Substantive and one hour of
Ethics CLE credit in Pennsylvania
and also qualifies for two hours of
credit under the West Virginia Rules

for Mandatory Continuing Legal
Education.

Qualified immunity is the single
most common defense in cases
brought under 42 U.S.C. Section 1983
and is critical to any analysis of such
cases for plaintiffs and defendants
alike. This program will address both
substantive and ethical concerns
related to qualified immunity.

Substantive issues will examine the
creation and prevalence of qualified
immunity in police misconduct cases,
while the ethical questions will review
when, why and how attorneys should
handle qualified immunity in a variety
of cases. 

Attorneys presenting the Hybrid
CLE will be Alec Wright of the Law
Offices of Timothy P. O’Brien and Paul

Krepps of Marshall Dennehey Warner
Coleman & Goggin. Wright, the former
chair of the Civil Rights Litigation
Committee, was also responsible for
reestablishing the Committee after it
had been sunset decades ago. 

“The notion of ‘civil rights’ was
polarized and politicized when we
reestablished the Committee and it
continues that way today,” said
Wright. “One of our primary focuses
was on providing objective CLE’s to
practitioners without the politics.”

“Qualified immunity is a topic that
has garnered considerable attention
lately. This CLE will focus strictly on
the legal aspects of qualified immunity
that lawyers will encounter in their
practice. For any lawyer practicing in
this arena, a knowledgeable foundation
on qualified immunity – where it came
from, where it is today, and where it is
going – is critical to success.”

The Hybrid CLE is free for ACBA
law student members. Cost is $70 for
ACBA members, $10 for non-ACBA
law students and $95 for all others.
There also is a $15 West Virginia CLE
credit add-on.

To register or for more information,
visit ACBA.org. n

ACBA members recommend
five judges for retention 

By ACBA Staff

ACBA members recommended for
retention all five judges who were on
the ballot in the 2021 ACBA Judicial
Retention Referendum. These judges –
all of whom live in Allegheny County
and are in the final year of their terms
in office – are now eligible to participate
in the ACBA 2021 Judicial Retention
Election Campaign. Those judges are:

Pennsylvania Superior Court 

The Hon. John T. Bender 
The Hon. Mary Jane Bowes

Allegheny County Court of
Common Pleas

The Hon. Alexander P. Bicket 
The Hon. Guido A. DeAngelis
The Hon. Randal B. Todd 

“All of the judges who participated
in the retention poll received the
required 51 percent or higher vote,
which qualifies them as recommended,”
said ACBA Executive Director David
A. Blaner. “It’s clear our members
believe we have experienced and
knowledgeable judges serving on
the bench.”

The ACBA conducts the retention
election referendum in order to
evaluate whether the judicial
candidates are qualified and worthy
of being supported by members of
the bar association. The judges are
all incumbents who are serving the
final year of their terms and will face
the electorate in the November
Judicial Retention Election. A Judicial
Retention Election is held every odd
year.

“The bar association is the logical
group to evaluate the judges based on
their prior 10 years as a judge,” said
Blaner. “Attorneys who appear
before them are able to give a proper
evaluation.”

The ACBA Board of Governors has
approved the results of the retention
election referendum, and the successful
candidates have been contacted. The
ACBA will now conduct a joint
campaign for all retention election
candidates in return for their agreement
not to solicit campaign funds. The
ACBA raises funds and coordinates
the campaign.

The retention election referendum
is conducted by the ACBA’s Judicial
Excellence Committee, which is
chaired by ACBA Immediate Past
President Elizabeth Hughes. n

The Hon.
John T. Bender

The Hon.
Mary Jane Bowes

The Hon. 
Alexander P. Bicket 

The Hon.
Guido A. DeAngelis

The Hon.
Randal B. Todd 

Stay up to date on the Retention Candidate Ratings for the 2021 General Election at JudicialVote2021.org.



Page 2 / July 16, 2021

THE FULL TEXT AND HEADNOTES FOR THE CASES BELOW APPEAR IN
THE ONLINE, SEARCHABLE PLJ OPINIONS LOCATED AT WWW.ACBA.ORG.

l a w y e r s
J o u r n a l

Gender Bias Duty Officers
If you (attorneys or law students) have
observed or experienced any form of gender
bias in your role as an attorney or law
student intern, you may contact any one of
the following members of the Gender Bias
Subcommittee of the Women in the Law
Division on a daily basis. The duty officers
will keep your report confidential and will
discuss with you actions available through
the subcommittee.

Kimberly Brown......................412-394-7995
kabrown@jonesday.com

Jeanine DeBor ........................412-396-5215
deborj@duq.edu

Rhoda Neft ..............................412-606-8387
rhoda.neft@gmail.com

Ethics Hotline
The ACBA Professional Ethics Committee
“Ethics Hotline” makes available Committee
Members to answer ethical questions by
telephone on a daily basis.

July
Nick S. Fisfis ..........................412-396-1039

Bruce Herschlag ....................412-442-4262

Gregory Monaco......................412-747-8443

August
Bob Bernstein..........................412-456-8101

Christine Long ........................412-766-8660
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Commonwealth of Pennsylvania v. Adriene Williams, Mariani, J. .............................................................................................................Page 135
Criminal Appeal—PCRA—Homicide (3rd Degree)—Ineffective Assistance of Counsel—Sufficiency

Circumstantial evidence supports third-degree murder conviction; there is no requirement of intent to kill in 3rd degree cases.

Commonwealth of Pennsylvania v. Robert Letham, Mariani, J. ................................................................................................................Page 137
Criminal Appeal—Sufficiency—Sentencing (Discretionary Aspects)—Sex Offenses—Probation Conditions—Internet

Trial court agrees that the defendant’s acts did not involve using a computer and thus will remove the probation condition which limits
the defendant’s access to the internet.

Commonwealth of Pennsylvania v. Brittan Davenport, Rangos, J. ............................................................................................................Page 139
Criminal Appeal—Suppression—VUFA—Reasonable Suspicion

Under community caretaking (emergency aid) exception, officers properly conducted a warrantless search when a weapon is readily
apparent on the defendant, who had been unresponsive, stands up and the outline of the gun is visible.

ACBA adopts 2021-22 budget
By Zandy Dudiak

The Allegheny County Bar Association
Board of Governors adopted a $3.67
million spending plan for the 2021-22
fiscal year during its May 18, 2021
board meeting, reflecting a 5.2 percent
decrease from last year’s expenditures
due to lost revenues from advertising
resulting from the pandemic sheriff-
sale moratorium.

The balanced budget does not
require a membership dues increase.
Membership has been declining at a
rate of about one to two percent per
year, a trend ACBA has experienced
for several years, said Diane
McMillen, ACBA Assistant Executive
Director. Dues account for 27.6 percent
of total revenue.

“The bar is fortunate to have a
significant amount of non-dues revenue,”
she said, pointing out that publications
generate 38.2 percent of the ACBA’s
total revenue. The ACBA is the only
bar association in the country that owns
and publishes a daily legal journal.

In a normal year, sheriff sale ads in
the Pittsburgh Legal Journal generate
$400,000 to $500,000 with an average of
150 notices per month. The $312,750
decrease in sheriff sale ads caused by
a state and federal moratorium on
mortgage foreclosures is a major issue.

“The pandemic has had a significant
economic impact on our largest source
of non-dues income,” added David
Blaner, ACBA Executive Director.
“Currently, we are publishing about
40 sheriff sale ads per month. We
know there are a number of residential
properties that are being protected by
the current moratorium, so there are
likely to be a large number of sheriff
sales in 2022 and beyond.”

Last July, based upon declining
revenues and anticipated expenses,
management projected that the ACBA
would likely end the 2020-21 fiscal
year with a $350,000 operating deficit,
Blaner said. The management team
worked with the ACBA Board of
Governors and the ACBF Board of
Trustees to develop and implement a
financial stability plan that required
difficult decisions, including staff
layoffs at the ACBA and significant
operating expense reductions in both
organizations. The plans paid off and
both the ACBA and ACBF ended the
fiscal year on June 30 with budget
surpluses.

“The Bar Association and Bar
Foundation are financially very stable
at this time,” Blaner said. “What a
difference a year makes.”

Although the ACBA and ACBF
have reserve funds that could have
been used to pay for daily operations
during the height of the pandemic,
they were not expended because the
ACBA received a $391,200 Payroll
Protection Program (PPP) loan to
cover payroll and employee benefits
expenses from February through May

2021 – the only debt carried by the bar.
An application for loan forgiveness
was granted to the ACBA’s financial
institution (Dollar Bank) about a
month ago and forgiveness from the
Small Business Administration (SBA)
was granted. McMillen said $125,000
in PPP money was used to balance
this year’s budget. 

Total operating expenses have
decreased by $200,000, or 5.2 percent
for 2021-22. The savings can be
attributed to an unfilled publications
department position and decreased
office expenses, since much work has
transitioned to virtual and there is less
use of office supplies and equipment.
Expenses for in-person meetings and

refreshments are at 50 percent of
pre-pandemic levels. 

Total personnel costs are about $2.1
million, or about 58 percent of the
total budgeted expenses this year.
Last June, as the income sources
began to take a hit due to the pandemic,
the ACBA eliminated three full-time
and two part-time positions. The 2021-
22 budget includes funding to replace
the full-time CLE coordinator and the
part-time Lawyer Referral Service
clerk positions. 

“Both of these positions need to be
filled so we can provide better customer
service to the attorneys that are

Need
clients?
The Lawyer

Referral Service
can help bring
them to you.
For details, contact 
Whitney Hughes

at 412-402-6703 or 
whughes@acba.org.
To learn more, see 

GetAPittsburghLawyer.com.

Continued on page 4



July 16, 2021  / Page 3

412-281-2200 www.gislaw.com 310 Grant St., Ste. 700, Grant Bldg., Pgh., PA 15219

Gismondi& associates

Quality…Experience…Results… 
It’s what your clients deserve. 

Auto Accidents Personal Injury

RECORDS
RETRIEVAL
SERVICES

Network Deposition Services has built a trusted relationship with 
our clients by securely storing confidential information and exhibits, 
ensuring accurate and timely transcripts, and going above and 
beyond for you.

Our vast experience in the litigation arena has lent to the seamless 
addition of records retrieval to our suite of services, and we look 
forward to providing you with our top-notch performance  — at a 
competitive price! Contact us today to learn more.

FOR OVER 15 YEARS

NDS is HIPPA Compliant
CONFIDENTIAL SERVICES

troduc g

412-281-7908  |  records@ndsreporting.com  |  www.ndsreporting.com

Gulf Tower, Suite 1101
707 Grant Street
Pittsburgh, PA  15219

we knew that the end of the pandemic
would not come as quickly as we
hoped, the ACBA’s commitment to its
members continued. Over the last
year, our Committees, Divisions and
Sections have continued to hold regular
meetings. A plethora of CLEs were
available, some of which included
nationally recognized speakers. Zoom
happy hours, holiday parties, trivia
nights and escape rooms are just a few
of the social gatherings that allowed
us to enjoy one another. 

As the vaccine rollout continues,
the Commonwealth of Pennsylvania
has begun to ease social distancing
requirements, mask mandates and
other restrictions. It appears that we
can be cautiously optimistic that the
“return to normal” is imminent. What
does that mean for the ACBA?

Foremost, the ACBA is committed
to returning to in-person meetings and
functions in a manner that is comfortable
and safe for our members and the

ACBA employees who work for us.
The beautiful new ACBA headquarters
in the Koppers Building was reopened
on Tuesday, July 6. The summer
sports leagues are back in action. In-
person meetings and events are again
on the books. We will continue to
monitor developments about COVID-
19 positivity rates. While we hope that
restrictions are behind us forever, we
will continue to look to the experts for
guidance about our transition.

We must identify what we can learn
from our operations during the
pandemic. Although the last 16 months
have posed a series of challenges, the
ACBA remained successful. Several
groups saw an increase in meeting
participation. Many virtual events
sold out or saw record attendance.
Town Halls gave members more
opportunities than ever to hear from
the judiciary about emerging issues in
the court system. How do we continue
to capitalize on these services while
still “returning to normal?”

As we move ahead, the ACBA has
an experienced and diverse group of
leaders guiding it. I will have the
privilege of being the first male to
serve as ACBA President who will
both succeed a female President,
Elizabeth Hughes, and precede a
female President, Erica Laughlin. For
the first time in ACBA history, past
chairs from all three Divisions are
represented by the presential offices,
with Elizabeth having previously been
chair of the Homer S. Brown Division,
Erica being a past chair of the Women

in the Law Division and yours truly
having chaired the Young Lawyers
Division. Our past experiences will
enable us to consider all perspectives
of our membership as we make
decisions in the year ahead.

Our new Secretary, Regina Wilson,
served as chair of the Young Lawyers
Division and served two separate
terms as chair of the Homer S. Brown
Division, including its inaugural year
in the ACBA. Dan Fitzsimmons
returns to serve as Treasurer, having
just guided the ACBA to financial
security through its most uncertain
year yet.  

Approximately two-thirds of the
seats on our Board of Governors will
be held by women this year, and one-
third of the seats are held by members
who identify as diverse. Our Judiciary
Committee, coming off of its busiest
year ever, also boasts a two-thirds
female majority and is kicking off its
first year incorporating a new structure
that was designed to ensure diversity
amongst those members evaluating
judicial candidates.

Your elected leaders will serve you
well. But we need your help. I want to
hear from you about how we can
improve your Bar Association. I want
you to get involved. We must build
today the pipeline of leaders for the
future. Please feel free to reach out
to me at 412-471-9000 or
jwilliams@pollockbegg.com at any
time to discuss how the ACBA can
better serve you and how you can
serve the ACBA. n

PR E S I D EN T ’ S ME S S A G E

New ACBA year means new opportunities
By Joseph R. Williams

On July 1, 2021, I had the honor of
becoming the 113th President of the
Allegheny County Bar Association.
When I was admitted to practice in
2009, I never imagined that 12 years
later I would be given the opportunity
to lead this organization; an organization
that I have grown to love. The ACBA has
positively impacted my professional
life and personal life in countless
ways. I embrace the chance to pay
it forward.

I sat before the ACBA Nominating
Committee to interview for the
position of President-elect on March
5, 2020. Two days later, I joined
approximately 700 of you at Heinz
Field to celebrate the Association’s
150th Anniversary. That night, many
of us chatted about the “rumor” that
we might be required to stay at home
for two weeks to stop the coronavirus
from spreading.  

“Two weeks?!” I thought to myself.
“How are we possibly going to do
everything we need to do from home
for two weeks?” Little did I know that
two weeks would just be the beginning
of a period that will define our
lifetime.  

Lucky for the ACBA, our leadership
rose to the occasion. Then-President
Lori McMaster worked with Dave
Blaner and ACBA staff to provide
continuous service to our members
despite the sudden shutdown. Among
other things, the ACBA hosted a series
of Town Halls and virtual meetings to
address issues facing the Association
and remote procedures in our courts
in light of the stay-at-home order.

As the gavel passed from Lori
McMaster to Elizabeth Hughes, and

Joseph R. Williams
ACBA President

Does your firm have extra clerical needs as
you transition back to working in your office?

Do you have an administrative project
you’ve been putting off?
THE ACBA CAN HELP.

Through this member benefit, attorneys and firms can get help
with administrative tasks from trained ACBA employees.

Collating, Mailing, Data Entry, Filing, and More.
All work is confidential. See ACBA.org/clerical for details.
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Resolution.

Employment 
Commercial/Business
Professional Liability
Energy

412.916.4874 
carolekatz.com

Carole

Alternative Dispute Resolution

Mediation
Arbitration
Case Evaluation

Carole Katz helps businesses and 
people resolve conflicts in less time, 
through processes that give parties 
and their lawyers more control over 
the outcome.

Approved Panels & Rosters:   
–  US District Court for the Western District of PA,  
 Mediator, Early Neutral Evaluator, Arbitrator    
– AAA Mediator & Arbitrator 
– FINRA Mediator & Arbitrator 
Seasoned Former Executive 
of Fortune 500 Company 
Over 25 Years as Trial Lawyer  
and Legal Counselor  
Academy of Trial Lawyers,  
Allegheny County

Conflict
to 

From 

IS YOUR CHILD INTERESTED
IN ATTENDING YALE OR

THE UNIVERSITY OF PARIS?

Under the will of Kennedy T. Friend, a distinguished Pittsburgh
attorney, the children of Allegheny County attorneys who desire
to attend either Yale University or the University of Paris are
eligible for scholarships to those universities. The scholarships
are available for students pursuing a graduate or undergraduate
degree in any field of study at those institutions, not just law.

Don’t delay – scholarship applications should be submitted at
the same time as the admission application to the respective
institution is submitted. 

Get a scholarship
through the
Kennedy T. Friend
Education Fund

For more information, visit
www. ACBF.org/Kennedy-Scholarship-Fund

Or contact Angelina Lowers of
PNC Institutional Asset Management at 412-807-3309.
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attending our CLE seminars and the
clients that are contacting our Lawyer
Referral Service,” Blaner said.

Unemployment issues, housing and
rental matters, and family law matters
rose as a result of the pandemic,
increasing calls to the Lawyer Referral
Service. Funds are also included in
this year’s budget for accounting support
for the expanded Juvenile Court Project
program, McMillen said. 

The pandemic has impacted the
delivery of CLEs to attorneys. Prior to
March 2020, 90 to 93 percent of the
ACBA’s CLE seminars were held
in-person at the Koppers Building and
other downtown Pittsburgh locations.
Since last May, 85 percent of CLE
seminars are hosted via Zoom and 10
to 15 percent are available on demand
using the online CLE video replay service.

The pandemic had an impact on
almost every budget category,
McMillen continued. 

“In addition to moving all meetings
and events to Zoom and buying five Zoom
accounts, the Pittsburgh Legal Journal
shifted to electronic distribution during
the pandemic, and all employees began
working from home and needed
computer equipment,” she said. 

The $93,000 capital budget includes
$53,000 for laptop replacements, cameras
and video equipment for virtual meetings
and a server replacement. Another
$40,000 is allocated for the development
of an ACBA mobile app.

Revenue from CLEs is expected to
grow by 10 percent this year, due to a
successful, three-year CLE expansion
program to replace revenue lost when
the ACBA’s agreement with the
Pennsylvania Bar Institute (PBI) to
provide CLEs locally ended on July

ACBA ADOPTS BUDGET
continued from page 2

31, 2019. McMillen credits CLE
department planning and committees,
section and division members who
have stepped up to provide premier
content for CLEs. 

“When the budget was prepared in
April, we planned for about a 50 percent
rollout of in-person programs,”
McMillen said. “Things have changed
and now we are expecting to resume
many in-person events in September.”

McMillen pointed out that the rent
expense has decreased due to the $1.2
million project that consolidated the
bar offices in the Koppers Building to
one floor and a negotiated credit. Rent
will increase next year.

“During the pandemic, we renovated
the Bar Association and Bar Foundation
offices as part of our lease renewal,”
Blaner explained. “The landlord paid
for all of the construction costs as part
of our lease renewal.”

“The ACBA paid for all the office and
conference room furniture, telephone
and data wiring, a new server room
and a new security system, and
reduced rental space by 5,000 square
feet. We were able to complete the
office renovation project on time and
on budget,” he said.

The mandatory employer safe harbor
contribution to the 401(k) plans of the
ACBA and ACBF of three percent is
included in the budget, as is a three
percent salary pool that will be
distributed based on performance
evaluations. Travel expenses are
reduced to approximately 50 percent
of pre-pandemic levels, McMillen said.

“Some of these changes are efficient
and we will keep them,” she said. ”We
have smaller offices now and less
filing space. The pandemic has forced
us to work without paper. That has
been a good thing.” n
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How to market your firm post COVID
By Meg Huwar

While the world was reeling from
the coronavirus a funny thing happened.
We figured out how to survive. We
learned how to work, grocery shop
and stay connected to colleagues and
loved ones. And we did it all online. 

During that time, we adopted new
behaviors, many of which proved to be
better and more efficient than what
we did in the past. As we now move
forward into the post COVID world,
many of these practices will move
with us, including how we purchase
products and services and how we
connect with people. This will most
certainly affect how potential clients
interact with your firm and its
attorneys. As a result, it’s important
that you have a strong digital presence
going forward.

Here are 6 suggestions for marketing
your practice post COVID:
1. Improve Your Website

Over the last year people have been
conditioned to use the internet for
everything, including researching
products and services so they are likely
going to visit your site at some point in
the decision-making process.
Research shows that even if a potential
client is referred by a friend or
colleague, they will likely visit your
website before making a decision to

work with you. Research indicates
that 45% of clients that receive a
personal referral to a firm, check out
the firm website before making
contact. This means your website
needs to be up to date, optimized for
mobile, relevant, and easy to navigate. 
2. Get More Reviews 

Reviews aren’t just for hotels and
restaurants anymore. They are now
being used across most businesses. 89
percent of consumers report reading
online reviews before purchasing a
product or service (Trustpilot 2020)
and 76 percent say they trust online
reviews as much as referrals from
someone (Brightlocal 2019). Not only
do you need reviews, but you should
have as many as possible. Create a

system for gathering reviews from
satisfied clients.
3. Use the Power of LinkedIn 

LinkedIn is the preferred social
media for business people and is
looked at favorably by Google. As a
result, a LinkedIn profile will typically
come up high in a Google search.
Make sure every attorney has an
updated profile, and that you have a
profile for the firm as well. In
addition, your attorneys should be
using LinkedIn to create virtual
relationships with potential clients
and referral sources. It’s amazing how
many virtual relationships turn into
clients over time.
4. Create Content

Google rewards websites that have
fresh content so updating your site
with blog posts and videos will help
you move up in searches and improve
the experience of people visiting your
website. 

• Blogs – Blogs are a great way to
demonstrate that you are an authority

on a particular subject matter or an
expert on a particular area of the law.
When you write articles about a topic
it is possible that when someone is
searching for that topic will be sent to
your site. This can lead to an increase
in traffic that can eventually turn
into clients.

• Video – Video content is especially
popular right now and is a great way
to connect with potential clients.
People want to work with people they
like and trust, and video is a great way
to create that connection. Consider
producing videos that address a
specific issue or highlight the work of
a particular attorney. These videos
should be educational in nature so
that the search engines can send
people to your website who are looking
for that information. 
5. Social Media

Social media is a great way to build
connection and trust with potential
clients. It’s especially powerful for law
firms working with clients on personal
matters such as injury, divorce, family
law, elder law, etc. Social media provides
you with the opportunity to let potential
customers get to know, like and trust
you, so that when they need your
services, they already know who you
are and will contact you first.

L A W  P R A C T I C E  M A N A G E M E N T

Meg Huwar

Find this page helpful? Want more
information and resources to help 
you run your practice? Check out the
ACBA’s Law Practice Management Center
at ACBA.org/PracticeManagement.

Continued on page 7
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Pa. Supreme Court holds abandonment analysis improper
where oil and gas lease provided remedies for conduct at issue
By Jeremy Mercer and
Kevin Meacham 

In a six-to-one decision, the
Pennsylvania Supreme Court
reversed the lower courts and held
that a decision finding an oil and gas
lease to be abandoned pursuant to the
equitable doctrine of abandonment
was improper where the lease provided
remedies for the allegedly-wrongful
conduct of the lessee.

“Analysis of the trial court and
Superior Court opinions in this case
reveals an essential initial step was
skipped to determine whether the
case properly sounded in equity as to
be resolvable employing the equitable
doctrine of abandonment. ‘Injunctive
relief will lie where there is no
adequate remedy at law.’ … Absent
from the analysis of the trial court or
the Superior Court is any inquiry as to
whether Appellees demonstrated that
their remedy under a breach of
contract action is inadequate.”

In SLT Holdings v. Mitch-Well
Energy, the trial court had granted
summary judgment in favor of the
lessor, finding that the lessee, by
allegedly failing either to produce in
paying quantities from the wells drilled
on the leased acreage or otherwise
make requisite payments pursuant to
the lease, had abandoned the lease.
The superior court affirmed, relying
heavily on the trial court’s analysis,
despite the lessee’s arguments that:

• Material facts were disputed;
• The leases required advance

notice of breach and opportunity to

cure prior to termination, which
notice was not provided; and

• The leases expressly allowed the
lessee to retain certain acreage
around the completed wells if the leases
terminated.

The Supreme Court granted
allowance of appeal to determine whether
the grant of summary judgment was
improper where wells were drilled
and no testimony was taken regarding
the lessee’s good faith production
decision under T.W. Phillips Gas & Oil
Co. v. Jedlicka. The Supreme Court
then directed the parties also to
address two specific cases and the
doctrine of abandonment.

In determining the lower courts erred
in granting and affirming summary
judgment, the Supreme Court majority
noted the oil and gas leases at issue
contained numerous provisions
relevant to the question of whether
the leases remained valid in light of
the lessee drilling only two wells

(when the terms of the leases provided
for at least 200 wells) and failing to
pay any royalty or other payment for
nearly two decades. These provisions
included:

• The lease term;
• Rental payment;
• Continuing payments;
• Shut-in royalty payment;
• Default/election of remedies;
• Drilling commitment; and
• Minimum payments.
Accordingly, the lower courts erred

in granting equitable relief pursuant
to the doctrine of abandonment
because relief was available at law
pursuant to the terms of the leases.

The Supreme Court rejected the
lower courts’ reliance on the Supreme
Court’s Aye decision from 1899 and on
the Jacobs federal decision from 2004.
As to Aye, the Supreme Court held
that decision was inapplicable because
it addressed abandonment only after
the court determined there was an

“inadequate remedy under the terms
of the lease.” Further, abandonment is
a question of intention, not performance
or lack thereof.

As to Jacobs, the Supreme Court
held that the lower courts had failed to
recognize the abandonment discussion
contained therein was dicta, an
argument advanced by the court in
the alternative if the lease terms did
not provide a remedy at law.

While the Supreme Court understood
that there may be overlap between a
claim of lease termination and lease
abandonment, it stressed that “there
must be a determination of the
inadequacy of a remedy at law before
equitable relief under the doctrine of
abandonment is an issue. Appellees
never explain why their bargain for
remedy of termination under
Paragraph 12 of the lease is unavailable
or inadequate. Neither did the trial
court or Superior Court provide such
explanation.”

The Supreme Court determined
that a remand was necessary to allow
the lower courts to review the alternative
arguments being raised as those
arguments had not been addressed in
the first instance –including whether
notice of breach was provided to the
lessee or whether a recorded affidavit
of non-production suffices as such
notice. The court noted that another
issue possibly to be addressed is
whether the appellees waited too long
to bring their claim. “By pursuing an
equitable remedy, Appellees effectively

Jeremy Mercer Kevin Meacham 

Continued on page 7
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1Barron's listings are based on data compiled by many of the nation's most productive advisors, which is then submitted and judged by Barron's. Key factors and criteria for each 
award include: assets under management, revenue produced for the firm, regulatory and compliance record and years of professional experience.

Rankings and/or recognition by unaffiliated rating services and/or publications should not be construed by a client or prospective client as a guarantee that he/she will experience 
a certain level of results from investment advisory services, nor should it be construed as a current or past endorsement of any of the firm's clients. Rankings published by 
magazines, and others, generally base their selections exclusively on information prepared and/or submitted by the recognized adviser. Rankings are generally limited to 
participating advisers. Fragasso Financial Advisors never pays a fee to be considered for any ranking or recognition but may purchase plaques or reprints to publicize rankings. 
 

F R A G A S S O  R E C O G N I Z E D  A S  
B A R R O N ’ S  H A L L  O F  F A M E  A D V I S O R

Barron's names Fragasso Financial Advisors’ founder, chairman and  
CEO Robert Fragasso to the list of 2019 Hall of Fame Advisors.1

The Barron's Hall of Fame Advisors list honors financial advisors  
who have been ranked 10 or more years on one of the following lists:  

Barron's Top 100 Financial Advisors, Barron's Top 100 Independent Advisors  
or Barron's Top Women Financial Advisors. Fragasso has consistently  

been recognized by Barron's since 2007.  

Under Robert Fragasso's leadership, the firm has grown to employ nearly 50  
professionals across five locations in the Pittsburgh region. Fragasso Financial Advisors 

has $1.4 billion under management and non-advisory assets combined.

Investment Advice o ered through Fragasso Financial Advisors, a registered investment advisor.

Call or visit Fragasso  
Financial Advisors today! 
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attempt to bypass the notice requirement
and avoid any statute of limitations
attendant with such delay.” “Even if
equitable relief was facially available
to Appellees in this case, given their
own years of inaction their right to an
award could be problematic.”

Concluding that the leases were not
silent as to the alleged breaches
raised by the lessors, the Supreme
Court determined that “[i]t was
incumbent upon the trial court to
address Appellees [sic] motion for
summary judgment to determine if an

OIL AND GAS LEASE
continued from page 6

Lawyers’ Mart
APPRAISALS

ANTIQUE AUTO APPRAISALS for all vehicles 1900 to
2005. Expert Witness. Diminished Value. Certified 
Appraiser – K. Merusi. 412-731-2878.

ESTATE PLANNING
IF YOUR CLIENTS ARE CONSIDERING CHARITABLE
GIVING as part of their estate planning The Pittsburgh
Presbytery Foundation can provide a means to support
charitable work helping those in need throughout SW
Pennsylvania. For more information contact the Foundation
at www.pghpresbytery.org/pghpresbyterianfdn.htm or
Rev. Dr. Douglas Portz at 412-323-1400 Ext. 318.

OFFICE SPACE
OFFICE SPACE AVAILABLE IN GRANT BUILDING –
1-2 private furnished offices available with one shared

large conference room/reception area. $500/month 
for 1, $850/month for 2. 412-945-7210, 
DrEdwards@DrShannonEdwards.com.

WORKING REMOTELY BUT NEED A DOWNTOWN
PRESENCE? Want a place in town for a few hours a day
or just to meet clients? Have to downsize and just need
an individual private office close to the courts, with
ample parking and close to restaurants and hotels?
Individual Private Offices, shared space, hourly services
available on the Boulevard of the Allies, prices from
Hourly to $750/office. Call Jackie, 412-897-8387.

OIL, GAS
& MINERALS

ATTORNEY STEPHEN RALPH, PROFESSIONAL GEOLOGIST
Oil & Gas Transactions, Mediation, Asset Management
and Consulting. 724-519-8094. OilandGasMediation.com.

6. Email Marketing

Email is a great way to connect
with current, past and potential
clients. If you’re writing blog articles
and producing video, then sharing it
with your email database is a great
way to repurpose that content. You
might consider breaking down your
email list into specific practice areas
and then send content that is targeted
to that particular audience. Keep in
mind that the content should help
educate your clients…it’s not a sales
pitch. It’s amazing how often email
marketing leads to phone calls and
emails with follow up questions. It’s a
great way to start a conversation with
your clients! n

Meg Huwar is the Principal of Brand
Accelerator, a marketing firm that works
with small businesses, including law
firms, who want to grow their practice,
but don’t have the time or expertise to do
it themselves. She can be reached at
mhuwar@thebrandaccelerator.

LAW PRACTICE MANAGEMENT 
continued from page 5

adequate remedy at law existed through
a contract analysis of the specific
provisions of the leases in question,
including the obligation for Appellees
to provide notice of default and
opportunity to cure, the prescribed
exclusive remedy for breach, and any
retained rights Appellant may have in
the event of termination.”

In his lone dissent, Justice David
Wecht agreed with the majority that
equitable relief of abandonment was
not appropriate but dissented from
the remand, concluding that the lower
court record contained enough factual
stipulations or was devoid of ques-
tions of fact as to enough elements to
uphold the trial court’s decision on
alternative grounds. He would have
affirmed the lower court decision
effecting a termination of the lease and
remanded to address the conversion
claim, the declaratory judgment
question and any remedies available
to either party.

This decision reinforces that both
lessors and lessees should look first to
the terms of their oil and gas leases –
both to determine what requirements
are necessary to maintain the leases
in effect and to determine what legal
theories can be pursued to challenge
the on-going enforceability of those
leases. As the Supreme Court held, the
equitable abandonment doctrine – and
allegations relevant thereto – should
be relegated to those rare cases where
the lease at issue does not address the
specific conduct or lack thereof that is
at issue. n

Jeremy Mercer is an experienced
commercial litigator who, for more than
a decade, has focused on energy, with an
emphasis on oil and gas litigation. His
extensive experience in the shale and
hydraulic fracturing arena spans the

Commonwealth of Pennsylvania and
includes work in administrative 
proceedings, state trial and appellate
courts, and federal trial and appellate
courts. Kevin Meacham is an experienced
commercial litigator who, for over a
decade, has advised and represented
companies in complex matters arising
out of business and contractual disputes,
toxic torts, governmental investigations
and industrial accidents. He serves a
broad range of clients across various

sectors, including the natural gas,
finance, coal, steel, chemical, electric
utility, telecommunications, real estate
and construction industries. In all of his
matters, Kevin is acutely focused on
achieving the best possible legal outcome
for his clients, while also keeping their
business goals at the forefront of the
engagement. This article was originally
published on the Energy Law Report from
Porter Wright. Visit energylawreport.com/
subscribe to subscribe.

Begin your day with us at www.pittsburghlegaljournal.org
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Alternative Dispute Resolution Attorneys
Pittsburgh, Pennsylvania

(412) 338-1100 | www.rothmangordon.com

RG
othman
ordon

Rothman Gordon is now 
o ering Virtual Mediation.
“Seamlessly, Steve was able to handle both mediations via video 
conference, allowing the parties to resolve their disputes e ectively and 
without delay in the midst of the COVID-19 pandemic.”
       - Stephanie Solomon, Esq., HKM Employment Attorneys, LLP

“Lou helped us settle a high-exposure and complicated matter with ease 
and grace. Whether via Zoom or in person, I have full con dence in his 
ability to help resolve di�cult issues and keep all parties satis ed with 
the experience and the results.” 
       - Dana Feinstein, Esq.,  Holland & Knight

            

The Allegheny County Bar Association’s
16 Sections have elected the following
officers for the new bar year that
began July 1:

Bankruptcy and Commercial Law

Chair: Abagale E. Steidl 
Chair-Elect: Alexis A. Leventhal
Secretary: George W. Fitting
Treasurer: Ryan J. Cooney 
Immediate Past Chair: Alan R.

Patterson

Civil Litigation 

Chair: Erin Lucas Hamilton 
Chair-Elect: Joseph R. Froetschel
Vice Chair: Gina M. Zumpella
Secretary: William J. Labovitz
Treasurer: Michael K. Feeney
Immediate Past Chair: Tony J.

Thompson

Construction Law 

Chair: Lori Wisniewski Azzara 
Vice Chair: James D. Miller 
Secretary/Treasurer: Haig M. Sakoian 
Immediate Past Chair: Katherine

M. Wrenshall

Corporate, Banking and Business Law

Chair: Maxwell Briskman Stanfield 
Vice Chair: Chase S. Ayers
Secretary/Treasurer: John F. Nobbs 
Immediate Past Chair: Endia J. Vereen

Criminal Litigation

Chair: Kevin F. McCarthy
Chair-Elect: Andrew J. Capone 
Secretary/Treasurer: Rachael Santoriella 
Immediate Past Chair: Thomas

N. Farrell

Environment and Energy Law 

Chair: Jeffrey R. Bailey 
Vice Chair: Lars U. Lange 
Secretary/Treasurer: Gary E. Steinbauer 
Program Chairs: Jane B. Story and

Jeremy A. Mercer 
Immediate Past Chair: Michael P. Gaetani

Family Law 

Chair: Elisabeth W. Molnar
Vice Chair: Timothy Joseph Gricks
Secretary: Julie R. Colton
Treasurer: Jessica L. Crown
Immediate Past Chair: Lea E. Anderson

Federal Court 

Chair: John A. Schwab
Chair-Elect: Devin M. Misour 
Vice Chair: Sam Hornak
Secretary: Laura C. Bunting
Treasurer: Kezia O. L. Taylor 
Immediate Past Chair: Paige H. Forster

Health Law 

Chair: Catherine V. Wadhwani
Vice Chair: Eric J. Dingess
Secretary: Mary H. Paterni 
Treasurer: Melissa N. Fann     
Immediate Past Chair: Joshua A. Hodges

Labor and Employment Law 

Chair: Lisa Garrett 
Vice Chair: Nikki Velisaris Lykos
Secretary: Bobbi Britton Tucker
Treasurer: Nicholas W. Kennedy
Immediate Past Chair: R. Stanley Mitchel

Probate and Trust Law

Chair: Thomas E. Crowley
Vice Chair: Aubrey H. Glover

ACBA Section officers for 2021-22
Secretary: Todd T. Jordan
Treasurer: Elizabeth W. Altman

Real Property 

Chair: Jennifer Somma 
Vice Chair: Blaine A. Lamperski  
Secretary: Eric J. Weinheimer
Treasurer: Edward A. Preston 
Immediate Past Chair: Eric L.

Bradley
Senior CLE Coordinator: Kevin Brown
Junior CLE Coordinator: Peter H.

Schnore 

School and Municipal Law

Chair: Katherine A. Janocsko 
Vice Chair: Annemarie Harr-Eagle
Secretary: Alexis M. Wheeler
Treasurer: Jake Leyland

Sole and Small Firm Practitioners

Chair: Lars U. Lange 
Vice Chair: Tara Hutchinson
Secretary/Treasurer: Rachel McElroy
Immediate Past Chair: Matthew S.

Feinman

Taxation

Chair: Christine M. Green
Vice Chair: Antoinette L. Luchini  
Treasurer: Kari E. Tallarico  
Immediate Past Chair: Reid P.

Meyer 

Workers’ Compensation

Chair: Michael V. Quatrini 
Chair-Elect: Heather J. Zambelli 
Secretary: Justin D. Beck
Treasurer: Phillip E. Kondrot 
Immediate Past Chair: Gretchen E.

Gardner n

UPCOMING ACBA CLEs
Register today at ACBA.org.

A Primer on the False Claims Act
Tuesday, July 27  |  Noon

1 Substantive credit

Conquer Law School Debt and 
Get on with Your Life

Wednesday, August 11  |  Noon
1 Substantive credit

HYBRID CLE
Police Misconduct:
Qualified Immunity

Thursday, August 19  |  Noon
1 Substantive, 1 Ethics credits

*Attend in-person or via webinar

Working Remotely: Meeting Ethical
Obligations and Security Challenges

Tuesday, August 24  |  Noon
1 Ethics credit

Executive Compensation Benefits:
Blueprint for Retaining Valuable

Employees
Wednesday, August 25  |  Noon

1 Substantive credit

HYBRID CLE
An Introduction to Trusts

Thursday, August 26  |  9 a.m.
2 Substantive credits

*Attend in-person or via webinar

Why Attorneys Strike Out: 
Professionalism in Baseball and 

the Legal Profession
Tuesday, August 31  |  9 a.m.

3 Ethics credits


