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ACBA launches
CLE Live Video
Replay Service

By Brian Knavish

Lawyers generally have demanding
schedules and busy personal lives that
can make it difficult to attend CLE
courses. Billable-hour requirements,
client meetings, trial schedules and
other commitments can make it
impossible to fit in even those high-
priority CLEs of great interest.
As a way to make it more convenient

for attorneys to get live CLE credits
even with these time demands, the
Allegheny County Bar Association has
launched its new CLE Live Video
Replay service.
With this service, attorneys can

earn live CLE credits around their
schedules, rather than being at the
mercy of course times and locations.
And because the Supreme Court of
Pennsylvania Continuing Legal Education
Board classifies these replays as live
CLEs, attorneys aren’t limited in how
many of these can be applied to their
annual 12-credit requirement. That
isn’t the case for online distance
learning CLEs, which the Pennsylvania
Rules for Continuing Legal Education
limits to no more than six a year.
“We designed this new service to

make it as convenient as possible for
members,” said Michele Greenway,
ACBA’s director of membership and
CLE. “Attorneys can literally schedule
CLE viewing sessions on exactly the
dates and times that work for them.”
The convenience of this service is

especially beneficial to attorneys who
don’t work in downtown. Take ACBA
member Larry Nydes, an attorney

Focus on Labor and Employment L aw

How to plan for implementation
of new overtime-pay threshold
By Tracy Carbasho

The federal government’s plan to
extend overtime pay to more than 4
million salaried workers just in time
for Christmas is being met with
skepticism from some attorneys,
lawmakers, business organizations,
employers and even employees.
As of right now, workers who earn a

gross annual salary of less than
$23,660 are eligible for overtime pay
for any work beyond the standard 40
hours per week under the guidelines
of the Fair Labor Standards Act. Come
Dec. 1, that threshold will more than
double, meaning employees earning
an annual salary of less than $47,476
will receive overtime pay equal to one
and a half times their regular rate of
pay. The change is the result of a rule
issued by the U.S. Department of
Labor in May to update the Fair Labor
Standards Act’s overtime regulations.   
Maria Greco Danaher, a shareholder

at Ogletree, Deakins, Nash, Smoak &
Stewart, said the dramatic increase is
causing angst among both employers
and employees. She believes the
threshold increase is likely to have the
biggest impact on small and medium-
size businesses. She also notes that
any business with a large workforce of
currently-exempt employees – who
are now making more than $23,660,
but less than $47,476 – will have tough
decisions to make. 
“These companies will have to

either begin paying overtime where

none has been paid in the past or raise
salaries of their exempt employees,
sometimes to a number nearly double
the current amount, to exceed the new
threshold and avoid paying overtime,”
she explained. “From an employee
standpoint, the concern is that in
attempting to avoid higher salaries or
additional overtime payments,
employers could split full-time jobs
into two part-time positions, thereby
avoiding the necessity for overtime
pay to one individual and creating
jobs that may not require the payment
of benefits, such as medical coverage.”
Danaher reminds employers and

employees that the change does not
warrant panic, just proper understanding
and subsequent planning. She said the
basic concept of hourly employees
receiving overtime pay for working
more than 40 hours in a week will
remain the same. Certain individuals –
including physicians, attorneys, teachers,
police and first responders – will remain
exempt from the FLSA guidelines.  
In addition to raising the standard

pay level for salaried workers, the rule
updates the total annual compensation
level above which most white-collar
highly compensated employees will be
ineligible for overtime. The Department
of Labor is raising the level from the
current $100,000 to $134,004 per year.

What employers can do

This marks the first time since 2004
that the Department of Labor has

changed the salary threshold. However,
it now intends to automatically update
the threshold every three years,
beginning in January 2020. Information
provided by the department states that
each update will “raise the standard
threshold to the 40th percentile of full-
time salaried workers in the lowest-
wage census region, estimated to be
$51,168 in 2020.”
The department has provided 160

pages of material for employers to
read in its final rule and offers its own
set of options about how they can
address the change. Its suggestions
are similar to those offered by local
attorneys who represent both employers
and employees in employment cases.
There seems to be a consensus

that employers could opt for any of
these choices:
• Pay overtime when necessary.

There is no requirement to convert
employees from salaried to hourly in
order to calculate overtime pay, which
will remain at time and a half.
• Raise workers’ salaries to a point

at or above the new threshold to maintain
the exempt status, if those employees
meet the duties test. The test determines
if an employee performs duties that
are truly those of an executive,
administrative, professional, computer
or outside sales employee.
• Evaluate and realign the hours

and staff workload by ensuring the
workload distribution, time and

PHOTO BY JOCELIN HERSTEK

The Hon. David Spurgeon takes his oath of office at the City-County Building on Aug. 1. A former deputy
district attorney, Spurgeon is now a judge in Allegheny County Court of Common Pleas Family Division.

Continued on page 4

Continued on page 10
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Gender Bias Duty Officers
If you (attorneys or law students) have

observed or experienced any form of gender

bias in your role as an attorney or law

student intern, you may contact any one of

the following members of the Gender Bias

Subcommittee of the Women in the Law

Division on a daily basis. The duty officers

will keep your report confidential and will

discuss with you actions available through

the subcommittee.

Kimberly Brown......................412-394-7995
Rhoda Neft ..............................412-406-5434
Jill M. Weimer ........................412-201-7632

Ethics Hotline
The ACBA Professional Ethics Committee

“Ethics Hotline” makes available Committee

Members to answer ethical questions by

telephone on a daily basis.

August
Bob Bernstein..........................412-456-8101
Christine Long ........................412-471-8822
William J. McKim ..................412-736-2672

September
John F. Becker ........................412-921-1605
James G. Gordon ....................412-232-0333
Cathy Martin ..........................412-586-6118

Michael D. McDowell, Esq.
Arbitrator and Mediator

labor • employment • securities
commercial • energy

www.ArbitrationsAndMediations.com

• Over Thirty Years of Experience 
in Alternative Dispute Resolution 
and Complex Litigation

• Member, National Academy of Arbitrators

PO Box 15054  •  Pittsburgh, Pennsylvania 15237

MMcDowell@ArbitrationsAndMediations.com

412-260-5151
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August C. Damian

The Pittsburgh
legal community lost
one of its longstanding
members when August
“Augie” C. Damian
peacefully died on July
6, 2016, after a long
fight with pancreatic
cancer. He was 82.

Augie had a long and illustrious
legal career. Having been a member
from 1960 until his retirement this
year, he was one of the longest-serving
members of the Allegheny County
Bar Association.
After losing his father at age 10,

Augie worked his way through college
and law school at Duquesne University.
Augie graduated from Duquesne
University undergraduate school in
1955 and Duquesne University Law
School in 1960, which took five years
to complete during that time frame,
offering only a part time, night program.
He worked full time as an insurance
adjustor during the time he was
attending law school. Augie continued
to maintain a very close and supportive
relationship with Duquesne University
for the rest of his life.
One of Augie’s first appointments

was to become the solicitor of the
Borough of Sharpsburg. He held this
position consecutively for 48 years up
until 2008. To have served such a long
tenure through countless local elections
is a lasting tribute to Augie’s ability to
relate to people on a personal level
and to earn the respect and support of

a majority of members of an elected
borough council.
Augie also served as municipal

solicitor for the Municipality of Penn
Hills from 1971 through 2004, with a
two-year absence in the early 1980s
during a change in the majority of
municipal council. Additionally, he
served as the solicitor of the Borough
of Verona from the early 1980s
through the late ’90s.
Augie also served many years as an

assistant county solicitor under the
appointment of the late Allegheny
County Commissioner Thomas Foerster.
Augie developed a learned expertise

in municipal law, earning a well-
deserved reputation as one of the pre-
eminent municipal-law jurists in the
area. He became certified as bond
counsel in the early 1980s, joining an
exclusive group of attorneys in
Allegheny County with such designation.
Augie went on to certify many bond
issuances and reissuances over the years. 
Along with municipal law, Augie’s

main practice was in the area of
personal-injury law during the 1960s,
’70s and into the ’80s. Augie had a
robust personal injury practice, and it
was common for him to sign up 25 to
30 personal-injury cases per month,
month in and month out, for many
years. In those days before legal
advertisement, attorneys relied on
word-of-mouth referrals from other
clients, which, again, is a testament to
Augie’s likeability and competency.
Augie started with his own practice

in the early 1960s and encouraged his
late brother, Carmen R. Damian, to

attend Duquesne Law School and join
him in 1965 in what became the new
law firm of Damian & Damian, P.C. In
1971, Wayne V. Deluca joined the
practice, and the firm was known as
Damian & DeLuca up until Wayne’s
1997 departure from the firm.
After many years of working out of

the Grant Building, in 1982 Augie
purchased the Mutual Building on
upper Fifth Avenue across from Chatham
Center. The law firm of Damian &
Damian, P.C. continues as Augie’s
son – August “Gus” M. Damian, who
joined the firm in 1985 – maintains his
law practice as a sole practitioner.
Augie’s legacy will be that he was a

well-respected, admired and extremely
hard-working attorney who always
acted in a truly professional manner.
Augie also was compassionate and
respectful of all the clients he served,
and he was a true asset to his peers.
Whether practicing law or running
restaurants and developing real estate
as secondary business ventures, he will
be greatly missed by his colleagues,
family and friends. 
Due to his close relationship with

The Duquesne University Law School,
Augie started an endowment fund for
aspiring law students and was a major
benefactor of the Tribone Center for
Legal Education, specifically the
construction of the Moot Trial Court-
room. In honor of Augie’s legacy, his
family suggests donations be made
to the Damian Family Endowed
Scholarship c/o Duquesne University,
406 Administration Building, 600
Forbes Ave., Pittsburgh, PA 15282. n
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Gismondi& associates

Quality…Experience…Results… 
It’s what your clients deserve. 

Auto Accidents Personal Injury

new invention or to pursue their
dream business venture. 
Volunteer your time and expertise.

There are numerous opportunities to
do so. Our Pro Bono Center can offer
you options in more than 30 different
areas as diverse as family law,
bankruptcy, immigration, prisoner’s
rights, education, the arts, housing,
veterans and the elderly. Or, become a
member of a nonprofit board and use

your legal knowledge to assist the
organization. Or, offer to join a
committee in your community, coach
a Little League team or teach a class
at the neighborhood recreation center. 
Spend a couple of hours in the

spring answering phones for the “KD
& You and the Law” call-in program.
The vast majority of the callers do not
have complex legal problems; rather,
they want someone to listen to their
problem and point them in the right
direction. They just want to know that
someone else cares and will take
them seriously. 
Offer to speak at a local school.

Through the ACBA “Stepping Out”
program, you can volunteer to speak
about our profession to high school
students. Alternatively, nearly any
local elementary school will welcome
the opportunity to have you come and
speak about being a lawyer. If you
have children in grade school, especially
in the lower grades, they would love to
have you make a presentation to their
classroom or school because it is still
“cool” to have Mom or Dad visit their
school. Quite frankly, even many high
school students are thrilled to have
Mom or Dad meet their classmates
and offer practical advice on legal
matters that they will encounter. The
bar association is also very involved in
anti-bullying through the years and
can provide you with “This is a Joke –
Making Fun of Others is Not!” books
to take with you on your visit. 

If you are not interested in children’s
programs, how about our Very Important
Papers program for seniors? I suggest to
you that assisting one of our community’s
older citizens will, undoubtedly, bring
a smile to your face. They are universally
kind, gracious and appreciative that an
attorney took an hour or two to make
sure that their affairs are in order.
Did you know that the ACBF

sponsors legal clinics throughout the
county? These clinics offer assistance
to our neighbors who cannot afford a
lawyer but have a legal issue that they
cannot solve on their own. It is not
uncommon that a person who visits
one of the clinics simply does not
know where to start or what to ask.
Some issues are as simple as finding
the appropriate government agency or
making a few phone calls to get the
answer to a question. Others involve
taking a case, having the filing fees
waived and litigating the matter to its
conclusion. Either way, you are helping
someone’s mother or father, sister or
brother, grandmother or grandfather,
and it feels really good to go home that
night and tell your significant other
about your good day. 
Bottom line: It is essential that each

of us give back to our profession by
promoting both the profession and
ourselves every day. I guarantee you
that if you do so, your satisfaction with
having chosen to be a lawyer will be
greatly enhanced. 

Again, if I were in charge of the world...n

P R E S I D E N T ’ S M E S S A G E

Show others our profession isn’t a punchline
By Melaine Shannon Rothey

Why does our profession get a bad
rap? Why does everyone have a
favorite lawyer joke but not a favorite
doctor joke or accountant joke? How
can we, as members of the ACBA,
further the portion of our mission
statement that commits us to advancing
the public image of the profession? 
I know what you’re thinking, and I

understand: I’m too busy to worry
about what the public thinks of our
profession. I have an appellate court
brief due next week. I have to prepare
for trial. My kids are sick. My mother
needs me to take her to the doctor. My
car is in the shop.
We’ve all been in similar situations,

and we are all busy. The problem is
that if we, the members of the ACBA,
do not consciously and continuously
promote the positives about our
profession, no one will do it for us. It
is our responsibility.
No – it is our obligation. And as you

can imagine, I have a few suggestions:
Be proud of our profession. We all

have days when we want to quit
practicing law and take a job as a
cashier at a grocery store or a ticket-
taker at the movie theater. Fortunately,
for most of us, those days are
infrequent, and we truly enjoy helping
our fellow citizens wend their way
through the court system or through a
real estate transaction or to patent a

Melaine Shannon Rothey
ACBA President
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with Lawrence D. Brudy and Associates
in Wexford. He enjoys the robust CLE
programing offered by the ACBA but
rarely can make it downtown for one
of the programs.
“Sometimes there’s a really good

seminar, but you have a conflict, are
on vacation or just can’t make it into
Pittsburgh,” Nydes said. “If you work
downtown, you can go to an ACBA
CLE on your lunch hour. But if you
don’t work in downtown, sometimes
it’s difficult to get there for a CLE.
“On the other hand, if you know

that in two weeks there’s a certain day
you’re going to be in downtown any-
way for court or a meeting, you can
schedule a time to stop in and watch a
CLE that you missed. This really is
going to be convenient.”
The process is simple. First,

review the list of available CLEs at
www.acba.org/CLEVideoReplay and
pick a course or courses of interest.
Then, call the ACBA CLE Department
at 412-402-6614 or email Howard
Booth at hbooth@acba.org to schedule
a time to visit the Koppers Building to
watch the selections in the ACBA’s
Technology Center. 
Sessions can be scheduled from

8 a.m. to 4 p.m. on nearly any day that
the ACBA is open. Most requests can
be accommodated with as little as 48
hours’ notice.
The cost is $35 per credit for ACBA

members and $45 per credit for non-
members. Discounts are available for
groups and for those who watch multiple
programs in one session.
The selection of offerings is continually

growing. With 12 courses currently
available, selections include ethics

offerings on topics such as real estate
fraud and addiction and substantive
programs that, to name just a few,
cover drone laws, deposition skills
and tracing marital funds for family
law purposes.
Throughout the year, the ACBA

presents approximately 50 courses,
and many of these presentations are
videotaped. Going forward, each of
these recorded sessions will be added
to the list of offerings and remain
available for scheduled viewing for
12 months. 
Previously, these recordings were

used primarily for online CLE courses.
This new service makes these recordings
all the more valuable. 
“One of the most important distinctions

that we want members to understand
about this service is that these are not
viewed online,” said Greenway. “Coming
in and watching a live video replay here
at the ACBA offices is not distance learning.
In other words, these count toward your
live CLE credit requirement.”
While many recorded CLEs will

still continue to be offered online, the
limitations on the number of credits
attorneys can earn watching online
CLEs made finding another way to share
these courses with members important.
Howard Booth, the ACBA’s CLE

coordinator, had the idea to begin
offering live video replays.
“In recent months, I received a

number of calls from members asking
if they could come in and watch a CLE
that they missed seeing in-person,”
he said. “We were always able to
accommodate these requests, so I
thought, ‘Why not make live video
replays a standard offering to our
members?’ And here we go. Now this
service is available.” n

Discrimination
Where

Meets The Law
Johnston Lykos provides clients with 
advice, counseling and representation 
in all aspects of employment law, including 
illegal workplace discrimination.

412.325.7700 • www.johnstonlykos.law

Colleen Ramage JohnstonNikki Velisaris Lykos

From Conflict
to Resolution.

Employment 
Commercial/Business
Professional Liability
Energy

412.916.4874 
carolekatz.com

Carole

Alternative Dispute Resolution

Mediation
Arbitration
Case Evaluation

Carole Katz helps businesses and 
people resolve conflicts in less time, 
at a lower cost, and through processes 
that give parties and their lawyers 
more control over the outcome.

• Approved Panels & Rosters:   
    – US District Court for the 
       Western District of PA 
    • Mediator, Early Neutral 
           Evaluator, Arbitrator 
    • Bankruptcy Court Mediator
     • eDiscovery Special Master, 
           eMediator
    – AAA Mediator and Arbitrator 
    – FINRA Mediator and Arbitrator 

•  Seasoned Former Executive of 
 Fortune 500 Company 

• Over 25 Years as Trial Lawyer  
 and Legal Counselor  

•  Academy of Trial Lawyers,  
 Allegheny County

CLE LIVE VIDEO REPLAY SERVICE
continued from front cover

One of the most important distinctions that we want“

”

members to understand about this service is that these
are not viewed online. Coming in and watching a live
video replay here at the ACBA offices is not distance
learning. In other words, these count toward your live
CLE credit requirement.       

– Michele Greenway, ACBA director of membership and CLE

PHOTO BY MARTY BARRON

Miss an ACBA CLE that you really wanted to catch? Attorneys can now
schedule a time that’s convenient to them to come to the Koppers Building
and watch a video replay.
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Labor and employment law impacts nearly everyone
By Charles A. Lamberton

When is an employer liable for
sexual harassment in the workplace?
Is an employee entitled to medical
leave from work? How does an
employer respond to a request for
reasonable accommodation by a
person with a disability? 
These are just a few of the questions

that arise in labor and employment
cases every day. Their answers affect
thousands of employers and millions
of employees all across the country. 
On behalf of the entire Labor and

Employment Law Section of the
Allegheny County Bar Association, I
am pleased to welcome you to our
field of practice. 
In 2015, employees filed nearly 90,000

charges of discrimination with the United
States Equal Employment Opportunity
Commission under federal laws that
protect against discrimination. Title
VII of the Civil Rights Act of 1964
makes it illegal to discriminate against
someone on the basis of race, color,
religion, national origin or sex. Title VII
also makes it illegal to discriminate
against women because of pregnancy,
childbirth or medical conditions related
to pregnancy or childbirth. 
The Age Discrimination in Employment

Act makes it illegal to discriminate
against someone 40 or older because
of age. The Americans with Disabilities
Act and the Rehabilitation Act of 1973
make it illegal to discriminate against
a person with a disability.

Most of the federal laws that
protect employees against discrimi-
nation also contain provisions that
make it unlawful for an employer to
retaliate against someone who
engages in certain kinds of protected
activity. Protected activities include
filing a charge of discrimination,
threatening to file a charge, complain-
ing about, opposing or protesting
against perceived discrimination, or
participating in investigations or
proceedings to enforce the anti-
discrimination laws. 
Many employment cases involve

disputes about an employer’s motive

for taking an adverse employment
action. An employee, for example,
might allege that she was terminated
on  the basis of gender. The employer
denies the allegation and claims that
the employee was terminated because
of poor performance. The case now
turns on the credibility of the employer’s
story. Is the story true or is it merely a
pretext for gender discrimination?   
The ACBA Labor and Employment

Law Section is made up of more than
330 members who practice in these
areas. Section council meets regularly
at noon on the first Tuesday of every
month at the ACBA headquarters,

and these meetings are open to all
section members.
In addition, the section sponsors

regular lunch-and-learns on recurring
and cutting edge issues in labor and
employment law. We encourage all
section members to attend, and we
welcome those attorneys who are not
currently section members but have an
interest in this area of the law to join.
We look forward to seeing you soon. n

Charles A . Lamberton is a sole
practitioner with Lamberton Law Firm,
LLC and chair of the ACBA Labor and
Employment Law Section.

Charles A. Lamberton
Labor and Employment Law

Section Chair

Louis B. Kushner

Alan C. Blanco Noah R. JordanErnest B. Orsatti

LABOR & EMPLOYMENT ATTORNEYS

EMPLOYMENT LITIGATION ATTORNEYS

Pittsburgh, Pennsylvania

(412) 338-1100   

www.rothmangordon.com

James W. Carroll, Jr. Lori R. Miller Stephen H. Jordan

Labor and Employment Law Section Chair Message
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Trends and obligations in family
leave, related accommodations
By Lisa M. Schonbeck

Since 2015, several well-
known companies have made
headlines for providing generous
paid family-leave benefits to
new parents, likely due to the
increase in workers’ desire for
a better work-life balance and
companies’ need to attract and
retain talent. Despite this trend,
pregnancy-related discrimination
charges filed with the U.S.
Equal Employment Opportunity
Commission have persisted,
and other companies have
received backlash for their
perceived failure to accommo-
date nursing mothers. 
Companies like Netflix and

Microsoft have chosen to
provide employees with paid
family leave – up to 16 and 20
weeks, respectively – which
exceeds their obligations
under federal law. Specifically,
the Family and Medical Leave
Act requires employers with
50 or more employees in 20 or
more workweeks in the current
or preceding year, and federal,
state, and local governments,
to provide eligible employees
with up to 12 weeks of unpaid
leave for, among other reasons,
childbirth and to care for a

newborn. Although new
fathers are less likely to take
leave after the birth of a child,
both parents are entitled to
such leave under the FMLA.
An estimated 40 percent of
U.S. workers are ineligible for
FMLA leave, but they might be
covered under state laws –
seven states and the District of
Columbia have expanded
employer obligations to provide
leave beyond the FMLA
requirements. Pennsylvania is
not one of those states.
While many companies

exceed their obligations with
respect to family leave, recent
EEOC guidance and other
legal developments illustrate
that family leave is only one
component of relevant work-
place policies. In 2015, the
EEOC received 3,543 charges
alleging pregnancy discrimi-
nation, up from 3,400 in 2014.
Employers therefore must
consider not only leave for
childbirth and caring for a
newborn but also workplace
accommodations for pregnant
women and nursing mothers.
The EEOC’s Strategic

Enforcement Plan for fiscal
years 2013-16 includes – as
an enforcement priority –

accommodations for pregnancy-
related limitations under the
Americans with Disabilities
Act Amendments Act and Title
VII, as amended by the
Pregnancy Discrimination
Act. Released in 2014, the
EEOC’s Enforcement Guidance
on Pregnancy Discrimination
and Related Issues reiterates
that pregnant women must be
permitted to work on the same
conditions as other employees.
It also declared that the
Pregnancy Discrimination Act
requires employers to offer

temporary light-duty assign-
ments to pregnant employees
with work restrictions if the
employer provides the same
accommodation to nonpreg-
nant employees who have
similar work restrictions. The
2014 guidance also stated that
lactation is a covered pregnancy-
related medical condition and
warned employers that treating
men and women differently
with respect to nonmedical
leave violates Title VII.
The EEOC updated the 2014

guidance on June 24, 2015, in
response to Young v. United
Parcel Services, Inc., 135 S. Ct.
1338 (2015). In Young, the
Supreme Court established a
new framework for analyzing
pregnant employees’ discrimi-

nation claims under Title VII
and the Pregnancy Discrimi-
nation Act based on their
employer’s failure to accom-
modate their pregnancy-
related restrictions. After
Young, PDA plaintiffs may
survive summary judgment by
showing that their employer
accommodates a large 
percentage of nonpregnant
workers while failing to
accommodate a large 
percentage of pregnant 
workers, unless the employer
has a “sufficiently strong” 
justification for maintaining
the policy. Following Young,
employers should ensure that
their accommodation policies
treat pregnant employees 
consistently with nonpregnant
workers similar in their
inability to work, and employers
also should train managers on
the interactive discussion
required after an employee
requests an accommodation.
The 2015 guidance modifies

the EEOC’s position on
disparate treatment and light
duty to comport with the
holding in Young, but the
majority of the guidance

Continued on page 11

Lisa M. Schonbeck
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Concept of ‘joint employer’ undergoes a seismic shift
By Jenn Betts

Happy Hospital Co. outsources its
housekeeping services to Super Staffing
Co., which staffs Happy Hospital with
roughly 200 housekeepers at its hospital
locations. Super Staffing hires, trains
and supervises the housekeepers and
pays their wages. Is Happy Hospital a
joint employer of these employees
with Super Staffing? The answer is no
longer so clear.
But first, what is a joint employer?

The joint-employer doctrine cuts
across various areas of labor and
employment law, with each separate
area – e.g., the Americans with
Disabilities Act or the Fair Labor
Standards Act – having a slightly
different test. Broadly, when two
entities are said to be a joint employer,
it means that they share or codetermine
sufficient aspects of an employment
relationship such that they are
considered to jointly employ an
employee or group of employees. 
A joint-employer relationship is

relevant in numerous scenarios –
parent companies and subsidiaries,
franchisors and franchisees, leasing
employers and leasing or temporary
services providers, as well as contractors
and subcontractors. Essentially, any
company that contracts with another
to perform work necessary to its
operations carries some risk of a joint-
employer finding. Such a finding can
have wide-ranging impact for the
relevant organizations. It can mean,
for example, that both employers have
liability for allegedly discriminatory
conduct, that both employers have
collective-bargaining obligations or

that any hours spent by an employee
working for the nominally distinct
entities must be bundled together for
wage-and-hour purposes.
The joint-employer tide is shifting

towards a focus on potential – not
actual – control. Over the last year, the
concept of a “joint employer” has
undergone, and continues to undergo,
a seismic shift. Traditionally, a joint-
employer finding was uncommon
unless there was direct evidence that
both entities exercised significant
control over the daily employment
activities of a relevant employee. The
nature of the tests applied varied from
law to law and were called by different
names, but most courts and agencies
looked at the realities of the day-to-
day experiences of the relevant
employees and focused on things such

as involvement by the alleged employer
in supervision, control of records, and
hiring and firing.
The focus now is moving towards

reserved control, even if entirely indirect.
One blockbuster decision that illustrates
this shift is Browning-Ferris Industries
of California, 362 NLRB No. 186
(2015). In BFI, the National Labor
Relations Board overturned 40 years
of precedent and held that a company
was a joint employer of its contractor’s
employees because it reserved the
right to exercise control over those
employees. The NLRB held that it
did not matter whether BFI in fact
exercised the potential control or even
if the potential control was only indirect

Contractors and subcontractors, parent companies and subsidiaries,
franchisors and franchisees, leasing employers and leasing or temporary
services providers – all are scenarios that carry risk of joint-employer finding.

Continued on page 11

Jenn Betts

or exercised through an intermediary.
This type of potential control is
commonly reserved in contracts
between two entities for services. 
Shortly after the NLRB broadened

its standards for joint employment,
the Occupational Safety and Health
Administration revisited its own
standards for when an entity might be
held jointly liable under federal work-
place safety laws. A draft policy,
reported to be circulating within
OSHA in fall 2015, sought to greatly
expand the conditions in which joint
liability for OSHA violations are
found. The draft policy, which was



A new era of Title IX: What labor and
employment attorneys need to know
By Mariah L. Passarelli

Most recently due to the Stanford
University sexual assault case, Title
IX has become front and center in the
news. For attorneys who advise
education clients – at either the K-12
or collegiate levels – understanding
this complicated, multi-faceted law is
an absolute must.
Title IX was passed in 1972 as a

portion of the U.S. Education
Amendments Act. For a law with such
a tremendous, sweeping impact, the
gist of the statute itself is alarmingly
simple (and makes no mention of
sexual violence on campus):
No person in the United States

shall, on the basis of sex, be excluded
from participation in, be denied the
benefits of, or be subject to discrimi-
nation under any education program
or activity receiving federal financial
assistance. 20 U.S.C. § 1681(a).
Traditionally, education clients and

their counsel associated Title IX with
sports equity issues – i.e., is the school
offering adequate athletic opportunities
for its female student athletes?
Indeed, for essentially the first 20
years, litigation involving Title IX
focused on sports equity issues. 
However, in 1992, the U.S. Supreme

Court ruled that students who are
sexually harassed at school may be
awarded monetary damages under
Title IX. Franklin v. Gwinnett County

Public Schools, 503 U.S. 60 (1992). In
accordance with this decision, the
Office of Civil Rights Enforcement
(“OCR”) of the federal Department of
Education issued its first set of
instructive guidelines in March 1997. 
Then, in 1999, the Supreme Court

ruled that this anti-harassment
component of Title IX also specifically
covered student-on-student harassment.
Davis v. Monroe County Board of
Education, 526 U.S. 629 (1999). The
Franklin and Davis decisions cracked
open the proverbial door on a new use
for Title IX in higher education law –

on campus sexual violence. OCR,
correspondingly, amended its
guidelines in January 2001.
However, the largest and most

significant development in this area of
the law did not occur until April 4,
2011, when OCR issued what has
become known as the “Dear Colleague
Letter.” Nineteen pages in length and
differing from prior OCR guidance,
the letter provided schools with a
detailed description of their obligations
for taking steps to prevent sexual
violence on campus, investigating
complaints of sexual violence, hearing
sexual violence cases, sanctioning
students and maintaining records.
The touchstone of the Dear Colleague
Letter is that schools must provide
adequate due process in addressing
sexual violence matters, to ensure that

all students – regardless of gender, victim
and alleged assailant alike – have
equal access to education opportunities.
If a student believes his or her Title

IX rights have been violated, the
student has two courses of action: the
student can file a complaint with OCR
and/or the student can file a complaint
in federal court. Unlike the familiar
administrative exhaustion requirements
associated with Title VII, there is not
an administrative prerequisite in Title
IX cases. As such, a student might
elect to proceed directly to litigation,
may file litigation in the midst of a
pending OCR matter or, conversely,
may file an OCR complaint in the
midst of pending litigation. 
In the years after OCR’s issuance of

the Dear Colleague Letter, the rate of
student complaints sky rocketed. In
May 2015, US News and World Report
indicated that the number of sexual
violence complaints made to OCR had
gone up 1,000 percent in just five
years. Indeed, the rate of these filings
appears to have significantly out-paced
the hiring practices at OCR, where
investigations can take several years
to reach a conclusion. According to
the Chronicle of Higher Education, as
of Aug. 3, 2016, OCR had conducted
310 investigations into claims that
schools had mishandled sexual
violence matters in the time since
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Continued on page 12

As such, a student might“

”

elect to proceed directly to
litigation, may file litigation
in the midst of a pending
OCR matter or, conversely,
may file an OCR complaint
in the midst of pending
litigation. 
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Trade secret protection – the old and the new approaches 
By Patty Diulus-Myers

Most companies possess
valuable business assets –
including trade secrets – in
which they have significant
protectable interests. Employees,
too, are quite valuable and can
be the lifeblood of the business
in which they work. They are
knowledgeable of the products,
processes and formulae, as well
as the company’s customers,
pricing techniques, and a host
of other information. They
have intimate knowledge of
both the good and bad aspects
of the company and what sets
it apart from its competitors.
Unfortunately, employees

who cultivate close relationships
with clients often leave to join
the competition, and they take
with them those relationships.
Besides the internal steps that
companies take to reduce
access to trade secrets, they
need to resort to something
more to minimize the damage
done to a business by departing
employees who become the
competition. This includes the
traditional use of post-
employment restrictive
covenants, as well as important
new remedies. Until very
recently, the law applicable to
restrictive covenants and
protection of confidential
business information and
trade secrets – particularly in
Pennsylvania – had not
changed much over many

years, but the new Defend
Trade Secrets Act of 2016
introduces some major changes.
Before discussing non-

compete agreements and the
DTSA, we will look at situations
that don’t require written
restrictive covenants to protect
proprietary information.

Existing employees

Of course, an employee
owes a duty of loyalty to the
employer and must act in good
faith in the furtherance of the
interests of the employer.
There is no need in Pennsylvania
for a contract in this regard,
because the duty is imposed by
law. So, for example, an existing
employee cannot engage in
competition with the employer
or divert company opportunities
to himself or a competitor,
solicit customers for herself,
misuse trade secrets or solicit
employees to join a competitor.
Employees so bold as to
breach the duty of loyalty to
their employer in this regard
risk the loss of their jobs, at
best, as well as face liability
to the employer who sues for
damages to recover any ill-
gotten gains from the
unlawful conduct.

Trade secrets protection

There also is no need for a
contract prohibiting the
unauthorized use or disclosure

of trade secrets or confidential
information. A former employee
who acquired such information
while in the position of trust
and confidence with the former
employer has a continuing
fiduciary duty not to use or
disclose such information to
the detriment of the former
employer.
Pennsylvania has adopted

the Uniform Trade Secrets
Act, which now governs this
area of law. Trade secrets are
defined in the act, but include

any information or compilation
of information which is not
generally known or readily
ascertainable by others and
which has been the “subject of
efforts that are reasonable
under the circumstances.”
Such information can include
customer lists and compilations,
manufacturing processes and
methods, special pricing,
margins and cost information,
marketing plans and studies.
As a precaution, and as evidence
of an employer’s efforts to

protect its own proprietary
business information, confi-
dentiality agreements are com-
monly required of employees,
and no additional consideration
is required in Pennsylvania for
such agreements.
In some limited circum-

stances, courts have enjoined
employees from working for a
competitor in the absence of a
non-compete or other post-
employment restriction, based
on the theory of “inevitable
disclosure.” Such cases
involve facts in which the
competitor deals with very
similar products or services,
and the departing employee is
taking on a nearly identical
position with the competitor
such that it would be impossible
to perform it without utilizing
and/or disclosing the former
employer’s trade secrets,
which also are very valuable to
the new employer. (Air Products
and Chemicals, Inc.)

Non-compete agreements

Though often disfavored by
courts, the popular and
effective method of protecting
trade secrets is the use of non-
compete agreements limiting
the ability of employees from
working with competitors. The
law regarding restrictive
covenants is a creature of state
law, so the enforceability of

Continued on page 15

The Defend Trade Secrets Act of 2016 brought with it
many changes regarding the laws surrounding trade secret
protection. The Act, which came into law in May, was
enacted to provide employers with a federal civil remedy
for misappropriation of trade secrets.
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staffing levels are managed appropriately
for their white-collar workers who
earn below the salary threshold.
For instance, employers may hire
additional workers.
John R. Linkosky of Linkosky &

Associates has an interesting perspective
on the new regulations. Prior to
practicing law, he enforced the FLSA
regulations for 30 years when he
worked as the assistant district director
of the Department of Labor in Pittsburgh.
He believes there has been ample
time for employers to familiarize
themselves with the new rule and
there is still time for them to make
changes before Dec. 1. The department
started talking about the change back
in 2014.
“The solution will depend on each

employer’s interests and needs.
Employers should look at the duties of
the employees and the hours and then
determine if it’s cheaper to raise
salaries or pay the overtime,”
Linkosky said. “Exemptions must be
looked at from every angle, not just
the salary. Make sure all exemptions
are valid from a duties test and if they
don’t meet the test, the employer will have
to pay overtime or change the duties.”
Linkosky doubts the impact of the

rule will be as drastic as some people say. 
“The idea that employers will cut

the number of employees because of
an increase like this is exaggerated
because good management knows you
must have as many employees as you
need to accomplish your objectives,”
he said.
Colleen Ramage Johnston, founding

member of the Johnston Lykos firm
that represents employees, has a
different view. She says many
employers will not have sufficient
time to plan for the change and,
therefore, will rush to demote
employees or eliminate positions.
“The unfortunate result is that

employees may end up earning less
money. We are starting to see that hap-
pen. I do not expect the litigation
floodgates to open over the change,”
Johnston said. “Instead, I expect there
to be an increase in calls from employ-
ees affected by the change due to a
reduction in their scheduled hours or
their positions being eliminated.
Those actions could open employers
to liability if there is discriminatory
treatment given to some employees.”
Johnston expects smaller businesses

to be hit the hardest. She suggests
they carefully review their budgets
and profit margins to continue to fully
employ their workforces.

What employees need to know

Despite concerns expressed by both
sides of the employment equation,
Johnston said there could be a positive
side for employees. 
“Many workers who have been

taken advantage of by being forced
to work a longer work week will
now benefit by being paid fairly for
their efforts,” Johnston said. “And
then, there will probably be the 
situations where employees receive
not only a salary increase to exclude
them from receiving overtime 
pay, but also an increase in their
work schedules.”
To be sure, employers will be faced

with tough choices regarding pay
increases and logistic challenges in
switching their pay practices, according
to Mariah Passarelli, counsel at
Buchanan Ingersoll & Rooney. 
“Employees may see their paid

time off impacted if, for instance, an
individual is switched to non-exempt
and must now account for hours out of
the office,” Passarelli said. “Employees
may also see their overall hours
reduced as employers hire new
employees and/or redistribute work to
reduce overtime.”
Jenn Betts, an associate at Ogletree,

Deakins, Nash, Smoak & Stewart,
works with some employers who
intend to increase the salary of
employees. However, this is generally
only in situations where the employees
are already making close to $47,476.
“In some cases, employers are

intending to eliminate employees and
otherwise restructure operations. In

the vast majority of cases, employers
are reclassifying employees to non-
exempt and often lowering their base
rate of pay to account for anticipated
overtime,” Betts said. “A reclassification
of an exempt employee to an hourly
employee often involves serious morale
decreases. You are taking someone from
a salaried, exempt worker to someone
who punches a clock every day.”
Alan C. Blanco, a partner with

Rothman Gordon, explained that
many employers will have to analyze
the options from a business perspective
before acting one way or another.
“Employers have to adjust to a

higher salary threshold to maintain
the exempt status of employees covered
by the executive, administrative, or
professional white collar exemptions,”
Blanco said. “This basically involves a
cost-benefit analysis: is paying the
higher salary and maintaining the
employee’s exempt status the better
option for the business, or is the business
better off treating the employee as a
non-exempt hourly employee and making
adjustments to its business practices?  
“Adjustments to business practices

can include looking at alternatives like
limiting and tracking hours, paying the
employee at overtime rates when
appropriate, if necessary adjusting
the hourly rate so the straight time
and overtime rates fit within budgetary
constraints, splitting jobs into two
positions, and any other options that
make sense and do not violate wage
and hour rules.”
Other employers may simply look

the other way regarding the new rule,
Blanco said.

“There probably will be a few
employers who take a head-in-the-
sand approach and simply ignore the
new rules, allowing Dec. 1 to come
and go without adjusting salaries. Or,
employers may react by taking
measures that employees may view
with disfavor.”
On the employee side, how employees

react will depend on what employers
do or don’t do.  Employees whose
salaries go up because of the changes
will probably be happy and will likely
not rock the boat.  
Betts said any change in

exempt/non-exempt classification of
employees must be done in a way to
ensure that the employees recognize
that their work is still just as valued as
it was prior to the change.
Although some attorneys do not

anticipate much litigation to arise
from the new Department of Labor
rule, Blanco sees it differently. 
“For example, employees may feel

they are being demoted if they are
changed to hourly, or employees may
be adversely affected if a position is
split into two positions,” he said.
“Unhappy employees will probably
call lawyers or the Department of
Labor to get advice. A likely result is
an increase in wage and hour claims.
Some of these claims will be claims
for overtime pay going forward due to
loss of a previously proper exemption
... In addition, as employees start to
ask questions, many improper
exemptions that had gone undetected
may be exposed.
“There are many misclassified

employees in the workforce. There
are many employers who wrongly
think that all you have to do to make
an office employee exempt is pay
them a salary, or because employers
apply the exemptions too aggressively,
most frequently the administrative
exemption. As lawyers or the
Department of Labor learn of these
situations, the new rules could result
in claims for back overtime pay going
back over either the two-year statute
of limitations for non-willful violations
or the three-year statute of limitations
for willful violations.”  
If an employee is non-exempt,

Betts advised he or she should record
all of the hours they work.
She also wants employers to know

that it is important to train employees
and their supervisors about timekeeping
obligations and rules in cases where
positions have been reclassified. 
“And most important, be sure that

you roll out any changes with a
thoughtful, employee relations-minded
focus,” Betts added. n

OVERTIME PAY
continued from front cover Legislature tries to lessen impact

by Tracy Carbasho

Lawmakers across the country are adding their voices to the widespread
discussion about the DOL’s philosophy, which states that “a hard day’s work
should lead to a fair day’s pay.”
Rep. Kurt Schrader, a Democrat from Oregon, was a leader in introducing

legislation that would gradually phase in the salary change. The measure,
known as the Overtime Reform and Enhancement Act, is being applauded by
the National Retail Federation, the Society for Human Resource Management,
the U.S. Chamber of Commerce and other business groups. 
Under Schrader’s proposal, the salary threshold would increase to $35,984

effective Dec. 1 of this year. The number would gradually be increased until
it reached $47,476 in December 2019.
“The current overtime threshold is horribly outdated and needs to be

raised as both employees and employers navigate our changing economy,”
Schrader said. “This bill will do exactly that without disrupting the way
businesses operate and employees are paid.”
However, attorney Maria Greco Danaher said she doubts there is sufficient

time to get the bill through the appropriate channels before December.
Even if it would be signed into law, it would not automatically overturn the
DOL rule. n
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remains unchanged. Although courts
aren’t obligated to follow the 2015
guidance, it provides insight into how
the EEOC approaches pregnancy
discrimination and related claims.
Accordingly, employers should heed
the 2015 guidance as they develop and
implement policies with respect to
pregnancy accommodations and related
issues. Furthermore, effective Aug.
15, 2016, covered federal contractors
must comply with the Office of Federal
Contract Compliance Programs’ Sex
Bias Rule regarding accommodations
for pregnant employees. 
A new mother’s right to breastfeed

also has garnered substantial attention.
The American Academy of Pediatrics
recommends that new mothers breast-
feed their infants exclusively for the
first six months, but some companies,
such as Frontier Airlines, have been
criticized for not accommodating
nursing mothers. Regardless of an
employers’ view on breastfeeding,
Section 4207 of the Patient Protection
and Affordable Care Act requires
most employers to provide reasonable
unpaid break time in a private place –
other than a bathroom – for certain
nursing mothers to express breast
milk until the child’s first birthday.
This law only requires such breaks for
employees classified as nonexempt
from overtime under the Fair Labor
Standards Act, but 27 states, the
District of Columbia and Puerto Rico

have enacted laws related to breast-
feeding in the workplace that provide
greater protections for nursing mothers.
Pennsylvania has not enacted such
laws; the commonwealth’s only laws
regarding breastfeeding exempt it
from public indecency charges.
Employers must comply with the

provisions of whichever law is more
favorable to the employee. Lactation
is generally considered a pregnancy-
related medical condition and, therefore,
employers could be subject to
pregnancy-bias liability if they treat
lactating employees less favorably.
Not only are employers faced with

employee demands for more family-
friendly workplace policies in their
effort to compete for and retain talent,
they must navigate myriad federal,
state and local laws, regulations and
agency guidance to ensure compliance
and avoid legal challenges. Before
taking any action with respect to
pregnant employees or new parents, it
is critical that employers understand
the applicable law, review existing
policies for compliance and train
managers to ensure policies are
consistently followed. n

Lisa M. Schonbeck is a partner in the
Employment Practice Group at Leech
Tishman Fuscaldo & Lampl, LLC, where
she focuses her practice on counseling
employers in all aspects of employment law
compliance. Ms. Schonbeck is also certified
as a senior professional in human resources
and holds the SHRM-SCP designation.

TRENDS AND OBLIGATIONS
continued from page 6

focused on the franchisor and franchisee
context, stated that “[w]hile the
franchisor and the franchisee may
appear to be separate and independent
employers, a joint employer standard
may apply where the corporate entity
exercises direct or indirect control
over working conditions, has the
unexercised potential to control
working conditions or based on the
economic realities.”
In addition to the NLRB and OSHA,

the Wage and Hour Division of the
Department of Labor –which administers
the FLSA and the Family Medical
Leave Act – issued an administrator’s
interpretation on Jan. 20, 2016, that
addresses joint-employment relationships
and the factors that the Department of
Labor will consider when analyzing
such relationships. Importantly, the
administrator’s interpretation notes
that the word “employ” as set forth in
those statutes deserves an “expansive”
interpretation in order to ensure that
“the scope of employment relationships
and joint employment ... is as broad
as possible.”
So, what does this mean? We should

expect to see a cascading effect of the

movement by the NLRB, OSHA and
Department of Labor in expanding the
scope of joint-employer relationships.
Aggressive enforcement of joint-
employer status in government inves-
tigations and agency proceedings is
likely to become the norm. Although
federal courts have largely continued
to apply more traditional and less-
expansive standards concerning joint
employment, this, too, is subject to
change moving forward. 
Happy Hospital and Super Staffing –

and other entities in similar circum-
stances – should take a close look at
their contracts and operational
circumstances in view of these new
standards to determine if there are
structural changes that can be made
to minimize the likelihood of a joint-
employer finding. n

Jenn Betts is an associate in the
Pittsburgh office of Ogletree Deakins
where she represents clients in traditional
labor, wage/hour and employment matters.
Her first-chair experience includes
handling labor arbitrations and NLRB
hearings, defending large companies in
single-plaintiff and class-action cases,
and protecting clients’ interests in wide-
scale wage/hour investigations.
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Drug and alcohol testing in
the workplace: The basics
By James Logan

The drug or alcohol impaired
employee is an employer’s worst
nightmare. An impaired employee
often is an unreliable employee – one
who has bad habits such as poor
attendance, tardiness, inability to get
along with co-employees, insubordi-
nation and a tendency to violate work
rules. Moreover, impaired employees
can cause physical injury to themselves,
co-employees and/or even the public;
create great risk of liability to the
employer; lessen productivity and
quality; create bad employee morale;
and diminish the employer’s brand
or reputation. 
In administering and enforcing a

drug- and alcohol-testing policy as
part of an overall “fitness for duty”
program, there are three easy rules an
employer should follow: be firm, be
fair, be consistent. The fourth rule is a
bit more complicated: be competent in
developing, implementing and executing
a comprehensive drug- and alcohol-
testing program. Most employers who
have adopted a drug- and alcohol-testing
policy follow the guidelines and protocols
set forth in the U.S. Department of
Transportation regulations and
guidelines, found in 49 CFR Part 40.
Following those guidelines and protocols
will help to ensure consistency.
There are different types of testing

an employer might use:
• pre-employment testing;
• “reasonable suspicion” testing;
• random testing;
• “return to work” testing, to monitor

an employee’s progress in maintaining
abstinence and to identify relapses for
possible re-referral to treatment
and/or other resources; and 
• “follow-up” testing.
Education and training of managers,

employees and those administering
the program is critical. An employer
should insist that each employee

acknowledge in writing that he/she
has been advised of the policy. This
communication often is accomplished
by means of an employee handbook, a
pre-hiring written acknowledgment,
by posting a work rule in a conspicuous
place, and/or as a part of a safety
training or orientation.
Various types of specimens or

“matrices” can be collected. The most
traditional and common specimen is a
urine sample, but sampling of saliva
has become more accepted because
such a test is cheaper and easier to
administer. Breath tests for the
presence of alcohol, hair samples, nail
samples, and sweat via a “sweat
patch” also are used.
The proper collection, identification

and storage of samples is very important.
For example, with urine testing, a
number of issues arise: the reliability
of the sample, the privacy of the
individual being tested, proper identi-
fication of the sample, sealing of the
sample in a vial, transportation of the
sample and establishing chain of
custody, making a “split sample” (so

that the employee can challenge the
results of an initial lab report) and
having a sufficient quantity of the
sample (45 ml is the minimum
amount set forth in the Department of
Transportation regulations).
An employer must be firm, fair and

consistent in determining whether to
discipline an employee who fails a
drug test. Will the employer actually
abide by its “zero-tolerance policy”
and terminate the employee, no matter
how long an employee has worked for
the employer and no matter whether
that employee has been a “good
company soldier” for a long time? One
possible reason for a variance from an
employer’s “zero-tolerance policy” is
that there is no necessary corollary
between a positive drug test and poor
on-the-job performance. The American
Society of Addictive Medicine, in its
“October 2013 White Paper” stated
the following about workplace drug

testing: “...A positive drug test
should not be considered evidence of
functional impairment or addiction.” 
Might the employee have a cause of

action for negligent administration of
a drug and alcohol test, and if so,
against whom? In Sharpe v. St. Luke’s
Hospital, 573 Pa. 90, 821 A.2d 1215
(2003), the Pennsylvania Supreme
Court concluded that a drug testing
facility could be sued, as it owed the
plaintiff “a duty of reasonable care
with regard to collection and handling
of her urine specimen ... to avoid
erroneous test results occurring
because of negligence.” n

James H. Logan of Logan & Logan is an
attorney with 45-plus years of experience.
Mr. Logan has concentrated his practice
in employment law and individual
employment rights litigation. He represents
small businesses, physicians, executives,
managers and professionals.

There are three easy rules and one complicated rule that employers
should follow regarding drug- and alcohol-testing policies.

James Logan

OCR issued the DCL; of these 310
investigations, only 50 had been
resolved and 260 remain open.
In the event of an OCR complaint,

federal investigators typically ask to

review the last three years of the
school’s Title IX-related complaints/
investigations, Title IX postings and
policies, in addition to the facts related
to the complainant’s matter. Indeed,
OCR can conclude that the school
complied with Title IX in relation to
the present complaint but that the

A NEW ERA OF TITLE IX
continued from page 8

school was noncompliant in a previous
case or with regard to its general Title
IX policies and procedures. For this
reason, attorneys advising education
clients should become involved in
their Title IX compliance prophylactically,
advising clients on the various policy,
postings and notice requirements set

forth in the Dear Colleague Letter,
before OCR comes knocking. n

Mariah Passarelli is an attorney at
Buchanan Ingersoll & Rooney. She
focuses her practice on all facets of labor
and employment defense, including both
counseling and litigation.
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The three main exceptions to the
at-will employment presumption
By Kyle Black

Terminating an employment
relationship should be fairly
straightforward. That is
because Pennsylvania, like
many other jurisdictions,
follows the “at-will” employment
presumption. In general, an
employer, as well as the
employee, can terminate their
employment relationship at
any time for any reason, or for
no reason at all. The rationale
for at-will employment is two-
fold: it preserves the managerial
prerogatives of the employer,
and it gives the employee
freedom to resign at any time.
The at-will employment

presumption is strictly
enforced. However, failure to
understand the at-will employ-
ment presumption can present
more conflict between the
employer and the terminated
employee. A basic understanding
of Pennsylvania’s at-will
employment presumption can
help protect employers from
wrongful termination or
breach of contract claims.
Attorneys should be aware

of the three main exceptions
to the at-will employment
presumption: statutory, public
policy and contract exceptions.

There are several statutory or
legislative restrictions that
may prevent an employer from
terminating an employee. The
more well-known statutes
include Title VII of the Civil
Rights Act of 1964, the
Americans with Disabilities
Act and the Pennsylvania
Human Relations Act.
However, there are several

lesser-known statutes – such
as the Uniform Commercial
Driver’s License Act – that
may limit the ability to termi-
nate employment. Failure to
adhere to these statutes can
lead to claims of employment
discrimination. Employers and
attorneys should be aware of
and closely examine potentially
applicable statutes before
terminating employment.
The termination of employ-

ment may be wrongful if the
discharge threatens a clear
mandate of public policy.1
Public policy exceptions are
found in the constitution, legis-
lation, administrative rules,
judicial decisions and, in certain
cases, a professional code of
ethics.2 Such public policy
violations include terminating
an employee in retaliation for
filing for unemployment3 or
workers’ compensation4 or

refusing to partake in an illegal
activity.5 However, an important
caveat is that the public policy
must be a Pennsylvania public
policy, and not just an alleged
violation of federal law or
policy.6 Furthermore, even if
there is a public policy violation,
an employee still may be
lawfully terminated if there is
a separate legitimate reason to
do so.7 If asserting a public
policy violation defense,
attorneys should be certain to

identify a violation of Pennsyl-
vania public policy and not
just a federal public policy.
Furthermore, employers
should still identify if there is a
separate legitimate reason to
terminate the employment. If
asserting a public policy
violation defense, attorneys
should be certain to identify a
violation of Pennsylvania
public policy, not just a federal
public policy violation. Addi-
tionally, employers should still

identify if there is separate
legitimate reason to terminate
the employment.
The more often disputed

wrongful termination cases
are those alleging that an
express or implied employment
contract existed for a specific
term or duration. The at-will
employment presumption is
overcome only if there is clear
proof that an express contract
for a specific term or duration
exists.8 Courts have held that
computation of salary over a
specific period will not over-
come the at-will employment
presumption.9 Neither will
courts enforce a promise to
maintain employment subject
to good performance.10 However,
a written statement by an
employer providing a specific
length of time of an assignment
can create a contract for that
specific period.11 Employers should
be advised not to make written
or oral statements that may be
interpreted as promising employ-
ment for any length of time.
It is sometimes argued that

employee handbooks create an
employment contract. However,
similar to other contract
claims, in order for an employee
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In general, in Pennsylvania, an employer or employee can
terminate an employment relationship at any time for any
reason, or for no reason at all. However, there are three
primary exceptions to Pennsylvania’s at-will employment
presumption: statutory, public policy and contract exceptions.
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Surviving social media: an employer’s guide
By Leah K. Sell 

Social media has provided a low-cost,
broad opportunity to advertise and
network, particularly for businesses
and employers. However, as the adage
reminds, with great privilege comes
great responsibility.  
Companies must not only carefully

monitor their own online presence but
also create policies concerning their
employees’ social media activities.
Employers must prevent employees
from harassing other employees
and/or defaming their businesses,
while at the same time maintaining
the rights to protected activity and
privacy of their employees.  
For some employers, these duties

may seem like a fine line that is often
blurred. The key to compliance lies in
consistency, documentation, clear
guidance and updated policies.  
Even prior to hiring an employee,

employers must be careful in their use
of social media during the advertising,
vetting and hiring processes. While it
is incredibly convenient for applicants
and potential employers to become
connected and learn about one another
through social media, employers must
be cautious about what, and how
much, they learn about an applicant
prior to making a hiring decision. 
The U.S. Equal Employment

Opportunity Commission has been
increasingly critical of potential
employers for using information
gathered on social media to allegedly
preclude applicants of protected
classes from being hired; some even

argue that the simple use of social
media advertising unfairly targets
certain classes while excluding others. 
One way to avoid allegations of bias

is to bifurcate the hiring process
between those who handle social
media information and those who
make hiring or interviewing decisions,
so that only non-protected class
information is passed on to the
decision maker and the potential for
discrimination is limited. It is also
important to advertise positions
through a variety of mediums as to
avoid the appearance of excluding any
particular classes. 
Most non-union employers believe

that the National Labor Relation
Board does not govern any aspect of

non-union businesses. This misconception
has cost many employers a great deal
of time and expense. The NLRB is
able to intervene where an employee’s
protected activities are concerned. 
Protected activities are not limited

to unionization activities but also
include actions such as voicing concerns
over working conditions, including
rate of pay or working environment.
This means that if an employee takes
to social media to complain about her
salary or his schedule, such comments
are likely protected by the National
Labor Relations Act.
This does not give the employee

carte blanche to defame the employer.
The complaints must be true and
presented in a legal manner without
divulging confidential information of
the employer. It is, however, the
employer’s job to define what
information is confidential and what
information may or may not 
be disclosed.
While the directions to employers

may not always seem to be clear, the
policies to employees must be. The
NLRB desires that employers provide
clear language and examples of the
behavior that an employer is attempting
to regulate. For instance, if an employer
wishes to prohibit employees from
divulging information which could
lead to security or confidentiality
breaches but does not want to infringe
on employees’ rights to protected
activities, they might state that
employees are permitted to say that “I
don’t like working the night shift” but
they are not permitted to say that “I
don’t like making security rounds
from 10:15 to 10:30.” 
By providing this particular example,

it shows the employee, and a regulating
body, exactly what is and is not
permitted and the purpose for any
such prohibitions. 
Another step that employers can

take to avoid violating NLRB direction
and prevent grievances from being
aired on social media is to remind
employees that there are many ways
for them to address issues that they
may have with the employer. An
employer can encourage, not require,
employees to take active roles in
proper complaint procedures before
taking to social media. 
Employers should also include a

statement in their policies that notes
that nothing in the policy is designed
to prohibit or infringe on the employees’
protected activities. Employers should
also provide the contact information
of the person to whom inquiries of this

nature should be directed. It is
important that this statement be
located close to the policies that it is
associated with, visually recognizable
and repeated throughout an employee
handbook or similar publication,
if necessary. 
The issue of social media harassment

and discrimination has gained media
attention and is becoming increasingly
problematic; the restrictions placed
by the NLRB on what an employer
may and may not regulate creates
hurdles to the duty placed by the
EEOC to prevent harassment or
discrimination of employees. The
employer must be able to articulate
in a comprehensive policy what is
permissible, so as not to infringe on an
employee’s protected rights, and what
is prohibited, so as to protect
employees from harassment. No
longer is it satisfactory to have a
policy that states that “negative”
comments are prohibited. Rather, the
policy should state that harassment,
defamation, threats, obscenity and
other specific, legal and definable
terms are prohibited. 
Whenever possible, prohibited

conduct should be linked to other
policies in the employee handbook,
such as anti-harassment or confidentiality
policies. Discipline for failure to follow
social media policies should be clearly
outlined, and while reporting of fellow
employees’ infractions can be encouraged,
it cannot be required.
As with all disciplinary matters,

social media misconduct should be
carefully documented, with particular
detail given to violations of other
company policies and the impact of
the public nature of the misconduct,
such as defamation, breaches of client
information or interference with
customer relations.   
By monitoring and updating policies

with concrete examples that integrate
other anti-discrimination policies and
providing consistency and detail in
discipline, employers can develop an
implementable and defendable social
media policy. n

Leah K. Sell is an attorney with the
Kisner Law Firm. Ms. Sell supports
many Pittsburgh start-ups, business
owners, employers, property owners and
investors with the negotiation and drafting
of business formations and contracts,
employment policies, employee hand-
books and property sales and lease
agreements. She also represents clients
in employment defense and business
litigation matters.

Leah K. Sell

Social media provides many opportunities for businesses to advertise
and network. However, as the adage reminds, with great privilege comes
great responsibility.
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non-competes varies throughout the
country. In Pennsylvania, a covenant
not to compete is valid and enforce-
able if:
• it is ancillary to employment and

supported by adequate consideration,
• it is designed to protect the legit-

imate interests of the employer, and
• it is reasonably limited in time

and geographic scope. (Boldt Machinery
& Tools, Inc.).
Such covenants even can be

enforced against independent contractors
and franchisors. 
There are many variations of these

requirements, too many to be dealt
with in this article. However, it is
clear that, unlike in most other states,
continuation of employment will not
be sufficient consideration to enforce
a non-compete here in Pennsylvania,
and one size does not fit all situations
to determine what additional consid-
eration will be needed to do so.
Similarly, the reasonableness of the

geographic and temporal scopes of a
restrictive covenant is not measured
by any bright lines, but they are limited
by the nature and type of interest
sought to be protected, and no more.
An employer must be prepared to justify
the scope of the interest at issue and is
advised to gauge it in terms of the ex-
employee’s job responsibilities, where
he performed his duties and with what
customers and employees he worked.
The only reliable method utilized

by the courts is that enforceability is
determined on a case-by-case basis.
They also are enabled by law to
reform otherwise excessively drawn
restrictions to enforce them under
more reasonable terms that is deemed
necessary to protect the proponent of

the restrictions. According to the
Pennsylvania Supreme Court when
long ago addressing this issue, “(t)he
man who wildly claims that he owns
all of the cherry trees in the country
cannot be denied protection of the
orchard in his backyard.” Barb-Lee
Mobile Frame Co. v. Hoot, 416 Pa. 222,
206 A.2d 59 (1965). In terms of enforcing
“non-piracy” provisions against solic-
itation of customers and employees,
courts more readily uphold such
provisions over non-compete
covenants, as they are less restrictive
and oppressive on the employee.

Defend Trade Secrets Act

On a much newer front in the realm
of trade secrets protection, just in
May 2016, the Defend Trade Secrets
Act (18 U.S.C. §§ 1831 et seq.) was
enacted on a bipartisan basis to
provide employers for the first time
with a federal civil remedy for
misappropriation of trade secrets.
With the DTSA, courts will develop a

TRADE SECRET PROTECTION
continued from page 9

Patty Diulus-Myers

uniform body of law across the country,
with far greater predictability than
the current wildly disparate application
of state law. Of course, litigants still
may utilize their preferred state laws,
either instead of or in addition to
the DTSA.
This new law is an amendment to

the Economic Espionage Act, which
provided criminal penalties against
those who steal trade secret information.
The DTSA, in a nutshell, now allows
for federal court subject matter
jurisdiction for civil enforcement of
intellectual property rights for products
and services in interstate or foreign
commerce. It provides injunctive
relief, compensatory damages and
attorney fees.
Also available under the Act are ex

parte seizures to prevent the loss of
trade secrets that are the subject of
the action. This provision is contro-
versial because of potential draconian
results and unintended consequences
and, therefore, comes with strong
limitations and burdens of proof to
support the requested order.

As expected, whistleblower protection
also is included, and practitioners in this
area must be aware of a required notice
that must be incorporated in any agree-
ments with employees, contractors and
consultants entered into after May 2016.
The notice must inform employees that
they cannot be held civilly or criminally
liable for, among other things, disclosing
trade secrets to the government or an
attorney when done solely to report or
investigate suspected violation of law.
Failure to give this required notice
will deprive a successful employer under
the act of attorney fees and exemplary
damages otherwise available.
This is an exciting time for those

practicing in the area of trade secret
protection. It also is an opportunity to
re-think the “old” states of the law and
consider the availability of the newer and,
perhaps more effectual, federal redress
for trade secret misappropriation. n

A. Patricia Diulus-Myers is a Principal
in the Pittsburgh office of Jackson
Lewis P.C. She is a former chair of the
ACBA Labor and Employment Law Section.

Opinions
The Pittsburgh Legal Journal provides ACBA

members with timely, precedent-setting, full text
opinions, from various divisions of the Court

of Common Pleas. These opinions can be viewed
in a searchable format on the ACBA website,

www.acba.org.
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handbook to constitute a contract,
there must be a clear indication that
the employer intended to overcome the
at-will employment presumption.12
Employers should be advised to have
clear and conspicuous language in all
handbooks stating that the employment
is at-will and that the handbook is not
intended to legally bind the employer
to any employment relationship. 
The at-will employment presumption

may be overcome if an employee
provided additional consideration
beyond the services for which they
were hired.13 However, the additional
consideration must be substantial.14
Furthermore, if there is a document
clearly acknowledging an at-will
employment relationship, then that
document will be the governing
document.15 Employers should be
aware of the extra consideration they
may be requiring their employee to
make in accepting their job. Ultimately,
employers should be advised to make
clear the employment is at-will.
Every termination of an employee

is unique. However, by avoiding these
three at-will employment exceptions,
an employer can be more certain that
their termination was lawful. n

Kyle Black is an associate attorney in
the workers’ compensation practice
group of O’Brien, Rulis & Bochicchio.
Kyle graduated from the University of
Pittsburgh School of Law in 2015

1 Weaver v. Harpster, 975 A.2d 555, 556
(Pa. 2009).

2 Cisco v. UPS, 476 A.2d 1340, 1343 (Pa.
Super. 1984).

3 See Highhouse v. Avery Transp., 660
A.2d 1374 (Pa. Super. 1995) (holding that
firing an employee in retaliation for filing

an unemployment compensation claim was
a violation of public policy).

4 See Shick v. Shirey, 716 A.2d 1231 (Pa.
1998) (holding that firing an employee in
retaliation for filing a workers’ compensation
claim was a violation of public policy).

5 See Kroen v. Bedway Security Agency,
Inc., 633 A.2d 628 (Pa. Super. 1993) (an
employee was wrongfully terminated for
refusing to take a polygraph test). 

6 See McLaughlin v. GastroIntestinal
Specialists, 750 A.2d 283, 288 (Pa. 2000)
(“A plaintiff must do more than show a
possible violation of a federal statute...[A
plaintiff] must allege that some public
policy of this Commonwealth is implicated,
undermined, or violated.”).

7 Supra note 7. 
8 Scully v. US WATS, Inc., 238 F.3d 497,

505 (3d Cir. 2001).
9 See Booth v. McDonnell Douglas Truck

Servs., Inc., 585 A.2d 24 (Pa. Super. 1991).
10 See McWilliams v. AT&T Info. Sys.,

Inc., 728 F. Supp. 1186 (W.D. Pa. 1990).

THE THREE MAIN EXCEPTIONS
continued from page 13

Kyle Black

11 See Janis v. AMP, Inc., 856 A.2d 140
(Pa. Super. 2004).

12 Ruzicki v. Catholic Cemeteries Ass’n
of Diocese of Pittsburgh, 610 A.2d 495, 496
(Pa. Super. 1992).

13 Cashdollar v. Mercy Hosp. of Pitts-
burgh, 595 A.2d 70, 72 (Pa. Super. 1991).

14 See Scott v. Extracorporeal, Inc., 545
A.2d 334, 339 (Pa. Super. 1988) (“The at-will
presumption is not overcome every time a
worker sacrifices theoretical rights and
privileges.”). 

15 Walden v. Saint Gobain Corp., 323 F.
Supp. 2d 637, 646-47 (E.D. Pa. 2004).
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Lettieri honored for promoting e-discovery
knowledge among local attorneys, judges
By Tracy Carbasho

Richard Lettieri has a distinction
that few attorneys can claim with a
combined background of legal
experience and technical know-how
that helped him become an expert in
electronic discovery. 
He gained his technical background

by working at IBM for 17 years. Then,
he spent a decade working at various
firms that had developed computer
e-learning modules. In 2009, he founded
the Lettieri Law Firm specifically to
help lawyers and judges address
technological challenges.
The U.S. District Court for the

Western District of Pennsylvania
honored Lettieri in June for working
diligently over the past decade to help
members of the bench and bar
understand issues that can occur in
cases involving a large volume of
electronically stored information.
“It’s a great honor to be singled

out because a lot of people have
contributed to the e-discovery effort
in the Western District,” Lettieri said.
“I’m fortunate that near the end of my
career my background in technology
and law merged at the same time the
law was facing technical challenges
caused by the explosion of electronic
data in litigation. This development
provided me with an opportunity to
make a unique contribution to the
legal profession.”
He was instrumental in co-founding

the E-Discovery Series, a quarterly
educational session sponsored by the
Federal Bar Association that has been
attended by more than 1,300 attorneys
since 2007.
“Rick conceived the concept of having

regular programs in the courthouse
about e-discovery. He took the initiative
to help develop the topics for the
programs, arrange speakers for the
programs and proactively assisted the
court in initiating the programs,” said
U.S. District Chief Judge Joy Flowers
Conti. “He also initiated a series of
articles with the judges of our court
which were published nationally to
help educate the bench and the bar
about e-discovery. His contributions were
outstanding and truly exceptional.”

Lettieri announced earlier this year
that he would turn the coordination of
the quarterly series over to Greg
Monaco, second vice president and
Continuing Legal Education director
of the local FBA chapter. Monaco said
the FBA has sponsored the series
because it believes strongly that
practitioners should be proficient
in e-discovery. 
“Whether or not practitioners wish

to acknowledge it, e-discovery is now
part of many, if not most, federal court
cases,” Monaco said. “Rick has left an
indelible mark on our district, and I
am honored to continue his work as
our chapter looks forward to its tenth
year of bringing cutting-edge e-discovery
programming to our district.”
Conti commended Lettieri for helping

to make the Western District a national

leader in e-discovery by serving as a
member of a court subcommittee that
created the first E-Discovery Special
Master program in the United States.
“Our court is recognized nationally

for its e-discovery educational programs
and e-discovery rules,” Conti said.
“We were the first court to organize a
special master program and among the
first to implement robust e-discovery
local rules.”
In order to provide a formal

structure for tackling e-discovery
issues, the Western District drafted
new local rules that became effective
in September 2009. A year later, the
court made national news by deciding
to establish and maintain a list of
attorneys with expertise in e-discovery
who could serve as special masters in
the EDSM program. Lettieri was

appointed as the first special master
under the program.
Even before the EDSM initiative

was created, however, Lettieri was asked
by Conti to recommend individuals to
serve as special masters going back as
far as 2007. 
“The e-discovery program has

contributed to the speedy, efficient
and inexpensive administration of
justice,” Conti said. “The special
masters, when appointed, routinely
assist the parties in resolving
disputes. For the most part, the
parties reach an amicable resolution
without the need for costly briefing or
judicial intervention.”
While the improvements are, in

large part, due to Lettieri’s persistence
and expertise, he is quick to note that
the multi-year efforts were the result
of hard work by many people. The
beginning of his acceptance speech at
the awards presentation was spent
listing many other people who deserve
accolades because of their work on
this issue.
U.S. District Court Judge Nora

Barry Fischer said it is important for
lawyers and judges to understand
e-discovery issues for several reasons.
First, it is imperative to help lawyers
find electronically stored data in
emails, texts and social media that
could help them win their cases. In
addition, gaining access to electronic
evidence is fundamental to competent
representation, and legal ethics
require lawyers to competently
represent their clients. Therefore, all
lawyers need a working knowledge of
e-discovery issues to achieve a minimum
level of competence and to avoid court
sanctions, she explained. 
Fischer has collaborated with Conti

and Lettieri in writing nationally
published articles. It was recently
brought to her attention that one of the
articles published in The Federal
Lawyer in 2011 was cited in the
book, “Arkfeld on Electronic Discovery
and Evidence.”
“Michael Arkfeld is the preeminent

authority on all e-discovery issues and
his treatise on e-discovery is one of
the most widely referenced books on
the subject,” Fischer said. n

SUBMITTED PHOTO

Richard Lettieri was honored in June by the U.S. District Court for the
Western District of Pennsylvania for his efforts to educate the local bar
and judiciary about electronic discovery over the past decade. Attending
the awards presentation, from left, were Greg Monaco, second vice
president and Continuing Legal Education director for the local chapter
of the Federal Bar Association; Lettieri; District Court Chief Judge Joy
Flowers Conti and District Court Judge Nora Barry Fischer.
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Death to anti-discrimination lawyers
and human rights activists – literally
By Glenn Olcerst

The title to this article is neither
apocryphal nor an example of hyperbole.
At this moment around the world,
human rights attorneys, and writers/
activists who have not yet been killed,
are imprisoned, being tortured, or are
under imminent threat of death. 
For example, China arrested more

than 100 human rights lawyers over
the course of just one weekend in a
state crackdown on amplifying public
dissent in the country. One of the first
lawyers arrested was Wang Yu – who
had previously represented a woman’s
rights advocate planning a protest
against sexual harassment on public
transportation. Attorney Yu had also
defended a moderate scholar of an
ethnic minority who is now serving a
life sentence for advocating separatism.
Attorney Yu’s family was also arrested. 
In the month prior to China’s

weekend crackdown, 200 other legal
practitioners who had worked on civil
rights cases where also arrested.
Included in that group was attorney
Zhou Shifeng – who was the head of a
law firm employing some of Beijing’s
most ardent civil rights activists.
Attorney Shifeng represented parents
of children who became sick after
consuming tainted milk powder. He
was arrested for allegedly recruiting
protesters to put public pressure on
the courts.
China is not to be singled out for

the practice.
To highlight a few, 12 human rights

lawyers were arrested over one
weekend in Istanbul. They were all
charged with engaging in nonviolent
political activities and the legitimate
exercise of freedom of expression,
association, and assembly.

Lebanese attorney Al-Halabi was
arrested after accusing Interior
Ministry officials of complicity in
connection with sex trafficking of
Syrian women, while a prominent
human rights lawyer in Tajikistan
was sentenced to nine years in
prison after representing victims of
police torture and those accused of
religious extremism.
Dr. Sedigheh Vasmaghi is an Iranian

lawyer, poet and author of numerous
academic textbooks. She is one of the
few women who taught the subject of
Islamic law. After participating in the
2009 presidential election protest
movement, she was forced to leave the
country after increasing levels and
threats of violence.
Finally, Syria continues to be one of

the most dangerous countries in the
world for human rights activists since,
to date, over 90 individuals have been
killed or disappeared – including the
renowned human rights lawyer and
writer Khalil Ma’Touq.

Aisde from feeling fortunate to
practice in the relative safety of
Pennsylvania, what are you to do to
assist fellow practitioners in peril?
Let me introduce you to City of

Asylum, located in the Mexican War
Streets of Pittsburgh. Operating since
2004, City of Asylum/Pittsburgh
provides a sanctuary to literary
writers who have been exiled, or are
under threat of persecution, so that
they can write freely. For two years or
more, the program assists writers and
their families with immigration
assistance, medical/dental rehabilitation
for those who have been tortured, an
apartment or house, medical benefits, a
financial stipend, translations, publication
and other help in transitioning to a
stable independence while in exile.
City of Asylum is the U.S.

headquarters of the International
Cities of Refuge Network (ICORN),
which offers shelter to writers, human
rights defenders, bloggers, musicians,
cartoonists and publishers so that they
can express themselves freely in a
place where they are safe, but not
silent. City of Asylum/Pittsburgh is
the only community supported City of
Asylum in the world. All 50 others are
supported by either governments or
by universities.
Individuals granted sanctuary by

City of Asylum/Pittsburgh represent a
rich resource for Pittsburgh, enhancing
our knowledge about different cultures,
and reminding us to value and to protect
our own freedom of speech rights,
while they enrich our debate, insight
and our understanding. 
In 2009 City of Asylum published

the first issue of Sampsonia Way
magazine. This online journal for
literature, free-speech and social
justice extends the organization’s

mission and programs enabling it to
engage with more writers.
City of Asylum also brings in writers

from around the world to share their
work in an intimate setting. In March
of this year, Chen Guangcheng, the
blind Chinese civil rights attorney whose
high-profile escape from politically
motivated house arrest which made
headlines in 2012, came to City of Asylum
to discuss his memoir The Barefoot
Lawyer. Chen had been targeted for
his role in bringing forward a class-
action lawsuit against the authorities
in a rural town for their excessive
enforcement of China’s one-child policy.
Chen exemplifies the true cost to
lawyers around the world who strive
to uphold a civilized rule of law.
This coming September, in order to

sustain these many programs, and to
continue developing our community
through the literary arts, City of Asylum
is opening a $10.5 million headquarters
to be known as Alphabet City in the
former Masonic Building next to the
Garden Theater on the North Side.
City of Asylum’s grand opening of
Alphabet City will be Sept. 9 and
Sept. 10. Your attendance at and
involvement in the many City of
Asylum events as well as your financial
support are welcomed and are
encouraged. More information is
available at cityofasylum.org. n

A 1976 graduate of University of
Pennsylvania Law School and former
field attorney at the National Labor
Relations Board, Glenn Olcerst has, over
the past 40 years, developed a regional
and nationwide traditional labor law
practice. For the past 28 years, Glenn
has worked at Marcus & Shapira LLP,
and has been volunteering assistance to
City of Asylum for the past 12 years.
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the case law begun by Judge Burton
Lifland with Johns-Manville, deciding
every nook and cranny of asbestos
bankruptcy law. Now an attorney at
Tucker Arensberg, Fitzgerald focuses
her practice in the areas of insolvency
and creditors’ rights, litigation,
alternative dispute resolution and
mediation and expert witness and
bankruptcy consultation services.

People on the Move
Maiello Brungo

& Maiello is
pleased to
announce that
Julia Wu has
joined the firm as
an associate. She
will focus her
practice in the
areas of corporate,
business and real
estate law.

Keevican Weiss
Bauerle & Hirsch LLC is pleased to
announce the relocation of its
office to Three Gateway Center on
the third floor.

Change in Status
Across Pennsylvania, 366 attorneys

were slated for administrative
suspension for not meeting CLE
requirements. The following lawyers
based in Allegheny County and
surrounding areas were listed as 
noncompliant by the state Supreme
Court on July 18: Kevin Abramovitz,
Christopher Frederick Arnold,
William R. Bishop Jr., Vito S. 
Bochicchio, Thomas Joseph Boris,
Michael J. Bruzzese, Lowell Eugene
Burket, Marc David Daffner, Scott
Howard DeBroff, Peggy Lynn Ferber,
Kenneth C. Foltz Sr., David John
Frank, Kathleen A. Gallagher,
William Henry Gallina, Anthony
Joseph Giaramita, Emily Fullerton
Gyory, Jason E. Hazlewood, Jessica
Dianne Holcomb, Beth Anna Kleeh,
Kenneth B. Kutzer Sr., Harrison S.
Lauer, Scott L. Levine, Douglas G.
Linn II, Anne Marie Mancuso, Karen
Irene Marryshow, Richard J.
McCague, Owen Jacob McGrann,
Courtney Ann Menon, Peter Robert
Merrick, Ray Fredric Middleman,
Megan Lehman Ninness, Paul 
Alexandre N. M. Nzambi, Timothy P.
O’Brien, Joseph Anthony Pope,
William J. Saccani, Mary Lanell
Sanders, Kelly L. Scanlon, Nicholas
Justin Schafer, Charles R. Smith,
Joshua Smith, Richard Grimes
Talarico, Timothy Nicholas Tomasic,
Christina Tryczynski, Bobbi Britton
Tucker, Erin Edward VanValkenburg,
James Joseph Walsh, Brittany Marie
Yurchyk. The suspensions were to
begin 30 days after the July 18 order.
The state Supreme Court did not
update the list before this edition of
the Lawyers Journal went to press. 

in the legal profession and safeguard
the reputation of the courts of
Pennsylvania. The Supreme Court of
Pennsylvania created the Disciplinary
Board to review conduct and assure
compliance by all attorneys to the
Pennsylvania Rules of Professional
Conduct. Kenyon is a partner at
Meyer, Unkovic & Scott and works in
the firm’s Litigation & Dispute
Resolution and Employment Law &
Employee Benefits groups. She
concentrates her practice on complex
commercial litigation, civil rights
litigation, defense of claims and
professional malpractice and
employment litigation defense. She
also has extensive experience in real
estate litigation, including lease disputes,
tax assessment and appeal, eminent
domain and zoning issues, products
liability, bad faith, insurance coverage
and many other disciplines.

Maiello Brungo
& Maiello is
pleased to
announce that
Riverview School
District has
appointed the firm
as a solicitor. The
firm will represent
the school board at
public meetings,
be on call to repre-
sent the board at
special committee

meetings and represent the district on
all matters relating to employment,
labor, litigation, special education,
public finance and other general
business. The firm represents school
districts, townships, boroughs, municipal
authorities and tax-collection committees
in Western Pennsylvania, either as
solicitor or special counsel.

The law firm of Tucker Arensberg,
P.C., has announced the formation of a
Medical Marijuana Practice Group.
Pennsylvania’s recently passed Medical
Marijuana Act allows patients who are
under a physician’s care and who
suffer from certain serious medical
conditions to consume medical
marijuana. Although the Medical
Marijuana Act became law in
Pennsylvania in April of this year, the
difficult work of implementing the
state’s Medical Marijuana program
falls to the Pennsylvania Department
of Health, which is expected to
publish regulations over the next 18 to
24 months.

News and Notes
Several ACBA members have taken

leadership roles as 2016-17 chairs
of Pennsylvania Bar Association
commissions, committees, groups,
sections and teams. The list of new
PBA chairs includes the following
ACBA members:
• Daniel K. Bricmont of Caroselli

Beachler McTiernan & Coleman LLC,
named chair of the Workers’
Compensation Law Section;
• Judge Eleanor L. Bush, Allegheny

County Court of Common Pleas,
renamed chair of the Children’s
Rights Committee;
• Mary Kate Coleman of Riley,

Hewitt, Witte & Romano PC, renamed
co-chair of the Commission on Women
in the Profession;
• Judge D. Michael Fisher, 3rd U.S.

Circuit Court of Appeals, renamed chair
of the Federal Practice Committee;
• Ronald W. Frank of Reed Smith

LLP, renamed chair of the International
and Comparative Law Section;
• Bridget M. Gillespie of Picadio

Sneath Miller & Norton PC, named
chair of the Civil Litigation Section;
• Barbara E. Griffin of the Allegheny

County Bar Foundation, named co-chair
of the Military and Veterans Affairs
Committee;
• Jacqueline B. Martinez of JBM

Legal LLC, named chair of the
Membership Development Committee
and renamed chair of the Immigration
Law Committee;
• Jennifer L. Rawson of Eckert

Seamans Cherin & Mellott LLC,
named chair of the Real Property,
Probate and Trust Law Section;
• Jay N. Silberblatt of Silberblatt

Mermelstein PC, renamed chair of the
Professional Liability Committee; and 
• Devin Arlie Winklosky of Jones

Day, named chair of the Aeronautical
and Space Law Section.

Meyer, Unkovic
& Scott has
announced that
attorney Kathryn
M. Kenyon has
been appointed to
a three-year term
as a hearing com-
mittee member on
the Disciplinary
Board of the
Supreme Court of
Pennsylvania. The
Disciplinary Board’s

goals are to protect the general public,
maintain a high standard of integrity

Meyer, Unkovic & Scott has
announced that Pittsburgh Business
Times selected attorneys Antoinette
Oliver and Tony J. Thompson as 2016
Fast Trackers. The Pittsburgh Business
Times Fast Trackers program honors
up-and-comers under 40 in the
region’s business community. The
selection process concentrates on
their accomplishments to date and
potential for significant career
advancement. A partner at Meyer,
Unkovic & Scott, Oliver is part of the
firm’s Business Litigation, Energy &
Mineral Rights Law, Insurance
Coverage Litigation, Employment
Law & Employee Benefits and
Intellectual Property Groups. She
frequently represents clients in
commercial disputes involving breach
of contract, fraud, negligence, trade
secrets, personal injury, products
liability, insurance coverage and
collection matters. Oliver also helps
clients in employment law matters,
including employment-discrimination
claims, post-employment restrictions,
covenants not to compete and wage-
payment claims. In addition, she
works with clients on intellectual
property matters related to trade-
marks and trade secret litigation.
Thompson participates in the firm’s
Litigation & Dispute Resolution,
Employment Law & Employee Benefits
and Intellectual Property Groups. He
counsels clients on a variety of matters,
including contract negotiations, trade
secrets, labor-management relations,
complex commercial litigation and
commercial landlord-and-tenant
disputes. He has represented plaintiffs
and defendants in both state and
federal courts and in arbitration
proceedings. Thompson also serves
on the firm’s Diversity Committee.

The law firm of
Tucker Arensberg,
P.C. has
announced that
the Hon. Judith
F i t z g e r a l d
received an honor-
able mention by
Law360 for The
Most Influential
B a n k r u p t c y
Judges in History.
Designated by the
Third Circuit to

deal with mass tort asbestos liability
cases, Fitzgerald considerably deepened
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Lawyers’ Mart
APPRAISALS

ANTIQUE AUTO APPRAISALS for all vehicles 1900 to
1990. Expert Witness. Diminished Value. Certified
Appraiser - K. Merusi. 412-731-2878.

CAREER
CONSULTING

CHRIS MILLER, J.D. – 20+ years providing confidential
career consulting services for lawyers in transition.
412-926-5207. www.millercareerconsulting.com.

DOCUMENT EXAMINER/
HANDWRITING

J. WRIGHT LEONARD, BCFE, CDE. Certified. Experienced
in Federal, State & Local Courts. Testimony in Civil &
Criminal Matters. 215-735-4000.

ECONOMIST/VOC. EXPERT
WM. HOUSTON REED, Ph.D. – 25+yrs. of forensic
economics & vocational eval. expertise in one report.
1-888-620-8933.

ESTATE PLANNING
IF YOUR CLIENTS ARE CONSIDERING CHARITABLE
GIVING as part of their estate planning The Pittsburgh
Presbytery Foundation can provide a means to support
charitable work helping those in need throughout SW
Pennsylvania. For more information contact the Foundation
at www.pghpresbytery.org/pghpresbyterianfdn.htm or
Rev. Dr. Douglas Portz at 412-323-1400 Ext 318.

PROCESS SERVICE
INVESTIGATING

THE IMPOSSIBLE WE DO RIGHT AWAY! MIRACLES
TAKE A LITTLE TIME. EMPIRE INVESTIGATION (412)
921-4046. Visit us on our website, www.empireinv.com.

Follow us on Twitter at @AlleghenyCoBar

If you have an idea for an article,
please contact Brian Estadt at
bestadt@acba.org or 412-402-6682.
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