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New video messages from ACBA
President in Sidebar e-newsletter
By Brian Knavish

There’s always a lot going on at the
ACBA, and these days – amid a global
pandemic and all the changes that
come with it – there’s more than ever. 

The amount of topics discussed
during ACBA Board of Governors
meetings can be astounding, and all of
it impacts you, the members of the
Pittsburgh legal community. While the
meeting minutes are available to
members at ACBA.org, few attorneys
have the time to dig through pages
and pages of notes to digest the most
newsworthy items.

Wouldn’t it be nice if there were a
brief, snappy glance at the most
important topics discussed at each
board meeting? Kind of a “what do I
really need to know?” summary …

Now there is.
ACBA President Elizabeth Hughes

is recording brief video recaps of each
Board of Governors meeting immediately
at the conclusion of the session. A link
to the video recap is then included in

the edition of the next available edition
of the Sidebar e-newsletter.

“Particularly during these times,
we want to be transparent about how
we are doing and the challenges that
we are facing, and to that end it is
important to provide the membership
with real-time information about
actions being taken by the board,”
said Hughes. “We decided that through
a quick video, members can hear a
brief message, directly from the
president, summing up the key
businesses being discussed at the
board meetings. Members are always
welcome to read the minutes to get into
the fine details, but we wanted to offer
an easy way to hear the highlights.”

The ACBA launched the video
summary idea in September, and
already there’s significant interest.
More than 200 ACBA members
clicked on the first video message.  

Hughes plans to continue offering
the recaps after each meeting, and the

Focus on Construction Law

ACBA offers free CLE program on
patent protection in the coronavirus era
By Ron Cichowicz

The COVID-19 pandemic permeates
all aspects of life in the United States,
raising issues of critical importance to
everyone, including the legal community.

One specific area of interest to
attorneys will be examined in a one-
hour CLE program presented by the
ACBA titled “How Patent Infringement
Concerns May Shape COVID-19 Vaccine
Development and Deployment.”

The distance-learning program will
be sponsored by BDO, the Chicago-
based professional services firm, and
presented by David Duski, Director and
BDO’s National Intellectual Property
Practice Leader.  

The program will be offered from
12 to 1 p.m. on October 14. 

“This is a very hot topic in the
pharmaceutical and life science
sectors, which are both dominated by
patents,” Duski said. “Everyone working
in these industries should be well
aware of the potential risks their
organizations face.”

According to the program description,
the COVID-19 pandemic has driven
pharmaceutical companies around the
world to shift their focus to develop a
safe and effective vaccine and/or
therapeutic treatment as quickly as
possible. However, the urgency and speed
at which research and trials are being
conducted leaves little time for
companies to assess legal risks – including
potential patent infringement. 

The program intends to provide an
in-depth discussion of the options
available to the Federal Government
to shield potential infringers from
liability to accelerate vaccine delivery

and meet public demand. Also
discussed will be how patent damages
may be assessed in light of the
unprecedented situation if companies
are not immunized against infringement
by the government.

“For pharmaceutical companies,
the greatest assets are their patents,”
Duski said. “They invest substantial
time and resources in research and
development that cost hundreds of
millions of dollars. Now there is a push
to develop vaccines and treatments as
soon as possible. Companies in that

space may not have the time or
resources to assess the relevant patent
landscape or determine if their
development and commercialization
efforts might infringe on patent rights
of third parties. They could be drawn
into unwanted litigation that could
result in significant costs related to
legal fees or damages.”

Duski said another important topic
revolves around the government’s
ability to exercise its ‘march-in’ rights
when a patent was developed using
federal funding and its ability to

provide companies ‘authorization
and consent’ to practice patented
technology. According to Duski, the
government can, in certain circum-
stances, immunize companies for
liability and protect them from
patent infringement claims under
certain scenarios. 

“Most companies want to do what is
best for the public good, but they have
invested time and resources in their
work and expect a return on that
investment,” Duski said. “So should it be
that any vaccine trials or development
be slowed because a company is
worried about patent infringement, or
should they let the government exercise
its march-in and eminent domain
rights so companies can focus on the
public interest?”

If there is a moral to this story,
Duski said, it’s that any time a company
is engaged in new product development
they need to be aware of the patent
landscape and do their due diligence
in advance – especially in these
coronavirus-dominated times.

“After all, this might not be the last
virus (pandemic) we see in our lifetime,”
he said.

This program is free for ACBA
members and has been approved for
one hour of Substantive CLE credit.

For more information, visit the
ACBA website at ACBA.org. n

Substant ive art ic les  focusing on Construct ion Law begin on page 4.

Elizabeth Hughes summarizes
the Sept. 1 Board of Governors
meeting in her first video recap
at vimeo.com/454053656.

Continued on page 3
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Lack experience in a specific area but 
don’t want to turn down a potential case?

Work with attorney Bob Garber.
• Family Law   • Non-violent Crimes
• Wills and Estates  • Civil Litigation
• Legal Malpractice  • Appeals

BOB GARBER
412-261-9933  |  412-266-6222 (cell, available 24/7)
attorney.garber@gmail.com

REFER A CASE, KEEP YOUR CLIENT

“I’ll bring my 42 years of experience, expertise and 

credibility to the table and will even handle the case. 

You keep the satisfied client.” – Bob Garber

THE FULL TEXT AND HEADNOTES FOR THE CASES BELOW APPEAR IN
THE ONLINE, SEARCHABLE PLJ OPINIONS LOCATED AT WWW.ACBA.ORG.

l a w y e r s
J o u r n a l

Gender Bias Duty Officers
If you (attorneys or law students) have
observed or experienced any form of gender
bias in your role as an attorney or law
student intern, you may contact any one of
the following members of the Gender Bias
Subcommittee of the Women in the Law
Division on a daily basis. The duty officers
will keep your report confidential and will
discuss with you actions available through
the subcommittee.

Kimberly Brown......................412-394-7995
kabrown@jonesday.com

Jeanine DeBor ........................412-396-5215
deborj@duq.edu

Rhoda Neft ..............................412-606-8387
rhoda.neft@gmail.com

Ethics Hotline
The ACBA Professional Ethics Committee
“Ethics Hotline” makes available Committee
Members to answer ethical questions by
telephone on a daily basis.

October

Mark Vuono ............................412-310-6399

November
Amy Coco ................................412-765-3399

John H. Riordan, Jr. ..............412-394-3347

The benefits of defining your
associate progression program
By Keith Cameron

Years ago, there were just two
positions – or levels – for lawyers in
most law firms: associate and partner.
The more attentive associates
understood the performance required
over so many years to become a
candidate for partner. Since those
days, the standards and expectations
have become more defined by individual
firms. 

Most larger firms have created
additional position levels and have a
process by which associates can
aspire to, and work toward, becoming
a partner. However, for many of the
smaller firms, the original structure of
two levels seems to remain. Regardless
of your platform, there are significant
advantages in defining a program
which enables your associates to
progress in their career to partner,
and for some firms, that may mean
the addition of at least one more level
or position. 

Defining, or redefining, the associate
progression process is challenging, and
it’s usually reactive to top-performing
associates asking when they will be
considered for election to partner.
Does this sound familiar? Questions as

such tend to arise in firms that don’t
have a clearly defined and/or
communicated progression plan.
Fortunately, there are many ways to
manage your associates’ expectations
more effectively:

Associate Progression Programs

One consideration for your associate
progression program includes the
addition of a third level, which would
lie between associate and full partner.

This would provide your firm the
opportunity to promote associates
without prematurely electing them to
partnership. There are three categories
to define this level: Position Title,
Eligibility Criteria and Remuneration
attached to the position.
Position Title – Senior Associate

and Non-Equity Partner are two
examples, depending on your objective
with a position between associate and
full partner.
Eligibility Criteria – Clearly outline

what performance would be needed
for an associate to be “eligible for
consideration.” Performance alone
should not automatically give an
associate a promotion; it should
always be a management decision by
the partners. Criteria can be quantitative,
qualitative, or both, and they should
represent steps on the path to becoming

L A W  P R A C T I C E  M A N A G E M E N T
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Find this page helpful? Want more
information and resources to help 
you run your practice? Check out the
ACBA’s Law Practice Management Center
at ACBA.org/PracticeManagement.

Continued on page 3

Commonwealth of Pennsylvania v. Joseph George Gazzam, Todd, J. .......................................................................................................Page 127
Criminal Appeal—Homicide (3rd Degree)—Hearsay—Degree of Guilt Trial—Unreliable Confession—
Death of Defendant’s Infant Daughter—Admission of Video Statements to Police

Defendant who entered plea to homicide generally challenges evidence of his confessions to police as being the result of coercive interrogation.

Commonwealth of Pennsylvania v. Cassandra Locke, Borkowski, J. ........................................................................................................Page 132
Criminal Appeal—Sufficiency—Weight of the Evidence—Sentencing (Discretionary Aspects)—Waiver—Defense of Others—
Voluntary Manslaughter

Defendant was not entitled to defense of justification defense when she stabbed her boyfriend after he propositioned her friend for sex.

Our Health Care Power of Attorney and Living Will documents are
available on the ACBA website for free at ACBA.org/POA-Living-Will.
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Gismondi& associates

Quality…Experience…Results… 
It’s what your clients deserve. 

Auto Accidents Personal Injury

1Barron's listings are based on data compiled by many of the nation's most productive advisors, which is then submitted and judged by Barron's. Key factors and criteria for each 
award include: assets under management, revenue produced for the firm, regulatory and compliance record and years of professional experience.

Rankings and/or recognition by unaffiliated rating services and/or publications should not be construed by a client or prospective client as a guarantee that he/she will experience 
a certain level of results from investment advisory services, nor should it be construed as a current or past endorsement of any of the firm's clients. Rankings published by 
magazines, and others, generally base their selections exclusively on information prepared and/or submitted by the recognized adviser. Rankings are generally limited to 
participating advisers. Fragasso Financial Advisors never pays a fee to be considered for any ranking or recognition but may purchase plaques or reprints to publicize rankings. 
 

F R A G A S S O  R E C O G N I Z E D  A S  
B A R R O N ’ S  H A L L  O F  F A M E  A D V I S O R

Barron's names Fragasso Financial Advisors’ founder, chairman and  
CEO Robert Fragasso to the list of 2019 Hall of Fame Advisors.1

The Barron's Hall of Fame Advisors list honors financial advisors  
who have been ranked 10 or more years on one of the following lists:  

Barron's Top 100 Financial Advisors, Barron's Top 100 Independent Advisors  
or Barron's Top Women Financial Advisors. Fragasso has consistently  

been recognized by Barron's since 2007.  

Under Robert Fragasso's leadership, the firm has grown to employ nearly 50  
professionals across five locations in the Pittsburgh region. Fragasso Financial Advisors 

has $1.4 billion under management and non-advisory assets combined.

Investment Advice o ered through Fragasso Financial Advisors, a registered investment advisor.

Call or visit Fragasso  
Financial Advisors today! 
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a partner. Some examples of quantitative
are a minimum number of billable
hours worked; and a minimum
amount of client origination. 

Some examples of qualitative
criteria are: minimum rating on most
recent performance evaluation; certain
level of client relations skills; role in
outside professional organizations (if
your firm expects that of partners);
demonstrated experience with a
corporate closing or first chair in a
trial; and contribution to firm
administration.

If you adopt and communicate
these criteria well, they provide the
objectives toward which associates
should work, as well as benchmarks
against which the partners can evaluate
the associates’ performance improvement.
Until an associate has reached the
thresholds in the criteria, he or she
should not expect to be considered for
promotion. It also establishes an
understanding among the partners
that associates who have achieved the
criteria should be considered for
promotion to the next level.

The program provides the opportunity
to give your associates clear objectives
to strive for. For associates who are
progressing, the process would provide
tangible and official recognition of
their achievements by promoting
them. What we know is that visible
recognition is extremely important to
motivating associates and to their job
satisfaction, which can translate into
positive financial performance for the
firm and the retention of talented
associates.
Remuneration – When you create

this new level, the partners have the
opportunity to create a progression
step for associates, which is financially
sound and affordable. This can be
done by tying predictable bonuses to
performance. For example, if a
promoted associate works more than
a certain number of hours, you may
consider giving her a work bonus; and

LAW PRACTICE MANAGEMENT 
continued from page 2

hope is that future ACBA presidents
will do the same.

“‘Brief ’ is a key word here,” said
Hughes. “We know that everyone is
busy. We promise these will be brief,
concise videos in the two-to-three-
minute range.”

All members receive the Sidebar as
part of their membership, though,
through the years, some have opted out
or changed email addresses without
notifying the ACBA of the change. If
you’re not getting the Sidebar and
would like to, contact Ashley Rice, the
ACBA’s Web and Digital Marketing
Developer, at arice@acba.org. n

NEW VIDEO MESSAGES  
continued from front page

if she brings clients to the firm, you
may consider giving her a percent of
the fee collections from those clients.
Another option some firms use is to
fix the salary, with additional
compensation to be earned through
performance bonuses, like those
previously described.

Firms have found that giving top-
performing associates performance-
related bonuses is less expensive than
giving annual salary increases.
Another benefit of basing bonuses on
performance is that the compensation
for the promoted associates is allocated
proportionately by their financial
contribution to the firm.

Along with the salary and bonus,
you could also manage associates’
expectations by stating if other
benefits may be awarded with the
promotion, such as attendance at
certain partnership meetings, car
allowance, life insurance, office size,
or sharing select firm financial
information. Remember that you
could also state some of the benefits
which are not included, such as certain
benefits reserved for partners.

Improvements Firms Have 
Recognized 

Having a solid, well-communicated
associate progression programs has
been proven to improve firms in many
ways:

1. Official recognition of associate
achievement by promotion motivates
the promoted individual, as well as
others in your firm. The addition of a
mid-level position can be very useful
when a top-performing associate is not
yet ready for partnership consideration;

2. Stronger associate performance
motivated by consistently rewarding
achievement of specific objectives; 

3. More focused professional
development by associates to achieve
specific performance objectives;

4. Defined compensation for promoted
associates which apply methods you
know are financially sound for the
firm;

5. Higher morale among and
retention of your top-performing
associates; and

6. For partners, this process may
preclude frequent discussions about
which associates to promote.

Conclusion

Many successful firms have a well-
defined associate progression program
and likely one that expands beyond
the examples described in this article.
If you’re looking to establish such a
program or enhance the one you
currently have, you should consider
speaking with colleagues at other
firms that have such programs to gain
insight leading to a program that
would work best for your firm. n

Looking to hire
an attorney,
paralegal, 

legal assistant,
legal secretary

or legal
administrator?

Post your employment 
opportunity on
jobs.acba.org.
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A message from the Construction Law Section Chair
By Kate Wrenshall

In the face of the current COVID-19
pandemic, the construction industry is
undergoing a period of momentous
change. In addition to dealing with
construction slowdowns, our clients are
confronted with the unique challenge
of developing, designing, owning,
operating, and building healthier
buildings that will play a pivotal role
in slowing the spread of infectious
diseases. 

The pressure to build a healthier
building stems in part from potential
liability for employers and building
owners. The General Duty Clause of
the Occupational Safety and Health
Act of 1970, Section 5(a)(1), requires
that employers furnish all workers
“employment and a place of employment,
which are free from recognized hazards
that are causing or are likely to cause
death or serious physical harm.”
While the Centers for Disease Control
and Prevention specifically suggests
increasing ventilation inside buildings
to prevent the spread of airborne
illnesses by “[i]ncreas[ing] circulation
of outdoor air as much as possible by
opening windows and doors if possible
and using fans.” New guidelines,
codes, and standards will likely evolve
to meet this demand for increased
public safety.  

With this guidance in mind, property
managers and building owners are
evaluating their heating, ventilation,
and air conditioning systems to assess
how the building’s air systems can
increase the flow of outdoor air
indoors. Gensler – the architecture
firm that designed the Tower at PNC

Plaza, completed in 2015 – did exactly
this well before the spread of airborne
infectious diseases became a key part
of our collective anxieties. The firm
designed a passive natural ventilation
strategy, bringing fresh air into the
building through the building’s windows
(a double façade system), which the
building then utilizes for climate
control 42 percent of the year. The
intent of the design was to give workers
the feeling of being outdoors, but the
fresh-air flow design has a touch of
prophecy to it, as buildings across the
world work to increase the circulation
of outdoor air in indoor spaces.
Sustainable design, previously driven
by a desire to use energy more efficiently,

now may be driven by a functional
need to rely on clean outside air to
prevent the spread of airborne illnesses.
Indeed, the Tower at PNC Plaza seems to
have been designed with the challenges
of a global pandemic in mind.  

Potential design changes driven by
the COVID-19 crisis are not just
centered around increased ventilation.
Codes may soon demand that high
touch surfaces – door handles, sink
levers, and light switches – contain an
antimicrobial surface layer. Carpets in
public spaces may become a relic
since hard surfaces are much easier to
clean than soft surfaces. Barriers
between personal workstations, as
well as throughout restaurants, will

become the new normal. Office
spaces, densely crowded before the
pandemic, will likely thin out, to allow
for appropriate social distancing. The
open office may become a vestige of
pre-pandemic times. Further, the
construction industry will be forced to
rethink access to buildings, conducting
not only security screenings, but
temperature screenings to identify
the germs and viruses a person may
unknowingly spread upon admittance.    

Pressure for the construction
industry to rapidly evolve in response
to public safety concerns is not the
only challenge facing our industry.
The COVID-19 pandemic caused
unprecedented work stoppages in the
Spring of 2020 – particularly in
Pennsylvania. On March 19, 2020,
Pennsylvania became the first state to
order all construction activity to
cease, halting thousands of construction
sites across the state.  

Caused primarily by the state-
mandated shutdown in the spring,
construction starts in Pittsburgh are
down for 2020. In an article written in
the Pittsburgh Post-Gazette on August
9, 2020, Jeff Burd – a good friend of
the ACBA Construction Law Section –
predicted that nonresidential and
commercial construction starts for the
year could be off by at least 30% in the
Pittsburgh metropolitan area, despite
historically low interest rates. In that
same article, Burd, who originally
estimated that project starts would
reach $4.8 billion value this year in
the region, predicted that construction
starts in the Pittsburgh metropolitan

The Construction Law Section tours the Tower at PNC Plaza during one
of its annual new construction tours.

Continued on page 9
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Mediating disputes online via a video
platform: The future has arrived
By Scott D. Cessar

In addition to a full time construction
counseling and litigation practice, I
also have an active mediation practice
serving as the mediator. With stay at
home orders and corporate travel
restrictions due to the pandemic, but
parties wanting to keep the dates of
previously scheduled mediations, I
found myself in a position where I
needed to quickly learn how to conduct
a mediation online. 

After taking a webinar, watching
several tutorials on how to work on
Zoom and practicing with the software,
I conducted my first online video
mediation in early March. The mediation
involved a construction dispute between
six parties, namely a general contractor,
two subcontractors, the carriers for
the two subcontractors, the engineer
and the engineer’s carrier. All told
there were 14 participants located in
seven different states. 

The software enabled me to set up
break out rooms in advance for each
party and one for me to use if I wanted
to bring individuals from different
parties together, much like an in-
person mediation. After having an
opening session with introductions
just like an in-person mediation, I
then moved each of the participants
into their respective party break out
rooms and started to mediate the case.

The break out rooms were comparable
to conference rooms in an office as the

parties’ representatives could see one
another and could see me when I
entered into the break out room. Also,
when I was not in the break out room,
they could securely and confidentially
talk with one another.   

Much like in an in-person mediation
where the mediator goes from conference
room to conference room, I went from
break out room to break out room
working the case, challenging the
parties’ positions and carrying around
and presenting counterarguments. At
times, I brought various participants
together in my mediator’s break out
room to address factual issues. In the
afternoon and at their request, I put
one party’s carrier and its insureds in
separate break out rooms as we pivoted

to discuss the numbers and began an
exchange of demands, offers and
counteroffers.  

This all went on for nine hours until
we reached a settlement contingent on
one carrier confirming authority for a
number which was provided to me the
next morning. 

Here are some takeaways from this
mediation and about ten other ones
I have mediated on Zoom since early
March.

First, online mediation will not
entirely replace in-person mediation,
particularly for larger cases. There
will always be a benefit for having
people spend the time and money to
travel to a location and be required to
attend and participate in person.
Many cases mediated in person settle
late in the day based on the sense of
urgency of getting something done in
view of the invested capital.

Second, in-person mediation enables
a greater ability for the mediator to
develop a relationship of trust with
the principals of the parties and the
adjusters. My first online mediation
benefitted in that I knew many of the
participants as I had earlier mediated
the dispute between the owner and the
general contractor and because I also
held video calls in advance of the
mediation with those persons I had not
mediated with previously. Successful
online mediations, I submit, require
greater in advance communication
with the participants as the video

platform is not as conducive as
compared to personal interaction in
developing trust and confidence with
the stakeholders. In that regard, I
send a detailed email to the participants
explaining what to expect. 

Third, online mediations save a
tremendous amount of money in travel
and time related costs. In my case
discussed above, if not for the pandemic,
14 people would have been traveling
to Pittsburgh by car and plane and
spent the costs for travel, lodging and
meals and invested an entire extra
day of time which could be devoted to
other business. Smaller cases involving
participants from multiple out of town
locations, in particular, will greatly
benefit from online mediation.

Fourth, many times a case mediated
in person does not settle because
there is further discovery to be taken
or it is simply not ready to settle and a
follow on mediation will be needed.
Those situations are particularly
conducive to a follow on, online
mediation where, in some respects,
we are picking up where we left off.

Fifth, online mediations offer
additional flexibility to bring key
stakeholders into the mediation during
the mediation by video in a far more
meaningful way than doing so by
phone. For example, in my online
mediation discussed above and at my
request late in the day, the owner of

All
Construction
Requires
Solid
Ground

Reach Us : stonerlawpgh.com / 412-515-0939

A prerequisite to any construction or 
renovation project is a suitable plot of land. 
Legal issues involving the land and its title can 
affect all aspects of a construction project 
including the financing, permitting, insurance 
and overall marketability. At Stoner Law 
Offices, LLC we focus exclusively on real 
estate law so that we can provide our clients 
with the level of guidance and insight which 
can only come from expertise.

Easements and
Right-of-Way

Mechanics’ Leins
Real Estate Litigation

Title Issues

Zoning and Land Use

We Accept Referrals

Continued on page 9

Scott D. Cessar
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Pennsylvania now imposes new employee eligibility
requirements for construction-industry employees
By Lisa M. Wampler

Since the enactment of the Immigration
Reform and Control Act of 1986, every
employer in the country has been
required to complete and retain a
Form I-9 for every employee hired
after November 6, 1986 to confirm an
employee’s citizenship/immigration
status. With respect to construction
employers on public projects in
Pennsylvania, similar eligibility
requirements have existed since the
Commonwealth’s passage of the
Public Works Employment Verification
Act, 43 P.S. § 167.1, et seq., in 2013.

Under this piece of legislation, a
construction employer is required to
use the E-Verify Program to verify the
employment eligibility of each new
employee hired after January 1,
2013 within five business days of the
hire. E-Verify is a web-based program
administered by the U.S. Citizenship
and Immigration Services and the
Social Security Administration that
allows employers to electronically check
an employee’s work authorization.

Starting on October 7, 2020, all
construction-industry employers in
the Commonwealth are now required
to utilize the E-Verify system to
confirm that new hires are eligible for
employment in the United States
regardless of project sector. The
Pennsylvania Construction Industry
Employee Verification Act (Act 75)
applies to all construction industry
employers who conduct business in

the Commonwealth of Pennsylvania
and employ at least one employee in
the Commonwealth. This requirement
applies to subcontractors at all tiers,
as well as staffing agencies who supply
workers to the construction industry.

Act 75 defines the construction
industry as those who:

Engage in the erection, reconstruction,
demolition, alteration, modification,
custom fabrication, building, assembling,
site preparation and repair work or
maintenance work done on real
property or premises under a contract,
including work for a public body or
paid for from public funds.

If an employer falls under the
purview of Act 75, said employer is
required to match the information
from the employee’s Form I-9 with

that on the E-Verify system. Once
verified, the employer is required to
maintain a record of such verification
for the duration of the employee’s
employment, or three years, whichever
is longer.

The Department of Labor &
Industry’s Bureau of Labor Law
Compliance is responsible for
enforcing the provisions of Act 75.
The Department has the authority to:

1. Enter and inspect the place of
business or place of employment at
any reasonable time for the purpose of
examining and inspecting records of
the employer that in any way relate to
compliance with the Act;

2. Copy any and all records as
Labor & Industry may deem necessary
or appropriate;

3. Require from the employer a full
and accurate statement, in writing, of
the employer’s work verification
process; and

4. Interrogate persons to determine
whether the employer is in compliance
with the Act.

A violation of Act 75 carries with it
a number of penalties. First time
offenders will receive a warning and be
required to terminate all unauthorized
workers. Second and subsequent
violations will result in prosecution by
the Pennsylvania Attorney General’s
office. Such employers may be put on
probation for three years and will be
required to file quarterly reports
confirming the verification of all new
hires. If the employer fails to comply

with the terms of probation, the
employer’s license(s) to do business
(which by definition includes articles
of incorporation) can be suspended
through the Attorney General until the
employer complies. For repeat violators,
the court can order suspension of
licenses to do business for at least a
year and up to permanent revocation. 

Contractors and subcontractors
may be able to avoid these penalties if
they establish that they used the E-Verify
system in good faith. In addition,
under Act 75’s “safe harbor” provision,
a contractor can avoid secondary
liability for its subcontractors’ violations
if the contractor requires compliance
with Act 75 in its subcontracts. In
addition to including a provision that
terminates the subcontract if a
court orders sanctions against the
subcontractor for an Act 75 violation,
a contractor must also obtain written
verification from the subcontractor
that it is aware of the provisions of Act
75 and is responsible for compliance.

Lastly, the Act provides protections
for employees who have been involved
in an Act 75 inquiry. Specifically, the
Act prohibits a construction industry
employer from discharging, threatening,
or otherwise retaliating or discriminating
against an employee because the
employee participated in an investigation,
hearing, or other inquiry under the
Act, or made reports or complaints
regarding violations of the Act to the

Continued on page 9
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COVID-19 fallout could lead to lower commercial property taxes
By Jason Yarbrough

The COVID-19 pandemic, govern-
ment-ordered shutdowns and resulting
economic turmoil have had a profound
impact on commercial property owners.
Even after the reopening of economies
throughout the states, income-producing
properties, including those in Allegheny
County, are experiencing revenue
shortfalls, tenant closures and
evictions, bankruptcies, and changes
in consumer habits and industry
trends that may continue throughout
2020 and beyond. 

Weakened demand for retail
shopping for goods and services as a
result of the pandemic not only causes
an immediate disruption, but it may
lead to long-term changes on occupancy
rates and market rents, leading to
lower property values. While these
factors may negatively impact property
owners in a number of ways, they can
also open the door to some financial
relief in the form of lower taxes by
challenging property values through
tax assessment appeals.

For some owners, a successful tax
appeal can result in substantial sums
of money, consisting of refunds and
reduced expenses for years to come.

COVID-19’s impact on retail

This is a difficult time to own a
shopping center and other income-
producing properties. Amid the
pandemic, even some of the largest
retailers have stopped paying rent
altogether and are attempting to negotiate
abated or deferred rent. Meanwhile,
property owners have to continue to

meet their debt, maintenance, and
other obligations on reduced rents.

Some large retailers, already
struggling pre-pandemic with the
continued rise of online shopping,
have filed for bankruptcy and
announced store closures. It is expected
that more retail bankruptcies will
follow. When a major anchor tenant
closes, it has the potential to have a
ripple effect throughout a shopping
plaza. Tenants who are struggling, but
have a co-tenancy clause requiring
the presence of an anchor tenant, may
try to seize on these closures as a golden
parachute and opportunity for an
early exit from their lease obligations.

For many small businesses, even
federal assistance in the form of
Paycheck Protection Program loans and
other emergency programs may not be
enough for them to survive extended
closures or weakened consumer demand. 

As a result, commercial property
owners are likely looking at increased

vacancies, a longer period of time to
fill vacancies, and the potential of
having to accept reduced rents in
order to do so.

Together, these and other factors
make it less certain that owners of
income-producing properties can
maintain a certain level of occupancy
and profitability and suggest a
reduction in property value. Reduced
property values can lead to lower
assessed values and lower property
taxes.

Is a tax appeal worth it?

Based on the way that income-
producing properties are valued, the
impact of COVID-19 can lead to many
commercial properties becoming good
candidates for lower property taxes.
In many instances, the actual costs of
hiring a professional to assist with a
commercial real estate tax appeal
are small when compared to the
potential savings that may be
achieved, particularly where a property
owner may enjoy reduced property
taxes for many years.

How do appeals work?

A tax appeal must be filed by the
deadline established by each county.
Most tax appeals involve a first level
administrative hearing, where a
government official decides if an
adjustment is needed based on the
evidence presented. This decision is
final if not properly appealed. 

On appeal, property owners will be
required to share economic and other
details about their properties so that

the taxing authorities can reach their
own conclusions and make their own
arguments on a proper assessed value.
There is an opportunity for all
involved to settle on an agreed
assessed value. However, if no
agreement can be reached, the matter
is scheduled for a trial or evidentiary
hearing, and a judge decides the
property’s value based on the evidence
and testimony at trial.

How do you establish a value in a
tax appeal?

The burden of proof is on the party
seeking to change the assessed value.
Property owners typically look to
establish the property’s value based
on one of three methods: the income
approach, the sales comparison
approach, and the cost approach. The
income approach is the most common
appraisal methodology for valuing
commercial properties.

The income approach values the
property as an investment, and looks
at factors such as income, expenses,
vacancies, and investment risk in
determining a property’s value. The
fallout of COVID-19 will likely lead to
lower profitability expectations for a
“stabilized property,” leading to
reduced property values.

Stabilization occurs when a property
reaches a projected range of “normal”
occupancy for the property. The
economic impact of COVID-19 has the
potential to materially impact what
constitutes a stabilized property.
Further, some properties which are no

Continued on page 9
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area may not even hit $3 billion for
the year.  

Buoyed by incredibly low interest
rates, the month of July did show a
rebound for Pittsburgh commercial
construction starts. In a Pittsburgh
Business Times article highlighting
the Dodge Data & Analytics, the
monthly construction value for July
reached $77,005,000 in dollar value,
which represented a two percent increase
over July 2019 for nonresidential
construction. Hopefully the trend shown
in July for commercial construction
continues throughout 2020.  

Despite the difficulty currently
facing our industry, it is a great honor
for me to serve as the chair of the
Construction Law Section. I am
grateful for those who have preceded
me in this position for all their efforts
to grow the section into what it is
today – a friendly group of construction
practitioners who want to learn from
one another and seek to grow profes-
sionally. This year, the construction
section will focus on the evolution of
our industry and our practice area in
response to the COVID-19 pandemic.
Our monthly meetings will continue to
include a presentation that will foster
discussion among our members,
building on our desire to grow and
learn from one another. Each month
we will also discuss recent appellate
decisions and pending legislation that
impact our practice.  

Resourcefulness and resilience in
the face of adversity is fundamental to
our culture as Pittsburghers. The
COVID-19 pandemic has offered
challenges to our industry and our
practice, but I am hopeful that our
section will continue to serve as an

MESSAGE FROM THE CHAIR 
continued from page 4

asset and resource to our members
even in these difficult times. n

one of the subcontractors was sent the
Zoom link, logged in and I put him in
his company’s break room when I felt
that his project manager was not
appreciating the risk to the company
of not making an additional contribution
to the settlement.  

Sixth, and related to the last point,
there will be hybrid in-person and
online mediations where some or most
of the participants are together in
person and other participants, such as
high level executives, adjusters for
carriers or expert witnesses, are
brought into the discussion by online
video from the very outset of the
mediation. This will save costs and
enable more effective mediations.

To close, the advent and use of
online mediations has been greatly
accelerated due to the pandemic, they
are here to stay and they are going to
become far more prevalent. n

MEDIATING DISPUTES ONLINE  
continued from page 5

employer or a governmental authority.
Employers should take note that an
employee who believes they have been
a target of retaliation or discrimination
has three years to seek redress, which
includes filing an action in the Court
of Common Pleas for reinstatement
or restitution. n

Lisa M. Wampler is a Partner in the
Construction Contracts & Risk Management
Group at Cohen Seglias and is the
Managing Partner of the firm’s Pittsburgh
office. With an active and diverse

PA EMPLOYEE ELIGIBILITY
continued from page 6

construction litigation practice, she
represents owners, general contractors,
construction managers, and the different
trades in complex matters involving all
phases of the construction process. Lisa
can be reached at 412-227-5948 or
lwampler@cohenseglias.com.

longer stabilized may be entitled to an
additional reduction until stabilized.

As an example, consider a shopping
plaza which typically was considered
to be stabilized when it was 85%
occupied, prior to COVID-19. By
January 2021, shopping centers may
be looking at an entirely different
ratio with more vacancies. Decreased
occupancy rates at the property at
issue and the overall market are just a
couple of factors that will help property
owners obtain lower property tax bills.

What will the future hold?

The days to come, more than ever,
are uncertain, but it appears that the
impacts of COVID-19 will be felt long
after the current wave of infections
dissipates. Experts warn of a potential
second wave of cases, and government-
mandated measures like reduced

COMMERCIAL PROPERTY TAXES
continued from page 7

capacities, mask use, and social
distancing are likely to continue for
some time. In the same period, small
business owners and large retail
establishments alike may be hesitant
to open new stores.

Property owners are seemingly getting
hit on all sides, so any potential benefit
must be explored. There is a real
opportunity to reduce property tax bill
in this environment, but it may require
property owners to file a 2021 tax
appeal ASAP if they want to preserve
a challenge to next year’s assessed
value.

In Allegheny County, 2021 annual
tax appeals can be filed between
January 2021 and March 2021.n

Jason M. Yarbrough is a partner with
Pittsburgh-based law firm Meyer,
Unkovic & Scott LLP. He is chair of the
firm’s Real Estate Litigation Section,
and frequently represents clients in
property tax assessment appeals and
exemption proceedings, as well as a
number of commercial real estate and
construction law matters. He can be
reached at JMY@MUSLAW.COM.
Reproduced with permission from
Bloomberg Tax & Accounting. Published
July 14, 2020. Copyright 2020 by The
Bureau of National Affairs, Inc. (800-
372-1033) pro.bloombergtax.com.
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The new construction mindset
By Julian Neiser

COVID-19 has probably changed
the practice of law forever for most
commercial and construction lawyers.
That’s a good thing, at least for those
who focus on early case assessment
and resolution instead of a litigation-
first mindset.

There is no question the pandemic
made everything more difficult. No
one escaped from this reality. The
changes to nearly every practice were
immediate, unforgiving, and – apparently
– may become permanent. Years ago,
the prevailing wisdom was that ADR
and mediation was going to rule the
day. Perhaps that time has come,
involuntarily.

The COVID shutdowns also created
an incredible opportunity for true
problem solvers to seize new ground and
perhaps change practice permanently.
After all, the days of unnecessary
litigation, motions practice, and court
appearances were frozen in place
overnight – yet problems still needed
to be solved and bills needed to be paid.

The opportunity to grind through
discovery and settle cases seconds
before jury selection disappeared.
Budgets became uncertain, as did the
financial viability of many companies.
Fast case assessment and prompt
resolution became much more
important than endless discovery. In
short, the traditional litigation highway
was closed. 

Clients have seen the light. Their
expense payments and related bills
are down. The disruption caused by

frequent depositions, employee
interviews, and filing deadlines were
put on pause. Litigation overhead
costs went down significantly. Clients
have to reexamine how they do
business now and one line item to be
scrutinized is litigation expense.

All the machinations that make
litigation what it is (was) started
falling to the wayside and getting to
the heart of a dispute became (gulp) a
business decision. To most construction
practitioners, that was nothing new.
To others, the necessity of resolving a
case without months of grinding
discovery was impossible – and
unprofitable.

There is a better way to resolve
most cases and fix problems (while
still remaining profitable), but it takes
two to tango. Little can be done if one
side is adamant on fighting over every
inch of a case or nitpicking collateral
issues. However, the inevitable

changes to practice, and the mindset
involved in litigation, perhaps can
motivate a real, substantial change in
practice if there is to be a widespread
change of mentality.

Commercial and construction
litigation is a different animal than
plaintiff litigation or even insurance
defense. They also are areas of the law
where outside counsel has the most
influence on business decisions. As a
result, these practice areas are logical
places to start if the changes from
COVID are to take a permanent, and
positive, hold. Here are a few examples
how practice can now change for the
better:
Long Distance is OK. In January,

I flew to Houston for literally 30
seconds of speaking at an initial case
management conference. I did the
same in Philadelphia in January. I’ve
flown to Fargo, marched to Miami,
and beat feet to Boston for minor
appearances – all because “that’s the
way things are.” Every trial attorney
has stories like this. Clients do not
want to pay for these appearances.

In the past, some courts were
resistant to remote appearances, even
for routine status and case management
conferences. That has changed.
Hopefully, it will be permanent. A few
years ago, I proposed a local rule that
would allow motions in the Court of
Common Pleas to be submitted via
mail or email if they were agreed
upon. The idea was to avoid unnecessary
travel and client billings. There was
no appetite for such a thing at the
time. Perhaps times have changed and

lawyers can agree to leveraging
technology to avoid travel and expense.
Work the Problem. Construction

and commercial lawyers are adept at
understanding legal and technical
issues of most cases. Many experienced
lawyers can quickly identify the
problems for both sides and get a
“ballpark” assessment and settlement
value without turning over every
stone. Sometimes, that is a good start
to begin settlement discussions with
the other side, and clients recognize
that. Go on the offensive and propose
an early discussion based upon
available information to fix the
client’s problem early before racking
up a ton of fees and putting the clients
so far at odds with each other that
resolution becomes even more difficult.
Clients will thank you for it.
Overcome the “Perfectionist”

Mindset. I have to tell myself, over
and over, that my client’s problems
are my business, they are not my
problem. I don’t know many litigators
who take a blasé approach to a client’s
problems. The inverse is true – we try
and fix and control everything, prior
to and after our involvement, and
regardless of whether anything
actually can be done about it. It’s
unhealthy and unrealistic. 

COVID isolated us from our clients
and our peers. Socialization stopped
almost entirely, which is still continuing
for a lot of people. This business is
hard enough without isolation and all
the things that happen when home and

Julian Neiser

Continued on page 12
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Contract review and preparation in the COVID-19 era
By K. Bradley Mellor

We’ve all been bombarded with
COVID-19 issues, statistics, projections
and safety and prevention plans for
eight months now. Depending on who
you listen to, the declared pandemic is
getting better, getting worse or staying
about the same. Only the Shadow
knows, I guess. One thing that I know
without any doubt, the pandemic and
the restrictions associated with it, both
those imposed by government entities
and those adopted by concerned
companies and individuals, have
disrupted the “business as usual”
model with which many of us were
very comfortable. Unfortunately for
the stability of the business (and
construction) world, and human nature
being what it is, many people find it
easier to react than to anticipate and
plan for changes.

Because we already know that this
pandemic is here and is having its
undeniable effects on businesses of
most kinds, let’s pretend that we’re
not really anticipating or planning.
That’s too complicated. Let’s pretend
that we’re actually just reacting to
something that already happened, like
we usually do. That would probably
make us feel better.  

I want to discuss effects of the
pandemic on things like schedules,
change orders, and design modifications,
things that have mattered to the
construction industry since forever,
and how we might consider reacting
today. For most construction lawyers,
contracts are the rulebook for a
project. If all the parties know the
rules and what’s expected of them, the

prospect of a dispute is diminished.
The more information we can
exchange and agree on in advance, the
better our prospect of achieving that
construction project nirvana – “on
time and on budget.” Like anything
else in life, we can’t anticipate every
problem, but we can pay attention to
help avoid the ones we know are
likely problems. Now we are aware of
a couple more.

First Steps

I’m assuming our goal here is to try
to avoid problems, rather than simply
set up problems we can win. Only a
very few contractors I’ve dealt with
over the past 30-plus years make their
money winning cases; most make much
more building things and avoiding
problems. To paraphrase Virgil Sollozzo
from “The Godfather,” ‘[l]itigation
(rather than blood) is a big expense.’ I

know some attorneys who prefer to
litigate problems, but wouldn’t your
clients appreciate you more if you
helped them to avoid problems when
possible? That’s why paying attention
to the construction contract before it’s
signed is important. 

Don’t be fooled into thinking that
any standard “form contract” is
appropriate for all projects. A good
example arises from this pandemic
situation. Look at your force majeure
provisions in the contracts you’re
operating under. Are they adequate
for today’s world? Wouldn’t it be good
if you could go back and renegotiate
them for the issues you now know
have hit?

Look at the standard force majeure
clause in the AIA standard documents.
Section 8.3.1 of the 2017 A201 General
Conditions gives the Contractor a
right to additional time (no money) if
he encounters “(3) labor disputes, …
unusual delay in deliveries, … or
other causes beyond the Contractor’s
control, and (5) other causes that the
Contractor asserts and the architect
determines justify delay.” These could
arguably provide schedule relief for
pandemic-caused delays. But would you
feel better if the language provided
for relief when something like a
pandemic prevents your client from
working? And how does the standard
provision apply if a contract is entered
into after the pandemic has become
common knowledge? You knew about
it when you signed the contract, so
how is it now beyond your control? 

If a project shutdown becomes
necessary due to government regulation
over an employee’s exposure, does

that count as “beyond your control” if
you could have enacted safety measures
to prevent widespread contact?
Shouldn’t there have been a safety
program that requires the employees
to stay apart as much as possible? If
you know about the pandemic in
advance, can you claim force majeure
as readily as you would have it was an
unknown issue?  Will issues like this
ever be unexpected again?

How do you deal with provisions
like A201 Para. 3.7.2 in this context?
That paragraph says that the contractor
must comply with “applicable laws,
statutes, ordinances, cores, rules,
regulations and lawful orders of
public authorities applicable to
performance of the work.” How
many of your clients were shut down
during the early days of the pandemic
when Governor Wolf ’s orders deemed
most construction activities “non-
essential?” Did your contracts provide
for schedule relief? Should your
“force majeure” language include this
concept? I’d be surprised if the spring
of 2020 is the last time any of us have
to deal with similar issues.

And what is covered by your
standard clauses? Under the forms we
typically see, there is no money for
force majeure issues. But what if you
have an expensive rented crane on
site and some government order from
some clueless governor or health
secretary or county official shuts
down your project for a month or two?
Who’s paying those crane charges?
Would you not be better off if the
contractor and owner had discussed

K. Bradley Mellor

Continued on page 12
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work life are merged. It’s very easy to
have mental vertigo and to allow all
the neuroticisms that many litigators
have to win out over logical problem
solving. It’s hard, but an overall
change of mentality occurs because of
lessons learned during COVID, and
everyone can have a better life/practice.
In-house Counsel/Clients Sets the

Rules. The general rule is that clients
tell us what to do (within reason), not
how to do it. Sometimes, clients and
in-house lawyers have been dealing
with a problem for so long that they
just want it to go away, and in many
occasions, that means letting trial
counsel fight it out. If clients and
in-house counsel send litigation counsel
on a mission to assess and settle early
and work peacefully, then top-down
change can happen.
It’s OK to be Good to Your

Opponents. COVID taught most of us
that nothing is easy, and it’s likely
people you are working with have a
tougher road to pave. It’s easy to
become frustrated when technology
doesn’t work or a dog is barking at
home, until you have a Zoom mediation
and opposing counsel also has to deal
with three young children. There is no
question that civility is paramount in
construction and commercial practice.
It is impossible to do business with
others if civility isn’t at the forefront
of everything we do. Granting reasonable
extensions, holding back from sending
unnecessary missives on Fridays at
5:30, or not unilaterally scheduling
depositions without talking to the other
side first are good places to start.

None of these ideas are new. But
there is an opportunity to make them
permanent because of a window of

THE NEW CONSTRUCTION MINDSET 
continued from page 10

opportunity created by COVID. We all
have the potential to reduce stress and
expense at the same time. 

Like Rocky said at the end of Rocky
IV, “If I can change, and you can
change, everybody can change.” n

Julian Neiser is a Member with Spilman
Thomas & Battle, PLLC, where he is
co-chair of the Construction Practice
and Vice Chair of Litigation. He is the
immediate past chair of the ACBA
Construction Law Section.

those situations in advance and
included contract language to address
the concern? Maybe you agree to split
the risk in some fashion, maybe one
party agrees to consciously absorb the
risk, or maybe you can negotiate some
other reasonable way to deal with the
cost of that risk.  

I know, I know, you’re going to tell
me that no one could have anticipated
this particular pandemic, and I’d
agree with you. But now it’s here. And
if we’re honest with ourselves, we’ll
admit that these issues don’t just
relate to the COVID-19 pandemic. For
that matter, how sure are we that there
won’t be something similar in the
future? We’re construction attorneys,
we’ve learned new things about
construction and incorporated the
new concepts into our contracts
forever – delay damages and waivers,
impact claims, home office overhead,
safety concerns, lien waivers, chronic
failure warranties, and a thousand
others. It’s our job to help identify new
issues, and to help our clients protect
themselves from the associated risk.
This is a new, perhaps lasting, but
certainly potentially recurring, issue that

CONTRACT REVIEW AND PREPARATION  
continued from page 11

requires some thought and modification
in our contractual relationships.

We should also encourage our
clients to spend some time evaluating
the contractors, subcontractors, suppliers
and professionals who are important
to their projects. Too many of our
necessary project participants are
finding ways to exploit COVID-19 to
excuse failures in schedules, material
deliveries, and even site labor. If
you’re negotiating contracts now for
performance in the future, you should
obviously try to make sure your
contract contains force majeure
language that actually protects your
client. But is that enough? Should we
be advising our clients to list out the
project participants who are important
to project success and try to anticipate
potential issues? Would simple pre-
contract questions, like the ones that
follow, help to avoid unanticipated
problems later?

• Describe/provide a copy of your
office/shop/field COVID preparedness
and compliance program. (I have
clients who have suffered serious
jobsite work interruptions from site
COVID infections when entire work-
forces were sent home and quaran-
tined, which could have been avoided
in the first place with appropriate
plans to work in small, manageable
groups and carefully observe social
distancing. Depending on the size of
the jobsite, contact tracing assistance
may be useful.)

• What suppliers do you use and
where are they located? What is the
supplier’s COVID-19 prevention plan?
Show me a copy.

• Have my suppliers/subcontractors
extended their delivery schedule on other
projects to date? Get an explanation.

• Tell subs or suppliers giving you
prices for their work that your contract

terms will contain this force majeure
language. Are they willing to accept?

• Does the design professional who
may have to answer RFIs or provide
updates have the capability to do so if
he has a COVID problem in the office?
How will we deal with that?

Existing Contracts

Take the time NOW to review existing
contracts to determine your clients’
rights and obligations. Make sure you
and your clients consider the methods
and risks of dealing with safety shut-
downs or infections or interferences.
What will be the required response if
a COVID-19 infection hits some
portion of your project? Too often,
simple things are missed because no
one paid enough attention to potential
risks before the emergency hit. The
bigger the project, the more important
this step is. There’s no excuse for
failing to anticipate the possibility of
rock on an excavation project, and
after the wake-up call we’re all living
through now, there’s not much excuse
for failing to anticipate the effect of a
nationwide or worldwide health
problem like COVID-19. n

Attorney Brad Mellor leads the Bowles
Rice Construction Law team. Practicing
from the firm’s Canonsburg office, he
advises clients through every phase of a
construction project. Brad is also an
arbitrator on the American Arbitration
Association’s Construction Mega Project
Panel and frequently handles industry
mediations. Contact Brad at 724-514-
8926 or email bmellor@bowlesrice.com. 

Visit  us today at ACBA.org.
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Pennsylvania’s statutes of repose and limitations
protect contractors in unique ways
By Pete Nigra

Pennsylvania applies two important,
yet distinct, time limitations on
construction claims. A statute of
limitations sets a mandatory period
within which an injured person must
file a lawsuit after suffering the injury,
or the injured person will forever lose
the claim. A statute of repose establishes
a bright-line deadline that precludes
any claims against a contractor after a
certain period of time, even if a person
is injured by the construction after
that deadline has passed.

Pennsylvania applies a two year
statute of limitation for personal
injury and property damage and a
four year statute of limitations for
breach of contract actions. 42 Pa.
C.S.A. § 5524; 42 Pa. C.S.A. § 5525. Thus,
if a person or property is injured by
negligent construction, the person
must bring the claim within two years
of being injured. Similarly, if a general
contractor wishes to bring a claim
against a subcontractor for breach of
contract, the general contractor will
have four years after discovery of the
breach to bring the claim.

But Pennsylvania also applies a 12
year statute of repose for claims
against any person performing or
furnishing the design, planning,
supervision or observation of
construction, or construction of any
improvement to real property. 42
Pa.C.S. § 5536. If an injury occurs
within the last two years of the statute

of repose, the time period will be
extended by up to two years. The
statute of repose acts to prevent
claims for latent defects in construction.
The Pennsylvania Superior Court has
recognized that, “[a]s a statute of
repose, Section 5536 does not merely
bar a party’s right to a remedy as a
statute of limitations does, but it
completely abolishes and eliminates
the cause of action.” Noll v. Harrisburg
Area YMCA, 643 A.2d 81 (Pa. 1994)
(citing Schmoyer by Schmoyer v.
Mexico Forge, Inc., 621 A.2d 692, 693
(Pa. Super 1993)). Thus, contractors
can enjoy a sense of security that they
will not face claims after 12 years
have passed since construction was
completed.

The statute of repose and statute of
limitations, while similar, are distinct
and provide separate protections for

contractors. The statute of limitations
begins to run when a person realizes
she has suffered an injury, while the
statute of repose begins to run when
construction is complete even though
no injury has occurred. Graver v.
Foster Wheeler Corp., 96 A.3d 383,
386-87 (Pa. Super. 2014).

By way of example, if a decorative
wall falls and injures a person one
year after the wall was constructed,
the injured person will have two years
to bring a personal injury action. If
the person waits to file the lawsuit just
one day beyond the two year period,
the claim will be precluded and the
contractor will have a complete
defense to the claim. If the decorative
wall were completed 12 years and one
day prior to its fall, the injured person
would be precluded from bringing any
lawsuit, even if she attempted to file
the claim the very same day.

The statute of repose can create
somewhat complex issues where one
contractor is sued for the workmanship
of another. For example, assume a person
was injured when the decorative wall
fell exactly nine years after its
completion, and that the injured
person brought suit exactly two years
later against the contractor. The injured
person will have filed properly within
both the statute of repose and the
statute of limitations. But now assume
that the decorative wall was designed
by an engineering company who was
not named in the lawsuit. The contractor
must bring the engineering company

into the lawsuit before the 12 year
statute of repose runs out, i.e., within
one year. (9 years from completion +
2 years until suit is filed = 11 years;
only 1 year remains on the statute of
repose). While fault-sharing claims of
indemnity and contribution normally
have a six year statute of limitations,
the contractor in this example must
understand and act within the drastically
shortened timeframe of the statute of
repose or it will lose the right to bring
in the engineering company to answer
for its failures.

While the interplay between the
statute of limitations and statute of
repose can be nuanced, contractors
should be aware that each of these
protections applies separately to bar
untimely claims. n

Nigra is an Associate at Pietragallo
Gordon Alfano Bosick & Raspanti, LLP.
He is a civil litigation attorney practicing
across a spectrum of Practice Groups
including Insurance Coverage,
Construction, Risk Management,
Professional Liability, the Pro Bono
Guardianship Program, and Litigation.
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How the AIA A201-2017 general conditions
are applicable to COVID-19
By David A. Scotti

The AIA A201 General Conditions
of the Contract for Construction
(A201) is one of the most commonly
used contract documents in the
construction industry. It was first
published in 1911 and the most recent
version was published in 2017. The
A201 helped establish most of the
general terms between the Architect,
the Owner, the Contractor and
Subcontractors. The A201 is generally
used together with other AIA Form
Contracts which together comprise
the terms of the contract.

In reviewing the A201, you will not
find a force majeure clause or even
the term “force majeure.” Force
majeure clauses are used to allocate
risk and address the concept of delay
caused by events that are considered
beyond a party’s control. Typical
force majeure clauses provide that
unexpected events such as natural
disasters, terrorism, wars or other “acts
of God” excuse a party’s non-performance
of a contractual obligation. Force
majeure clauses are intended to
provide some level of relief from the
negative effects of force majeure events,
such as business interruption and
supply chain disruption. Pennsylvania
courts have required that the force
majeure event must have been beyond
the party’s control and not due to
any fault or negligence of the non-
performing party.

So lacking a force majeure clause,
how does the A201 address an event
such as the COVID-19 pandemic?
The A201 treats events of delay such
as COVID-19 in §8.3 Delays and
Extensions of Time.

• §8.3.1 If the Contractor is delayed
at any time in the commencement or
progress of the Work by (1) an act or
neglect of the Owner or Architect, of
an employee of either, or of a Separate
Contractor; (2) by changes ordered in
the Work; (3) by labor disputes, fire,
unusual delay in deliveries, unavoidable
casualties, adverse weather conditions
documented in accordance with
Section 15.1.6.2, or other causes
beyond the Contractor’s control;…or
(5) by other causes that the Contractor
asserts and the Architect determines,
justify delay…

In the event of a delay that fits
within the categories of delay provided
for in § 8.3.1, the A201 provides that
there shall be an extension of Contract
Time and does not preclude recovery
of damages for delay by either party
under other provisions of the Contract
Documents (§ 8.3.2).

Operative Contract Provisions

Beyond the concept of force majeure,
there are many other provisions of the
A201 that are implicated by events
related to COVID-19. Below is a non-
exhaustive list of some of the many
operative provisions.  

• §3.7 Permits, Fees, Notices and
Compliance with Laws

• §3.7.2 The Contractor shall comply
with and give notices required by
applicable laws, statutes, ordinances,
codes, rules and regulations, and lawful
orders of public authorities applicable
to performance of the Work. 

• §10.2.1 The Contractor shall take
reasonable precautions for safety of,
and shall provide reasonable protection
to prevent damage, injury or loss to …

• §10.2.2 The Contractor shall comply
with, and give notices required by
applicable laws, statutes, ordinances,
codes, rules and regulations, and lawful
orders of public authorities bearing on
safety of persons or property or their
protection from damage, injury, or loss.

Section 10.2.2 is broader than
Section 10.2.1 as the use of the word
“safety” is much more inclusive.
Requiring the Contractor to comply with
lawful orders of public authorities
bearing on safety seems to clearly
invoke Contractor responsibility for
protection of workers from COVID-19. 

• §10.2.3 The Contractor shall
implement, erect, and maintain, as
required by existing conditions and
performance of the Contract, reasonable
safeguards for safety and protection,
including posting danger signs and
other warnings against hazards,
promulgating safety regulations and
notifying the owners and users of
adjacent sites and utilities of the
safeguards.

• §10.2.8 – If either party suffers
injury or damage to person or property
because of an act or omission of the
other party… 

Section 10.2.8 should be amended
to also include “illness.” The time
period within which notice is to be
provided also needs to be adjusted. 

• §11.4 Loss of Use, Business
Interruption, and Delay in Completion
Insurance – The Owner, at the
Owner’s option, may purchase and
maintain insurance that will protect
the Owner against loss of use of the
Owner’s property, or the inability to
conduct normal operations, due to fire
or other causes of loss. The Owner
waives all rights of action against the
Contractor and Architect for loss of
use of the Owner’s property, due to
fire or other hazards however caused.

Note that virtually all loss of use
and business interruption insurance
policies exclude losses due to viruses.

• §14.1 Termination by the 
Contractor

• §14.1.1 The Contractor may
terminate the Contract if the Work is
stopped for a period of 30 consecutive
days through no act or fault of the
Contractor, Subcontractor…for any of
the following reasons:

1. Issuance of an order of a court
or other public authority having
jurisdiction that requires all Work to
be stopped.

Continued on page 18

clarkhill.com 
412.394.7711

From our integrated 
business platform to our 
experienced attorneys, 
our full-service 
construction practice 
never stops delivering 
the results you deserve.



October 9, 2020  / Page 15

Construction contracts in the age of COVID-19
By D. Matthew Jameson III

Much has been written on the use
of force majeure clauses in construction
contracts as relates to the impact of
COVID-19.  

The key concept behind a force
majeure clause is an unforeseeable
event – the term literally means
“greater force” and is related to the
concept of an act of God, or an event
for which no party can be held
accountable. For example, Section 8.3
of AIA A201 General Conditions
document speaks to “labor dispute,
fire, unusual delay in deliveries,
unavoidable casualties, [and] adverse
weather conditions,” while Section 6.3
of the ConsensusDOCS 200 Standard
Agreement includes “epidemics” as a
cause beyond the control of the
contractor that may entitle the
contractor to an extension of time.
The question that remains as we move
forward in these uncertain times is
whether COVID-19 will be viewed as
an unforeseeable event for construction
contracts that are being negotiated
now.

Given the unprecedented amount of
media coverage regarding COVID-19,
it seems it would be difficult to argue
that the potential for delays or cost
impacts caused by COVID-19 are
unforeseeable for construction contracts
currently being negotiated. This, in
turn, begs the question: how should
parties address the arguably foreseeable
risks created by COVID-19? 

The most commonly-used construction
contract is the traditional lump-sum
contract where the contractor agrees

to build to a defined set of plans and
specifications within a prescribed
amount of time for a stipulated sum of
money. COVID-19 certainly throws a
high degree of uncertainty into that
traditional contracting method. For
example, if a contractor includes in its
price all of the costs associated with
implementing the current restrictions
and safety protocols imposed by
COVID-19 (social distancing, hand-
washing stations, sanitizing protocols,
limited tool sharing, jobsite screening,
etc.) what happens if those restrictions
and safety protocols are increased or
changed in the future? Is the contractor
forced to bear those costs given the
foreseeability of additional potential
restrictions or requirements? On the
other hand, if we are fortunate enough
to get an effective vaccine in the
near future and current COVID-19

construction restrictions are no longer
necessary, does the contractor just get
to keep that windfall as unanticipated
profit?  

In some respects, the uncertainty
resulting from COVID-19 is similar
to the uncertainty that contractors
frequently face with rock excavation
in Pennsylvania. If the owner deems
all excavation unclassified, the
contractor has to make assumptions
about how much rock it may have to
excavate. At times owners assume
that this is the best result for them
because it removes the risk of receiving
claims for rock excavation from the
contractor. This assumption, however,
ignores the reality that by making all
excavation unclassified, the contractor
will have to increase its price to
protect itself from the possibility of
encountering rock. Similarly, if an
owner attempts to contractually
allocate all COVID-19 risks onto the
contractor, the contractor will be
compelled to build a significant
COVID-19 risk premium into its price.  

Instead of attempting to allocate the
risk of COVID-19 onto the contractor
at the time of contract formation, the
owner may be better served by
excluding the costs of COVID-19 from
lump-sum contracts and handling
those costs via change order during
the project. While potentially adding
to cost uncertainty, this approach will
likely minimize the costs that the
owner would pay due to COVID-19
construction restrictions.

Another contractual option would
be to include an allowance for COVID-
19 costs that would then be tracked

during the project. Definition is key to
this approach – agreement by both the
owner and the contractor as to costs
the allowance can be used for and how
those costs should be tracked is imper-
ative. If the allowance is exhausted
(perhaps due the implementation of
additional restrictions), the contractor
would be entitled to a change order
for additional COVID-19 costs. On the
other hand, if the allowance is not
exhausted (perhaps due to a vaccine
eliminating the need for the COVID-19
restrictions) the balance of the
allowance would remain with the owner.

In lieu of a lump-sum contract,
parties may also want to consider a
cost-plus contract with a guaranteed
maximum price (GMP) with a shared-
savings clause. Under this contractual
arrangement, the contractor agrees to
a GMP and if the contractor is able to
bring the project in below the GMP
the contractor gets to keep a portion of
the savings. This approach would
incentivize the contractor to keep its
COVID-19 costs to a minimum while
also being vigilant in protecting the
project from COVID-19 risks so as to
avoid a delay that would certainly
increase its costs.

Finally, an owner may want to
consider phasing a project in an
attempt to minimize the potential
impact of COVID-19. For example, an
owner could enter into a contract for
its site work as an initial phase with
the hope that by the time the site work
is complete a COVID-19 vaccine
may be in place and the risks and

Continued on page 18
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An examination of the Pennsylvania Mechanics’ Lien Law of 1963
By Kenneth W. Lee

A. Introduction

This article examines the Pennsylvania
Mechanics’ Lien Law of 1963 (MLL) as
it applies to non-residential improvements;
meaning a building or structure
unrelated to a residential dwelling.
The MLL is found at 49 P.S. §1101 et
seq. and is organized as follows: 

A Mechanics’ Lien claim (claim) is
governed by the MLL while the
proceeding to enforce the claim is
governed by Pa. R.C.P. 1651 to 1661.
Courts have held that the MLL being
in derogation of the common law must
be strictly construed which appears to
conflict with the Pennsylvania Statutory
Construction Act mandate that all
statutes enacted after September 1,
1939, be liberally construed even if it
is in derogation of the common law.
Though the Superior Court’s 2012
decision in Bricklayers held a liberal
interpretation of the MLL applied, the
Pennsylvania Supreme Court overturned
this decision on other grounds. Thus,
the conflict remains.

B. Notice of commencement/
notice of furnishing

Previously, a claimant could wait
until the work was completed before
exploring potential remedies under the
MLL. No longer is that premise applicable
with non-residential projects.

Prior to commencing work, an
owner or the owner’s agent may now
file a Notice of Commencement with
the Pennsylvania State Construction
Notices Directory. If the Notice of

Commencement is filed, then any
potential claimant other than a
contractor must file and serve a
Notice of Furnishing upon the owner
and/or contractor within 45 days of
the date on which the potential
claimant first furnished labor, materials,
equipment or services or all MLL
remedies are waived.  

C. Waiver of liens

Any attempt at waiving the MLL
rights of any subcontractor by the
owner or a contractor pre-construction
or by inserting MLL waiver provisions
in a contract or subcontract are void
as a matter of public policy.

There are three exceptions to this
public policy: posting of a payment by
the contractor with the No-Lien
Agreement; in exchange for payment
of work performed; and through the
failure to comply with the Notice of
Commencement procedures.

D. Who may claim 

Only a contractor, a subcontractor,
or a sub-subcontractor may file a claim.
A contractor is one having a contract
with the owner, the subcontractor is
one having a contract with the
contractor, or also being one having a
contract with a subcontractor of the
contractor or a sub-subcontractor. The
work covered by a claim may include
labor, skill, superintendence, hauling
materials, fixtures, machinery and/or
equipment reasonably necessary in
furtherance of the erection or
construction or the alteration or
repair of an improvement.

Erection or construction, alteration
or repair and improvement are defined
in the MLL. Courts have continually
held that the improvement upon
which a claim is founded must be a
building or a structure.

E. Owner and interest against
which a claim is asserted

A claim is permitted against every
improvement and the estate or title of
the owner in the property. An owner is
one having any interest in the property.
The property is the real estate upon
which the improvement is or is to
be located.

A claim is prohibited where:
a.) the labor or materials are

furnished for a purely public purpose;
b.) the property is conveyed prior to

the filing of a claim for alterations
or repairs;

c.) the labor or materials were
furnished under a contract with a
tenant and the owner in fee has not

consented in writing that the improvement
was for the immediate use and benefit
of the owner; or

d.) the claimant holds a security
interest in the materials furnished
under the Pennsylvania Uniform
Commercial Code or the claimant has
reserved title or the right to reacquire
title.

The public purpose exception must
be a true public purpose. If the property
is owned by a public entity but used
for a private or proprietary purpose
(as distinguished from a governmental
purpose) a claim exists.

A claim is permitted against the
leasehold interest of a tenant. However,
the courts require the fee owner’s
written consent to the improvement to
uphold a claim against the fee estate,
so long as the owner/tenant relationship
is not a ruse.

F. Erection or construction vs.
Alteration or repair

Whether the work constitutes
erection or construction or an alteration
or repair is significant for two main
reasons. First, if the work is an alteration
or repair no claim may be filed if the
property has been conveyed prior to
the filing of the claim.

Second, the distinction determines
priority of the claim as to other creditors
of the owner. If the claim is erection or
construction, then for purposes of
priority the claim relates back to the
date of the visible commencement
upon the ground of the work. If the
work is an alteration or repair, then
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The intersection of claims analysis and data analytics
By Dan Jasper

Big data and business analytics
have been around for the better part
of a century, but only in the last couple
of decades have they begun to permeate
every aspect of business. According to
Valuates Reports, the big data analytics
market size is projected to surpass
half a trillion USD by 2026. Certain
industries have not been as quick to
adopt data analytics into their business
model, and the legal profession falls
squarely in this camp. However, over the
past decade, adoption of data analytics
in the legal industry has ramped up.
As adoption accelerates, those who
embrace data analytics and the associated
technological advances will gain a
clear competitive advantage.

What Is Data Analytics?

Data analytics refers to the techniques
used to sort through massive amounts
of unstructured information and derive
key insights from it. The data analytics
process often involves combining
information from non-uniform, disparate
datasets in order to identify potential
relationships and trends. 

Data visualization is a specific
subcategory of data analytics, whereby
data is presented in a graphical or
pictorial representation to identify
trends and relationships among the
datapoints more easily.

Information Consolidation

When contractors begin work
under a new contract, they are not

usually planning on submitting a
claim for additional costs down the
line. Consequently, information vital to
the claim may not be stored in a single,
well-maintained dataset. In one recent
case, a contractor had submitted
hundreds of change orders that were
charged on a time and materials basis.
Although the contractor had maintained
an Excel file keeping track of the
change orders and the amount paid
under each, the file did not include a
record of the actual types of costs
charged under those change orders. This
information was only available across
more than 1,500 T&M slips submitted
along with the change orders.

To avoid duplicating amounts
claimed between the change orders
and the claim itself, the contractor had
to identify the specific types of costs
paid under the change orders. The
contractor could have asked a legal or
consulting team to review all 1,500
T&M slips and copy the data into a
single dataset for analysis. However,
this would have been very time
consuming and expensive – and
susceptible to human error. Instead,
an Excel macro was developed to pull
the relevant data from all of the T&M
slips and compile it into a single Excel
file of roughly 20,000 rows. 

At this point, the data could be
filtered and summarized with just a
few easy clicks of a button. The entire
process took roughly 20 hours, a
massive reduction from the 200 or more
hours it could have taken to individually
open each T&M slip and manually
copy the data to a new file. This is
merely one example of how Robotic

Process Automation, or RPA, a type of
software that can automate mundane
and repetitive tasks, can save money,
reduce time and increase accuracy.

Damages Quantification

Whenever possible, the primary
source for a damage quantification should
be a detailed general ledger or job
cost report. For larger contracts, these
datasets can easily be hundreds of
thousands or even more than a million
rows. Attempting to analyze this data
in Excel can be unwieldy at best and
downright impossible at worst.
Fortunately, there is a plethora of
tools available for easily and efficiently
analyzing data of this size. MS SQL
Server is a staple in the data analytics
industry and can easily handle almost
any task necessary in a damages
quantification analysis. Although
there may be a steep learning curve,
having the knowledge and skills to
compile, transform and summarize
big data can save immeasurable time
and money in the long run.

Telling a Story with Data

One of the more exciting aspects of
data analytics is data visualization.
Not only are data visualizations more
appealing in appearance, they enable
users to quickly gain valuable insights
that may not otherwise be apparent.
Additionally, there are now many easy-
to-use programs to create dashboards
with a variety of visualizations.

In another recent case, a contractor
had submitted over 10,000 invoices

over the course of a project. A
dashboard was developed that included
visualizations summarizing the data
in a more accessible format. Users
could begin at a high level and drill
down into narrower categories of
invoices. They could see specific
invoices of interest and then follow a
link to view all of the associated
supporting documentation. Both the
legal and consulting teams used the
dashboard, likely saving the contractor
hundreds of thousands of dollars
through increased efficiency.

The benefits of data visualization
go beyond internal efficiencies. An
attractive data visualization dashboard
can assist in holding the attention of a
jury, judge or arbitration panel. In
complex damages cases, hours – or
even days – are spent discussing cost
accounting and staring at tables upon
tables of numbers. Providing this
information in a more digestible form
can help drive a point home.

Conclusion

These are just a few of the ways
data analytics can be used in claims
analysis. Data analytics is no longer
the future. It is the present. Legal
professionals who do not leverage
data analytics to increase efficiencies
and improve their work product will
be operating at a severe deficit. n

Dan Jasper is a Director in the Construction
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BDO. Dan’s primary focus is construction,
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2. An act of government, such as a
declaration of national emergency,
that requires all Work to be stopped…

The requirement that all Work be
stopped will likely affect this clause’s
applicability.

Although the OSHA Alert, COVID-19
Guidance for the Construction Workforce
needs to be referenced, it is somewhat
remarkable how AIA A201 can be
readily adapted to a previously
unforeseen set of circumstances. n

AIA A201-2017 GENERAL CONDITIONS 
continued from page 14

uncertainties caused by COVID-19 will
be either eliminated or dramatically
reduced. Then, future phases of the
project could be contracted with less
risk to allocate among the parties.  

Regardless of which of the above
contractual approaches are taken, it is
important for parties to remember
that while COVID-19 presents parties

CONSTRUCTION CONTRACTS  
continued from page 15

to a construction contract with many
risks that are difficult to define and
allocate, these risks will most likely be
viewed as foreseeable moving forward.
Therefore, parties should consider the
above-discussed contractual-allocation
methods to deal with these risks. n

D. Matthew Jameson III is Co-Chair of
Construction Law Practice Group at
Burns White in Pittsburgh. A seasoned
trial attorney, he counsels and represents
contractors, subcontractors, construction
managers and other clients in the
construction industry in all aspects of
construction law, and has extensive
experience in complex commercial
litigation. Jameson is also routinely
asked to serve as a mediator or arbitrator
in a variety of construction disputes.

priority is determined as of the date of
the filing of the claim.

To determine the distinction, courts
look at the extent of the alterations or
repairs to an existing structure. Often
the issue is whether a change to the
structure’s purpose has resulted or
the property value has substantially
increased through the work.

A claim is subordinate to:
a.) A purchase money mortgage as

defined in 42 Pa.C.S.A §8141(1); or
b.) An open-end mortgage as

defined in 42 Pa.C.S.A §8143(f), where
at least 60% of the proceeds are
intended to pay or are used to pay all
or part of the costs of construction.

G. Perfecting a claim

The procedures applicable for
perfecting a claim are determined by

PENNSYLVANIA MECHANICS’ LIEN LAW  
continued from page 16

whether the claimant is a contractor
or subcontractor.

To perfect a claim a contractor must,
1.) file a claim with the prothonotary

as provided by this act within six
months after completion of his work;

2.) within one month of filing the
claim, serve a notice upon the owner
of the filing stating the court term and
number and date of filing; and

3.) within twenty days of serving
the notice upon the owner, file an affidavit
of service of the notice setting forth
the date and manner of service.

Service of the notice of filing of the
claim shall be made by an adult in the
same manner as a writ of summons or
if service cannot be so made then by
posting upon a conspicuous public
part of the improvement. Service in the
same manner as a writ of summons
requires this notice to be served by
the Sheriff.

The contents of what a claim must
include are outlined in the MLL. The
claim must substantially comply with
these requirements and furnish
enough detail to provide an owner to a
successful inquiry. Amendments to a
filed claim are liberally permitted,
provided the amendment does not:
substitute a different property than
that described in the claim; or substitute
a different party with whom the
claimant contracted; or increase the
aggregate amount of the claim.

A subcontractor must comply with
the same requirements as a contractor
to perfect a claim. However, the
subcontractor must serve a Formal
Notice of Subcontractor’s Intent To
File Mechanics’ Lien claim (Formal
Notice) upon the owner as a prerequisite
to filing a claim.

The Formal Notice must be served
on the owner at least thirty days prior
to the filing of the claim and must state:

(1) the name of the claimant;
(2) the name of the person with

whom he contracted;
(3) the amount claimed to be due;
(4) a general nature and character

of the labor or materials furnished;

(5) the date of completion of the
work for which the claim is made; and

(6) a brief description sufficient to
identify the property subject to the
claim.

The Formal Notice may be served
upon the owner (i) by first class,
registered or certified mail, (ii) by an
adult in the same manner as a writ of
summons in assumpsit or (iii) failing
these, by posting the Formal Notice
upon a conspicuous public part of the
improvement. 

H. The enforcement action on a
claim

The filing of a claim provides
collateral for any amount determined
to be due the claimant and does not
permit the selling of the property to
satisfy the debt. The claim must
be reduced to judgment which is
accomplished through an action to
enforce the claim.

Such an action must be filed within
two years from the date the claim is
filed unless the owner agrees in writing
to extend the time. Judgment must be
entered in the enforcement action
within five years from the date the
claim is filed. There are stays of these
periods for such things as motions by
the owner or appeals. n

Kenneth W. Lee has prosecuted or
defended Mechanics’ Lien Claims in
several states and on a variety of proj-
ects such as a cranberry plant, a yogurt
plant, several natural gas facilities, a
112 mile natural gas pipeline, ship yards
and shopping centers. He has lectured
extensively on the subject of Mechanics’
Liens as well. Mr. Lee is a 1987 graduate
of the University of Pittsburgh Law
School and spent the first part of his
career in Pittsburgh where he still main-
tains many clients and friends. He has
been recognized in the Construction Law
practice as a Best Lawyer© and as a
Pennsylvania Super Lawyer© and is a
Fellow in the Construction Law Society
of America.
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Force majeure and hardship in construction
contracts: Could arbitration be a solution?  
By Giselle Leonardo

Force majeure clauses are common
in most construction contracts. But what
if the force majeure clause does not
adequately address the circumstances
resulting from the recent pandemic?  

Force Majeure

The term force majeure is generally
used to describe the clause which the
parties have agreed to between
themselves to excuse a party’s
performance when that performance
is impacted by forces beyond the
impacted party’s control. Translated,
the phrase means superior force,
giving rise to the common interpretation
that it is an “Act of God” or an “event
reasonably beyond the control” of
the parties. 

In drafting construction contracts,
parties usually endeavor to include a
clause for Force Majeure, but sometimes
it’s considered “boilerplate” and not
given the time and attention it
deserves. Often, force majeure events
are addressed by granting monetary
relief or time extensions, or both.
Under certain conditions, suspension
or termination may be invoked.    

In the common law system, parties
make their own agreements and set
their own terms, and it is these terms,
subject to certain limited exceptions,
that govern the parties’ relationship
under the contract. Since the parties

are free to create their own terms, the
common law generally will not alter
those terms using legal theories outside
of the contract, save for a few limited
cases. One of those cases is frustration,
but it is very limited in its application.
It is because of this that parties will
draft their own force majeure provision
in their contracts. While parties are
free to craft whatever force majeure
clause they desire, these clauses are
primarily constituted of two sections:
i) the definition and ii) the application
of the clause in relation to the event,
and relief granted. 

Force majeure clauses can be broad
or narrow. For complex construction
projects the clause is typically longer,
often extending to several pages for

international projects. “Acts of God”
are typically included, which can
encompass natural events and disasters
such as floods, earthquakes, etc. In
international projects – expropriation,
nationalization, government action,
strikes, civil strife may be the risks
to name just a few. Even in non
“international” projects, strikes,
labor shortages, or work slowdowns
may be the concern. Consider also,
shortages in supply, materials or even
certain raw materials. Clauses intended
to be more comprehensive may
contemplate distinct scenarios such
as “Acts of War,” and may identify
specific characteristics. Force
majeure clauses may also contain
some general language such as
“unforeseen events” or “beyond the
reasonable control of the party.” In light
of recent events, many practitioners
are revisiting existing clauses and
contemplating terms such as “pandemic,”
as well as concepts related to government
mandates in force majeure clauses.

Force Majeure, Global Pandemics,
and Construction

Until recently, many have not
considered the impact of a pandemic
as a possible force majeure event.
Shutdowns and work stoppages caused
by the current global pandemic
impacted many construction projects.
The layering of governmental bodies,
each with different and unique

restrictions and compliance protocols,
changed work environments across
the world. Nationally, the matter is further
complicated by the intertwining of
various levels of Federal, State, and
Local agencies’ guidance, orders, and
mandates. Consider further the impact
of supply chain issues and fabrication
of specialty materials and parts.  

Many complex construction contracts
will have both a specific definition and
a general inclusionary language
regarding “unforeseeability” and “events
beyond the reasonable control.”
Recently an interesting point has
arisen regarding “unforeseeability,”
since the event technically may be
“foreseeable.” In the context of the
most recent pandemic, some may claim
that it was completely unforeseeable
prior to early 2020, while others may
argue the current global pandemic
was not “unforeseeable.” 

Occasionally, questions arise as to
whether force majeure will excuse
performance when the performance
of obligations becomes economically
unviable or commercially unreasonable –
in other words “Impracticable.”
Generally, commercial impracticability
is insufficient for force majeure.
Usually when parties are concerned
about disruptions in markets, supplies,
or prices dependent on certain market
conditions, the best course is to develop
language that addresses these risks. 

Continued on page 22
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Videoconferencing in remote arbitration
and mediation: Practice pointers
By Giselle Leonardo 

Introduction

In the wake of the recent pandemic,
practitioners have found their cases
postponed due to the backlog in the
courts. While the courts are making
efforts to move cases along, it may be
a while before jury trials, or even
bench trials can be heard. While
clients may have been patient in the
beginning of the pandemic, many
clients and practitioners simply
cannot wait for an undefined period
of time.   

Additionally, clients have a right to
an effective and timely resolution of
their disputes. In recent months,
many practitioners have become
aware of, if not familiar with the use of
videoconferencing for meetings,
hearings, and maybe even mediations.
However, the application can go far
beyond the simple meeting or hearing.
This article will explore alternatives
to traditional court practice by using
videoconferencing, explore some of
the challenges, and consider potential
solutions. This article concentrates
primarily on the use of videoconfer-
encing for arbitration hearings,
although, some of the points may be
useful for court hearings as well,
depending on the available technology
and the inclination of the particular
judge and his or her procedures. Since
this article focuses on arbitration, the

author will address remote mediation
in a future article.   

What is Videoconferencing?

Videoconferencing is a technology
that uses the internet to allow people
in different locations to join a meeting
either by video/computer or telephone
and allows them to see and hear one
another for conferences, webinars,
live chats, screen sharing and other
collaborations.

There are many videoconferencing
platforms available. Some of those
include Zoom, Microsoft Teams, Cisco
WebEx, GoTo Meeting, Google Meet,
and Blue Jeans among others. All
platforms are constantly evolving

with advancements in technology and
it is important to keep up to date with
updates and developments for effective
use of these platforms.

Arbitration Using 
Videoconferencing

Fundamentally, arbitration is a
flexible process:  the parties are able
to select the law, the venue, the rules,
the scope of issues to be arbitrated,
the institution, and the arbitrator,
among others. Since arbitration is
inherently flexible, one of the many
advantages is that it can be adapted
for videoconferencing. Admittedly
there are differences from “live in-
person” hearings and the remote
videoconferencing experience. Some
counsel express concern about the
ability to present evidence and the
ability to effectively cross examine
witnesses by direct confrontation.
Other concerns include the ability to
“read” the decision maker, and other
people in the room with facial
expressions, and other non-verbal
indications and “cues” throughout the
hearing. There are the lingering
questions regarding the use of cell
phones and laptops to communicate
with the witnesses during their
testimony. All of this can be effectively
addressed by the arbitrator in a
procedural hearing and by the
issuance of a hearing protocol for the
final hearing. 

Most complex arbitrations have
several phases: the initial preliminary
hearing, the interim phase (discovery,
motions, and pre-hearing briefing),
the final hearing (and post-hearing
briefing), deliberation, and award.
Depending on the particulars of a
specific case, the final hearing may be
bifurcated into two parts: the merits
hearing and the attorney fee hearing
(entitlement/quantum or both). The
preliminary hearing may be routinely
conducted by telephone call, but now
there is an option to be conducted by
videoconference, which may give all
involved including the parties, counsel,
and the arbitrator(s) a better feel for
everyone involved. Again, since
arbitration is flexible, this is an
option. The same would hold true for
the other phases up to the final hearing,
and even after, if needed. 

For legal arguments involving
counsel only, the process is somewhat
more simplified than for complex
cases with multiple witnesses and
voluminous exhibits. For those cases,
the process is more complicated and
needs to be streamlined to be efficient
and effective to ensure a fair and a
balanced hearing where all participants
feel they have been given a fair and
equal opportunity to present their
case to the arbitrator. 

Mastery of the technology is critical
so that it will not interfere with the

Giselle Leonardo
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Key Considerations When 
Evaluating Events Under Force
Majeure Clauses

When determining whether an event
falls within the definition of force
majeure in an existing agreement,
first consider the specific language.
Subject to the particular language in
the parties’ agreement, generally, one
may be required to show:

1. The party seeking relief was
prevented from performing its
obligations or was delayed;

2. The event was beyond the control
of the party seeking relief; 

3. There were no reasonable steps
the party seeking relief could have
taken to mitigate;

4. The force majeure event the sole
reason for non-performance 

Next, we consider the case when
there is no force majeure clause or when
the event does not fall within the scope
of the specific force majeure clause.  

An Alternative: Hardship Clauses
and Arbitration

The purpose of force majeure
clauses in construction contracts is to
provide a mechanism between the
parties to address certain events that
arise in the future and to address, among
other things, time and costs: essentially
to allocate the risk appropriately
among the parties. Similarly, hardship
clauses may also be incorporated into

FORCE MAJEURE CONTRACTS
continued from page 19

contracts either at the time of drafting,
or afterward, or in connection with a
submission to arbitration.  

Hardship is distinguished from
force majeure which is codified in civil
law jurisdictions, and from common
law doctrines such as frustration,
impracticability and impossibility since
it is not a legal doctrine. Another way
to think of it in the common law
tradition would be akin to a “gross
inequity” clause. 

Some laws, particularly in international
civil law jurisdictions, address hardship
situations by using rules designed to
protect a party where events have
made the performance of that party’s
obligations much more onerous than
the parties reasonably anticipated at
the time they entered into the contract.
In the international context, these laws
differ significantly from jurisdiction
to jurisdiction. In certain jurisdictions,
the laws require the parties to renegotiate
the contract, and if the renegotiation
between the parties fails, the sole
remedy may be termination. In other
cases, the burdened party may have
the right to request “adaptation” of
the contract by the Arbitrator. 

Whether or not an arbitrator should
adapt a contract in the event the parties
are not able to renegotiate it is a topic
of debate. By simply leaving a party
bound to the original terms, and if the
terms become so onerous, the party
may have no other option but to terminate
or default. Some suggest that parties
may employ the use of a hardship
clause. One institutional method
suggested two basic options: adaptation
or termination. A contemplated potential
solution suggests that provision could
be made for the satisfaction of two
primary conditions, and then the
selection of the desired course to
follow. By way of illustration: 

In the event that 
a) the performance of the duties is

so onerous to the burdened party; and 
b) the burdened party cannot avoid

or overcome the event;  
Then [select one option from below]
i) the party who is burdened may

terminate the contract but may not
seek adaptation from the Arbitrator; 

ii) either party may request the
Arbitrator to adapt the contract or to
terminate the contract; or 

content and the parties’ ability to
effectively present their case. 

For the final arbitration hearing via
videoconference some points to
consider include:

• Who will establish the framework
and protocols for the arbitration via
videoconference?

• Who will conduct the video-
conferencing for arbitration hearing?
The arbitrator, only one of the counsels,
or a third-party provider? [the author
does not recommend only one counsel
control the hearing, unless the parties
specifically request it]

VIDEOCONFERENCING 
continued from page 20

including preparing damages calculations,
working to resolve schedule delay
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iii) either party may request the
Arbitrator to terminate the contract.

Item ii) above follows some civil
law countries and UNIDROIT
principles. It allows the arbitrator to
either adapt or to terminate. If the
parties select adaptation, they may
submit support for their positions to
aid the decision maker. 

Conclusion

In interpreting or drafting force
majeure clauses, consider first the
governing law that applies and then
review the key points discussed
above. For contracts that don’t have
force majeure provisions, or if it is
drafted in such a way as to prevent
relief for the specific event and only
offers termination, and the parties are
unable to renegotiate, consider using
a hardship clause and submission to
arbitration which would empower the
arbitrator to adapt the contract to the
new conditions. n

Giselle Leonardo, Esq. is an Attorney &
Civil Engineer, and is a full-time
independent neutral primarily serving
as Arbitrator on complex construction,
energy, infrastructure and international
cases. She is a member of the AAA
Construction Panel & ICDR International
Panel, CPR, and serves on ICC cases.
She also serves as a mediator and utilizes
videoconferencing in both arbitrations and
mediations. Info at www.Leonardo
Arbitration.com or by email gleonardo@
LeonardoArbitration.com.

• How will the confidentiality of the
process be secured and guaranteed?

• Will the arbitration hearings be
recorded? If so, who will have access
and when? How will the security or
the recording and confidentiality be
guaranteed? 

• What will serve as the “official
record” (will there be a court
reporter?) 

• Will there be a restriction on the
use of other recording devices?

• How will witnesses be handled to
ensure the testimony is not influenced
during questioning?

• How will the witness be viewed?
(headshot only, full body, desk area?)

• Who will be allowed to observe
the witness’s testimony? 

• Will counsel need separate
“break-out” rooms?

• How will the arbitrators confer on
issues that arise during the hearing?

• Does the arbitrator have sufficient
command of the technology to handle
issues that arise from a technical
perspective during the hearing if
there is no third-party assistance?  

• How will objections be handled? 
• How will voluminous exhibits be

handled? Multiple screens? 
• Who will control the presentation

of exhibits on the screen and for the
witness?   

• Who will be in charge to
assure the fundamental security of
the technology?

Conclusion

Certainly, this is not an exhaustive
list, but it can serve as a starting
point for an effective, streamlined,
and efficient arbitration using
videoconferencing. n

Giselle Leonardo, Esq. is an Attorney &
Civil Engineer, and is a full-time
independent neutral primarily serving
as Arbitrator on complex construction,
energy, infrastructure and international
cases. She is a member of the AAA
Construction Panel & ICDR International
Panel, CPR, and serves on ICC cases.
She also serves as a mediator and utilizes
videoconferencing in both arbitrations and
mediations. Info at www.Leonardo
Arbitration.com or by email gleonardo@
LeonardoArbitration.com.
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1 Ethics credit

Presenting with Impact: How to Hit Your Points While Keeping 
Them Awake
1 Substantive credit

Race and College Admissions
2 Substantive credits

Remote Work and Mobile Devices: Is Your Data Safe?
1 Substantive credit

Selecting Construction Arbitrators – Issues & Considerations
1 Substantive credit

Shifting Landscapes: Adapting Your Firm to Emerging Liability Threats
1 Ethics credit

Supreme Court Update: Cases of Interest to Labor and 
Employment Practitioners
1 Substantive credit

Tax Update: Long-Awaited Final and Proposed Section
163(j) Regulations
1 Substantive credit

Technology in Your Practice
1 Substantive credit

The ABCs of CBAs in Pro Sports
1 Substantive credit

The Continued Evolution of Title IX: Highlights of the New Regulations
1 Substantive credit

The Do’s and Don’ts of Family Law Master’s Practice
2 Substantive credits

The E�ect of the Opioid Crisis on Families and Children 
in Our Courtrooms
1.5 Ethics credits

The En Banc Process in Superior & Commonwealth Court
1 Substantive credit

The Impaired Lawyer – A Call for Action
1 Ethics credit

The Life of a Labor Contract: Negotiating the Contract
2 Substantive credits

The Numbers You Need to Know to Double Your Revenue
1 Substantive credit

The Past Present and Future of Amateurism in Division I 
College Athletics
1 Substantive credit

The Road Ahead: Our Autonomous Future
1.5 Substantive credits

The SECURE Act and Retirement Planning
2 Substantive credits

Tips and Tools to Tackle Vicarious Trauma
1.5 Ethics credits

Toxicology Pearls for Attorneys
1 Substantive credit

Transitioning Your Practice: The Mind, the Money & the Rules
1 Ethics credit

U.S. Supreme Court Update
1 Substantive credit

Understanding Allegheny County Environmental Law 
with the ACHD
1 Substantive credit

Wake up With the Judges Program – Business of the Courts
1 Substantive credit

Water Law Update: 2020 Developments
1 Substantive credit

What to do When You’re Not in the Room Where it Happened
1 Ethics credit

What You Need to Know About Allegheny County Property 
Tax Assessment Appeals
1 Substantive credit

Where There is a WILL, There is a Way: Be a Steward for Inclusion
1.5 Ethics credits

Your Honor, You Erred Because...Navigating Rule 1925(b)
1 Substantive credit
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Securely scan in less than one second for 

temperature, mask presence, and facial recognition. 

Give Sierra a call at 412.722.0707 to learn more 

about how we can help you prepare for your

employees to come back to work. 

Go Safely Back to Work 
with GoSafe!

When you need to refer a client – 
choose WesBanco

We’ve been a trusted �duciary
partner for over 100 years.

WesBanco Bank, Inc. is a Member FDIC.  WesBanco Trust and Investment Services may invest in insured deposits or nondeposit investment products. 
Nondeposit investment products are not insured by the FDIC or any other government agency, are not deposits or other obligations of, or guaranteed by 

any bank, and are subject to investment risks, including the potential loss of principal. wesbanco.com

We are fully prepared to meet the 
expectations of your clients and  
welcome the opportunity to discuss 
their investment needs and �nancial  
goals. Contact us today to learn more  
about our services and �duciary 
capabilities.

• INVESTMENT MANAGEMENT 

• IRAS & PENSION PLANS

• TRUSTS

• CHARITABLE TRUSTS

• GUARDIANSHIPS

• SPECIAL/SUPPLEMENTAL
 NEEDS TRUSTS 

• ESTATE ADMINISTRATION

• ESCROW AGENT
Harold Migias, JD
Senior Vice President 
 O: (724) 909-7055 
M: (304) 312-4619

Drew Ecklund
Vice President 
 O: (724) 909-7314
M: (724) 244-8988

Resolution.

Employment 
Commercial/Business
Professional Liability
Energy

412.916.4874 
carolekatz.com

Carole

Alternative Dispute Resolution

Mediation
Arbitration
Case Evaluation

Carole Katz helps businesses and 
people resolve conflicts in less time, 
through processes that give parties 
and their lawyers more control over 
the outcome.

Approved Panels & Rosters:   
–  US District Court for the Western District of PA,  
 Mediator, Early Neutral Evaluator, Arbitrator    
– AAA Mediator & Arbitrator 
– FINRA Mediator & Arbitrator 
Seasoned Former Executive 
of Fortune 500 Company 
Over 25 Years as Trial Lawyer  
and Legal Counselor  
Academy of Trial Lawyers,  
Allegheny County

Conflict
to 

From 

Market Your Practice Online with the ACBA
Need new clients? We’ll help bring them to you.

For information about how the Lawyer Referral Service can help more clients find YOU,
please contact Whitney Hughes at 412-402-6703 or whughes@acba.org. For a closer look

at this unique Pittsburgh legal service, please visit www.GetAPittsburghLawyer.com.

Lawyers’ Mart
APPRAISALS

ANTIQUE AUTO APPRAISALS for all vehicles 1900 to
2005. Expert Witness. Diminished Value. Certified 
Appraiser - K. Merusi. 412-731-2878.

ESTATE PLANNING
IF YOUR CLIENTS ARE CONSIDERING CHARITABLE
GIVING as part of their estate planning The 
Pittsburgh Presbytery Foundation can provide a means
to support charitable work helping those in 
need throughout SW Pennsylvania. For more information
contact the Foundation at www.pghpresbytery.org/
pghpresbyterianfdn.htm or Rev. Dr. Douglas Portz at
412-323-1400 Ext 318.

OIL, GAS & MINERALS
ATTORNEY STEPHEN RALPH, PROFESSIONAL GEOLOGIST
Oil & Gas Transactions, Mediation, Asset Management
and Consulting (P.G. license status: active-retired). 
724-519-8094. OilandGasMediation.com. 

OFFICE SPACE
OFFICE SPACE AVAILABLE IN MT. LEBANON – Workspace
sharing designed for lawyers! Newly renovated:19 private
offices and shared 3 conference rooms, reception area,
kitchen and parking. Starting at $599/month. Daily,
weekly, virtual offices available. 412-253-4622 -
ogclaw.net/law-office-spaces.

PROCESS SERVICE
INVESTIGATING

THE IMPOSSIBLE WE DO RIGHT AWAY! MIRACLES
TAKE A LITTLE TIME. EMPIRE INVESTIGATION 412-921-
4046. Visit us on our website, www.empireinv.com.

Visit  us today at ACBA.org.


