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Employer’s reactions
to outside activities
may create liability

By Maria Greco Danaher

Can an employer’s perceived pref-
erential treatment of the perpetrator
of an assault create a hostile work
environment for the female employee
who reported the incident? The 9th
U.S. Circuit Court of Appeals recently
held that a jury should determine the
answer to that question. Fuller v.
Idaho Dept. of Corrections, 9th Cir.,
No. 14-36110, July 31, 2017.

On Aug. 22, 2011, Cynthia Fuller, an
employee of the Idaho Department of
Corrections was sexually assaulted
outside of the workplace by a coworker,
Herbt Cruz. Prior to that assault
against Fuller by Cruz, the department
of corrections had placed Cruz –
whose workplace conduct had been
the subject of prior complaints by
three other female co-workers, but
who had received no discipline for
those incidents – on administrative
leave because he was under criminal
investigation for a prior sexual assault
reported in July 2011. 

The deputy chief of the department
of corrections directed its district
manager to maintain contact with
Cruz while he was out on that leave, to
keep Cruz informed about the ongoing
criminal investigation and to “make
sure he’s doing okay in terms of still
being our employee.” In addition,
IDOC management told its employees
that the agency “looked forward” to
Cruz’s “prompt return” to work. 

On Sept. 6, 2011, when Fuller
reported the assault by Cruz, she was
told that Cruz “had a history of this
kind of behavior.” But on Sept. 7, one
day after Fuller’s report and the day
on which she obtained a civil protective
order against Cruz, a supervisor sent

ACBA opens ‘umbrella’ campaign
Effort to feature five sitting judges up for retention

By Brian Estadt

With the Nov. 7 general election
quickly approaching, the ACBA is
working hard to educate voters
about judicial candidates who are up
for retention.

There are two prongs to this effort –
identifying the judges who are
recommended for retention and
conducting an advertising campaign
in the region on behalf of those who
agreed not to raise campaign
funds independently.

In May, as required by our bylaws,
ACBA members voted to recommend
for retention six judges in the general
election. They are:

Pennsylvania Supreme Court:
Debra McCloskey Todd

Superior Court of Pennsylvania:
Jacqueline O. Shogan

Allegheny County Court of Common
Pleas: Kelly E. Bigley, Cathleen
Bubash, Michael E. McCarthy and
John “Jack” McVay Jr.

All six were profiled in the Sept. 29
Lawyers Journal, and the ACBA
encourages members to make their
non-attorney acquaintances aware of
the recommendation.

Additionally, as has been the case
in elections during the past 47 years,
the ACBA Judicial Excellence
Committee invited all six who are
recommended for retention to partici-
pate in the “umbrella campaign” that
the ACBA conducts for judges who
pledge not to raise their own funds for
the election.

Todd opted to fundraise for a state-
wide campaign that will be independent
of the ACBA’s campaign. Although she
is not part of the “umbrella campaign,”
she is recommended for retention. Continued on page 12

Judge McVay of the Court of Common Pleas receives help with his 
boutonniere from his wife, Janine.

PHOTOS BY MARK HIGGS

The judges who are up for retention this year and who are participating in the ACBA’s 2017 “umbrella” retention
campaign are, from left, Cathleen Bubash, Kelly E. Bigley, John “Jack” McVay Jr., Michael E. McCarthy and
Jacqueline O. Shogan. The five candidates gathered at the Duquesne Club on Sept. 27 for a cocktail reception
to support the retention campaign, which the ACBA Judicial Excellence Committee organizes to keep
experienced, qualified judges on the bench.

Shogan, Bigley, Bubash, McCarthy
and McVay are participating in the
ACBA campaign, which has been
designed to maximize the impact of
the advertisements.

To effectively promote the retention
of the five participating judges, the
ACBA has crafted a marketing plan
that targets so-called “super voters” –
those who reliably vote in all elections.

This campaign will include Comcast
cable TV commercials that will air
hundreds of times during the days
leading up to the election. The spots

will air on those stations and during
those programs that demographic
research shows are most likely to be
viewed by super voters, said Brian
Knavish, ACBA director of marketing
and media relations. Knavish said the
campaign also will include select
radio, newspaper and Internet advertising
plus promotional hand cards for the
judges to distribute.

This year’s Judicial Retention
Election Campaign is expected to cost

Continued on page 6
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finally felt like I had a handle on
things, these challenges reemerged,
having grown at least ten-fold, after I
had my second child two years later.

My youngest is nearing his second
birthday and – knock on wood – has
stopped trying to kill me due to my
sustained sleep deprivation. As I’m
seeing more and more of my friends,
colleagues and peers have children
and make the transition back to work
after maternity leave and am now the
one being asked to give advice, I’ve
increasingly been looking back over

the last few years and asking myself
what got me through, kept me keeping
on and showed me that being a lawyer
mom can work. I’ve found that the
question is not necessarily “what,” but,
rather, “who.” Surrounding yourself
with those who have navigated a
return to work or currently are in the
same situation – and having a forum to
discuss issues, ask questions and
voice frustrations – are both key.

While I, and countless other
women, have done this informally, the
WLD is implementing a more formal
program targeted at women attorneys
who are in this process now or who
envision taking a leave in the future.
The “Leaving Leave” program will
combine more formalized buddy
pairings with informal check-ins,
roundtables and resources regarding
issues and challenges (both personal
and professional) that women returning
from leave have encountered, as well
as strategies for navigating them. At
its core, the program will provide an
ear – something seemingly insignificant
that actually means so much at this
critical time.

The WLD will kick off the program
with a panel discussion on Oct. 26.
Panelists will include lawyers from
various settings who took maternity

and paternity leave, as well as a
lawyer who took a short-term medical
leave. They will share “lessons
learned” from their experiences and
answer questions about what worked
for them, highlight helpful policies
and practices at their workplaces and
address how the legal profession can
better support female attorneys returning
from leave. There will be opportunities
for small-group discussions to reflect on
the panel presentations and provide input
on topics to be addressed in the program.

“Navigating a Return to Work:
Surviving and Thriving Following
Maternity (and Other) Leave” will be
held in the downtown office of K&L
Gates LLP from noon to 1:30 p.m.
Registration opens at 11:45 a.m.
The program is free, courtesy of co-
sponsors K&L Gates LLP and Reed
Smith LLP. 

To RSVP, contact Alé Simmons at
ale.simmons@klgates.com or 412-
355-6354 by Oct. 23. We will provide
more information during and after the
panel discussion regarding the program,
including how to participate.

Lauren Garraux is an associate at K&L
Gates LLP in Pittsburgh. She has “left
leave” twice and is the proud mother of
Rex (4) and Max (2).

LEAVING LEAVE
How to successfully navigate a return to work
following maternity, paternity or other leave
By Lauren Garraux

Lawyer moms. You’ve seen the
telltale signs – the suit adorned with
the remnants of this morning’s
breakfast (compliments of the toddler
who decided to use her as a napkin);
the dark circles under her eyes; the
trilogy of work bag, day care bag, and
pump bag she schlepps on a daily
basis; the Venti coffee that’s seemingly
glued to her hand all day.

Being a parent and an attorney is
hard. Period.

When I found out that I was
pregnant with my first child, I talked
the ears off nearly every female
partner with kids in my office,
gathering up advice, perspectives
and experiences on how to do both,
do them well and do them while main-
taining some semblance of sanity.
While I did not receive some “master
plan” for guaranteed success – because
there isn’t one – I felt prepared and
energized to deal with what was to
come. After all, I had made it through
law school, passed a handful of bar
exams and was a pro at multitasking
and surmounting whatever challenge
was put in my path.

As I soon discovered, though, I
wasn’t prepared – and really couldn’t
be – for the mental, emotional and
logistical challenges that presented
themselves when I left leave and went
back to work and continued for
months after my return. Then, once I

Lauren Garraux

www.pittsburghlegaljournal.org/type



Page 4 / October 13, 2017

Program to focus preparing witnesses
for depositions, trials and hearings
By Brian Knavish

Many jurors make up their minds
about whether they believe the
testimony of a witness before the
witness utters even a single word,
says jury psychologist Ann Greeley.

Chew on that for a bit. That
assertion has profound implications
for attorneys, and those who are able
to properly prepare witnesses so that
their testimonies resonate can have a
monumental impact on trials,
hearings, depositions and even 
corporate meetings.

The verbal and nonverbal tech-
niques that help witnesses shine will
be the focus of the ACBA’s “Preparing
Witnesses for Depositions, Trials and
Hearingss,” a 1.5 substantive credit
CLE slated for Thursday, Oct. 26,
beginning at 3:30 p.m. in the ACBA
Conference Center. Immediately
following the seminar, which is
sponsored by Network Deposition
Services, participants are invited to a
happy hour – featuring a bourbon
and cigar tasting – at the Allegheny
HYP Club.

The CLE will include presentations
from a jury psychologist in Greeley, an
experienced trial attorney in Jack
Hall and trial-presentation professionals
from Network Deposition Services.

“The biggest mistake I see attorneys
make is they focus too much on the
content, the substantive stuff, and they

forget to prepare their witnesses,” said
Greeley, a jury consultant with
DecisionQuest. “They often overesti-
mate what the witnesses know about
the whole process. The truth is, they
know very little.

“We’ll cover preparing witnesses
for the process, and we’ll cover the
big role verbal and non-verbal
communication – body language –
have. I work with attorneys and their
witnesses and tell them things like,
‘You need to cut to the chase. You need
to stop saying X because X is not

working for you,’ or ‘You need to
straighten up. You aren’t coming
across as trustworthy.’”

Jack Hall, a trial attorney with
40 years of experience, will discuss
the same concepts from a lawyer’s
point of view.

“I’m going to discuss witness
presentation in the broadest sense,
not limiting it just to trials,” said Hall,
who is of counsel with Cipriani &
Werner and who also runs his own
ADR and consulting firm. “These
techniques can be used in municipal

hearings, regulatory board hearings,
school board meetings, testimonies in
front of congressional agencies – you
name it. I’m going to give the perspective
of the witness and try to get the
audience to put themselves in the
witnesses’ shoes.” 

Finally, representatives from
Network Deposition Services will
discuss ways technology can be used
to influence a case.

“A professionally produced
presentation can impact the end
result of a proceeding,” said Terri Urbash
of Network Deposition Services. 

Once the seminar is complete, the
fun begins as participants are invited

Louis B. Kushner

Alan C. Blanco Noah R. JordanErnest B. Orsatti

LABOR & EMPLOYMENT ATTORNEYS

EMPLOYMENT LITIGATION ATTORNEYS

Pittsburgh, Pennsylvania

(412) 338-1100   

www.rothmangordon.com

James W. Carroll, Jr. Ryan P. Stewart Stephen H. Jordan

If you’re going
What: Preparing Witnesses for 
Depositions, Trials and Hearings...
Plus a Cigar and Bourbon Tasting
When: Thursday, Oct. 26, at 
3:30 p.m.
Where: CLE in Koppers Building
Conference Center, happy hour at
Allegheny HYP Club
Cost: $52 for ACBA members, 
$62 for all others.
Register: www.ACBA.org

Ann Greeley Jack Hall

Continued on page 7
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ACBA presents self-defense for attorneys
By Brian Knavish

Nearly everyone has had personal
safety concerns at some point.

Whether it’s the classic fear of
walking alone to a vehicle late at
night, a worry about jogging on a
wooded trail or a concern about what
unruly fans at a sporting event might
do, these types of fears are common in
today’s world. 

Many attorneys also have similar
concerns that are unique to the
profession. Perhaps it’s a concern
about what a dissatisfied client might
attempt to do to you. Or, maybe it’s
anxiety about what an opposing client
who came out on the wrong end of a
verdict – or the family members of
such an individual – might try. 

To equip members with basic skills
that can be used to defend themselves
in these and any such confrontations, the
ACBA and Shrager Defense Attorneys
are presenting “Self Defense for
Attorneys” on Tuesday, Oct. 24, from
5 to 6:30 p.m. in the Koppers Building
Conference Center.

During the event, accomplished
martial artists from the American
Judo-Hapkido Institute will conduct
demonstrations and instruction on
maneuvers that can be used by
individuals of any size, strength or
fitness level against any opponent –
even bigger, stronger opponents. 

“We want our colleagues to be safe,”
said David Shrager of Shrager Defense
Attorneys, the event sponsor. “We all
fight hard for our clients in court, but
we also need to be able to protect
ourselves should that need ever arise.”

The instructors are Grandmaster
John Beluschak, a 10th-degree black
belt in the Korean martial art of
Hapkido, and his wife, Master Laura
Beluschak, a sixth-degree black belt.

“We’re going to cover our ‘three
rules of personal safety,’” said John
Beluschak, who has been instructing
martial arts for more than 40 years
and is a 1990 inductee into the World
Martial Arts Hall of Fame.

Beluschak’s first rule is increasing
awareness and using common sense to
avoid a situation. Avoiding physical
confrontation is always the first and
preferred option, he explained.

The second rule focuses on effec-
tively dealing with a confrontation
and, ideally, ending it without violence.

“We’ll talk about concepts like ‘safe
distance,’” Beulschak said. 

The third rule involves physically
defending oneself, if necessary. 

“We will go over some very simple
moves that anyone can use to defend
themselves,” he said. “Basic striking

 WHY LAWYERS REFER TO US  

The LIMITED TORT LAW FIRM

 Full Referral  
Fees Paid Out.

 ALL Future Business 
From Referral Source 
Returned to You.

BNY Mellon Building
500 Grant Street, Suite #29-123

Pittsburgh, PA 15219

877-GO-SIMON    412-360-7257    www.GoSimon.com    MarcSimon@GoSimon.com

If you’re going
What: Self-Defense for Attorneys
When: Tuesday, Oct. 24,
5 to 6:30 p.m.
Where: Koppers Building 
Conference Center
Cost: $20 for ACBA members, 
$30 for all others.
Register: www.ACBA.org

SUBMITTED PHOTO

Grandmaster John Beluschak, left, will offer practical self-defense
training that focuses on the “three rules of personal safety” during the
Oct. 24 program. Continued on page 7
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the claim for trial, awarding the costs
of the appeal to Fuller.

Let’s review the steps taken by
(and inactions on the part of) the
department of corrections that led to
the 9th Circuit’s decision, including:

• IDOC’s prior failure to discipline
Cruz for inappropriate workplace
behavior;

• IDOC’s proactivity to “make sure
[Cruz was] doing ok” during the
criminal investigation;

• IDOC’s announcement to its
employees that it was “looking
forward” to Cruz’s prompt return
from that investigation;

• IDOC’s suggestion that employees
provide “encouragement” to Cruz
during his leave;

• IDOC’s rejection of Fuller’s
request for paid leave, although Cruz
had received paid leave; and

• IDOC’s failure to provide victim
assistance/information to Fuller.

Even if each of these, standing
alone, had a legitimate explanation,
when taken together as a course of
action, they could support Fuller’s
perception that statements of concern
for Cruz’s well-being – all made by
managers – were based on a belief by
those managers that Fuller was lying
or that Cruz’s reputation was more
important to them than Fuller’s safety.  

According to the 9th Circuit, such
actions and statements could make it
more difficult for Fuller to do her job,
take pride in her work or to desire to
stay in her work position, all of which
could create a hostile work environment
under Title VII. Based on that rationale,
the court remanded the matter to
allow a jury to decide whether a
violation of Title VII existed.

Here, an employer’s reaction to an
employee’s non-work-related action
may lead to liability for a hostile work-
place. It has become important for
employers to realize that outside
activities – and employers’ reactions
to them – may create an unexpected
basis of legal liability. Careful analysis
of those circumstances, with the
assistance of HR and legal when
necessary, can help to avoid the risk
of such liability. n

Maria Greco Danaher, a shareholder
with the Pittsburgh office of Ogletree
Deakins, practices labor and employment
law, representing management and
employers. She also regularly acts as a
mediator and third-party neutral for
cases in both federal and state courts.

Exclusively�endorsed�for�IT�solutions�by�the
Allegheny�County�Bar�Association�(ACBA).

Serving�over�100+�law�firms�in�the�Pittsburgh
and�surrounding�area.

www.plummerslade.com 412-261-5600

428�Forbes�Avenue,�Suite�2450�,�Pittsburgh,�PA��15219

“Your�single�source�for�IT�solutions”

an e-mail to all IDOC employees,
including Fuller, telling them to “feel
free” to contact Cruz and “give him some
encouragement, etc” because Cruz
was “rather down, as to be expected.”

Subsequently, Fuller requested
paid leave under her employer’s
policy. That policy – under which Cruz
was being paid – allows the director to
grant paid administrative leave in an
“unusual situation, emergency, or
critical incident.” Fuller also
requested “guidance” from the
department of corrections regarding
any assistance to which she may be
entitled “as a victim.” 

Fuller’s requests were denied, and
Fuller was advised to use vacation and
sick time for any needed time off.
Fuller then applied for and was granted
FMLA leave. During Fuller’s leave,
employees were told that she was
absent for illness, but nothing further,
which led staff members to assume
she was “faking being sick.”

Although Fuller had obtained a
civil protective order against Cruz,
the department of corrections refused
to prohibit Cruz from coming to the
premises. Instead, Fuller was told that
“Cruz is still our employee [a]nd we
have to be conscious of his rights.”
Further, management did not disclose
the basis of Cruz’s leave to employees
because they didn’t want to have a
“stigma hanging over [him].”

Fuller resigned and ultimately sued
the department of correction, including
a hostile work environment claim
under Title VII. Her claims were
dismissed by a federal district court,
and she appealed the hostile work
environment claim. The 9th Circuit
vacated the dismissal and remanded

EMPLOYER’S REACTIONS 
continued from front cover

Maria Greco Danaher

www.pittsburghlegaljournal.org
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Mediation and Arbitration/
Civil Litigation

• Resolved over 1,500 cases through Mediation
and Arbitration (UM/UIM)

• Practicing Civil Trial Lawyer with over 35 years experience 
representing plainti�s and defendants (auto, premises, 
products liability, medical malpractice, bad faith,
workers comp)

• Knowledge of insurance coverage disputes and primary/
excess insurance coverages

• Member - Academy of Trial Lawyers of Allegheny County

• Approved Mediator - U.S. District Court, Western District
of PA

• Invited Member - The National Academy of Distinguished 
Neutrals (NADN)

HARRY M. PARAS
Attorney at Law

428 Boulevard of the Allies
Suite 300
Pittsburgh, PA 15219

Phone: 412-391-8100

Fax: 412-391-9972

Email: hmp@harryparas.com

Website: www.harryparas.com

techniques, pressure points and
control techniques.”

Special attention will be given to
how to respond if confronted by an
attacker with a firearm.

“We will go over some potentially
lifesaving ‘dos and don’ts’ about
situations involving guns,” he said.

Beluschak emphasized that the
techniques and maneuvers to be

SELF-DEFENSE FOR ATTORNEYS
continued from page 5

demonstrated in this seminar – all
Hapkido techniques – can be used by
virtually anyone, regardless of their
size, strength, gender, fitness level or
martial arts experience.

“And these techniques will be
effective against any attacker, even
someone bigger or stronger than you,”
he said. “The goal of Hapkido is to
control an opponent through pain
compliance … and to end the fight as
quickly and efficiently as possible.”

Shrager – a former mixed martial
arts fighter and golden gloves boxer
himself – added that he feels a seminar
like this is important to help keep
members of the legal profession safe.

“We thought this was a very
interesting and worthwhile ACBA
program, and we are happy to help
make it happen,” he said. “Defense is
an important concept overall. Our firm’s
slogan is ‘Don’t be scared, be prepared’
and that’s applicable both inside the
courtroom and out. Whether it’s defending
a client’s rights in a criminal proceeding
or defending oneself in an unexpected
altercation, it’s important to be
prepared. Sponsoring this program is
a natural fit for our firm.”

Cost to attend is $20 for members,
$30 for nonmembers. Sports drinks
and snacks will be provided. Those
planning to attend should wear
comfortable, loose fitting clothes like
sweat pants, gym shorts, T-shirts and
athletic shoes. n

SUBMITTED PHOTO

Master Laura Beluschak will join
her husband in co-presenting
self-defense techniques that can
be used by virtually anyone.

to walk across William Penn Place to
the Allegheny HYP for a happy hour,
which will include an outdoor cigar
and bourbon tasting on the club’s patio.

“We bring in an array of different
types of cigars and a cigar connoisseur,
who will talk about pairing different
types of cigars with different types
of bourbons, based on someone’s
specifications,” said Urbash. “Do they
like something light, or do they like
something medium? And how you can
blend the different flavors?

“And for those who aren’t into
cigars, we’ll still have a regular open
bar happy hour and hors d’oeuvres.”

Cost is $52 for ACBA members and
$62 for all others. For more information
or to register, visit www.ACBA.org or
call 412-402-6614. n

PREPARING WITNESSES PROGRAM
continued from page 4 “

”

I’m going to discuss witness
presentation in the broadest
sense, not limiting it just to trials.
These techniques can be used in
municipal hearings, regulatory
board hearings, school board
meetings, testimonies in front of
congressional agencies – you name
it. I’m going to give the perspective
of the witness and try to get the
audience to put themselves in the
witnesses’ shoes.

– Jack Hall

“

”

We all fight hard for our clients
in court, but we also need to be
able to protect ourselves should
that need ever arise.

– David Shrager
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**** **** **** 9998                       001

NOV                                    2021
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Thank you
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IS YOUR CHILD INTERESTED
IN ATTENDING YALE OR

THE UNIVERSITY OF PARIS?

Under the will of Kennedy T. Friend, a distinguished Pittsburgh
attorney, the children of Allegheny County attorneys who desire
to attend either Yale University or the University of Paris are
eligible for scholarships to those universities. The scholarships
are available for students pursuing a graduate or undergraduate
degree in any field of study at those institutions, not just law.

Don’t delay – scholarship applications should be submitted at
the same time as the admission application to the respective
institution is submitted. 

Get a scholarship
through the
Kennedy T. Friend
Education Fund

For more information, visit
www. ACBF.org/Kennedy-Scholarship-Fund

Or contact Joan Mastrean of
PNC Institutional Asset Management at 412-762-2175.

Diverse Law Student Reception

PHOTOS BY ERIKA DOWD

Alonso Diaz, a student at University of Pittsburgh School of Law,
and Lori McMaster have an in-depth conversation on law school
and the state of the legal profession during the Diverse Law 
Student Reception in the Koppers Building Conference Center,
E.P. Mellon Room, Sept. 27.

A group of students take a break from mingling with ACBA representatives to
enjoy hors d’oeuvres and discuss the event thus far.

Federal bankruptcy
Judge Carlota Böhm
of the Western District
of Pennsylvania
shares her experience
and observations with
Pitt and Duquesne
law students.

Judge Hugh McGough
of the Court of 
Common Pleas shares
advice with Nicole
Prieto of Duquesne
University School of
Law and Praneeta
Govil of the University
of Pittsburgh School
of Law.
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SEARCHABLE
900+ DEAL POINTS

LexisNexis, Lexis Practice Advisor and the Knowledge Burst logo are registered trademarks of Reed Elsevier Properties Inc., used under license. © 2015 LexisNexis. All rights reserved. LPA2.0

FOR YOUR FREE TRIAL VISIT 
LEXISNEXIS.COM/FINISH-BIG
OR CALL 800.628.3612

11 PRACTICE
AREAS

ATTORNEY
AUTHORS230+

230+ EXPERT ATTORNEY AUTHORS GUIDE YOUR WAY

FINISH
BIG
START ON POINT

Get the latest beginning-to-end prac cal guidance grounded 
in the real-world experience of expert prac oners with Lexis 
Prac ce Advisor®. Plus, there’s everything you need to advise, 
dra  and deliver to your clients in 11 prac ce areas.

Lexis Practice Advisor®
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Need clients?
The Lawyer Referral Service can help bring them to you.

For details, contact Whitney Hughes at 412-402-6703
or whughes@acba.org. To learn more, see getapittsburghlawyer.com.

BOB GARBER
412-261-9933
412-266-6222 (cell, available 24/7)
attorney.garber@gmail.com

Attorney Bob Garber is a trusted, proven attorney who
has been handling referral cases for over 39 years.

• All Family Law Matters • Non-Violent Crimes
• Wills and Estates  • PI & Civil Litigation
• Legal Malpractice  • Appeals

CONFLICTS? CASE TOO SMALL? CHALLENGING CLIENT? 

“I’ll take the case and do the work. 
You keep a satis�ed client.”

REFER A CASE, NOT YOUR CLIENT

Recent advisory opinion provides
ethical guidance to mediators
By Mary Kate Coleman

Mediators promote their services
to attorneys they know and with whom
they have worked in the past. What, if
anything, must be disclosed by the
mediator to the other party or parties
if an attorney the mediator knows –
either in a professional or personal
capacity – contacts the mediator with
regard to mediating a matter or refers
a matter to the mediator for mediation?
If the mediator is required to make a
disclosure, what is the appropriate
disclosure that fulfills all ethical
requirements? What, if anything, will
be certain to cause the mediator to
be disqualified?

The American Bar Association
Section of Dispute Resolution Committee
on Mediator Ethical Guidance issued
a new opinion – based on the ABA/
American Arbitration Association/
Association for Conflict Resolution
Model Standards of Conduct for
Mediators (2005) – in response to the
above inquiry earlier this year.

Two scenarios were provided to
assist the committee. 

Scenario 1: A mediator who
previously worked with an attorney at
a law firm. The mediator left the law
firm 10 years ago to work at another
law firm, but the attorney remained at
the law firm. The mediator and the
attorney are personal friends who,
along with their spouses, socialize at
each other’s homes at least once
quarterly. The mediator receives a
phone call from counsel who advises
the mediator that the attorney has
proposed utilizing the mediator to
mediate a case in which the attorney
and/or the attorney’s law firm are
involved and that counsel wishes to
interview the mediator. The mediator
answers questions from counsel
pertaining to his experience and
training as a mediator as well as his
subject-matter expertise. What, if
anything, should the mediator disclose
to counsel about the personal
friendship between the mediator and
the attorney and/or their previous
working relationship?

Scenario 2: A mediator has been
hired by an attorney as co-counsel on
cases. The last case they worked on
together concluded three years ago.
The mediator and the attorney remain
in touch and have lunch or dinner
together at a restaurant once quarterly.
The mediator receives a phone call
from counsel who advises the mediator

that the attorney has proposed utilizing
the mediator to mediate a case in
which the attorney and/or the
attorney’s law firm are involved and
that counsel wishes to interview the
mediator. The mediator answers
questions from counsel pertaining to
his experience and training as a
mediator as well as his subject matter
expertise. What, if anything, should
the mediator disclose to counsel about
the professional relationship between
the mediator and the attorney?

In its opinion, the committee wrote
that standards regarding impartiality
conflicts of interest were implicated.

The pertinent provisions of Standard
III state: 

A. A mediator shall avoid a
conflict of interest or the appearance
of a conflict of interest during and
after a mediation. A conflict of
interest can arise from involve-
ment by a mediator with the
subject matter of the dispute or
from any relationship between a
mediator and any mediation
participant, whether past or present,
personal or professional, that
reasonably raises a question of a
mediator’s impartiality. 

and
C. A mediator shall disclose, as

soon as practicable, all actual and
potential conflicts of interest that
are reasonably known to the mediator
and could reasonably be seen as
raising a question about the
mediator’s impartiality. After
disclosure, if all parties agree, the
mediator may proceed with
the mediation.

The committee noted that Standard
III indicates that a conflict of interest
can occur from “multiple sources in
multiple time dimensions.” Thus, a
mediator must survey a large range of
possible disqualifying activities, keeping
in mind that his obligation is to disclose
information that might create a possible
conflict of interest.

Additionally, Standard II. A.
defines “impartiality” as “freedom
from favoritism, bias or prejudice.” 

The inquiry is on point with
Standard III because it raises the
issue of the “relationship between a
mediator and any mediation partici-
pant, whether past or present, personal
or professional...” The scenarios
posed to the committee involve past
professional relationships and present
personal relationships. The committee
stated that a question as to the

impartiality of the mediator could
reasonably be raised by these
“apparently positive relationships.” 

As a result, the committee opined,
the mediator should disclose these
relationships to all mediation partici-
pants. After this disclosure, the
mediator may proceed to mediate the
case if all the participants consent.

While the standards do not expressly
set forth what degree of disclosure is
required, the committee advised that
the extent of disclosure must be
sufficient to enable the participants to
reasonably understand the nature of
the relationship. A good approach is to
describe the relationship in detail.
The committee noted that the detailed
disclosures in the inquiry’s two
scenarios suffice. Moreover, the
mediator should be willing to answer
questions from the prospective partici-
pants about the disclosed relationships.

Finally, the mediator should affirm
that the relationship would not affect
his neutrality and impartiality as a
mediator and would not adversely
affect his ability to serve as an impartial
mediator. The committee advised that
the mediator should confirm the
disclosures and the consent of the par-
ticipants in the agreement to mediate
or in a letter or email to the participants.

The other issue raised by the
inquiry is whether there are any
conflicts which would require 
disqualification of the mediator.

According to Standard III. E., “if a
mediator’s conflict of interest might
reasonably be viewed as undermining
the integrity of the mediation, a
mediator shall withdraw from or
decline to proceed with the mediation
regardless of the expressed desire or
agreement of the parties to the contrary.”

The standards lack specific examples
of non-waivable conflicts. However,
the committee opined that where the
mediator is both involved “with the
subject matter of the dispute” and has
a relationship with a mediation
participant, the mediator should be

extremely sensitive to the potential
for undermining the integrity of the
mediation process. Obvious examples
of this are where the mediator
currently represents a mediation
participant in the dispute or where
the mediator, in the past, has advised
or counseled a mediation participant
with regard to the dispute being
mediated. The committee noted that
the standards of some states and
localities have prohibited mediators
from serving because of the conflict. 

The mediator also may come to the
conclusion that the nature of the
relationship is such that he cannot
handle the matter in an impartial
manner or that, regardless of his
subjective beliefs, acting as the mediator
in the case would give the appearance
of partiality. In these situations, the
mediator should refrain from serving. 

The committee’s advisory opinions
“are not intended to have the force of
law and are not intended to be binding
on any party.” The standards state, “…
unless and until adopted by a court or
other regulatory authority [these Stan-
dards] do not have the force of law.
Nonetheless, the fact that these Standards
have been adopted by the respective
sponsoring entities, should alert
mediators to the fact that the Standards
might be viewed as establishing a
standard of care for mediators.” Note
on Construction of Standards.

This article summarizes the recent
opinion of the committee; however,
the reader is encouraged to review the
opinion and analysis in its entirety.
The full text of the opinion – which
was issued March 20, 2017 – is located
on the ABA Section of Dispute
Resolution website. Those who serve
as mediators will benefit from reading
the opinion and from being better
acquainted with the standards. n

Mary Kate Coleman is an attorney,
mediator and arbitrator with the law
firm of Riley, Hewitt, Witte & Romano,
P.C. in Pittsburgh.
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Resolution.

Employment 
Commercial/Business
Professional Liability
Energy

412.916.4874 
carolekatz.com

Carole

Alternative Dispute Resolution

Mediation
Arbitration
Case Evaluation

Carole Katz helps businesses and 
people resolve conflicts in less time, 
through processes that give parties 
and their lawyers more control over 
the outcome.

Approved Panels & Rosters:   
–  US District Court for the Western District of PA,  
 Mediator, Early Neutral Evaluator, Arbitrator    
– AAA Mediator & Arbitrator 
– FINRA Mediator & Arbitrator 
Seasoned Former Executive 
of Fortune 500 Company 
Over 25 Years as Trial Lawyer  
and Legal Counselor  
Academy of Trial Lawyers,  
Allegheny County

Conflict
to 

From 

www.apogeepgh.com

A BETTER KIND OF IT MANAGEMENT

412.928.8670

SERVING 90+ 
LAW FIRMS

THAT’S THE APOGEE ADVANTAGE�

FOR THE BUSINESS WHO’S 
UNHAPPY WITH THEIR CURRENT IT

RELIEF

about $30,000. It is funded solely by
nondues contributions from members
and law firm political action committees.
It is intended to preserve the nonpartisan
nature of retention elections and also
eliminate circumstances where sitting
judges are in the position of personally
soliciting campaign funds.

As in past years, those who contributed
to the 2017 Judicial Retention Election
Campaign were invited to attend a

ACBA OPENS ‘UMBRELLA’ CAMPAIGN 
continued from front cover

Teri Michaels and Judge Bigley of the Court of Common Pleas were
among those who enjoyed the evening.

Campaign funds
If you’d like to contribute to the
Judicial Retention Election 
Campaign, contact Jann Dalton at
412-402-6602 or jdalton@acba.org.

happy hour reception with the partici-
pating judges. This year’s event was
held in the Duquesne Club. n

PHOTOS BY MARK HIGGS

ACBA President Hal Coffey, Shelly Pagac and David Levine enjoyed 
the opportunity to reconnect with colleagues while supporting the 
retention campaign.

ACBA Immediate
Past President
Melaine Shannon
Rothey introduces
the retention
judges.
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412.325.7700 
www.johnstonlykos.law

 Where 
Employment
Meets
the Law

Judicial Excellence
Committee Cocktail Party

PHOTOS BY MARK HIGGS

Kevin Brown, Court of Common Pleas Judge Bubash and Jay Silberblatt
smile for the camera.

A sizable crowd of attendees came
out to support the five Allegheny
County judges who received a 
“Recommended” rating by ACBA
membership and agreed to 
participate in the retention 
campaign. One of the added 
benefits of this fundraiser is that
the judges will not solicit funds
from attorneys or law firms.

Superior Court Judge Shogan and Frederick Frank pause their 
conversation for a moment to pose for a photo.

Bob and Rob Peirce mingle with ACBA President-Elect Bryan Neft at 
the judicial cocktail reception. 

Paul Titus shares a laugh with Court of Common Pleas Judge McCarthy
during the reception.
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REGISTER TODAY! 

UPCOMING CONTINUING LEGAL EDUCATIONNOVEMBER

LIVE AND SIMULCAST SEMINARS

Nov. 3 • Advanced Storytelling and Persuasion Skills for Lawyers
Nov. 6 • Sophisticated Issues for Family Lawyers
 • Boundary Law in Pennsylvania 
Nov. 7 • Whistleblowers
Nov. 8 • Representing a Client with Diminished Capacity
Nov. 13 • Business Divorce: Startup to Litigation to Resolution 
Nov. 14 • Copyright Considerations in Business Transactions
Nov. 15 • Lights, Camera, Evidence! 
Nov. 16 • Elder Law Update
Nov. 16-17 Employment Law Institute West 2017 - Pittsburgh Marriott City Center

Nov. 20 • Municipal & DEP Issues in Oil & Gas Law
Nov. 29 • Counseling Small Businesses 

SIMULCASTS FROM PLI

Nov. 1 • Developments in Pharmaceutical & Biotech Patent Law
Nov. 2-3 • Outsourcing 2017: ITO, BPO and Cloud
Nov. 8 • Financial Services Industry Regulatory Compliance Forum
Nov. 9-10  Communications Law in the Digital Age
Nov. 13 • Trial by Jury
Nov. 30 • Hedge & Private Fund Enforcement & Regulatory Developments

All PBI CLE programs are sponsored by The Pennsylvania Bar Institute & The Allegheny County Bar Association  
and are held at the PBI Professional Development Conference Center, Heinz 57 Center, 339 Sixth Ave, 7th Floor, unless noted otherwise above.

EMPLOYMENT LAW  
INSTITUTE WEST
PITTSBURGH • THU. & FRI., NOV. 16-17, 2017
Pittsburgh Marriott City Center, 112 Washington Place

8:30 AM TO 4:20 PM; CHECK-IN BEGINS AT 7:45 AM BOTH DAYS

21ST ANNUAL

Delivered over the Web at your convenience. If you can’t watch it live, sign up now 
& get credit when you watch it later (you’ve got 3 months a�er the webcast date). 

LIVE WEBCASTS

Nov. 2 • Elder Law Update
Nov. 6 • Sophisticated Issues for Family Lawyers
Nov. 7 • Whistleblowers
Nov. 9 • Copyright Considerations in Business Transactions
Nov. 16 • Boundary Law in Pennsylvania
Nov. 29 • Counseling Small Businesses

Learn from PA’s best.
Anytime. Anywhere.

PBI has Pennsylvania’s most comprehensive 

selection of online CLE: hundreds of 

programs in the lengths, on-demand 
formats, and subject areas you need.

VIDEO SEMINARS

Nov. 10 • Calendar Control & Discovery Practice in Allegheny County 

LEARN DIRECTLY FROM JUDGES WHO DECIDE YOUR CASES  
IN WESTERN PENNSYLVANIA
There’s nothing better than hearing from the judges. We are honored to have distinguished 
federal and state court judges from Western Pennsylvania participating in a variety of 
sessions at this year’s Institute.

IF YOU HANDLE WORKPLACE ISSUES, THIS IS WHERE YOU 
WANT TO BE

Whether you represent plainti�s or defendants, spend most of your time 
counseling clients about employment issues or are a human resource 
professional, you’ll find the knowledge you gain at the Institute will be an asset 
back at the o�ice.

DESIGN A PROGRAM SUITED TO YOUR INDIVIDUAL NEEDS

With so many exciting workshops from which to choose, you can hone in on 
those sessions that are most important to your practice. All of the sessions are 
designed to provide you with practical information and practice tips to make 
you better at what you do.

Sally Gri�ith 
Cimini, Esq.

Samuel J. 
Cordes, Esq.

Louis B. 
Kushner, Esq.

Joseph  
Mack, III, Esq.

Casey S.  
Ryan, Esq.

THE INSTITUTE PLANNING TEAM
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OUR COMPUTER FORENSIC EXPERTISE.

NOW IN A BOX.

We get it.  sm

Presenting bit-x-bit in-a-box.™   Our small kit is packed with  
everything you need to collect and preserve electronic evidence 
– affordably and easily. It’s like we are right there with you. 
Learn more by calling 412-325-4033, or visit us at bit-x-bit.com.

            

ALLEGHENY COUNTY BAR ASSOCIATION 
Crisis Management for Attorneys and Their Clients
Legal controversies today are often tried in the Court of Public Opinion as

much as they are in any Court of Law. Therefore, lawyers, law firms and clients
have much to gain (or lose) by the way a legal controversy is positioned in
both to the public and key stakeholders via both traditional media and social
media. It’s in these arenas where reputations built up over years of good work
can be shattered in an instant. Especially in today’s world of “gotcha” journal-
ism, managing a crisis situation, long before trial, is today a necessary skill set
for attorneys. This seminar will focus on a highly-strategic approach to crisis
management and crisis communications for a wide variety of situations,

enabling attorneys to help their firms and clients move messages forward or
mount a defense against an outraged public, unhappy customers or a sudden

press onslaught. *Lunch will be served.

Credits: 1 hour of Substantive CLE credit •When: Tuesday, Dec. 5 • Registration:
11:30 a.m. • Time: Noon - 1 p.m. • Where: Koppers Building Conference Center,
436 Seventh Ave., E.P. Mellon Room, Lower Level, Pittsburgh, PA 15219 • Cost:
$35 for ACBA members, $45 for all others • Last date to pre-register: Sunday,
Dec. 3, 11:59 p.m.

_____________________________________________________

Visit www.acba.org/CLEvideoReplayService or call
412-402-6614 for more information and to view the CLEs being

offered today through our CLE Live Video Replay Service.

Mail in registration form with payment to the ACBA CLE Department at
400 Koppers Building, 436 Seventh Avenue, Pittsburgh, PA 15219.

To pay by credit card, see: www.acba.org/CLE-Events/Events-and-Programs.

CIVIL LITIGATION SECTION
Allegheny County Discovery and 
Complex Court – 2017 Update

Staying up on discovery trends and best practices – particularly those from
within the local court – can make all the difference in a civil case. This program
will feature a discussion with two Allegheny County Court of Common Pleas
judges who will discuss the latest discovery trends, practices and dynamics in
Allegheny County. The judges will also offer an update on case assignment and
management in the Allegheny County Commerce and Complex Litigation Center.
The ACBA Civil Litigation Section holiday party will immediately follow the CLE.

Credits: 1 hour of Substantive CLE credit •When:Monday, Dec. 4 • Registration:
3:30 p.m. • Time: 4 - 5 p.m. • Where: Koppers Building Conference Center, 436
Seventh Ave., E.P. Mellon Room, Lower Level, Pittsburgh, PA 15219 • Cost: $35
for Civil Litigation Section members, $45 for ACBA members, $55 for all others •
Last date to pre-register: Saturday, Dec. 2, 11:59 p.m.

CIVIL LITIGATION SECTION & 
LGBT RIGHTS COMMITTEE

Transgender Rights, Issues and Clients
News headlines in recent months frequently involve transgender legal issues.
Topics range from transgender individuals in the military, schools and the
workplace to bathroom debates and general discrimination. During this CLE,
the panel will discuss emerging transgender legal topics, the basic ethical 

components of representing transgender clients and addressing transgender
individuals both in and out of the courtroom. The program will also touch on
legislation involving transgender issues and related local and state programs.
Attendees will have the opportunity to discuss these and other topics with
members of the bench, bar, ACBA Civil Litigation Section and LGBT Rights

Committee at a reception immediately following the program.
Immediately following the program there will be a reception 

sponsored by Reed Smith LLP.

Credits: 1.5 hours of Ethics credit •When: Thursday, Nov. 2 • Registration: 3 p.m.
• Time: 3:30 - 5 p.m. • Where: Reed Smith Centre, 225 Fifth Ave., Pittsburgh, PA
15222 • Cost: $52 for Civil Litigation Section and LGBT Rights Committee 
members, $62 for ACBA members, $5 for law students, $72 for all others • Last
date to pre-register: Tuesday, Oct. 31, 11:59 p.m.
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staff attorney, counsels various energy,
oil, gas and mineral-related clients on
transaction matters, including title
examination, title curative, oil and gas
title opinions, and due diligence.

Randal M. Whitlatch has joined
Duane Morris LLP as a partner in the
firm’s trial practice group. He has
wide ranging complex commercial
litigation experience, including
experience in mass tort, toxic tort,
products liability matters and
healthcare-related matters. He has
represented companies across
industries, including chemical and
life sciences companies, healthcare
providers, natural resource companies
and metals and manufacturing concerns,
in both state and federal courts.
Whitlatch has also counseled and
litigated for clients regarding records
and information management.

Brook T.
Dirlam has joined
Thomas, Thomas
& Hafer LLP as an
associate. He will
concentrate his
practice in the
area of general 
liability. 

John G. 
Dumnich has
joined Houston
Harbaugh, P.C., as
an associate in its
corporate practice.
He works with
health care enti-
ties and practices
of all types on 
matters such as
federal and state
regulations, medical
staff issues, third
party payor reim-
bursement, gover-
nance, and employee
relations.

News and Notes
Penina K. Lieber has been

reappointed to the governance
committee of the American Bar
Association Board of Governors. As
District 3 Governor, Lieber represents
Pennsylvania and New Jersey. The
ABA Board of Governors is a 44-
member panel that has the authority
to speak for the ABA and develops
specific plans of action for the
association. She practices in the area
of corporate governance and nonprofit/
tax-exempt law, and serves as board
liaison to the ABA Standing Committee
on Ethics and Professional Responsibility,
ABA Standing Committee on Law and
National Security and ABA Forum on
Affordable Housing. A partner at
Dinsmore & Shohl LLP, Lieber
represents non-profit organizations in
a wide variety of matters, including
state and federal tax exemptions,
charitable trust litigation, corporate
restructuring and governance,
employment, financing and public-
private partnerships. She is an
approved mediator and early neutral
evaluator in the alternative dispute
resolution program of the U.S.
District Court for the Western
District of Pennsylvania.

People on the Move
Adie D. Kurtanich, Drew G. Miller

and Kathryn A. VanDeveer have
joined Babst Calland in the firm’s
mineral title services and energy
natural resources groups. Kurtanich,
staff attorney, focuses her practice
primarily on counseling various energy,
oil, gas and mineral-related clients on
transaction matters, including title
examination, title curative, oil and gas
title opinions, and due diligence.
Miller, associate, focuses his practice
primarily on counseling various energy,
oil, gas and mineral-related clients on
transaction matters related to oil and
gas title issues and opinions. VanDeveer,

Bar Briefs

John G.
Dumnich
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POOLED SUPPLEMENTAL 
NEEDS TRUST 

*Used to protect or establish eligibility for 
Government bene ts 

 
*Can be established by/for individuals over 65 

 
*Not subject to look back 

 
*Nego able set-up fees 

 
*Funds on deposit earn interest 

 
*Automated Bill Pay 

 
*Online Access & Debit Card Availability 

IRREVOCABLE BURIAL           
ACCOUNTS 

*Simple Applica on 
 

*Funds can be used at any Funeral Home 
 

*No possibility of State escheatment 
 

*No possibility of Funeral Home malfeasance 
 

*No minimums 
 

*Funds on deposit earn interest 
 

*Guaranteed to pay at death 
 
 

Lawyers’ Mart
APPRAISALS

ANTIQUE AUTO APPRAISALS for all vehicles 1900 to
2005. Expert Witness. Diminished Value. Certified
Appraiser - K. Merusi. 412-731-2878.

CAREER
CONSULTING

CHRIS MILLER, J.D. – 20+ years providing confidential
career consulting services for lawyers in transition.
412-926-5207. www.millercareerconsulting.com.

DOCUMENT EXAMINER/
HANDWRITING

J. WRIGHT LEONARD, BCFE, CDE. Certified. Experienced
in Federal, State & Local Courts. Testimony in 
Civil & Criminal Matters. 215-735-4000.
www.ForgeryID.com.

ECONOMIST/VOC. EXPERT
WM. HOUSTON REED, Ph.D. – 25+yrs. of forensic
economics & vocational eval. expertise in one report.
1-888-620-8933.

ESTATE PLANNING
IF YOUR CLIENTS ARE CONSIDERING CHARITABLE
GIVING as part of their estate planning The Pittsburgh
Presbytery Foundation can provide a means to support
charitable work helping those in need throughout SW
Pennsylvania. For more information contact the Foundation
at www.pghpresbytery.org/pghpresbyterianfdn.htm or
Rev. Dr. Douglas Portz at 412-323-1400 Ext 318.

INSURANCE CONSULTING
MICHAEL M. McDONOUGH, AIF®, CPA (inactive) –
Save time, elevate your advice, enhance economics and 
discharge fiduciary duties with my life, disability, LTC,
and annuity contract reviews. Innovative and well-
vetted strategies, loan rescues, solutions for the uninsurable.
Integrated planning for individuals/entities. Supported by
leading carrier advanced markets teams. Compensated
via commissions. 724-720-9317.

PROCESS SERVICE
INVESTIGATING

THE IMPOSSIBLE WE DO RIGHT AWAY! MIRACLES
TAKE A LITTLE TIME. EMPIRE INVESTIGATION 412-
921-4046. Visit us on our website, www.empireinv.com.

Robert O Lampl Law Office has
moved to the Benedum Trees Building,
223 Fourth Avenue, 4th floor, Pittsburgh,
PA 15122.

Amy D. Rees
has joined Sher-
rard, German &
Kelly, P.C. She is a
member of the
firm’s estates and
trusts services
groups, and her
practice focuses
on estate and trust
administrat ion,
estate planning,
Orphans’ Court
matters and busi-

ness succession. Rees has counseled
executors and trustees regarding
their fiduciary duties and roles from
creation to termination.

Change in Status
By order of the Supreme Court of

Pennsylvania, attorney Keith Alan
Bassi has been placed on temporary

suspension. The suspension took
effect on Aug. 16.

By order of the Supreme Court of
Pennsylvania, attorney John M.
Zeglen has been disbarred on consent
from the Bar of the Commonwealth of
Pennsylvania. The disbarment took
effect on June 12.

By order of the Supreme Court of
Pennsylvania, attorney Thomas R.
Joseph is hereby reinstated to active
status as a member of the Bar of this
Commonwealth. The reinstatement
took effect on Sept. 18.

By order of the Supreme Court of
Pennsylvania, attorney Robert
Emmett Delaney is hereby reinstated
to active status as a member of the
Bar of this Commonwealth. The
reinstatement took effect on Sept. 18.

By order of the Supreme Court of
Pennsylvania, attorney Maura Ellen
Kelly is hereby reinstated to active
status as a member of the Bar of this
Commonwealth. The reinstatement
took effect on Sept. 18.

Brook T.
Dirlam

Amy D.
Rees

Wonder if your decisions, legal advice or
other professional actions are ethical?
Members can get consultation on their

legal actions and potential actions through
the ACBA Professional Ethics Hotline.
See acba.org/officerassignments for details.

If you have an idea for an article,
please contact Brian Estadt at
bestadt@acba.org or 412-402-6682.ARTICLES WANTED
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