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Hard-working McVerry retires after
career spent ‘doing the right thing’
By Tracy Carbasho

T here’s a reason the lights in
Judge Terrence McVerry’s
chambers were usually on

before sunrise every day for the past
14 years.
“I did not view my appointment to

the U.S. District Court as a retirement
job. I viewed it as the most prominent
duty and responsibility that could be
bestowed upon me as a practicing
lawyer in my hometown community,”
McVerry said. “I knew I was following
a number of good, hardworking legal
minds before me, and I didn’t want to
be left behind. I always worked hard
to be prepared.”
After earning a reputation as a

hard-working judge who always
adhered to his personal philosophy of
“do the right things for the right
reasons,” McVerry turned off the
lights in his chambers for the last time
and began retirement on Sept. 30.
“He was always in his chambers by

5:30 or 6 a.m. because he loved what
he did,” said District Court Judge
Donetta Ambrose. “He believes every
case is important and interesting, and
he conveyed that to all who appeared
before him. He imbued respect for
justice day by day and case by case.”
The mantra by which McVerry has

lived his life is apparent to those
who know him and those who worked
with him. In fact, Ambrose notes that
his biggest contribution to the
profession is “his dedication to doing
the right thing.”
“He was always meticulous and

thorough in his written opinions,” she
said. “He wanted to be correct on the
facts and the law not because he was
concerned with what might happen on

appeal, but because he wanted to be as
correct as possible.”
Ambrose said although her friend’s

retirement at the age of 73 is well
deserved, he will be missed by his
judicial colleagues, members of the
bar, those he mentored and those who
worked with him every day. 
McVerry elected to take senior

status in 2013 but never slowed down.
Senior judges must be at least 65
years old and have 15 years of service.
He had previously served in the
Family Division of the Allegheny
County Court of Common Pleas for
two years.
Senior judges are permitted to

reduce their caseload to as little as 25
percent of that of full-time judges.
That isn’t McVerry’s style, though. He

continued to maintain approximately
75 percent of an active judge’s
caseload and accepted new filings on
a regular basis.
“He always volunteered to take

on extra cases and to take on any
assignment that the court requested,”
said District Court Chief Judge Joy
Flowers Conti. “He was a congenial
colleague, and his wit and charm
made him one of our finest judges.”
Conti said McVerry’s thoughtful

opinions and courtroom demeanor
resulted in the efficient and fair
administration of justice in Western
Pennsylvania. Others agree.
“His commitment to the profession,

both before and after he took the

Bankruptcy Court program has
helped hundreds avoid foreclosure
By Tracy Carbasho

An effort that initially ignited
pushback from lenders during
bankruptcy proceedings has evolved
into a successful program that has all
parties working together to preserve
home ownership.
The Loss Mitigation Program was

created in 2012 by the U.S. Bankruptcy
Court for the Western District of
Pennsylvania to provide court-
supervised relief to people at risk of
losing their homes. In the four years
since, the court has finalized about
190 successful cases per year.
The program averts the loss of a

person’s home and prevents increased
costs to a lender by facilitating an
agreement that commonly includes
loan modification/refinancing;
forbearance; surrender of the property
in full or partial satisfaction of a loan
obligation; or a short sale in which the

Continued on page 6

Continued on page 11

Insurance Month
continues at ACBA

The ACBA Insurance Program is
regarded by many as one of the top
member benefits offered by the bar
association. As a way to highlight the
features of the program, the ACBA
has designated October “Insurance
Month” at the bar.
The ACBA Insurance Program –

which is advised and administered by
USI Affinity – features discounts on an
array of insurance options, including
lawyers’ professional liability coverage.
Beyond actual insurance products, the
program also offers expert advice on
nearly any insurance question imaginable,
even on policies purchased through
other providers.
For example, if you need help

picking between a Highmark and UPMC
health insurance plan or deciding how
much life insurance to carry, you can
get free, expert advice from USI
professionals at any time by emailing
bob.cagna@usiaffinity.com or
michelle.logan@usiaffinity.com.
As a way to make it easier for

members to get this expert advice,
insurance professionals from USI will
be onsite at the ACBA offices on
Tuesday, Oct. 18, and Monday, Oct. 24.
Members are encouraged to stop by
with questions. For details, see
www.ACBA.org. n

PHOTO PROVIDED BY PAMELA JEWELL

Judge Thomas Agresti, seated, of the U.S. Bankruptcy Court for the
Western District of Pennsylvania looks over information about the
court’s Loss Mitigation Program with one of his law clerks, Matthew
Burne. The court achieved a milestone in August by successfully
handling 750 cases since the program was started in 2012.

On-site insurance reviews
USI Affinity insurance professionals
Bob Cagna and Michelle Logan will
be at the ACBA offices to answer
members’ insurance questions on
the following days:

Tuesday, Oct. 18 – 
11:30 a.m. to 5 p.m.
Monday, Oct. 24 – 
10 a.m. to 2 p.m.

PHOTO BY JOCELIN HERSTEK

After serving 14 years on the U.S. District Court for the Western District
of Pennsylvania, Judge Terrence McVerry retired Sept. 30.
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Gender Bias Duty Officers
If you (attorneys or law students) have
observed or experienced any form of gender
bias in your role as an attorney or law
student intern, you may contact any one of
the following members of the Gender Bias
Subcommittee of the Women in the Law
Division on a daily basis. The duty officers
will keep your report confidential and will
discuss with you actions available through
the subcommittee.

Kimberly Brown......................412-394-7995

Rhoda Neft ..............................412-406-5434

Jill M. Weimer ........................412-201-7632

Ethics Hotline
The ACBA Professional Ethics Committee
“Ethics Hotline” makes available Committee
Members to answer ethical questions by
telephone on a daily basis.

October
Nancy L. Heilman ..................412-297-4900

Romel L. Nicholas ..................412-391-6920

Mark Vuono ............................412-471-1800

November
Amy Coco ................................412-765-3399

Jason Karavias ........................412-456-7700

John H. Riordan, Jr. ..............412-394-3338
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Commonwealth of Pennsylvania v. Douglas Coburn, Ignelzi, J. ................................................................................................................Page 273
Criminal Appeal—Homicide—Suppression—Hearsay—Sufficiency—Sentencing (Legality)—Expectation of Privacy

Multiple issues in an attempted homicide trial.

Commonwealth of Pennsylvania v. Brad E. Jones, Ignelzi, J. ....................................................................................................................Page 277
Criminal Appeal—PCRA—Habeas Corpus—Timeliness—Right to Access the Courts

Discussion of the Writ of Habeas Corpus and its applicability under the PCRA.

Commonwealth of Pennsylvania v. Jason Roy Waugaman, Mariani, J. .....................................................................................................Page 279
Criminal Appeal—Sufficiency—Disorderly Conduct

Displaying middle finger was not obscene with respect to wife, but was regarding children who could have viewed act as sexual in nature.

Commonwealth of Pennsylvania v. Rudy Davis, McDaniel, J. ....................................................................................................................Page 280
Criminal Appeal—PCRA—Homicide—Ineffective Assistance of Counsel—Evidence—Prosecutorial Misconduct—Prior Bad Acts—Photo Array

Multiple claims of ineffective assistance of counsel raised in a PCRA petition for a homicide conviction.

Supreme Court initiative encourages
people to apply for appointments
With a goal of broadening the

participation in its boards and 
committees, the Pennsylvania Supreme
Court is launching an initiative to
make it easier for people to apply to
serve on court advisory panels.
Justice David Wecht – who will

supervise the project’s implementation –
said the initiative is intended to
provide a more diverse pool of applicants,
which in turn should result in panel
members who bring new perspectives
to the panels.
Vacancies will be posted on the

home page of the Unified Judicial
System website at www.pacourts.us –
usually beginning the first week of the
month. The site will include a list of
vacancies with details about the
mission of the panels and the terms of
service, as well as an application and

submission directions. Applicants will
have one month to apply.
The first batch of positions will be

posted Oct. 3. They will include
vacancies on the Continuing Legal
Education Board and the Orphans’
Court Procedural Rules Committee.
More than 180 volunteers sit on

Supreme Court panels and have a wide
range of responsibilities and functions.
Some panels make recommendations
to the court for amendments, revisions
or simplification of court procedural
rules. Others regulate the practice of
law, oversee continuing legal education
for lawyers and administer funds to
assist individuals unable to pay for
legal service. Although the number
varies, approximately 20 vacancies
occur each year.
For details, see the UJS website. n Justice David Wecht
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How I came to be
‘Born in the WLD’
By Lauren Garraux

“Unless someone like you cares a
whole awful lot, nothing is going to get
better, it’s not.” 

– The Lorax, Dr. Suess

Many of us were “Born in the WLD.”
This is my story.
I’m a big believer that people come

into your life for a reason and make
their entrance when you need them,
regardless of whether you fully
appreciate or understand their
presence at that time. In March 2015,
I was sitting in a cooking class with
my husband learning how to make
“fast food at home.” Ironic if you know
me; not ironic at all if you know my
husband. I was also pregnant with our
second child due later that fall, in the
throes of a particularly nasty bout of
morning sickness and a senior associate
at a downtown law firm. I started
talking to another woman in the class
and we soon discovered that we both
lived in the same neighborhood, both
had kids, both enjoyed golf and, for
the topper, were both attorneys. 
As the conversation progressed, the

woman mentioned that she was
involved in the WLD and encouraged me
to attend a meeting and get involved.
“Sure,” I thought. “I’ll get involved.
You know, in all my free time.” The
truth is that I never saw the value in
joining the WLD and dismissed it as
just another obligation, another time
suck and something else that would
take me away from spending time with
my husband and son and my obligations
at the office. Because I can’t say no to
people, though, I joined the WLD and
thought that I’d give it a try.
It’s been over a year since I decided

to take the leap. In that year, I’ve
welcomed a son, gone out on and
returned from maternity leave and
have been working to balance – or,
more aptly, blend – my professional
career with my family and personal
life and the craziness that comes with
being a working mom to a precocious
almost 3-year old and an 11-month old
who steadfastly refuses to sleep
through the night. Some days, I feel
like I’m Superwoman, expertly and
gracefully able to complete my to-do
list at work and have time to focus on
business development, ensure that the
kids have meals that don’t involve the
microwave or come from the freezer
or prepared foods section at the
grocery store, catch up on laundry
and clean the house; other days, I

don’t feel so super and begin to doubt
whether it’s possible to blend and, at
least, passably fulfill all of my various
roles as wife, mother, attorney, friend
colleague, etc.
The women that I have met through

the WLD have been by my side on
both types of days, celebrating those
days when I feel like anything is
possible, and providing an ear, sharing
a personal experience or giving me
advice on the others. They have been
mentors and examples, and they have
become friends. They affirm, and
reaffirm, for me that it is possible to
meld all of my roles, that I don’t need
to feel guilty about looking forward to
coming to the office after a long
weekend with the kids and that it’s
normal to have bad days when you
want to move in-house, literally.
So, back to the cooking class. As I

dove into my “Big Mac” and fried
chicken, I had no concept of how
much I’d enjoy being a part of the
WLD, what great women I’d come to
meet and how much I needed an
organization like this in my life right
now. I’m excited to get more involved
in the WLD this coming year and
encourage those who are not currently
members – regardless of where you
are in you careers, whether you have
kids, are considering having them or
want nothing to do with them, etc. – to
come to a meeting, join one of our
“Let’s Do Lunch” groups or attend one
of our events this year and see what
the WLD has to offer. 
And, in case you’re wondering, the

woman who I met at the class and put
this whole course of events in motion was
Danielle Dietrich, the WLD’s immediate
Past-Chair. Danielle, thank you. And,
perhaps we’ll finally get that round of
golf on the schedule next summer. n

Lauren Garraux is an associate with
K&L Gates who focuses her practice on
business and commercial litigation.

Lauren Garraux

PHOTOS BY JOCELIN HERSTEK

There was a packed
house on hand at the
September meeting of
the Criminal Litigation
Section Council to hear
Larry Forletta, a private
investigator and former
DEA agent, talk about
the use of confidential
informants. Forletta
emphasized there are
three rules for dealing
with confidential inform-
ants: don’t trust them,
don’t trust them and
don’t trust them. 

Criminal Litgation Section
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2016-17 committee, division, section leadership
The ACBA congratulates

and thanks the following
members who are serving in
leadership positions for
committee, divisions and
sections – as well as on the
ACBA Board of Governors and
ACBF Board of Trustees – for
the 2016-17 bar year.

ACBA Court Rules Committee
Chair: Thomas E. Reilly

ACBA Judicial Excellence
Committee (PAC)
Chair: Mark A. Martini

ACBA Political Action
Committee (PAC)
Chair: Bryan S. Neft
Vice-Chair: James W. Creenan

Alternate Dispute Resolution
Committee
Chair: Jared D. Simmer

Amicus Curiae Brief Committee
Chair: Frederick N. Frank 
Vice-Chair: Templeton Smith

Appellate Practice Committee
Chair: Templeton Smith
Vice-Chair: Keith E. Whitson 

Arts and the Law Committee
Chair: Elena C. Nola
Vice-Chair: Richard T. 
Ernsberger

Asian Attorneys Committee
Co-Chairs: George Jiang,
Yuanyou Sunny Yang
Vice-Chair: Sunu M. Pillai

Association of Municipal and
School Solicitors Board of
Trustees Section Council
Chair: Robert Max Junker
Vice-Chair: Anthony Giglio

Audit Committee
Chair: Jay A. Blechman
Vice-Chair: Adrian Nathaniel
Roe

Bankruptcy and Commercial
Law Section Council
Chair: Jeanne S. Lofgren
Chair-Elect: Erica K. Dausch

Bench-Bar Conference 
Committee 
Chair: Erica L. Laughlin
Vice-Chair: Bryan S. Neft

Board of Governors
President: Melaine Shannon
Rothey
President-Elect: Hal D. Coffey
Secretary: Nicola Henry-Taylor
Treasurer: James R. Mall
Immediate Past-President:
Mark A. Martini
Governors: Carol A. Behers,
Beverly A. Block, Samuel W.
Braver, Rosemary Crawford,
Kate J. Fagan, Sanford W.
Harvey Jr., Ronald L. Hicks
Jr., Elizabeth L. Hughes, 
Dennis J. Kusturiss, Jacqueline
B. Martinez, Lori E. McMaster,
Tyra Oliver, Robert J. Ridge,
James R. Schadel, Hon. Donald
R. Walko Jr. 
Ex Officio: Hon. Joy Flowers
Conti, Hon. Jeffrey A. Manning,
Jay N. Silberblatt

By-Laws Committee
Chair: Sabrina Korbel
Vice-Chair: Nancy Lauffer
Heilman 

Civil Litigation Section Council
Chair: Craig L. Fishman
Chair-Elect: Dana L. Bacsi
Vice-Chair: John K. Gisleson

Collaborative Law Committee
Chair: Susan DiGirolamo
Co-Vice-Chairs: Mary L.
McKinney, Liberty J. Weyandt

Committee on Exempt 
Organizations 
Chair: Benjamin W. Milleville
Vice-Chair: John R. Owen

Committee on Law and 
Disability 
Chair: Joseph S. Hornack
Vice-Chair: Jennifer Modell

Construction Law Section
Council 
Chair: Chad I. Michaelson
Vice-Chair: John M. Tedder

Corporate, Banking and 
Business Law Section Council
Chair: Amanda R. Gerstnecker
Vice-Chair: Matthew L. Lambach

Criminal Litigation Section
Council 
Chair: Suzanne M. Swan
Chair-Elect: Douglas Sughrue

Diversity Collaborative 
Committee 
Co-Chairs: Tyra Oliver, 
Mark T. Phillis

Elder Law Committee
Chair: Amy Dolan Strano
Vice-Chair: Christine Long

Environment and Energy Law
Section Council
Chair: Zahava Assunda Bennett
Vice-Chair: David A. Rockman

Family Law Children’s Issues 
Committee
Co-Chairs: Stephanie L.
Jablon, Elisabeth W. Molnar

Family Law Section Council 
Chair: Dawn K. Gull 
Vice-Chair: Lea E. Anderson

Federal Court Criminal Practice
Sub-Committee
Co-Chairs: Meagan F. Temple, 
Rebecca Haywood

Federal Court Section Council 
Chair: Kathleen S. McAllister 
Chair-Elect: Kirsten R. Rydstrom
Vice-Chair: Michael A. Comber

Finance Committee 
Chair: James R. Mall 
Vice-Chair: Julie Williams Meder

Finance Committee – Bills 
Sub-Committee 
Chair: James R. Mall

Finance Committee – 
Investment Sub-Committee
Chair: James R. Mall

Gender Equality Committee 
Co-Chairs: Hon. Maureen P.
Kelly, Krysia M. Kubiak

Health Law Section Council 
Chair: David R. McCandless 
Vice-Chair: David J. Nasca

Hispanic Attorneys Committee 
Chair: Abbie A. Rosario 
Vice-Chair: Gilda M. Arroyo

History Committee 
Chair: Nancy Lauffer Heilman

Homer S. Brown Division
(HSBD) Council 
Chair: Quinntarra Morant 
Chair-Elect: Ron G. Jones

Immigration Law Committee
Immediate Past-Chair: 
Catherine V. Wadhwani

Judiciary Committee 
Chair: James S. Ehrman

Labor and Employment 
Law Section Council
Chair: Charles A. Lamberton
Vice-Chair: R. Stanley Mitchel 

Lawyer Professional Liability 
Committee 
Chair: Amy J. Coco 
Vice-Chair: Jonathan S. McAnney 

Lawyer Referral Committee 
Chair: Mary K. McDonald

Legal Technology and 
E-Discovery Committee
Chair: Roy E. Leonard

LGBT Rights Committee 
Chair: Tara R. Pfeifer 
Vice-Chair: James F. Mentzer

Managing Partners Committee 
Chair: Keith E. Whitson 
Vice-Chair: Thomas P. Peterson

Membership Committee 
Chair: Lori McMaster 
Vice-Chair: Susan DiGirolamo

Military and Veterans Affairs 
Committee 
Co-Chairs: Daniel W. Kunz, 
Devin A. Winklosky

Nominating Committee
Chair: Hal D. Coffey 
Vice-Chair: Melaine Shannon
Rothey

Nonpracticing Attorneys and
Legal Professionals Committee
Chair: Cynthia E. Caldwell 
Chair-Elect: Jason Green

Past Presidents Committee 
Chair: Howard J. Schulberg

Probate and Trust Law 
Section Council
Chair: John P. Shaffer 
Vice-Chair: Raymond Cesare
Vogliano

Professional Ethics Committee 
Chair: Dawn K. Gull

Public Service ACBA/ACBF 
Committee
Co-Chairs: Amy G. Carpenter, 
Gregory J. Norton 

Publications Committee
Editor-In-Chief: Erin Lucas
Hamilton
Assistant Editor-In-Chief: 
Victoria H. Vidt 

Real Property Section Council
Chair: Paul Didomenico 
Vice-Chair: Frank Kosir 

Senior Lawyers Committee 
Chair: Zelda G. Curtiss 
Vice-Chair: Alan L. Ackerman

Social Security Practitioners 
Committee 
Chair: Cynthia C. Berger 
Vice-Chair: Karl Osterhout

Sole and Small Firm
Practitioners Section Council
Chair: Maureen P. Gluntz
Vice-Chair: Ryan H. James

Special Fee Determination 
Committee 
Chair: Melaine Shannon
Rothey 
Vice-Chair: David V. Breen

Sports Law Committee 
Chair: Daniel W. Kunz 
Vice-Chair: John N. Demas

Taxation Section Council 
Chair: Stephen J. Pieklik 
Vice-Chair: Derek E. Jones

Unauthorized Practice of 
Law Committee 
Chair: Daniel E. Fitzsimmons

Women in the Law Division
(WLD) Council 
Chair: Shelly R. Pagac 
Chair-Elect: Alka A. Patel

WLD – Budget and Finance 
Committee 
Chair: Mauri Lynn Aven

WLD – Gender Bias 
Sub-Committee
Chair: Jill M. Weimer

Workers’ Compensation 
Section Council 
Chair: John J. Gaughan 
Chair-Elect: Glenn S. Sinko

Young Lawyers Division
(YLD) Council
Chair: Laura C. Bunting 
Chair-Elect: Corinne E.
McGinley Smith

YLD – Bar Leadership 
Initiative Class Committee 
Chair: Corinne E. McGinley
Smith

YLD – Communications 
Committee
Co-Chairs: Lauren Alexis
Melfa Catanzarite, 
Robert L. Stasa

YLD – Diversity Committee 
Co-Chairs: Julia Wu, 
Michael J. Imbornone

YLD – Education Committee 
Co-Chairs: Nicholas J. Bell,
McKean J. Evans

YLD – Member Services
Committee
Co-Chairs: Nicole A. Daller,
Amanda J. Thomas

YLD – Public Service 
Committee 
Co-Chairs: Julie A. Brennan,
Lacee C. Ecker

ACBF – Board of Trustees
President: Richard S. Wiedman
Vice President: Patricia L.
Dodge
Secretary: Jessica L. Crown
Treasurer: Paul J. Gitnik
Immediate Past-President:
Kenneth M. Argentieri
Trustees: Jennifer R.
Andrade, Mackenzie A. Baird,
Jessica L. Crown, Jeanine L.
DeBor, Patricia L. Dodge, 
Paul J. Gitnik, Efrem M.
Grail, Jeffrey D. Heeter, 
Carol S. Mills McCarthy,
Joseph A. Napoli, Melinda
Sala, Susan M. Seitz, Stanley
M. Stein, Keith E. Whitson,
Richard S. Wiedman
Young Lawyers Division Liaison:
Lori Wisniewski Azzara

ACBF – Attorneys Against
Hunger Committee 
Co-Chairs: Mary McGinley,
William L. Stang

ACBF – Fellows Committee 
Co-Chairs: Carol A. Behers,
Jessica L. Crown

ACBF – Golf Tournament
Committee
Co-Chairs: Kim Aedan 
Bodnar, Brett A. Solomon

ACBF – Grant Making 
Committee
Chair: Susan M. Seitz

ACBF – Lawyers Fund 
Committee
Chair: Vincent J. Grogan 
Vice-Chair: Carol A. Behers

ACBF – Loans and Scholarship
Committee
Chair: Jill Lipman Beck 
Vice-Chair: Keith E. Whitson 

PHOTO BY JOCELIN HERSTEK

Diane McMillen, ACBA assistant executive director,
explains during a September orientation breakfast for
new leaders how the bar staff can provide support to 
committees, divisions and sections.

Allegheny County Bar Association
Raising the Bar on Legal and Community Service

www.acba.org
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 WHY LAWYERS REFER TO US  
The Simon & Simon team of lawyers and support staff 

primarily handle limited tort motor vehicle collision 

cases. We are aggressive trial lawyers that file suit 

in limited tort cases in the major jury system and try 

these cases to verdicts in front of juries throughout 

Pennsylvania. We believe every injured victim, 

regardless of whether they have full or limited tort, 

deserves an opportunity to tell their story to a jury and 

recover money for their injuries.

The LIMITED TORT LAW FIRM

 Full Referral  
Fees Paid Out.

 ALL Future Business 
From Referral Source 
Returned to You.

BNY Mellon Building
500 Grant Street, Suite #29-123

Pittsburgh, PA 15219

877-GO-SIMON    412-360-7257    www.GoSimon.com    MarcSimon@GoSimon.com

ACBA Hispanic Attorneys Committee
honors Sister Janice for her dedication
By Tracy Carbasho

Sister Janice Vanderneck
feels a deep sense of joy when
members of the local Latino
population achieve U.S. citi-
zenship, move into their own
home, get health care, land a
job or overcome any barrier.
“My biggest accomplishment

is to have followed the lead of
my head, heart and spirit to
pursue – and doggedly at that –
the welcome and embrace of
monolingual Spanish-speaking
immigrants in our midst here
in Pittsburgh,” said Vanderneck,
the executive director of Casa
San Jose in Pittsburgh’s
Brookline neighborhood. “I
want to continue to work with
Latino immigrants in whatever
way I can to make the greatest
contribution.”
Her penchant for helping

the Latino community and for
serving as a role model for
others has earned her respect
and recognition. The ACBA
Hispanic Attorneys Committee
presented her with the El Sol
Award during a special event
on Oct. 6 at Olive or Twist as
part of Hispanic Heritage
Month.
“Sister Janice has been

assisting the Hispanic commu-

nity for many years and has
never asked for anything in
return,” said Committee Chair
Abbie Alejandro Rosario. “She
has assisted the immigrant
community with all aspects of
immigration and has always
strived to do everything possible
for those less fortunate.”
Rosario said the award is

presented to a person who
exemplifies distinguished
service to the community at
large by being an exemplary
advocate and contributing his
or her time and talents toward
the betterment of the local 
Hispanic community. Committee
members nominate individuals
and then select the winner
each year. The first winner in
2008 was U.S. District Court
Judge Cathy Bissoon and last
year’s winner was Ron Alvarado,
chairman of the Pittsburgh
Metropolitan Area Hispanic
Chamber of Commerce.
A member of the Sisters of

St. Joseph and a former
missionary in Brazil, Vanderneck
spearheaded the creation of
the Casa San Jose community
resource center in 2013. The
mission of the nonprofit center,
which is located in St. Mark
Evangelical Lutheran Church,
is to empower the Latino

community by promoting
integration and self-sufficiency. 
While Vanderneck commends

the church and the Sisters of
St. Joseph for their support in
making Casa a reality, her
name stands out as the guiding
force behind the center.
“Sister Janice’s reputation

among the people has made
her the ‘go-to person’ for any
Latino experiencing difficulties
in Western Pennsylvania,” said
Jackie Abel-Stavropoulos, board
president at Casa. “Her dedi-
cation to the Latino community

is evident in that she made the
Latino people her life’s work
years ago, and she continues to
serve them every single day.
She cares about the individuals
and families that are served
through Casa and often has a
very hard time saying ‘no,’
even to requests that are
beyond the scope of what the
center can do through limited
funding and available time.”
Vanderneck, 67, believes

the most important part of the
center’s mission is to provide
the resources and leadership
training needed to enable
Latinos to use their own voice.
“The biggest achievement

of Casa San Jose is recognition
as a champion for Latino
immigrants who are in our
midst – no matter what their
immigration status – because
they could no longer live with
dignity and security in their
home countries and, therefore,
had to leave their home
countries to seek a better life,”
Vanderneck said.
Although she is not of

Hispanic descent, Vanderneck
began studying Spanish when
she was 12 years old and has
continued to study both the
language and the Latin American
culture. She worked with

Hispanics from many countries
when she was principal of
Holy Rosary School in Florida.
She worked locally as the
director of the Latino Catholic
Community Office for Social
Services in Oakland from 2003
until 2008. She also has
collaborated with numerous
Pittsburgh organizations in
their outreach efforts to
address the needs of this
growing population.
She would prefer to discuss

the accomplishments of the
center and those who have
been helped by its services.
However, she has touched
many lives and those who
know her well have a lot to say
about her attributes.
“Her biggest contribution is

her dedication. She is a genuine
person who does the best she
can and is transparent at all
levels,” said Monica Ruiz,
community organizer at the
center. “People love her. She
works endless hours and fights
for immigrant rights in every-
thing she does. She also takes
every opportunity to educate
people on the benefits that
Latinos have brought not only
to this city, but also to this

Sister Janice
Vanderneck

Continued on page 15
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Email: hmp@harryparas.com
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lender accepts a payoff amount
less than the principal balance of
the mortgage.
“A person’s home is their castle,

and preservation of the home adds to
stability and a sense of security within
the family unit. There also is the
community benefit that results from a
successful residential mortgage
modification,” said Chief Judge Jeffery
Deller. “A successful mortgage modi-
fication promotes continued home
ownership by each successful partici-
pant. Continued home ownership, in
turn, promotes market-based values
of residential homes as opposed to the
distressed value of the homes, which
would otherwise result from foreclosure.”
A total of 1,413 requests have been

made for participation in the LMP
from its inception through September
of this year, but debtors sometimes
abandon their requests. Of the requests,
1,119 cases were completed – meaning
they were closed because all necessary
steps were followed, but not all of
them had a successful outcome. The
number of completed cases that
resulted in successful loan modifications
or other positive relief was 750.

Program origins

Deller discussed starting an LMP
in the Western District as early as
2008, a year before the first such
program in the country was created in
the Southern District of New York.
Deller’s brainchild was in response to
the mortgage crisis of 2008. 
However, the local program did not

become a reality until four years ago
when Judge Thomas Agresti was chief
judge. When the district established

BANKRUPTCY COURT PROGRAM
continued from front cover

its program, it became the eighth
bankruptcy court in the United States
to do so. Today, 16 courts have
similar programs.
Agresti, who continues to oversee

the program, said it was clear that the
district needed to take action to
benefit all parties involved – including
the debtors, the lenders, the attorneys
and the court. Time after time, he
heard the same story about lenders
failing to respond to an individual’s
request for an out-of-court loan
modification or other relief. Creditors
frequently would tell the court they
had no information about the request
or would claim the debtor failed to
provide the required information for
loan relief.
“The resulting effect was that

hearings had to be repeatedly contin-
ued, clogging the court’s dockets, since
the process for information exchange
was insufficient and often nonexistent,”
Agresti said. “The frustration created
by the then ‘gold standard’ of doing
business was not just frustrating for
the debtor but also for the court and
even the lender. It was a huge waste of
time for the parties and the courts,
forcing needless litigation, with costs and
fees being wasted on useless services.”

Quelling pushback

The court modeled its program
after the ones in New York, New Jersey
and Rhode Island. Unlike some programs
that permit lenders to opt out under
certain circumstances, the Western
District mandates participation by
lenders. The program is available to
those who file for bankruptcy protection
under Chapters 7, 11, 12 and 13.
During the planning stages, the

court invited representatives from all

of the national lenders to meet with its
LMP Committee to discuss the proposal.
Agresti said the move was an attempt
to secure lender cooperation and
avoid confrontation. The Bankruptcy
Court for the Eastern District of
Michigan had just been drawn into
litigation filed by national lenders not
for trying to implement a program but
just for attempting to mandate the use
of a vendor to facilitate its program.
“By opening up the lines of commu-

nication, it was our hope to avoid this
type of trench warfare before we even
got the project off the ground,”
Agresti said. “Fortunately, we were
able to do so by making very limited,
yet appropriate, concessions, such as
primarily requiring that the LMP be
resolved early in the process and
assuring that the mandate for partici-
pation was considered good faith with
no guarantee of results.”
Agresti said it was common in the

early days of the program for him to
require the top brass from major
lenders – such as Wells Fargo,
Citibank, Chase – to meet with him at
his chambers in Erie to explain why
the court’s LMP rules were not being
followed. It didn’t take long before his
“nudging” broke the lender log jam
and got the program on track. Today,
participation problems are rare.
“Once lenders realized our program

is designed to open the lines of
communication between them and the
debtors to allow for an expedited
conversation in good faith about
options toward mitigation of the
debtor’s loan obligation, they agreed it
was a win-win situation for all parties,”
Agresti said.
Attorney James Prostko, an associate

at Phelan Hallinan Diamond & Jones
in Pittsburgh, represents national

mortgage lenders in bankruptcy
court. He was among those who were
skeptical of the court’s program, but
now believes it is working well.
“Having participated in several

state court programs, I now see that
the bankruptcy court program has
several advantages,” Prostko said.
The LMP’s advantages, as outlined

by Prostko, include:
• Debtors pay counsel to represent

them so they are invested in the process.
• Attorneys know precisely what

documents are required prior to the
entry of a loss-mitigation order.
• Debtors must continue to make

monthly mortgage payments in
accordance with the program formula
so they don’t fall behind, and lenders
are required to accept the payments.
• The use of an online portal

creates transparency. All documents
and correspondence are available for
the parties and the court to review.
• The bankruptcy judges actively

monitor the loss mitigation cases, and
if one is stalled, a status hearing is set.

Making it work

Deller and Agresti are proud of the
program’s success and readily attribute
it to the hard work of all bankruptcy
judges, clerks, other court personnel
and the attorneys who participate in
the program. While all of the clerks
are commended for their work, the
judges have noted that court clerk
Michael Rhodes and law clerk
Matthew Burne have been especially
dedicated to the program.
Rhodes said the program stands out

from others because it involves the
direct negotiation between the parties

Continued on page 7
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THE ALAN PAPERNICK  
EDUCATIONAL INSTITUTE  

ENDOWMENT FUND 
is pleased to o�er

THE MISHNAH
JUDAISM’S ORAL LAW IN 

WRITTEN FORM
A 6-part CLE series presented by 

Foundation Scholar 

RABBI DANNY SCHIFF

Explore the earliest source of rabbinic jurisprudence, the Mishnah, the 
pivotal work of recording and systematizing the oral law of Judaism.

RESERVE YOUR SPOT TODAY! 
www.jfedpgh.org/Foundation-CLE  

or contact Patti Dziekan at (412) 992-5221
or pdziekan@jfedpgh.org

Introduction + Mishnah: Zera’im – Seeds, Friday Nov. 4, 2016
Mishnah: Mo’ed – Festivals, Friday Dec. 9, 2016
Mishnah: Nashim – Women, Friday Feb. 3, 2017

Mishnah: Nezikin – Damages, Friday Mar. 24, 2017
Mishnah: Kodashim – Holy Things, Friday Jun. 9, 2017

Mishnah: Tohorot – Purities, Friday Jul. 7, 2017

Get up to a year’s worth of CLE credits!  The first session will provide 2.5 CLE credits, and each 
subsequent session will provide 2.0 credits, enabling up to 12.5 credits for the entire course.

Each session is a “stand alone” unit. Sign up for one or all.

Time: First session 8:30 am – 11:15 am.  
All subsequent sessions 8:30 am – 10:45 am.

Location: Rodef Shalom, 4905 5th Avenue, Pittsburgh, 15213
With CLE credit: $30/session; $150 all sessions

Without CLE credit: $20/session; $100 all sessions

Breakfast included, dietary laws observed

“By bringing stakeholders together
to construct a system that encourages
communication and demands account-
ability, the public can see firsthand
how the court is developing a forum
that promotes solutions beneficial to all
parties,” Taddonio said. “It’s gratifying
to see the parties agree on a mortgage
modification, especially in those
circumstances that would have been
irreparable before the LMP.
“For instance, families with large

mortgage arrearages were often
forced to give up their homes because
it was not feasible to pay off the
arrearage in five years,” he added.
“Through mortgage-modification
programs, those families now have
more options available to save the home.
Anything that promotes stability within
the home is good for the parties and
for our communities.” n

and their designees. In addition, it
requires the debtor to complete all
necessary paperwork in advance.
Rhodes also notes the court has

integrated the use of document-
preparation software to streamline
the process and eliminate human
errors. The program requires the use
of a neutral and secure communication
portal to ensure transparency and
accountability by all participants.
The online tools streamline the
process of reporting the status and
results of negotiations. 
“As a result, our court is able to

collect and analyze the data with a
view toward ensuring the efficacy of
the program,” Rhodes said.  

Good for our communities

The bankruptcy judges are eager to
promote the program so that both
sides may share in its benefits. 
“Clearly, the Loss Mitigation

Program has demonstrated how the
judicial system is working to assist the
public by allowing borrowers another
chance to retain their homes after
experiencing financial difficulties,”
said Judge Carlota Böhm. “As a judge,
it is very rewarding to see the program
thrive to the benefit of all impacted
parties as borrowers are able to retain
their homes and lenders are able to
receive funds that are owed. The manner
in which the lenders and borrowers
communicate to reach amicable
solutions that are favorable and fair
for both sides is commendable.”
Judge Gregory Taddonio said the

program is a perfect example of the
court using innovation to address a
21st century need.

BANKRUPTCY COURT PROGRAM
continued from page 6

ALLEGHENY COUNTY BAR FOUNDATION
PRO BONO CENTER

Expunging and Sealing Criminal Records to
Remove Employment and Housing Barriers

Many Pennsylvanians are caught in a vicious cycle of headaches, roadblocks
and deferred dreams because of past criminal offenses. Because of their 
criminal records, individuals face barriers that often prevent them from 

securing viable employment, safe and secure housing and/or federal student
loans. During this program, attorneys can learn about how Pennsylvania’s
expungement and new sealing laws may serve as tools to help individuals

overcome these barriers by assisting them with re-entry and restoration, and
reducing the chances of recidivism. The course includes training on how to

draft the necessary petitions. The course is free for attorneys who volunteer at
the city-wide expungement clinic on Monday, Nov. 14 and/or who take a 
pro bono expungement case from a legal aid program within one year. 

Regular ACBA CLE tuition rates apply to non-volunteers.

Credits: 1.5 hours of Substantive CLE credit • When: Friday, Oct. 28 •
Registration: 11:30 a.m. • Time: noon - 1:30 p.m. • Where: Koppers Building
Conference Center, Grant Room, 9th floor, 436 Seventh Ave., Pittsburgh, PA
15219 • Cost: Free for Pro Bono volunteer, $50 for ACBA members, $75 for all 
others • Last date to pre-register: Thursday, Oct. 26, 11:59 p.m.

Register online at www.acba.org.

Once lenders realized our“

”

program is designed to open
the lines of communication
between them and the
debtors to allow for an
expedited conversation in
good faith about options
toward mitigation of the
debtor’s loan obligation, they
agreed it was a win-win
situation for all parties.

– Judge Thomas Agresti



Page 8 / October 14, 2016

Managing payments and growing revenue for over 30,000 

law firms in the US, LawPay is the only solution recognized by 

the ABA. Designed specifically for the legal industry, LawPay 

guarantees complete separation of earned and unearned 

fees, giving you the confidence and peace of mind your 

credit card transactions are handled the right way.

LawPay is a registered ISO/MSP of BMO Harris Bank, N.A., Chicago, IL

LawPay.com/ACBA | 866.376.0950

Pay Invoice

2010

35%

2013

47%

2016

55%

2019

75%
EST

Cooks Brooks Johnson
123 Main St.
City, State 23451
Phone: (123) 345-4751
Email: payments@cbj.com
Web: www.cbjlawfirm.com

Invoice Payment
Payment Detail

Amount to Pay*

Invoice Number

Amount to Pay

Invoice Number 

Matter Number

Matter Number

Cardholder Information

Name

Name

Month Year
Pay Invoice 

Cooks, Brooks
& Johnson, PLLC.

Completely Secure

1.95% & 20¢ per transaction       No swipe required       No equipment needed       $5–$20 monthly

Trust Account 
Compliant

TRUST OPERATING

The proven payment solution for lawyers.

Proud Member Benefit Provider

Open an account by September 30th 
and receive no monthly fee for 3 months! 

3 MONTHS FREE



October 14, 2016  / Page 9

DISTINGUISHED PANELISTS

Hon. Gary Hart 
Former U.S. Senator from Colorado, 
Presidential Candidate, and Expert on 
the U.S. Presidency

David M. Shribman 
Executive Editor of the Pittsburgh  
Post-Gazette and Syndicated Columnist

James D. Robenalt 
Lawyer, Writer, and Expert on  
Presidents from Ohio

Ken Gormley 
Duquesne University President,  
Legal Scholar, and Author 

Lori Cox Han 
Legal Scholar and Expert on the U.S. 
Presidency and Women and Politics

The Presidents and the Constitution: A Living History (NYU Press, 2016), has garnered national attention, with 
reviews by Nina Totenberg, E.J. Dionne, Bob Woodward, and others, as well as a National Constitution Center 
program now available on C-SPAN.

Books will be available for sale at a reduced price by Barnes & Noble, and a portion of the proceeds will benefit 
Duquesne University School of Law minority students.

School of Law

Monday, Nov. 7, 2016
Power Center Ballroom • 1015 Forbes Avenue, Pittsburgh, PA 15219

3 p.m.  
Panel Discussion

4:30 p.m.  
Reception and Book Signing

The Presidents  
and the Constitution

SPECIAL EVENT

Free and Open to the Public

Register: duq.edu/law/nov7

Duquesne University School of Law invites all 
ACBA members to a special event celebrating 
the publication of a timely new book by 

Ken Gormley

Zittrain Forums

PHOTOS BY JOCELIN HERSTEK

About 100 people filled the Omni William
Penn’s 17th-floor Urban Room for a 
Zittrain Forums event in which political
analysts David Frum and Alex Wagner
shared their insight on the 2016 
presidential election. Members of the
crowd often found themselves nodding
their heads in agreement as Frum and
Wagner discussed not only the forces that
have shaped the 2016 campaigns but how
this election could influence national 
politics in the years to come.

On behalf of the Zittrain family – which
established the Zittrain Forums on Law
& Public Policy to provide a better 
understanding of complex issues facing 
government and legal systems – John
Gismondi introduces the featured speakers.

ACBF Associate
Executive Director
Lorrie Albert and
ACBF President
Richard Wiedman
pose with Wagner
and Frum after
the Sept. 22 event.
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Issue: Title VII’s prima facie requirement that employee meet
employer’s legitimate expectations may not be set in stone
By Maria Greco Danaher

One federal appellate court has
penned an opinion that goes to the
heart of how discrimination cases are
analyzed under Title VII, and modifies
the prima facie case requirements set
by the U.S. Supreme Court in the
McDonnell Douglas Corp. v. Green
case in 1973.

Elements of a prima facie
case under Title VII:
To support a discrimination claim

under Title VII, an employee must show
he or she is meeting the employer’s
legitimate business expectations.
Earlier this year, the 7th U.S. Circuit
Court of Appeals held that test to be
“flexible” and unnecessary where the
issue is whether the employee was
singled out for discipline based on a
prohibited factor. Ismail v. Brennan,
7th Circ., No. 15-2701, June 28, 2016
(unpubl.).

Procedural background:

Yousef Ismail, a postal worker born
in Israel and who grew up in Jordan,
was suspended for walking on a snowy
sidewalk to deliver mail after the local
postmaster told him to walk on the
street instead, and then was accused
of making death threats against
that postmaster. 
Upon initial review, a district court

concluded that Ismail could not bring
discrimination or retaliation claims
because he was fired for disobeying

a direct order. That insubordination
meant that Ismail was not meeting the
legitimate expectations of his employer
and, therefore, could not support a
prima facie case under Title VII.
On appeal, the Seventh Circuit

reversed that dismissal, noting that
although an employee usually must
show he or she was meeting the
employer’s legitimate expectations in
order to support a Title VII claim of
discrimination, that standard is
“flexible” and need not be applied if
the issue is whether the employee was
“singled out for discipline” because of

a protected characteristic – in this
case, Ismail’s Middle Eastern national
origin. The court also implied that the
test may be unnecessary where the
person judging the employee’s
performance is the same individual
accused of discrimination.

Factual background:

Ismail began working for the US
Postal Service (USPS) in 2001 as a
letter carrier. In 2003, Ismail filed a
lawsuit against the USPS, alleging
that the local postmaster harassed and
disciplined him because of his race
and ethnicity. That lawsuit ended when
summary judgment was granted in
favor of the USPS by a district court. 
Ismail claimed that the postmaster

“became emboldened” in his behavior
afterward and that the harassment
and discrimination continued. In
December 2010, events came to a
head when the postmaster conducted
an observation of Ismail on his mail
route. During that observation, the
postmaster saw that Ismail was about
to walk on a snow-covered sidewalk
and “began screaming at” Ismail that
he should walk on the street where
there was less snow. Ismail “believed
that walking in the street was dangerous,
so he took a couple of steps on the
sidewalk” to avoid some snow-covered
bushes and then walked back into the
yard of the customer to whom he was
delivering the mail. For that incident,
Ismail was put on “emergency
placement” and sent him home for
17 days of unpaid leave.
Ismail filed an EEOC charge based

on that incident and alleging race and
national origin discrimination. In
June 2012, Ismail filed another EEOC
charge after the postmaster issued a
“letter of removal” to Ismail for a
confrontation with a coworker, although
Ismail grieved the letter and ultimately
was reinstated to employment.
In July 2012, after the second

EEOC charge, Ismail was approached
by the postmaster, who said “good
morning” to him multiple times. When
Ismail failed to reply, the postmaster
approached Ismail with the workplace
rules handbook and pointed out a

section that required “courteousness
in the workplace.” After that exchange,
the postmaster then called the police,
claiming that Ismail threatened to kill
him. A police officer interviewed both
men, as well as Ismail’s immediate
supervisor, who stated that although
he had been in the immediate vicinity,
he had heard no threat. The police
determined there was insufficient
evidence to arrest Ismail. The postmaster
then put Ismail on administrative
leave and the police officer escorted
Ismail from the building.
In December 2012, Ismail amended

his EEOC charge to include those
incidents and to add a claim of
retaliation. He ultimately filed a
lawsuit, which was dismissed by the
district court. The basis for that
dismissal was that Ismail could not
show he was meeting the USPS’
legitimate business expectations
because he had disobeyed the
postmaster’s directive in 2010. The
district court held that Ismail could
not support a prima facie case of
discrimination, and that USPS was
entitled to summary judgment.
The Seventh Circuit reversed that

decision and reinstated Ismail’s
claims, finding that the lower court
erred in requiring Ismail to establish
that he was meeting his employer’s
legitimate expectations. It determined
that ordinarily, that factor must be
established by an employee seeking to
state a prima facie case of discrimination.
However, the fact that the postmaster
was judging Ismail’s performance, but
also was the same person accused of
discrimination weighed against applying
that test inflexibly.

Take-away for employers:

While this decision should not stop
employers from disciplining or firing
employees for performance-related
issues, it adds a level of review,
suggesting that such discipline should
be conducted or corroborated 
by managers unrelated to any 
prior claims of discrimination 
made by the employee, to avoid 
being linked to allegedly discrimina-
tory behavior. n
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ACBA. These qualities always
have been of paramount importance
to McVerry.
He stresses that every judge must

be impartial because nothing can
undermine the fairness of a trial more
than bias. “Diligence” is a word that is
close to his heart since he is a staunch
believer in hard work and preparation.
McVerry’s legal ability and overall

experience in dealing with people are
the cumulative result of serving as a
prosecutor, a trial attorney, a member of
the Pennsylvania House of Represen-
tatives, a county solicitor and a judge. 
Third Circuit Court of Appeals

Judge D. Michael Fisher served in the
House with McVerry, who was one of
the architects of Pennsylvania’s
pioneering Divorce Reform Code of
1980. He said McVerry also was one of
the early longtime members of the
Pennsylvania Sentencing Commission.
District Court Judge Nora Barry

Fischer said McVerry’s vast experience
in so many roles made him uniquely
qualified to make informed decisions
on the bench, to provide wise counsel
and to serve as a role model.
McVerry said his biggest professional

accomplishment was his nomination

bench, has been immeasurable,” notes
District Court Judge Arthur Schwab.
“He has a keen legal intellect and a
sense of humor, but what stands out
most about Judge McVerry is that he
treated all those with whom he
worked and those who came before
him with humility and respect.”
Lawyers who practiced before him

say he possessed all of the courtroom
qualities they hope for in a judge.
Carol Mills McCarthy, a partner at
McCarthy McDonald Schulberg & Joy,
practiced before McVerry in the Court
of Common Pleas.
“His courtroom was run in a way

that made you feel like what you were
doing was important and that everyone
in the room – including the judge, his
staff, witnesses, opposing party and
counsel – all should be treated with
respect and kindness,” McCarthy
said. “That kind of atmosphere made
me feel as if I should step up to the
plate, and I was a better lawyer for it.”
Clem Trischler, a partner at

Pietragallo Gordon Alfano Bosick &
Raspanti, said McVerry was never
afraid to make hard decisions.
“He just followed the law, which at

the end of the day is all any litigant
can ever ask of a judge,” he said.
Kathleen McAllister, who chairs

the ACBA Federal Court Section, said
his regular attendance at the section
meetings shows that he values the
relationship between the bench and
the bar.
During his tenure on the bench,

McVerry was consistently rated as
“highly regarded” in the areas of
impartiality, diligence, judicial
temperament and legal ability by
attorneys who were surveyed by the

JUDGE McVERRY
continued from front cover

by President George W. Bush and
unanimous confirmation by the Senate
to serve on the U.S. District Court for
the Western District of Pennsylvania.
His colleagues said he was just as
enthusiastic about serving on the
federal bench during his last days on
the job as when he began in 2002.
Mark Hall, who served as the

judge’s law clerk since 2006, is
impressed with how his boss demon-
strated extraordinary diligence and
attention to every matter that came
before him. Working with McVerry has
been a special educational experience
for him, and he tries to incorporate
into his own life some of the judge’s
traits – such as doing the right thing,
being thorough and treating everyone
with respect.
Just as McVerry has mentored

others, he also has learned from all of
his experiences. 
“My experience in the General

Assembly and politics in general
broadened my understanding in
matters of significance to people,” he
said. “My service as a judge taught
me a lot about the trials, tribulations
and difficulties which many of our
citizens face.” n

Judge Terrence McVerry
Born: Sept. 16, 1943
Wife: Judy
Children: Bryan, a pulmonologist at UPMC Presbyterian; Erin, an English   
teacher in Indiana; and Bridget, a business consultant on the West Coast.
Education: JD, Duquesne University, 1968.
Employment: Assistant District Attorney for Allegheny County, 1969-73;
member of the Pennsylvania General Assembly, 1978-90; practicing
attorney, 1972-98; Court of Common Pleas, 1998-2000; Allegheny County
solicitor, 2000-02; and U.S. District Court, 2002-16.
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Recent developments in arbitration case law
By Mary Kate Coleman

The Supreme Court of Appeals of
West Virginia recently rendered several
decisions concerning issues arising
out of arbitration that should be of
interest to those individuals who
practice in West Virginia.

Parsons v. Halliburton
Energy Services, Inc.
Parsons v. Halliburton Energy

Services, Inc., 237 W. Va. 138, 785
S.E.2d 844 (W.Va. 2016) – In this case,
the Supreme Court of Appeals of West
Virginia addressed the issue of
“whether the defendant’s actions,
viewed under principles of state
contract law, served to waive its
contractual right to arbitration.” 
The defendant requested and

received three extensions of time to
respond to the plaintiff ’s complaint.
The defendant made no formal,
substantive response to any of
plaintiff ’s requests for information.
The defendant’s first court filing was
a motion to compel arbitration.
The court stated that it couldn’t

find any error with the trial court’s
finding that the defendant acted
consistently with the agreement to
arbitrate and did not participate in the
lawsuit before the filing of the motion
to compel arbitration. 
In coming to its decision, the court

held that the “common-law doctrine of

waiver focuses on the conduct of the
party against whom waiver is sought,
and requires that party to have
intentionally relinquished a known
right. A waiver may be express or may
be inferred from actions or conduct,
but all of the attendant facts, taken
together, must amount to an intentional
relinquishment of a known right.
There is no requirement of prejudice
or detrimental reliance by the party
asserting the waiver.”
Applying West Virginia law to the

facts, the court found that there was
“nothing in the record to suggest the
defendant expressly waived its right
to arbitrate.” Similarly, the defendant
“did not implicitly waive its contractual
right to arbitration by answering or
responding to the civil complaint
without asserting its right.”
The court found that the defendant

“did not implicitly waive its right
to arbitrate through its acts and
language.” It affirmed the trial
court’s order compelling the parties to
arbitrate their dispute.

Cunningham v. LeGrand

Cunningham v. LeGrand, 237 W. Va.
68, 785 S.E.2d 265 (W.Va. 2016) – In
this case, a limited liability company
and its managing member sought to
confirm an arbitration award from a
proceeding commenced by a minority
member regarding operational control
of the LLC and a request for company

records. The trial court confirmed the
arbitration award and the minority
member appealed to the Supreme
Court of Appeals of West Virginia. 
One of the grounds for appeal by

Cunningham was that the arbitrator
manifestly disregarded the law of
West Virginia in ruling on his request
for company records. Cunningham
argued that the U.S. Supreme Court
sanctioned another basis for obtaining
review of an arbitration award,
“manifest disregard for the law,” in
addition to the four grounds for
vacating an arbitration award enumer-
ated under section 10 of the Federal
Arbitration Act. 
The court rejected this argument,

noting that the lower federal courts
have ruled that the grounds listed in
the Federal Arbitration Act remain
the only means to challenge arbitration
awards. It thus held that “manifest
disregard of the law is not recognized
as a valid statutory basis for challenging
an arbitration award made pursuant
to the provisions of the Federal
Arbitration Act.” The court also noted
that manifest disregard of the law is
not a basis for challenging an arbitration
award pursuant to the Revised Uniform
Arbitration Act that went into effect in
the state on July 1, 2015. 
To accept Cunningham’s argument

would undercut the three goals of
arbitration: “speed, parsimony, and
flexibility.” Thus, the court affirmed
the trial court’s decision.

Evans, et al. v. Bayles

Evans, et al. v. Bayles, 237 W. Va.
269, 787 S.E.2d 540 (W. Va. 2016) – In
this case, respondent Bayles contested
a payout of an account by a financial
services company to the children of
her deceased spouse. Bayles believed
that she was the intended beneficiary
of the account; however, a change of
beneficiary form indicated that decedent’s
children were the designated primary
beneficiaries on both of his accounts. 
In response to Bayles’ lawsuit, the

petitioners filed a motion to dismiss
and compel arbitration. The trial
court denied the motion. The trial
court found that the application for
one of the accounts referenced the
brokerage agreement which included
an arbitration clause. The application
was signed by Bayles’ deceased
spouse, but the brokerage agreement
was not. As a result, the trial court
found that the absence of a signature
on the brokerage agreement created
an ambiguity to be construed against
the drafter financial services company.
The court ruled as a matter of law that
the decedent did not enter into a valid
arbitration agreement with the financial
services company. An appeal followed.
On appeal, the Supreme Court of

Appeals of West Virginia discussed
two interesting issues. First, under
what circumstances may parties

Across State Lines

Continued on page 15
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incorporate by reference separate
writings together into one agreement.
The court stated that: 
to uphold the validity of terms in a

document incorporated by reference,
(1) the writing must make a clear
reference to the other document so
that the parties’ assent to the reference
is unmistakable; (2) the writing must
describe the other document in such
terms that its identity may be
ascertained beyond doubt; and (3) it
must be certain that the parties to the
agreement had knowledge of and
assented to the incorporated document
so that the incorporation will not
result in surprise or hardship. 
Based on its review of the record,

the court found that each of the above
factors was satisfied.
The court then discussed the issue

of whether the absence of a separate

ACROSS STATE LINES
continued from page 12
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signature on the brokerage agreement
created an ambiguity that invalidated
the arbitration clause set forth therein.
Citing to prior case law, the court stated
that the courts generally permit an
“unsigned document to be incorporated
into a signed document as long as the
signed paper specifically refers to the
unsigned document and the unsigned
document is available to the parties.”
Based on its review of the record, the
court found that this test was met. 
The court reversed the trial court’s

decision and remanded the case for
further proceedings consistent with
its opinion.

Conclusion

These cases deal with some very
practical issues that arise in an
arbitration setting and are interesting
reading for attorneys who practice in
West Virginia. n

“Seeing how she completely
dedicates herself to serving others
has inspired me to be proactive in
both my personal and professional
actions,” Cocilova said. “She is not
afraid to speak her mind and always
makes sure the truth is heard. She
fearlessly asks questions so she
understands the entirety of situations,
all with an underlying compassion
that benefits those around her. She
serves with love, which is probably
her best quality.” n

country. I have learned more from
her than from anyone else or any
formal education.”
Caitlin Cocilova met Vanderneck

when she started her position with the
Friends of Farmworkers last fall. The
Friends group has partnered with
Casa on various projects. She had the
opportunity to observe Vanderneck’s
presence in the community and was
motivated by what she saw.

HISPANIC ATTORNEYS COMMITTEE
continued from page 5

www.pittsburghlegaljournal.org

Opinions
The Pittsburgh Legal Journal provides ACBA

members with timely, precedent-setting, full text
opinions, from various divisions of the Court
of Common Pleas. These opinions can be

viewed in a searchable format 
on the ACBA website, www.acba.org.
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People on the Move
Daniel C. Conlon

has joined Tucker
Arensberg, P.C.
He focuses his
practice on 
municipal law, real
estate and zoning.

Daniel P. 
Gallagher Jr. will
chair the new 
private client
services group at
Meyer, Unkovic &
Scott. The new
practice group
incorporates the
expertise of the
firm’s experienced
trust and estate,
business planning
and litigation
attorneys to assist
clients with per-
sonal and financial
planning and the
management of
family wealth. The

group’s services include estate planning,
business succession and continuity
planning, immigration and interna-
tional tax planning, estate and trust
administration, counsel for guardians
and attorneys-in-fact, formation of
charitable organizations and litigation.
Gallagher has practiced law for 40

News and Notes
Babst Calland

attorney Peter H.
Schnore has earned
the Certified Mem-
ber of the Institute
professional desig-
nation in property
tax. CMI certifica-
tion is an acknowl-
edgement of pro-
fessional achieve-
ment in business
taxation and is a
mark of profes-

sional distinction in the field. The
major requirements to earn the
designation include membership in the
Institute for Professionals in Taxation,
property tax administrative experience,
successful completion of the IPT property
tax schools and other educational
requirements, and successful completion
of written and oral examinations.
Schnore concentrates his practice in
real estate-related matters, including
tax-assessment appeals, eminent
domain proceedings, land use, zoning,
quiet title actions and negotiating real
estate leases and related agreements.
He represents commercial and industrial
property owners who seek a real
property tax exemption or reduction
in their tax obligations, and he represents
clients faced with defending the
assessed value from a challenge
brought by a local taxing authority.

Bar Briefs
years and has helped many families,
individuals and business owners in
matters related to wealth transfer and
estate, trust and foundation administra-
tion. He also has extensive experience
representing clients in complex
business transactions and international
financial and commercial matters.

Christopher T.
Lee has been
named the inaugu-
ral shareholder-
in-charge of 
Dickie McCamey
& Chilcote, P.C.’s
Pittsburgh office.
His appointment
to this position
enables Jeffrey T.
Wiley, the firm’s
managing director,
to dedicate all of

his time to firm-wide responsibilities.
Lee will continue to practice full time
as Chair of the firm’s Food and 
Beverage Group. In that capacity, he
has served as counsel to some of the
nation’s largest producers and 
retailers of food products in a variety
of capacities, including the defense of
national food-borne illness outbreaks
and class actions.

Jared N. Leland has joined Houston
Harbaugh, P.C. as a director in its
business law practice. He concentrates
his practice on mergers and acquisitions,

corporate finance,
corporate gover-
nance and strategic
business counsel.
He works with 
private and closely-
held businesses
across various
industries, includ-
ing real estate,
e n g i n e e r i n g ,
architecture and
design, machining,
health and arts

and entertainment. He structures and
manages transactions involving the
acquisition and divestiture of assets,
manages corporate legal affairs, and
counsels clients with respect to capital
formation and development. He often
engages in litigation on behalf of 
corporate clients.

Change in Status
By order of the Supreme Court 

of Pennsylvania, attorney Glenn P.
Schillo has been disbarred on consent.
This disbarment will take effect 
on Oct. 19.

By order of the Supreme Court of
Pennsylvania, Shelley K. Newlin 
Garvey is hereby reinstated to active
practice of law. This reinstatement
took effect on Sept. 8.

By order of the Supreme Court of
Pennsylvania, Scott William
Spadafore is hereby reinstated to
active practice of law. This reinstatement
took effect on Sept. 8.

Daniel P.
Gallagher Jr.

Peter H.
Schnore

Christopher T.
Lee

Jared N.
Leland

Daniel C.
Conlon

v i s i t  t h e  a c b a  w e b s i t e  a t  www. a c b a . o r g
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