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New DUI law
raises the stakes
for some
repeat offenders

By David Shrager and 
Lyle Dresbold

In late October, Gov. Tom Wolf
signed Act 153 amending the Vehicle
Code to increase the penalties related
to driving under the influence, driving
on a license suspended after a DUI
and DUI accidents that result in death
and personal injury. The legislation
goes into effect Dec. 24 – just in time
for New Year’s Eve parties – and it
targets repeat offenders by increasing
the grading and mandatory minimums
sentences for defendants with prior
offenses. It also fixes the language
concerning chemical tests of blood after
the changes mandated by Birchfield v.
North Dakota and Commonwealth v. Evans.

Grading and sentencing for DUI is
generally determined based on two
parts – the number of prior offenses and
the tier assigned to the current offense.

For calculation purposes, a prior
offense is any acceptance into the
ARD program, juvenile adjudication
or conviction for which judgment of
sentence has been entered within 10
years of the current offense.

The tiers are generally determined
based on the driver’s blood alcohol
content at the time of arrest. The
lowest tier, “general impairment,”
denotes a blood alcohol content of
.08-.99 percent. “High impairment”
denotes a blood alcohol content of
.10-.159 percent. And the third tier,
“highest impairment,” denotes a blood
alcohol level of .16 percent or above.

A person will be charged with at least
the high-impairment tier if there was
an accident, regardless of fault or injury.

Allegheny County Bar Association Nominating Committee Solicitation of Candidates for 2019 - 2020
President-Elect, Secretary, Governors and Members of the Judiciary Committee

The Nominating Committee of the Bar Association is seeking candidates for the positions of President-Elect, Secretary
(two-year term), five (5) Governor positions (three-year terms), and eight (8) Judiciary Committee positions (three-year
terms). Terms are to begin on July 1, 2019. Deadline for submission of all candidate applications is 4 p.m. on 
Friday, Feb. 1, 2019.

Qualifications:

President-Elect: Candidate must be a member of the Bar Association and a current or former member of the Board of
Governors of the Bar Association.

Secretary: Candidate must be a member of the Bar Association.

Governor: Candidate must be a member of the Bar Association and should have a history of active participation in one
or more Committees, Divisions or Sections of the ACBA.

Judiciary Committee: Candidate must be a member of the Bar Association and should be actively practicing and appearing
before judges of the Pennsylvania Court of Common Pleas, Appellate Courts and/or Federal Courts.

Anyone desiring to run for the above positions must submit a resume and completed ACBA Nomination Application Form.
The nomination form can be downloaded from the ACBA website at www.acba.org/Nominating-Committee or obtained
by contacting Jann Dalton, Administrative Assistant to the Executive Director at 412-402-6602 or jdalton@acba.org.

The nomination application and resume are to be sent to David A. Blaner, Executive Director, ACBA, 400 Koppers
Building, 436 Seventh Avenue, Pittsburgh, PA 15219. Applications with resumes will also be accepted by email
at dblaner@acba.org. All applications with resumes must be received by 4 p.m. on Friday, Feb. 1, 2019.

Continued on page 6

YLD Gift Drive

PHOTOS BY ASHLEY RICE

Julie Brennan and
Genevieve Pecharka
pause for a quick photo
while packing gifts for
delivery on Dec. 1. This
year’s annual YLD 
Children’s Gift Drive
and Holiday Party 
benefited 12 children’s
shelters and programs.
More than 925 people
donated gifts to 449
children. A conservative
estimate pegs the 
number of gifts at about
2,800 with a minimum
value of about $28,000.

April Gunbosky and
Louise Turano really
got into the spirit of the
season while wrapping
presents for the gift
drive. For more photo
coverage of the event,
see Page 5.
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Gender Bias Duty Officers
If you (attorneys or law students) have

observed or experienced any form of gender

bias in your role as an attorney or law

student intern, you may contact any one of

the following members of the Gender Bias

Subcommittee of the Women in the Law

Division on a daily basis. The duty officers

will keep your report confidential and will

discuss with you actions available through

the subcommittee.

Kimberly Brown......................412-394-7995

Jeanine DeBor ........................412-396-5215

Rhoda Neft ..............................412-406-5434

Ethics Hotline
The ACBA Professional Ethics Committee

“Ethics Hotline” makes available Committee

Members to answer ethical questions by

telephone on a daily basis.

December

Scott Eberle ............................412-995-3000

Gayle R. Kraut ........................412-261-4466

Ronald B. Roteman ......412-391-8510 x 828

January 2019

James R. Schadel ....................412-995-3000

Michael D. McDowell, Esq.
Arbitrator and Mediator

labor • employment • securities
commercial • energy

www.ArbitrationsAndMediations.com

• Over Thirty Years of Experience 
in Alternative Dispute Resolution 
and Complex Litigation

• Member, National Academy of Arbitrators

PO Box 15054  •  Pittsburgh, Pennsylvania 15237

MMcDowell@ArbitrationsAndMediations.com

412-260-5151

The Lawyers Journal is published

fortnightly by the

Allegheny County Bar Association

400 Koppers Building

436 Seventh Avenue

Pittsburgh, PA 15219-1818

www.acba.org

Editor: 412-402-6682/bestadt@acba.org

Advertising: 412-402-6686/mgoodwin@acba.org

Address Changes: 412-402-6612

Fax: 412-261-6438

Circulation 5,568

© Allegheny County Bar Association 2018

Editor-in-Chief: Erin Lucas Hamilton, Esq.

Editor: Brian Estadt

Supervising Editor: David A. Blaner

Consulting Editor: Jennifer A. Pulice, Esq.

Advertising Coordinator: Melanie Goodwin

Graphic Artist: Jessica Wysocki Valesky

Editor/Graphic Artist: Mark Higgs

Proofreader/Opinions: Sharon Antill

n The LJ editorial policy can be found

online at www.acba.org.

n Information published in the LJ may

not be republished, resold, recorded, or

used in any manner, in whole or in part,

without the permission of the publishers.

THE FULL TEXT AND/OR HEADNOTES FOR THE CASES BELOW APPEAR IN
THE ONLINE, SEARCHABLE PLJ OPINIONS LOCATED AT WWW.ACBA.ORG.

Commonwealth of Pennsylvania v. Kevin Hamilton, McDaniel, J. ............................................................................................................Page 255
Criminal Appeal—Sufficiency—Suppression—Four Corners—Trash Pull—Miranda—Confidential Informant

Various claims raised on appeal after defendant had admitted to police that he flushed heroin and crack cocaine down toilet
while entry was made into his home.

Commonwealth of Pennsylvania v. Adam Pastories, McDaniel, J. ............................................................................................................Page 258
Criminal Appeal—PCRA—SVP—Untimely—Muniz—Retroactivity

Because the Pa. Supreme Court has not held that Commonwealth v. Muniz has retroactive effect, the petitioner’s PCRA petition is untimely.

Commonwealth of Pennsylvania v. Jeremy Hensel, McDaniel, J. .............................................................................................................Page 259
Criminal Appeal—Probation Violation—Sentencing (Discretionary Aspects)—RRRI

Court asks for remand of case so that it can make a RRRI determination on the record.

Commonwealth of Pennsylvania v. Isaiah Hereford, McDaniel, J. ............................................................................................................Page 261
Criminal Appeal—PCRA—Homicide (1st Degree)—Identification—Ineffective Assistance of Counsel—Waiver—After-Discovered Evidence

Multiple issues raised in defendant’s PCRA petition after convictions for three counts of murder in the first degree.
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to understand your firm’s situation;
just look at the ages of your partners
and the amount of origination they
bring into the firm. The need for
business generators and skilled
managers has never been greater
than in the more competitive legal
services market following the economic
downturn in 2009. This need to manage
the succession of a senior partner in a law
firm is important to ensure continuation
of the senior partner’s legal skills but
also to ensure the continuation of that
partner’s client relationships.

Where to start?

Start small by planning for the
position in which the need for a
successor is most urgent: a senior
partner who is upon retirement age,
your managing partner who has

served that role for several years, or
your firm’s principal administrator.
For the remainder of this article, the
comments will refer mainly to senior-
partner succession.

The process steps for succession
planning are:

1. Identify the position for which a
succession plan will be developed.

2. Identify the year in which the
incumbent will be leaving the position.

3. Identify the incumbent’s knowl-
edge, competencies and experience.

4. Identify 1 or 2 candidates who could
effectively transition into that position.

5. Identify the candidates’ readiness
and their knowledge, competencies
and experience related to the position.

6. Compare the incumbent and
candidates’ knowledge, competencies
and experience and identify the gaps.

7. Prepare an annual development
plan to close the gaps for each candidate
and monitor adherence to the plan.

An effective succession plan takes
time, which is why it’s important to
begin soon. Fortunately, your first
finished plan will be invaluable in the
development of plans for other positions.

Obstacles to the process

Succession planning involves
discussions that can directly affect a
partner’s work, career, compensation
and other sensitive topics that may be
regarded as personal and confidential
to the partner. Such sensitivities can
result in obstacles to the planning
process, such as the following examples:

1. A senior partner who is at retire-
ment age does not want to discuss

retirement with the firm’s executive
committee or other partners;

2. There appears to be no candidate
in the firm who would be an acceptable
successor; 

3. The senior partner is unwilling to
commit to a retirement year;

4. A senior partner acknowledges
plans to retire within the next three to
five years but does not want to transition
any clients to other firm partners; and

5. A senior partner is compensated
based on performance and does not
want to discuss transitioning clients
because of concern that it would lower
her compensation.

When you consider the steps and
the obstacles, it’s easy to understand
the hesitation to begin succession planning.
Planning for one position initially and
discussing the effect on compensation
at the beginning of the process may
reduce the obstacles you face.

Benefits and risks

The benefits of effectively planning
for a smooth transition are the flip
side of the risks of not having a plan in
place. They include:

• The firm retains all or most of the
senior partner’s clients and their legal
work when the senior partner ends
her full-time employment. The risk of
not planning is that your firm loses all
or most of the clients and their work.

• Essential knowledge and legal
skills are passed on from the senior
partner to possibly junior partners
rather than a trial-and-error learning

A New Year’s resolution for your law firm? 
By Keith Cameron

For many, the new year is a time to
set a personal goal or action that is
difficult to complete, takes a long
period of time to reach and holds the
promise of a significant improvement;
for example, regular exercise which may
significantly improve your physical
health. In the same spirit, what about
resolutions for your firm? The start of
a new year is an ideal time to confront
a lingering management challenge like
that of succession planning. Commitment
is key, naturally, but I also suggest
forming a supportive team. 

But first…

What is it and why does it matter? 

Succession planning is a process
through which an organization identifies
and develops a successor who can
replace a position’s incumbent when
the incumbent retires or leaves a key
position. It has been a regular
management process in corporations
for many years, ensuring continuity and
a smooth transition as key managers
move on.

However, this planning is relatively
new to law firms. In the past, few
firms felt the need of having a plan in
place, but in today’s environment, a
senior partner retiring or leaving the
firm holds a greater impact on the
firm’s future. 

The increasing age of the cohort of
senior partners who control most of
the clients in many firms has been
often reported over the past decade.
You don’t need a market study, however,

Keith Cameron

412-281-2200
www.gislaw.com 310 Grant St., Ste. 700, Grant Bldg., Pgh., PA 15219

Gismondi
& associates

Quality…Experience…Results… 
It’s what your clients deserve. 

Auto Accidents Personal Injury

Continued on page 6
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PHOTOS BY ASHLEY RICE

Attorneys Against Hunger was well represented at its November’s volunteer event to 
support Outreached Arms at First Presbyterian Church. Outreached Arms, a nonprofit
organization, provides hope to Pittsburgh’s inner city homeless and working poor by 
serving warm meals, nurturing relationships and meeting essential needs.

AAH Outreach

Richele Ward of the Allegheny County Bar Foundation
and David Chludzinski of Rawle & Henderson LLP
dive right into their serving duties for the evening.

Kathryn VanDeveer,
an active member of
AAH and YLD Public
Services Committee,
pauses for a photo.
Volunteers at First
Presbyterian Church
were encouraged to
not just serve their
table but engage in 
fellowship throughout
the dinner. 

Norma Caquatto is all smiles as
she works on getting more food
for her table.
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412.916.4874 • carolekatz.com

Resolution.to 
ConflictFrom 

Mediation
Arbitration

Case Evaluation

Carole

Alternative Dispute Resolution

Employment • Commercial/Business • Professional Libability • Energy

Carole Katz helps businesses and people 
resolve conflicts in less time, through 
processes that give parties and their 
lawyers more control over the outcome.

PHOTOS BY ASHLEY RICE

Patrick Fazzini and Samantha Clancy flash their smiles while showing off a couple of the
many gifts volunteers wrapped for the 2018 YLD Children’s Gift Drive and Holiday Party.

Michelle Dalfonso concentrates as she wraps the final
toy from in her stack of presents.

Left, Santa Claus
shows off a gift
bag that features
another Christmas
icon – Frosty the
Snowman.

Right, Andrea
Groh laughs as
she takes a 
brief break 
from wrapping
presents.

YLD Gift Drive

Nick Prescott resists the temptation of sampling the
goods as he organizes cookie trays that children soon
would be enjoying at holiday parties.

Christine Shoemaker (left)
listens in as Marie 
Pietropaolo gives her 
instructions for her first
batch of gift wrapping.
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We guide. For life.SM
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Investment Advice offered through  
Fragasso Financial Advisors, a  
registered investment advisor.

For over four decades, Fragasso Financial Advisors 
has been focused on providing sound asset management and  

financial planning for our clients, who range from high net worth  
individuals to retirement plan sponsors and nonprofit institutions.  

It is our responsibility to understand the unique needs and challenges  
of each and every one of our clients, while at the same time delivering 
our services through an attentive and professional client experience.  

Contact us today for a complimentary second opinion… you owe  
it to yourself, your clients, your business and to your employees.

Cool Springs 1001 Cool Springs Drive, Suite 400, Pittsburgh 15234 
Downtown Pittsburgh 610 Smithfield Street, Suite 400, Pittsburgh PA 15222

North Hills 11269 Perry Highway, Suite 430, Wexford PA 15090
South Hills 1500 Oxford Drive, Suite 200, Bethel Park PA 15102

Anyone who is charged with DUI as
a result of imbibing controlled
substances will be considered in the
highest-impairment tier. This also is
the case for anyone who refuses a
chemical test of breath. In the past, a
blood-test refusal also would result in
a charge in the highest-impairment
tier, but the new law codifies recent
court opinions and clarifies that a
blood-test refusal will result in the
increased penalty only if it is in
response to a valid search warrant.

For the next few days, Pennsylvania
law will continue to treat any DUI
offense as a misdemeanor. Penalties
for misdemeanors range from up to
six months incarceration with varying
mandatory minimums to five years in
prison for a first-degree misdemeanor.

But starting Dec. 24, the new law
will make it a third-degree felony for
the following circumstances:

• a person’s third “highest impair-
ment”-tier offense,

• any third offense if a minor is an
occupant of the vehicle, and

• all fourth or subsequent DUI
offenses.

A felony of the third degree is
punishable by up to seven years
incarceration and a $15,000 fine.

In addition to incarceration and
fines, most DUI convictions also carry
mandatory drivers’ license suspensions.
Driving while your operating privilege
is suspended related to a DUI has
traditionally been a summary offense
with an additional year long license
suspension and a mandatory minimum
sentence of 60 days incarceration. The
new law keeps this penalty in place
for a first offense but increases the
mandatory jail sentence for second or

NEW DUI LAW 
continued from front cover

subsequent offense. A second summary
conviction of driving while suspended
DUI related now carries a mandatory
90 days incarceration. A third offense
will be considered a misdemeanor of
the third degree and require six
months in jail.

Penalties also have increased for
those who cause death as a result of a
DUI-attributable accident who have
had prior convictions for DUI. A
defendant with no prior offenses who
is charged with homicide by vehicle
DUI related will still face a second-
degree felony and the three-year

mandatory minimum sentence, per
victim. However, under the new law, if
the defendant has one or more prior
DUI offense, the homicide by vehicle
DUI related will be graded as a first-
degree felony. If he has one prior DUI,
he now faces a mandatory five years
for each victim. If there are more than
one prior DUI convictions, the mandatory
minimum rises to seven years. n

David Shrager is the managing partner
at Shrager Defense Attorneys, a law firm
focused on criminal defense and DUI defense.
Lyle Dresbold is a senior attorney at the firm.

David Shrager Lyle Dresbold

as the senior partner leaves the firm
with a minimal amount of notice.

• The clients and legal community
view the firm as stable and operating
effectively rather than unstable with
an absence of managing senior
partner retirements.

• The departure of a senior partner,
even when it is expected, can often cause
disruption in a law firm. The disruption
can be minimized when an orderly
transition and exit are mutually planned
by the senior partner and the firm.
The most successful outcome is that
you barely notice a transition took place.

Conclusion 

Now is the time to begin succession
planning. If you have a position that’s
approaching transition, seize the
opportunity to create a plan that will
benefit the firm. The process likely
will be far less of a challenge than
dealing with the loss of a senior partner
and that partner’s clients.

Congratulations to the firms that
have been effectively planning for the
succession of key positions. Sharing some
of your successes may be instrumental
to help other firms get started.

One final note: succession planning
is not a process which principally
benefits larger law firms. Smaller
firms often have the most to lose by
not planning an orderly transition of a
senior partner. n

Keith Cameron is the president of
Cameron Management Consulting, LLC,
which he founded after a successful
25-year career as the chief operating
officer of two Pittsburgh-based law
firms. Law-firm financial management
is one of Keith’s areas of concentration.

A NEW YEAR’S RESOLUTION 
continued from page 3

Need clients?
The Lawyer Referral Service
can help bring them to you.

For details, contact Whitney Hughes
at 412-402-6703 or whughes@acba.org.

To learn more, see GetAPittsburghLawyer.com.
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Attorneys at Law
QUATRINIRAFFERTY

Michael Quatrini
Accredited Veterans’ Disability Attorney

Michael Quatrini
Accredited Veterans’ Disability Attorney

412-391-2800  .  www.qrlegal.com 
Greensburg | Latrobe | Pittsburgh | Altoona

We welcome referrals and honor referral fees

Representing Veterans 
for Service Connected 

Disability Compensation.

Representing Veterans 
for Service Connected 

Disability Compensation.

Protected Health Information
PA’s drug law pre-empts HIPAA on info sharing
By David Nasca

The United States is currently facing
a public health crisis. According to the
CDC, more than 70,000 people died of
drug overdoses in 2017 alone – the
most ever in a single year for our
country and an almost 10-percent
increase from 2016.1 The CDC has
identified Pennsylvania as having a
drug overdose death rate of 44.3 per
100,000, which ranks third highest in
the nation.2 With the unprecedented
amount of overdoses, especially in
Pennsylvania, more and more individuals
are presenting in emergency depart-
ments within the Commonwealth with
substance-use symptoms and disorders.
This increase has intensified the
challenge for providers to effectively
treat substance-use patients while
ensuring that the treatment information
about these patients is properly
protected based on parameters set by
both state and federal law. While
federal law, specifically the Health
Insurance Portability and Accountability
Act, has established guidelines for use
and disclosure of patient information,
state law in Pennsylvania previously
established restrictions regarding
when substance-use information can
be shared. Because of this, providers
must have a strong understanding of
how Pennsylvania law differs from
HIPAA and restricts providers’ sharing
of information when it comes to
substance use.

HIPAA was enacted in 1996 and
created the federal safeguards in 2003
around how an individual’s protected
health information (PHI) can be shared.
HIPAA permits covered entities – i.e.
health plans, providers, and healthcare
clearinghouses – to use or disclose this
information without patient authorization
for treatment, payment, or healthcare
operations; referred to going forward
as the TPO exception.3 The TPO
exception allows for effective
communication both internally within
a healthcare organization and
externally, provided that the use or
disclosure falls within the TPO
exception. The information sharing
allowed under this exception creates

the framework through which modern
healthcare organizations are able to
function effectively. HIPAA generally
preempts state law but carves out an
exception under 45 CFR 160.203(b) in
cases where state law is more stringent
than HIPAA. This is significant
because Pennsylvania’s substance-use
law is substantially stricter than
HIPAA, and as such, Pennsylvania’s
law governs when it comes to sharing
substance-abuse PHI.

One of the main laws governing
substance-use information sharing is
the Pennsylvania Drug and Alcohol
Abuse Control Act4, enacted in 1972.
Any patient records “prepared or
obtained pursuant to this act, and all
information contained therein” are
considered confidential.5 These records
can be disclosed only with the consent
of a patient, and even with consent the
only allowable disclosure is to “medical
personnel exclusively for purposes of
diagnosis and treatment” or to the
government “exclusively for the
purpose of obtaining benefits due the
patient as a result of his drug or
alcohol abuse or drug or alcohol
dependence.” The only exception that
this act provides for sharing without
consent is in emergency medical
situations where the patient’s life is in
immediate jeopardy and the records
are released for treatment purposes.
The act creates this same restriction
for “all patient records and all
information contained therein related

to drug or alcohol abuse or drug or
alcohol dependence prepared or
obtained by a private practitioner,
hospital, clinic, drug rehabilitation or
drug treatment center.”6

The act’s language is somewhat
nebulous regarding the scope, and it is
unclear whether this law is meant to
apply specifically to only state
licensed treatment facilities or more
broadly to also encompass hospitals
and providers that treat patients with
substance-use issues. While the act is
meant to limit disclosures of protected
health information related to substance
use, the barriers that the act creates
may cause providers not to receive
vital patient information necessary for
treatment of these substance-use
patients, which may be more harmful
than any implications related to a
disclosure of PHI. Regardless,
healthcare providers must be cognizant
of the act and understand its implications.

With the size and complexity of
modern healthcare organizations,
protected health information is shared
routinely and on a daily basis to
effectively treat patients and pay for
those services. While HIPAA’s TPO
exception allows for information to be
shared without a patient authorization,
Pennsylvania law restricts a subset of
that information from being shared
without patient consent, specifically
information related to patient’s

David Nasca

Continued on page 14
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LawPay is a registered agent of Wells Fargo Bank N.A., Concord, CA and Citizens Bank, N.A., Providence, RI.

888-934-0754 or visit lawpay.com/acba
Special offer for
bar members.
Call for details

LawPay is proud to be a vetted and 
approved Member Benefit of the 

Allegheny County Bar Association.

Trusted by more than 35,000 firms and
Rated ‘5-Star’ on

PAYMENT INBOX

INVOICE PAID
receipts@lawpay.com

$775.00

INVOICE PAID
receipts@lawpay.com

$1,500.00

INVOICE PAID
receipts@lawpay.com

$900.00

PAYMENT RECEIVED

In our firm, it's actually fun to do our 
billings and get paid. I send our bills 
out first thing in the morning and 
more than half are paid by lunchtime. 
LawPay makes my day!

 – Cheryl Ischy, Legal Administrator
Austin, Texas

LAWPAY IS
FIVE STAR! 

Getting paid should be the easiest part of your 
job, and with LawPay, it is! However you run your 
firm, LawPay's flexible, easy-to-use system can 
work for you. Designed specifically for the legal 
industry, your earned/unearned fees are properly 
separated and your IOLTA is always protected 
against third-party debiting. Give your firm, and 
your clients, the benefit of easy online payments 
with LawPay.

THE #1 PAYMENT SOLUTION
FOR LAW FIRMS
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Lack experience in a specific area but 
don’t want to turn down a potential case?

Work with attorney Bob Garber.
• Family Law   • Non-violent Crimes
• Wills and Estates  • Civil Litigation
• Legal Malpractice  • Appeals

BOB GARBER
412-261-9933  |  412-266-6222 (cell, available 24/7)
attorney.garber@gmail.com

REFER A CASE, KEEP YOUR CLIENT

“I’ll bring my 42 years of experience, expertise and 

credibility to the table and will even handle the case. 

You keep the satisfied client.” – Bob Garber

PHOTOS BY ASHLEY RICE

Past WLD chairs join Trailblazer Award recipient Carol McCarthy – the first chair of the WLD – and
current WLD Chair Erica Laughlin during the Women in the Law Division’s 30th Anniversary Party.
From left are Christine Miller, Alka Patel, Shelly Pagac, Lisette “Mimi” McCormick, McCarthy, ACBA
President-Elect Lori McMaster, Laughlin, Danielle Dietrich, Gretchen Kelly and Nicola Henry-Taylor.

WLD 30th Anniversary Party

From left, Christine Miller, retired Judge Livingstone Johnson, Carol McCarthy and Judge Eugene
Strassburger get together for a photo to celebrate the milestone anniversary. All four shared their
thoughts on the history of the WLD in a video that was screened at the event. The video is available
on the WLD page at ACBA.org.

Jessica Strong of Flexable Care and 
Jessica Albert, chair-elect of WLD, are all
smiles during the celebration. WLD
tapped the services of Flexable Care, a
company that provides pop-up childcare
services, so parents of young children
could attend the event.

Duquesne Law student Isabella Simon
and Pitt Law student Autumn Callan pose
for a photo.

Carey Cummings and Tara Pfeifer were
among those who enjoyed the event,
which also served as the WLD’s holiday
party. The celebration was held in the
Rivers Club in downtown Pittsburgh.
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Where health law intersects with nonprofit/tax-exempt law
By Susan Alexander Ott

Imagine the many matters for which
a nonprofit/tax-exempt healthcare
organization might seek legal assistance:
to reinstate lost, federal tax-exempt
status; for advice in how a charitable
endowment established a century ago
may legally be used; to comply with
federal grant rules; to merge one
nonprofit with another; to establish a
social venture enterprise while
avoiding the unrelated business
income tax; or to negotiate a charitable
remainder trust where the organization
will receive significant charitable
dollars. The list could go on and on,
but this article will concentrate on the
most common ways in which knowledge
of nonprofit, tax-exempt law will
benefit attorneys assisting nonprofit
healthcare clients.

Healthcare, whether organized
for-profit or not-for-profit must be run
as a business to survive. Within the
overall nonprofit sector, healthcare –
including large hospital systems and
small providers of services – is the
largest subcomponent. Here in western
Pennsylvania, only four of the many
acute-care hospitals are for-profit as
opposed to nonprofit. The importance
of nonprofit healthcare to the region
is large.

Nonprofit healthcare is highly
regulated. It is governed by federal,
state and local laws and regulations,
as well as industry standards across a
wide spectrum of categories that
include insurance, professional and
institutional licensing and accreditation,
research, ethics, business, tax and
governance. Nonprofit healthcare

entities are primarily responsible to
the populations that they serve, not to
owners and stockholders, as is the case
in a for-profit healthcare organization.

An understanding of the law of
nonprofit, tax-exempt organizations is
specialized knowledge that intersects
any of the categories mentioned above
but is especially helpful in governance,
business, tax and in the protection of
tax-exempt status. 

Governance of nonprofits is largely
defined by state law, which provides
rules on, among other issues, how a
nonprofit board can be organized and
managed, the fiduciary duties of
directors, the proper management of
charitable donations and on the liability
protections provided by prudent
decision making. State law intersects
with federal law when the nonprofit is
a federally tax-exempt organization,
especially in the areas of charitable

purpose, avoidance of conflict of
interest, private benefit, tax planning
and reporting (the Form 990, etc.) and
compliance. Boards and managers of
nonprofit/exempt organizations are
well advised to have periodic legal
education updates on such matters
and to keep their forms, policies,
required registrations and practices
in good order.

Nonprofit/exempt organization
attorneys can assist healthcare
organizations in business matters,
especially those involving corporate
change or growth. For example, mergers,
dissolutions and other fundamental
changes require specific consideration,
interaction with the state attorney
general and, potentially, advocacy in
the local orphans’ court.

Pennsylvania healthcare nonprofits
can secure sales tax exemption and
justify exemption from state property
taxes with the help of an attorney
knowledgeable in such matters. On
the federal side, nonprofit/exempt
lawyers often assist in structuring
ventures (which may be profit-
making) under the umbrella of the
exempt organization while assisting
with avoidance or minimization of
unrelated business income taxation.
Such trained lawyers also can review
Forms 990 and assist the PA healthcare
nonprofit to maximize compliance
and strengthen marketability using
this vehicle.

A healthcare organization that is
nonprofit and federally tax-exempt
receives beneficial tax treatment for
maintaining a charitable purpose and
for relieving the government of some
of its burden. Some of these advantages

are, typically, organizational exemption
from paying federal income tax, the
ability to access capital through
tax-exempt bonds and the ability to
receive tax-deductible charitable
contributions and grants. The value of
this last advantage cannot be overstated.
Generally, it will cost a nonprofit/
exempt healthcare organization less
to raise a charitable dollar than it will
to raise an operational dollar.
Although some have predicted that
charitable giving will decrease
because of the recently passed federal
Tax Cuts and Jobs Act, savvy, tax-wise
donors are seeking ways to make gifts
to their favorite charitable entity. Such
giving mechanisms are sometimes
complex, and donors and donees alike
benefit when advisors are involved. 

In summary, a knowledge of
nonprofit/tax-exempt law can help an
attorney versed in such matters to
protect a healthcare entity from
expensive legal trouble and may even
enable the entity to acquire and
manage donated funds in a legally
sound manner. n

With a background in nonprofit and
hospital administration, Susan Alexander
Ott is a tax attorney who specializes in
tax-exempt, health, estates and trusts
and transactional law. Practicing with
Owen & Conley, LLC., shes holds M.P.H.
and B.S. degrees from the University of
Pittsburgh and a J.D. from Duquesne
University School of Law.

Susan Alexander Ott
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Mediate? 
Arbitrate?

My long tenure and experience as a 
labor and employment attorney has 
given me insight into how issues are 
perceived on both sides.

I know what it will take to reach a 
fair settlement that considers the 
big picture.

I have been appointed to the 
American Arbitration Association’s 
Panel of Mediators and Employment 
Arbitration Panel and have mediated 
federal lawsuits for the U.S. District 
Court for the Western District of 
Pennsylvania for the last 10 years.

Put my experience to work for your 
clients. Let me help you reach an 
agreeable solution for all parties.

I HAVE YOU 
COVERED.

STEPHEN H. JORDAN

Alternative Dispute Resolution Attorneys
Pittsburgh, Pennsylvania 

(412) 338-1100 | www.rothmangordon.com

Ways that immigration and health law intersect
By Catherine Wadhwani

Have you heard of Immigration &
Customs Enforcement (ICE)? Do you
have a client that was audited as part
of immigration workplace enforcement?
How about a topic not quite as
newsworthy – such as a client that has
recruited for years but can’t seem to
attract a critically needed physician
specialist or other health care
professional? There are many ways in
which Immigration Law and Health
Care Law intersect, perhaps more
than you might think. This article
provides a summary of some
important junctures.

I-9 Employment Verification
Compliance

All U.S. health care employers are
subject to I-9 Employment Verification
requirements. This is so regardless of
whether the employer hires foreign
nationals or not. And, now is a good
time to be aware of the I-9 compliance
requirements due to a recent uptick
in workplace enforcement by the
Department of Homeland Security’s
Immigration and Customs Enforce-
ment agency among others. In FY
2017 there were approximately 1,700
worksite investigations. In the first
seven months of 2018, more than
6,000 worksite investigations have
been conducted.

Not familiar with the I-9 require-
ments? Since Nov. 6, 1986, U.S.
employers have been required to
confirm the identity and work
authorization of new employees.
There are exceptions, but generally
after job offer and acceptance, U.S.
employers must comply with the I-9
requirements and retain the related
records as proof of having done so.
The I-9 requirements exist pursuant
to the Immigration Reform and
Control Act of 1986. Along with
IRCA’s requirements, Congress
included both civil and criminal
penalties that may be imposed in an
effort to deter employers from using

the services of undocumented workers.
The idea was to discourage illegal
immigration by removing the incentive
of working in the U.S.

The seeds of IRCA were first planted
by President Jimmy Carter in the
1970s. There were many efforts at
proposed legislation, ultimately
culminating in the bipartisan passage
of IRCA, which was signed into law by
President Ronald Reagan. At the time,
an amnesty was offered in an effort to
legalize undocumented individuals
who were already here and go forward
with a clean slate. 

Over the years, I-9 enforcement
has become more robust. An increasing
number of government agencies may
inspect and audit U.S. employers to
check for immigration compliance or
conduct site visits for other purposes.
When this happens in an I-9 audit
context, the employer must produce
I-9 documentation within three days.
Employers may be fined for technical
and/or substantive violations per I-9
record. The amounts can add up
quickly, resulting in substantial fines.
For more egregious violations, criminal
penalties may be imposed.

One way that the government has
developed to enhance I-9 compliance
is the E-Verify system. E-Verify is a
web-based system that taps into Social
Security Administration and Department
of Homeland Security records to
enable the nearly instantaneous

confirmation of an employee’s eligi-
bility to work. Enrolled employers
must complete this extra step to
verify the identity and employment
eligibility of their newly hired
employees in addition to complying
with the I-9 employment-verification
requirements. For now, E-Verify
remains voluntary for most employers.

Employing foreign nationals

Other than immigration compliance,
many health care employers – especially
those in designated health professional
shortage areas – rely on the services
of foreign national physicians and
other health care workers. A typical
example is that of a health care system
in a rural area sponsoring a J-1
Exchange Visitor physician for a
waiver and for H-1B status. Foreign
physicians in residency and fellowship
programs often hold J-1 status during
their training in the U.S. With limited
exceptions, employer sponsorship is
needed in order for such physicians to
work here afterward. These physicians
fill a critical need in the underserved
communities where they provide
services because their employers
often have significant difficulty
attracting U.S. physicians. If things
work out well, the employer will

Continued on page 14

Catherine Wadhwani

Past ACBA Sidebars can be viewed online at ACBA.org/Sidebar-Editorial-Policy.
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HOW ABOUT A  401K PLAN THAT
SAVES YOU MONEY?

WHAT IS THE BAR 
RETIREMENT PLAN?

WHO BENEFITS?

Do Less + Pay Less = Get More

�e Bar Retirement Plan provides a streamlined solution for employers to create and 
maintain a tailored 401k plan, while shi�ing many of the traditional burdens to third 
parties. Participation in a larger group creates purchasing leverage through economies of 
scale. �e plan is easier and it saves money while providing sought a�er feature �exibility. 

To nd out more, contact Bill Stapp or David Wentz at (800) 683-3440  | bar@taxfavoredbene ts.com

PHOTOS BY ASHLEY RICE

Andrea and Edward Wachter were among those to enjoy
the Duquesne Club reception. Edward was among this year’s
class of 50-year practitioners to be fêted at the event.

ACBA fêtes its 50-/60-year practitioners
Last month, the ACBA celebrated

the careers of a distinguished group of
attorneys and judges who are marking
their milestone 50th and 60th years of
practicing law this year. The reception
and award ceremony – which always
are considered a highlight of the bar
year – were held in the Grand Ballroom
of the Duquesne Club on Nov. 26, and
ACBA members turned out in large
numbers to mingle with and celebrate
the honorees.

This year’s class has a combined
1,580 years worth of legal experience.
It is made up of:

60-year practitioners: 

Barton Z. Cowan, the Hon. Gustave
Diamond, the Hon. S. Louis Farino,
Samuel S. McKenney, William W.
McVay, Harvey E. Robins, the Hon.
Richard L. Thornburgh and Byron D.
Xides.

50-year practitioners: 

Joseph J. Bonistalli, the Hon.
Robert J. Cindrich, Herbert Bennett
Conner, James David Elder, Alan H.
Finegold, Duke George, William A.
Goyette, Stuart N. Hutchison III,
Louis B. Kushner, Charles H. Lehman,
Thomas E. Lippard, Louis B.
Loughren, John R. McGinley Jr., the
Hon. Terrence F. McVerry, the Hon.
Robert C. Mitchell, Jeffrey C.
Munnell, the Hon. Lester G. Nauhaus,
David L. Robertson, Paul M. Singer,
Robert J. Tate, Thomas M. Thompson
and Edward C. Wachter Jr.

Regina Goyette joins her husband, 50-year 
practitioner William Goyette, in enjoying 
the reception.

From left, Richard
Brok of event sponsor
S&T Bank joins 
Theresa, Byron,
Jason, and David
Xides in celebrating
Byron’s 60 years of
practicing law.
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IS YOUR CHILD INTERESTED
IN ATTENDING YALE OR

THE UNIVERSITY OF PARIS?

Under the will of Kennedy T. Friend, a distinguished Pittsburgh
attorney, the children of Allegheny County attorneys who desire
to attend either Yale University or the University of Paris are
eligible for scholarships to those universities. The scholarships
are available for students pursuing a graduate or undergraduate
degree in any field of study at those institutions, not just law.

Don’t delay – scholarship applications should be submitted at
the same time as the admission application to the respective
institution is submitted. 

Get a scholarship
through the
Kennedy T. Friend
Education Fund

For more information, visit
www. ACBF.org/Kennedy-Scholarship-Fund

Or contact Joan Mastrean of
PNC Institutional Asset Management at 412-762-2175.

PHOTOS BY ASHLEY RICE

ACBA President Bryan Neft welcomes the crowd to the 50 & 60
Year Practitioners Award Ceremony, one of the premier events of
the ACBA bar year. The event recognizes those attorneys and
judges who are celebrating their milestone 50th and 60th years of
practicing law.

50-/60-Year Practitioners
Louis Farino, Byron Xides and Harvey Robins proudly display the certificates
commemorating their 60 years in the legal profession.

Harvey Robins takes the podium to speak on behalf of the 60-year practioners.

John McGinley
addressed the
crowd on behalf 
of the 50-year
practioners.
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substance use. Now, more than ever,
it is important to ensure that
healthcare entities have established
proper procedures to safeguard
individual’s substance use information
and ensure compliance with the
restrictions set forth in Pennsylvania
law. The large influx of substance use
patients requires that providers have
a firm grasp on what PHI can be shared
and what must be kept confidential. n

David J. Nasca is associate counsel in
the Data Ethics, Policy and Privacy
Department of Highmark Health.

1 Drug Overdose Deaths in the United
States, 1999-2017. Holly Hedegaard, M.D.,
Arialdi M. Minino, M.P.H., and Margaret
Warner, Ph.D. NCHS Data Brief No. 329,
November 2018.
2 Id. 
3 45 CFR 164.506
4 71 P.S. 1690
5 1690.108(b)
6 1690.108(c)

PROTECTED HEALTH INFO 
continued from page 7

frequently sponsor the physician for
U.S. permanent residence, also commonly
referred to as a “greencard.” 

In addition to physicians, some
health care employers sponsor nurses,
physical therapists, researchers and
other required health care workers. 

The intersection between immigration
law and health law is an important
one. It encompasses not only employment
verification compliance, but also
provides a valuable means for health
care employers to legally sponsor
much-needed workers. n

Catherine Wadhwani – a partner in Fox
Rothschild’s Pittsburgh office who co-
chairs the Immigration Practice Group
within firm’s Labor & Employment
Department – represents employers in
nearly all types of business immigration
matters in the health care, commerce
and industry and academic sectors. She
handles a full range of temporary and
permanent applications, as well as
compliance services.

IMMIGRATION AND HEALTH LAW
continued from page 11

Wonder if your decisions, legal advice or
other professional actions are ethical?

Members can get consultation on their
legal actions and potential actions through

the ACBA Professional Ethics Hotline.
See ACBA.org/OfficerAssignments for details.
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REGISTER TODAY.

www.ACBA.org  |  412-402-6614

UPCOMING CONTINUING LEGAL EDUCATION
from the ALLEGHENY COUNTY BAR ASSOCIATION

Ho, Ho, Hold on … I Need More CLEs 
Thursday, December 27  |  11 a.m.  |  Koppers Building
Up to 2 Substantive credits and 1 Ethics credit

The Top Ten Money Mistakes in Personal Finance 
Tuesday, January 15  |  Noon  |  Koppers Building
1 Substantive credit

An Examination of U.S.-Canada 
Multi-Jurisdictional Litigation 
Thursday, January 17  |  Noon  |  Koppers Building
1 Substantive credit

Real Estate Tax Assessment and Appeals Officers 
Friday, January 18  |  Noon  |  Rivers Club
1 Substantive credit

Environmental Law Update – 2018 Year in Review 
Thursday, January 24  |  Noon  |  Koppers Building
1 Substantive credit

Introduction to Grand Jury Practice 
Friday, February 8  |  Noon  |  Koppers Building
1 Substantive credit and 1 Ethics credit

For CLEs available anytime, see the 
ACBA Online CLE Center at cle.acba.org.

Current Online Offerings

Advising Clients on Buy/Sell Agreements   
1 Substantive credit

Allegheny County Discovery and Complex Court – 2017 Update    
1 Substantive credit

Crisis Management for Attorneys and Their Clients    
1 Substantive credit

The Evolving Role of Municipal Governments in Oil and Gas Drilling      
1 Substantive credit

Where There is a WILL, There is a Way: Be a Steward for Inclusion    
1.5 Ethics credits



Attorneys Kathleen M. Klapkowski,
Brian W. Kreit, Thomas A. Kuban,
Alexandra Marinucci, Casey J. Snyder
and Carla Voigt have joined law firm
Babst Calland. Klapkowski is an associate
in the energy and natural resources
group. She counsels various energy, oil,
gas and mineral-related clients on
transaction matters, including title
examination, title curative and oil and
gas title opinions. Kreit is an associate in
the construction and litigation groups.
He has experience in cases involving the
Pennsylvania Prompt Payment Act,

Mechanics’ Lien Law and the Contractor and Subcontractor Payment Act. He
represents contractors, subcontractors, joint-venture partners, design engineers
and project owners in a variety of construction-related disputes. Kuban is a staff
attorney in the energy and natural resources group. He counsels various energy,
oil, gas and mineral-related clients on transaction matters as they relate to title
issues and opinions. Marinucci is an associate in the environmental group. She
assists clients with matters encompassing a broad range of environmental issues,
including those related to state and federal permitting, regulatory compliance
and environmental litigation. Snyder is an associate in the environmental group.
He has experience with various federal, state and local environmental regulations,
including assisting clients with numerous regulatory issues affecting the oil and
gas industry. Voigt is an associate in the litigation group. She has a broad range
of litigation experience in several practice areas including commercial, labor
and employment, energy and toxic tort.
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News and Notes
Clifford B. Levine has been appointed board chair of the

Continuing Legal Education Board of the Supreme Court of
Pennsylvania. The appointment is effective Dec. 31. Levine
has served on the board since 2015, is a director at Cohen &
Grigsby, where he chairs the public affairs group and is a
member of the litigation and real estate practice groups. He
has significant experience in complex commercial, real estate
and government-related litigation, including construction, land
use, environmental, energy, infrastructure and public election
law. He co-chairs the firm’s appellate practice group and
heads the cannabis trade group. His practice frequently
involves the interplay between law and government. The CLE
Board is an independent agency under the Pennsylvania
Supreme Court that is dedicated to helping lawyers pursue

their continuing legal education and meet annual CLE requirements. 

People on the Move
Katie Killion and Brittani Hassen

have been elevated to partners within
Kontos Mengine Law Group. Killion and
Hassen have been attorneys with the
firm since its inception in 2014. To
reflection the change, effective Jan. 1,
the name of the firm will become Kontos
Mengine Killion & Hassen. Killion’s areas
of practice include general litigation for
plaintiffs and defendants, personal
injury, medical malpractice, products
liability, social security disability, landlord/
tenant law, property assessments and
criminal defense. Hassen’s areas of

practice include general litigation for plaintiffs and defendants, personal injury,
collections matters, unemployment compensation for employers and employees,
landlord/tenant law and transactional law.

Bar Briefs

Clifford B.
Levine 

Lawyers’ Mart
APPRAISALS

ANTIQUE AUTO APPRAISALS for all vehicles 1900 to
2005. Expert Witness. Diminished Value. Certified
Appraiser - K. Merusi. 412-731-2878.

CAREER CONSULTING
CHRIS MILLER, J.D. – 20+ years providing confidential
career consulting services for lawyers in transition.
412-926-5207. www.millercareerconsulting.com.

DOCUMENT EXAMINER/
HANDWRITING

J. WRIGHT LEONARD, BCFE, CDE. Certified. Experienced
in Federal, State & Local Courts. Testimony in Civil &
Criminal Matters. 215-735-4000. www.ForgeryID.com.

ECONOMIST/VOC. EXPERT
WM. HOUSTON REED, Ph.D. – 25+yrs. of forensic
economics & vocational eval. expertise in one report.
1-888-620-8933.

ESTATE
PLANNING

IF YOUR CLIENTS ARE CONSIDERING CHARITABLE
GIVING as part of their estate planning The Pittsburgh
Presbytery Foundation can provide a means to support
charitable work helping those in need throughout SW
Pennsylvania. For more information contact the Foundation
at www.pghpresbytery.org/pghpresbyterianfdn.htm or
Rev. Dr. Douglas Portz at 412-323-1400 Ext 318.

OFFICE
SPACE

FULLY FURNISHED SUITE, 925 ft., available March 1,
Manor Bldg., call 412-471-9710 x13.

PROCESS SERVICE
INVESTIGATING

THE IMPOSSIBLE WE DO RIGHT AWAY! MIRACLES
TAKE A LITTLE TIME. EMPIRE INVESTIGATION 412-
921-4046. Visit us on our website, www.empireinv.com.
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