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‘Sisters in Law’ author Linda Hirshman
to discuss justices O’Connor, Ginsburg
By Rossilynne S. Culgan

Trailblazers Sandra Day O’Connor
and Ruth Bader Ginsburg, the first
two women to serve as Supreme Court
justices, changed the world for women
and shaped the world for all. 

Renowned author Linda Hirshman
chronicled their stories in a dual-
biography titled Sisters in Law: How
Sandra Day O’Connor and Ruth Bader
Ginsburg Went to the Supreme Court
and Changed the World. She’ll discuss
her work at the Women in the Law
Division’s Spring Luncheon on April 5
at the Omni William Penn Hotel.

To Hirshman – a cultural historian,
author and lawyer who argued in front
of the Supreme Court – it’s a special
treat to speak about her book to
women studying law.

“I love it when I see the women law
students because they should take
heart from this,” Hirshman said. “It’s
a really heroic story.”

O’Connor and Ginsburg forged
divergent paths on the way to the
nation’s highest bench. O’Connor grew
up on a ranch in Arizona, while Ginsburg
grew up in Flatbush, Brooklyn.

“There’s no place further apart...
in the continental United States than a
ranch in southeast Arizona in the
1930s and Flatbush,” Hirshman said.

“They couldn’t be more different,”
Hirshman said. “They’re different in
every way – liberal, conservative;
Jewish, Christian; blonde, brunette.”

Though they came from different
backgrounds, some moments revealed
striking similarities.

In O’Connor’s first case, Mississippi
University for Women v. Hogan, she
cast the deciding vote, determining

that a public university could not sex
segregate its nursing department. 

“It was both her successful ascension
and her courage to vote for women when
the court was evenly divided 4-4,”
Hirshman said of the 1982 verdict. “So
it was a real leap forward.”

“She wrote an opinion so aggressive
that Marty Ginsburg, who was also a
lawyer, took a copy of the O’Connor
opinion in Hogan and dropped it on

his wife’s desk and said, ‘Did you
write this?’” Hirshman said, calling it
“one of O’Connor’s most aggressively
feminist opinions.” 

When Ginsburg joined the Supreme
Court in 1993, O’Connor was “delighted”
to welcome her, writing in a letter
detailing “what a smart and competent
justice the new Ruth Bader Ginsburg
was, even though their politics were
quite different.”

They formed what Hirshman
describes as “an affectionate alliance.”

“(O’Connor) helped Ginsburg
navigate the unspoken rules of the
Supreme Court,” Hirshman said.
“There’s an oral tradition, and the
justices sometimes are lucky enough
to find a mentor. And O’Connor did
that for Ginsburg.”

Their rulings indeed changed
the world.

“While O’Connor was on the
Supreme Court, she voted for the
women plaintiffs in a couple of really
very, very important civil rights cases
to establish sexual harassment as a
violation of the Civil Rights Act,”
Hirshman said. 

To Hirshman, Ginsburg’s “greatest
feminist decision” was her decision in
the Virginia Military Institute Case in
1996, which applied equality for women
“to the last bastion of male privilege,
which was the military school.”

Legal feminists, Hirshman said,
are lucky to have both O’Connor and
Ginsburg as trailblazers in the
women’s movement.

“Ginsburg played offense, and
O’Connor played defense on the court.
... O’Connor would not let the
movement slide backward. She
wouldn’t let them overrule Roe v.
Wade, and she wouldn’t let them
refuse to recognize the wrongdoing of
sexual harassment.”

Ginsburg spent a decade
“establishing and chipping into stone
the equality and treatment for women
and men under the law,” she said.
Ginsburg systematically increased the
force of the 14th Amendment. 

Linda Hirshman
WLD Luncheon Speaker

Continued on page 6

One year after local rule change, records
show increase in lawyer appointments
Number of attorneys
assigned to criminal cases
jumps from 135 to 165

By Tracy Carbasho

Even though she had plenty of
experience working as a public
defender and handling criminal cases,
solo practitioner Rachael Santoriella
never received any court appointments
until the local court rule outlining the
appointment of counsel was changed
last year.

Since then, she’s been averaging
more than an appointment per month.

“I was not appointed by the Office
of Conflict Counsel on any cases.
Since the new rule went into effect,
I’ve received over a dozen appointments,”
Santoriella said.

One year after Administrative
Judge David Cashman changed the
appointment process, records show
more than a 20-percent uptick in the
number of attorneys being selected to
handle cases. 

Cashman was just as frustrated as
Santoriella about the way cases
previously were assigned by the Office
of Conflict Counsel. After delving into
the records, he found confirmation of
what he had suspected – that the same
small group of people, including one
attorney who got 227 appointments in
a single year, were getting the lion’s
share of the cases.

The numbers prompted Cashman
to spearhead the amendment of Local
Court Rule 122.1 pertaining to the
appointment of counsel. The new
rule – which became effective on
April 1, 2016 – lets the division judges
appoint attorneys from the master list
and takes this authority away from the
Office of Conflict Counsel.

Now, Santoriella’s name is on a
master list of 165 attorneys who are
willing and qualified to handle court-
appointed cases in the Criminal
Division of the Allegheny County
Court of Common Pleas. She’s
received a variety of cases, she said.

“The cases vary from decertification
to domestic cases to drug charges and

some violent or firearms offenses, as
well as representation of witnesses
who may be called to testify and have
certain rights available to them.”

Administrative records show a 22-
percent increase in the number of
individual attorneys being appointed
since April of last year. Because many
charges were bundled together, the
attorneys were called upon by the
court 586 times to handle 1,356 cases
at a cost of slightly more than $1.1
million. That equates to an average
payment of about $827 per case.

In 2015, a total of 135 lawyers
handled 1,509 cases at a cost of nearly
$1.4 million – or an average of about
$914 per case.

“The total of 586 (appointments) is
comprised solely of those people on
the list, which means that there were
people who received multiple
assignments,” Cashman said. “Almost
everyone on the list received an
appointment unless they refused to
accept the appointment or had

Continued on page 2
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reservations about the type of case
that was being assigned, such as child
abuse, domestic violence or rape.”

The hourly rate paid to attorneys
for handling the court appointments is
$75 with a maximum of $250 for a half
day in court and $500 for a full day.
Cashman said there are limits with
respect to how the case is handled. For
example, an attorney is paid $750 if a
case is resolved with a plea agreement;
$1,000 for a nonjury trial; $3,000 for a
jury trial; $3,000-plus for a homicide jury
trial; and $1,000 to $3,000 for post-
conviction relief petitions and appeals.

Cashman would like to expand the
representation of defendants who
have appeals and post-conviction relief
petitions – cases that are typically not
enticing to attorneys because they are
time consuming and labor intensive.

Currently, there are 25 attorneys on
the master list who handle appeals
and post-conviction relief petitions,
which combine to account for between
15 and 20 percent of all cases in the
division. Cashman said these attorneys
typically get multiple cases because
there are so few of them who handle
these matters.

Cashman said the new appointment
system is distributing cases to a greater
number of lawyers and also providing
experience to young practitioners.

Santoriella agrees.
“The new rule benefits the new

attorney starting a practice by ensuring
exposure to the different magistrates,

ONE YEAR AFTER LOCAL RULE CHANGE
continued from front cover

court staff, judges and assistant district
attorneys they might not otherwise get
an opportunity to practice in front of,”
she said. “It also allows the new attorney,
by doing good work, to get exposure to
new clientele by word of mouth. When
starting out as a solo, the new rule
makes it possible to count on a new
client almost monthly.”     

Douglas Sughrue, chair-elect of the
ACBA Criminal Litigation Section,
acknowledges that young attorneys
are gaining experience and the court
may be saving money.

However, Sughrue – who doesn’t
accept court appointments because of
the relatively low hourly rate, potential
delays in payment and other related
monetary reasons – expressed concern
about the quality of client representation
if cases are averaging a cost of $827. 

“The new procedure for court
appointments has no effect on the
quality of client representation unless
there’s accountability and the judges
are making sure that the attorneys are
doing a good job,” Sughrue said. “There
should be a panel of criminal defense
lawyers, judges, court administrators
and others who are familiar with the
criminal defense system to periodically
review who is on the master list to assess
their qualifications and experience.”

Cashman said the average cost is
more likely a byproduct of the cap on
payments than an indication of quality.

“The dollar average in large measure
is governed by the maximum payments
permitted for the type of case and how
it is being handled,” the judge said.

“This figure is not reflective of the
quality of the representation given.”

Cashman noted that the judges of
the Criminal Division meet on a
monthly basis to discuss the quality of
the lawyers appointed to cases. The court
verifies an attorney’s qualifications by
confirming with the Pennsylvania
Disciplinary Board that the individual
is in good standing and each judge
assigned to a case reviews the attorney’s
work performance on cases.

“The system is working well and is
monitored on a monthly basis to
ensure the proper distribution of
cases,” Cashman said. “The cases are
being evenly distributed. Depending
on the nature of the case, it is assigned
to the next available person on the list
unless that person has some reservations
about taking that type of case. The list
has been prepared to ensure that
people are qualified to try the cases
that are assigned. Homicide cases
are individually reviewed before
assignment.”

Santoriella said she knows that
some attorneys don’t accept court
appointments because they believe
the rate is too low, but she looks at
it differently.

“I believe that providing represen-
tation to someone who is in need of
good representation and cannot afford
to hire a private attorney is a privilege
for the attorney,” she said. “I look on it
as an extension of the work I provided
as a public defender and I am happy
that I am provided the opportunity to
help someone in need.” n

Tunnel Ridge, LLC v. Allegheny Energy Supply Company, LLC, Ward, J. .................................................................................................Page 95
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determined that documents were unprivileged, Court found that appeal should be quashed.

Richard Lynham v. Stephen J. O’Brien, Esquire and Kenneth Brannigan, III, Esquire, O’Reilly, J. .....................................................Page 95
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setting deadline for amending complaint, because substance of amendment complied with order.
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Criminal Appeal—PCRA—Waiver—Timeliness—RRRI—Newly Discovered Fact
A defendant’s PCRA petition is untimely even though it was filed within 60 days of an acquittal on other charges – which was sole basis
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Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Suppression—Prosecutorial Misconduct—Failure to Call Witnesses—
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Counsel is not ineffective when he had a reasonable trial strategy for failing to call witnesses who only marginally corroborated
the defendant’s story.



March 31, 2017  / Page 3

412-281-2200 www.gislaw.com 310 Grant St., Ste. 700, Grant Bldg., Pgh., PA 15219

Gismondi& associates

Quality…Experience…Results… 
It’s what your clients deserve. 

Auto Accidents Personal Injury

and Winklosky, two Jones Day attorneys
who have helped several veterans in
Allegheny County with driver’s license
issues, stepped in.

The interesting background of the
case stretches back to 2006. The client
borrowed a car from a friend in 2006.
Unbeknownst to the client, the car
didn’t belong to the friend and had
been reported stolen. While driving
the car, the client was pulled over and
detained by the police. The police
towed the car and impounded it. 

The car’s owner then filed a claim
with his insurance company claiming
that the car had been totaled while in
the client’s possession. The insurance
company paid the claim and brought a
lawsuit against the client to recover
the money paid. The client, unaware
of the complaint, did not respond, and
the default judgment was entered
against him.

But there was something fishy with
the car owner’s tale. Hido investigated
the events leading up to the entry of
the default judgment. He spoke with

the police involved in the incident,
reviewed police reports and recon-
structed the client’s address history
through utility bills and public
records. His investigation revealed
two significant findings. First, it was
factually impossible for the client to
have totaled the car as alleged
because the police documented that
the car was in good condition when it
was impounded – the last time it was
in the client’s possession. And second,
the client likely never received notice
of the complaint because at the time
he did not reside at the address where
he was allegedly served.

Armed with these facts, Hido
contacted the attorneys for the
insurance company to initiate negoti-
ations to satisfy the judgment. He

presented the new facts he uncovered
during the investigation in an effort to
convince the insurer to release the
judgment. Alternatively, given the
unique and compelling circumstances,
Hido prepared to file a nunc pro tunc
motion to reopen the case. After several
rounds of negotiation, the insurer
agreed to release the judgment
against the client. The largest barrier
to the client getting his driver’s
license had been removed.

This case is just one of many
examples of the legal hurdles that
many veterans face in everyday life,
and the vital role that attorneys can
play in helping to resolve such issues.
Here, the client was able to find
assistance through the Veterans Legal
Clinic, which is a Signature Project of
the Allegheny County Bar Foundation’s
Pro Bono Partnership. Through this
clinic, which is coordinated by Jones
Day, volunteer attorneys from various
areas of practice regularly provide pro
bono legal counsel and representation to
low-income veterans in Allegheny County.

“This is what we do at the VLC,”
said Winklosky, who is an associate at
Jones Day and coordinates the Veterans
Legal Clinic. “Without Dan’s help, this
client would find it difficult, if not
impossible, to overcome this issue.” n

Brian Greenert is an associate in Jones
Day’s Pittsburgh office and volunteers
with the Veterans Legal Clinic.

Volunteer attorneys can make critical
difference in lives of veterans
By Brian Greenert

Last December, attorneys Dan
Hido and Devin Winklosky secured a
major victory for a pro bono client of
the Allegheny County Bar Foundation’s
Veterans Legal Clinic. The task
seemed simple; the client needed help
restoring his suspended Pennsylvania
driver’s license. However, this seemingly
straightforward issue turned out to
involve complex factual and procedural
circumstances spanning more than
a decade.

In April 2016, following several
difficult years, the client had lined up
a job as a driver for the local Veterans
Affairs medical center. The client was
then informed by PennDOT that he
couldn’t restore his suspended driving
privileges until he satisfied a civil
default judgment entered against him
in 2008 for more than $13,000. Unable
to pay this amount – and thus in
danger of seeing his employment
opportunity slip away – the client was
in need of a lawyer. That’s when Hido

How to get involved
The Veterans Legal Clinic is
always looking for attorneys who
are interested in serving our
region’s veterans. Attorneys of all
practice areas are welcome. If
interested in volunteering your
legal services for the Veterans
Legal Clinic, email Devin Winklosky
at dwinklosky@jonesday.com or
Brian Greenert at
bgreenert@jonesday.com.

Saylor encourages pro bono service

Chief Justice Thomas Saylor of the
Pennsylvania Supreme Court is
encouraging lawyers to provide
pro bono service through direct
representation of the poor.

Noting that Rule of Professional
Conduct 6.1 calls for state-licensed
lawyers to “render public interest
legal service,” Saylor wrote in a Jan.
23 letter to the Pennsylvania Bar that
although all licensed attorneys make a
mandatory annual payment to support
pro bono services, it is the volunteer
efforts that most greatly impact those
in need.

Noting that Pittsburgh will host the
2017 American Bar Association and
National Legal Aid and Defender
Association Equal Justice Conference
in May, the chief justice applauded the
pro bono work that is being done, but
said there is more to do. He encourages
lawyers to review the pro bono
opportunities at palawhelp.org and
register at paprobono.net.

Locally, the Allegheny County Bar
Foundation’s Pro Bono Center serves
as the nexus between ACBA members
and nearly three dozen projects and

organizations that provide pro bono
opportunities. For details on Pittsburgh-
area pro bono opportunities, see
pittsburghprobono.org or contact
Barbara Griffin, director of the Pro
Bono Center at 412-402-6622 or
bgriffin@acba.org.

Saylor turned to the words of
former U.S. Supreme Court Justice
Sandra Day O’Connor to illustrate
what pro bono service means to the
legal profession:

“Certainly, life as a lawyer is a bit
more complex today than it was a
century ago. The ever-increasing
pressures of the legal marketplace,
the need to bill hours, to market to
clients, and to attend to the bottom line,
have made fulfilling the responsibilities
of community service quite difficult.
But public service marks the difference
between a business and a profession.
While a business can afford to focus
solely on profits, a profession cannot.
It must devote itself first to the
community it is responsible to serve.
I can imagine no greater duty than
fulfilling this obligation. And I can
imagine no greater pleasure.” n
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PHOTOS BY ERIKA SCHNEIDER

Organizers Andria Krupa Voelker, Justin Papcia and Abby Steidl get
together to celebrate raising more than $5,000 for the Allegheny County
Bar Foundation’s Attorneys Against Hunger campaign. The March 12
Strike Out Hunger Fundraiser was held by the Young Lawyers Division
Public Service Committee at Pine Plaza Lanes in Ross Township.

The 92 Strike Out Hunger participants pretty much took over Pine Plaza
Lanes for the annual fundraiser. Every dollar raised by the Attorneys
Against Hunger campaign goes directly to 17 local hunger-relief
organizations.

Justin Papcia helps his son Marek line up his ball.

Strike Out Hunger Fundraiser

ACBA Legal Tweet Service

The ACBA Legal Tweet Service is the only local service that gathers this information and compiles it into one place. 
Follow @AlleghenyCoBar today.

The ACBA monitors the U.S. Supreme 
Court, Pa. Supreme Court, Pa. Superior 
Court, Pa. Commonwealth Court and the 
Allegheny County Court of Common Pleas.

Information is gathered and tweeted 
@AlleghenyCoBar.  Summaries of this info 

and links to complete documents are then 
published at ACBA.org/LegalTweets.

10% OFF ACBA

VIDEO SERVICES TO

ALL ACBA MEMBERS

www.ACBAVideo.com

Husband and wife Julie Cohen and Bryan Neft take time out from
throwing strikes to pose for a photo. They were among the 92 people who
knocked down pins in support of the Allegheny County Bar Foundation’s
hunger-relief efforts.

https://twitter.com/AlleghenyCoBar
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Soccer signup deadline set for April 7
There’s a week left for members to

sign up to get their kicks in the 2017
ACBA Spring Soccer League.

Space is limited to six teams with
rosters of up to 15 players. Games will
be played with seven players per side
(excluding goalkeepers) for two 25-
minute halves. Each roster must
include at least three women, and at
least two women per team must be on
the field at all times. All players must be
ACBA members or law student members.

The deadline to register and pay is
Friday, April 7. The regular season consists

 WHY LAWYERS REFER TO US  

The LIMITED TORT LAW FIRM

 Full Referral  
Fees Paid Out.

 ALL Future Business 
From Referral Source 
Returned to You.

BNY Mellon Building
500 Grant Street, Suite #29-123

Pittsburgh, PA 15219

877-GO-SIMON    412-360-7257    www.GoSimon.com    MarcSimon@GoSimon.com

SUBMITTED PHOTO

Team Stewart, the
reigning ACBA soccer
champs, pose with
the ACBA Cup.

of six games beginning on Sunday,
April 23. Games are played on Sunday
mornings at the Winchester Thurston
School Athletic Field in Shadyside.

Participants may register as an
individual and will be assigned to a team.
To register, see www.acbasoccer.com.

The registration fee is $70 per
person for an unsponsored team.
Registration fees can be lowered by
team sponsorships. The league is
accepting three sponsorship levels: 

Gold – $1,125 per season. This
covers 100 percent of the registration

fee for one team, making it free for
that team to play.

Silver – $750 per season. This
covers two-thirds of the registration
fee for one team, reducing the cost of
that team to $25 per player.

Bronze – $375 per season. This
covers a third of the registration fee
for one team, reducing the cost of that
team to $50 per player.

For details, email Co-Commissioners
Kevin Tucker at kevin@dkplaw1.com
or Charles Grudowski at 
CJG@GrudowskiLaw.com. n

Is your firm
looking to hire?

• Attorneys

• Paralegals

• Legal
Secretaries

• Legal
Administrators

Let the ACBA
find you the

ideal candidate.

Visit
Pittsburgh

LegalJobs.com
or call

412-258-0142
for more.

http://www.acba.org/les
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Kennedy T. Friend Education Fund
for Yale University and 

University of Paris Students

Under the will of Kennedy T. Friend, a trust fund known as
the Kennedy T. Friend Education Fund was established to
provide financial assistance to any child of an attorney whose
principal place of practice is in Allegheny County and who
attends either Yale University or the University of Paris.
There are two permanent Trustees of the fund, PNC Bank and
Alice B. Mitinger, Esq., and two ex officio Trustees, the
President of the Allegheny County Bar Association, and the
President of the Yale Club of Pittsburgh. 

The Trustees determine the amount of the grants for students
attending Yale or the University of Paris in June of each year
for the following September to May school year. The amount of
the grants varies in accordance with the income of the fund and
the number of eligible applicants.

Any attorney whose child may be eligible to receive a grant
from the Kennedy T. Friend Education Fund should contact
PNC Bank at 412-762-2175. It is recommended that the
application for scholarship be submitted at the same time as
the admission application is made to Yale University or the
University of Paris.

The deadline for application to the Kennedy T. Friend
Education Fund is May 1st. 

For more information please visit
www.acbf.org/Kennedy-Scholarship-Fund.

Hirshman lauds O’Connor’s
emotional and social intelligence –
which the author said were crucial for
someone bearing the label of “first.”

“If you’re going to be the first
woman, you have to have a really
thick skin and be very disciplined and
very gifted socially – and she was all
those things,” Hirshman said.

These days as feminism finds
resurgence, Ginsburg – or Notorious
R.B.G. as she’s called – has become a
pop culture icon. 

“Young women have come back to
feminism, and Ginsburg represents
their pledge of allegiance,” Hirshman
said. “By embracing Ginsburg, they
are publicly embracing feminism,
which delights me, of course.”

Ginsburg’s rulings impacted
Hirshman’s career.

“I sort of swam in the wake of Ruth
Bader Ginsburg,” she said. “I got out
of law school in 1969, and at that point,
the 14th amendment did not apply
to women. That was Ginsburg’s
accomplishment in Reed v. Reed,
which was decided in 1971.”

“I practiced law for two years
when women weren’t even considered
protected from discrimination by the
Constitution. And I remember when
that case came down, so she was a
hero to me in life.”

Hirshman, a union-side labor
lawyer, recalls her three experiences at
the Supreme Court as “awe-inspiring”

‘SISTERS IN LAW’ 
continued from front cover

and “formidable.” But she eventually
became so comfortable that she once
replied a justice’s question by quoting
a line from Romeo and Juliet.

Hirshman earned a bachelor’s
degree from Cornell University; a
juris doctorate from University of
Chicago Law School; and a PhD in
philosophy from University of Illinois
at Chicago. She taught at Brandeis
University, IIT Chicago Kent College
of Law and Northwestern University.
These days, she splits times between
Phoenix and New York City. Hirshman
also is the author of Victory: The
Triumphant Gay Revolution, and she
has begun work on her next book,
which will chronicle abolition of slavery.

At events, Hirshman relishes the
chance to speak with readers and sign
their copies of the book. 

“I hope that my book will find the
widest possible audience,” she said.
“I love it when they give their books
to their daughters or granddaughters
or nieces.” n

If you’re going
What: Women in the Law Division
Spring Luncheon featuring
Linda Hirshman
When: Wednesday, April 5, noon
to 2 p.m.
Where: Omni William Penn Hotel
Details: acba.org/CLE-Events/
Event-Info/sessionaltcd/
EVE170405_WLDC

PHOTOS BY MARK HIGGS

Allegheny County hearing officers Chester Beattie and Barb Payne, and
David Slesnick – a practitioner experienced in support law – discuss
how to calculate support obligations and how to try support matters. The
CLE, hosted by the ACBA Family Law Section, was held in the Koppers
Building Conference Center on March 7.

Family Law CLE

The program offered helpful information to both new practitioners and
experienced family law attorneys. Topics of discussion also included
step-parent issues and spousal support, among others. 

We are currently offering limited time six month trial

subscription options. Visit www.pittsburghlegaljournal.org.

https://www.acba.org/CLE-Events/Event-Info/sessionaltcd/EVE170405_WLDC
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Advisory opinion offers guidance to mediators
By Mary Kate Coleman

The American Bar Association
Section of Dispute Resolution
Committee on Mediator Ethical
Guidance recently issued a new
opinion of interest to mediators.

At a certain point in a mediation, in
which both parties appeared pro se,
both parties requested that the mediator
leave the room. The mediator left the
room but checked back repeatedly to
see if the parties needed him. The
parties informed the mediator that he
was not needed. Eventually, the parties
resolved the case and invited the
mediator back into the room. They
asked him to put into writing the
terms of the agreement that had been
reached. The concern that the mediator
raised with the committee was whether
he had sufficiently overseen the parties’
interaction so as to be comfortable
that no coercion, bad faith, etc. was
involved in reaching the final settle-
ment. What should the mediator have
done under the Association for
Conflict Resolution Model Standards
of Conduct for Mediators? 

The opinion addressed three
issues:

1. Was the process that is described
a mediation?

The committee noted that a process
does not become a mediation just
because it is called a mediation. Citing
the Preamble to the Standards, the
committee noted that mediation is
defined as “… a process in which an
impartial third party facilitates
communication and negotiation and
promotes voluntary decision making
by the parties to the dispute.”

Whether what the mediator did
(met with the parties and presumably
facilitated communication and negoti-
ation up until the point that the parties
decided to continue negotiations on
their own) meets the definition of a
mediation depends on the quantity
and quality of the interactions of the
mediator with the parties.

From a quantitative perspective, there
needs to be substantial interaction
between the parties and the mediator.
The mediator does not need to be
present with all of the parties for
every moment of the process. However,
the committee wrote, the definition of
mediation would not be met if, for
example, the mediator had convened
the process and conducted a cursory
discussion of the dispute for 20 minutes
before being asked to leave the room
and the parties then engaged in
unassisted negotiations for the next
two hours.

From a qualitative perspective, the
committee stated that the definition of
mediation speaks to the mediator’s
active facilitation of communication
and negotiation between the parties,
as well as the mediator’s active
promotion of voluntary decision making
by the parties. It was not clear to the
committee how and to what extent the
mediator actively performed these
tasks. The committee noted that the
mediator checked back with the parties
often to see if he was needed and that
the parties did not express an intent to
end the mediation. For the purposes of
the opinion, the committee assumed
that the process that occurred could
have met the preamble’s definition
of mediation.

Interestingly, in a footnote, the
committee quoted Standard VI.A.3
which states that “The presence or
absence of persons at a mediation
depends on the agreement of the parties
and the mediator.” Thus, despite the
parties’ desire to continue the mediation,
the mediator could have legitimately
concluded that his exclusion undermined
his ability to facilitate the negotiation
or promote voluntary decision making.
If that was his belief, the committee
wrote, the mediator could have ended
the process.

2. How to balance self-determination
with quality of process.

A discussion of the decision of the
parties to exclude the mediator from

some of their negotiations spotlights
the tension between the right of the
parties to self-determination and the
duty of the mediator to conduct a
quality process.

Standard I states that the mediator
must conduct the mediation based on
the principle of party self-determination.
It defines self-determination as “the
act of coming to a voluntary, uncoerced
decision in which each party makes
free and informed choices as to
process and outcome.” 

In this case, permitting the parties
to negotiate without the mediator
being present would have been
consistent with self-determination as
to process if the choice to proceed
without the mediator was voluntary
and informed. 

Thus, the committee wrote, it was
appropriate conduct for the mediator
to continue to offer his services as a
mediator. The mediator was advised
that he should remind the parties of
his function to promote voluntary and
informed decision-making and clarify
with the parties what his continuing
role would be. The committee did
not believe that it was inherently
problematic for the mediator to be absent
from some of the party negotiations
during part of the mediation.

The tension between self-deter-
mination and quality of process is
acknowledged in Standard I.A.1.,
which also states that “a mediator
may need to balance such party self-
determination with a mediator’s duty
to conduct a quality process in accor-
dance with these Standards.”

Effect of advisory opinions
and standards
The advisory opinions of the
committee “are not intended to
have the force of law and are not
intended to be binding on any
party.” The standards state,
“...unless and until adopted by a
court or other regulatory authority
[these Standards] do not have the
force of law. Nonetheless, the fact 
that these Standards have been
adopted by the respective
sponsoring entities, should alert
mediators to the fact that the
Standards might be viewed as
establishing a standard of care for
mediators.” Note on Construction
of Standards.

Continued on page 8
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Full opinion available
This article is intended to summarize this recent opinion; however, the
reader is encouraged to review the opinion and analysis in its entirety.
The full text of the opinion can be found on the American Bar Association
website. The opinion is worthwhile reading for those who serve as
mediators and emphasizes the importance for mediators to be familiar
with the standards.

Standard VI (Quality of Process)
mandates that “a mediator shall conduct
a mediation in accordance with these
Standards and in a manner that
promotes diligence, timeliness, safety,
presence of the appropriate participants,
party participation, procedural fairness,
party competency and mutual respect
among all participants.” 

In this situation, the mediator
expressed concern that when he was
absent, one of the parties might have
engaged in coercive behavior, bad
faith or another type of misconduct in
bringing about the settlement. 

To alleviate the concern of the
mediator about the quality of process,
the committee recommended that the
mediator discuss with the parties how
the settlement was reached, its
completeness and implementation
and whether the parties each believed
that the outcome was a “free and
informed” choice. This discussion should
occur when the mediator resumed his
participation in the mediation after the
parties had negotiated the settlement
on their own.

If the mediator perceived other
warning signs that suggested that
there was overreaching, coercion or
misconduct by a party, he could
postpone, withdraw from or terminate
the process pursuant to Standard VI.C.

In any case, where the parties are
pro se, and especially if the mediator
has concerns about the outcome, the

ADVISORY OPINION
continued from page 7

mediator should follow the guidance
of Standard I.A.2. and recommend that
the parties consult with independent
counsel prior to finalizing any settlement.

3. How to respond to the request
that the mediator put the settlement
agreement into writing.

The committee found the request of
the parties that the mediator put
their agreement “into writing” to be
problematic. It noted that when the
parties have come to an agreement in
the presence of the mediator, the
mediator is often requested to
memorialize their agreement. When
the mediator serves as a “scrivener”
to capture the agreement of the pro se
parties reached in the presence of the
mediator, it is not inconsistent with
the standards. However, this practice
may be contrary to court or bar rules or
ethics opinions in some jurisdictions.

In the situation which is the subject
of this inquiry, the parties asked the
mediator to write up the terms of an
agreement that was reached outside
the presence of the mediator. The
committee noted that when the parties
ask the mediator to do something

beyond serving as a scrivener – such
as drafting a contract – the mediator
“risks assuming a different role, that
of an attorney.” 

Standard VI.A.5 cautions that
“mixing the role of a mediator and the
role of another profession is problematic
and thus, a mediator should distinguish
between the roles. A mediator may
provide information that the mediator
is qualified by training or experience
to provide, only if the mediator can do
so consistent with these Standards.”

The committee counseled that acting
as an attorney, while or after serving as
a mediator, is problematic because it
raises issues of unauthorized practice of
law, dual representation, impartiality
and conflicts of interests, under both the
standards and state bar rules. The
committee recommended that the
mediator should decline the requests of
the parties to prepare a written agreement,
and instead, refer them to independent
counsel to draft the agreement. n

Mary Kate Coleman is an attorney,
mediator and arbitrator with Riley,
Hewitt, Witte & Romano, P.C. in Pittsburgh. 

For information about how the Lawyer Referral Service can help
more clients find YOU, please visit www.GetAPittsburghLawyer.com.
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Johnston Lykos provides clients with 
advice, counseling and representation 
in all aspects of employment law, including 
illegal workplace discrimination.

412.325.7700 • www.johnstonlykos.law

Colleen Ramage JohnstonNikki Velisaris Lykos

PHOTOS BY ERIKA SCHNEIDER

Steve Hackman, the creative director of FUSE at the Pittsburgh
Symphony Orchestra, visited the March 17 Arts and the Law 
Committee meeting to discuss last week’s Tchaikovsky + Drake
concert and the PSO’s efforts to reach a new audience by fusing
elements of classical and contemporary music.

Hackman chats with committee members after the presentation. A dozen
ACBA members took advantage of the opportunity to hear Hackman – who is
a conductor, composer, arranger, producer and songwriter – discuss his work.

Hackman and
Arts and the
Law chair
Elena Nola
pose for a
photo after the
discussion.

Arts and the Law Committee
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Mail in registration form with payment to the ACBA CLE Department at
400 Koppers Building, 436 Seventh Avenue, Pittsburgh, PA 15219.

To pay by credit card, see: www.acba.org/CLE-Events/Events-and-Programs.

ALLEGHENY COUNTY BAR ASSOCIATION
& USI AFFINITY

Top 10 Reasons for Malpractice/Ethics
Complaints Against Family Law Attorneys

Practice family law? Concerned about complaints that you might face? This
CLE will discuss the most common ethics complaints and malpractice claims against
family law attorneys. The program will address the personal aspect of family law,

fee disputes, settlement perception, retaining experts and 
communication/technology. Also discussed will be unreasonable expectations,

drafting documents, incomplete information and client selection

This program is being provided as a member benefit in partnership with the ACBA
Insurance Program and plan administrator USI Affinity. Attendees at this program will

receive up to a 7.5 percent risk-control premium credit per attorney on the ACBA 
Sponsored Lawyers’ Professional Liability Insurance Policy underwritten by CNA.
The credit is applied at the next renewal dates and is good for two consecutive

policy terms. Lunch will be provided compliments of the ACBA.

Credits: 1 hour of Ethics CLE credit • When: Thursday, April 20 • Registration: 
11:30 a.m. • Time: Noon - 1 p.m. •Where: Koppers Building Conference Center, Grant
Room, 9th floor, 436 Seventh Ave., Pittsburgh, PA 15219 • Cost: $35 for ACBA 
members, $55 for all others • Last date to pre-register: Tuesday, April 18, 11:59 p.m.

ALLEGHENY COUNTY BAR ASSOCIATION
Property Assessments in Allegheny and
Washington Counties and Across Pa.

Property assessments are an ongoing issue in counties across the state, and many
facing reassessments turn to lawyers for help. This program will discuss relevant

processes and procedures in Allegheny County, Washington County and in counties
across the state. Success strategies for appraisals, including the comparable sales
approach, will be discussed. Specific Allegheny County-focused topics will include
the application of common level ratio and consideration of appraisals. Washington
County specifics will also be discussed, as well as a broad discussion of other Penn-
sylvania counties. Representatives from the Allegheny County Board of Property

Assessment Appeals and Review will be among the panelists.

Credits: 2 hours of Substantive CLE credit • When: Monday, April 24 • Registration:
11:30 a.m. • Time: Noon - 2 p.m. •Where: Koppers Building Conference Center, Grant
Room, 9th floor, 436 Seventh Ave., Pittsburgh, PA 15219 • Cost: $75 for ACBA members,
$100 for all others • Last date to pre-register: Saturday, April 22, 11:59 p.m.

INSTITUTE FOR GENDER EQUALITY
Breaking Through Bias: How Legal Organizations

Can Achieve Real Gender Diversity
Designed specifically for the senior leaders of our law firms and legal departments,
this interactive workshop will present a series of unique, practical and effective

techniques for increasing gender diversity. The issue is not how to attract women
lawyers but how to reduce attrition as they advance in their careers. Ending that
attrition is the focus of this highly engaging and informative session. Led by Al 
Harris and Andie Kramer, authors of “Breaking Through Bias: Communication 

Techniques for Women to Succeed at Work,” this program will lay out a concrete
program for challenging, engaging and retaining talented women lawyers. It will
also provide attendees with the opportunity to exchange views with other senior
leaders. The presenters are dynamic speakers and skilled discussion facilitators. 
Senior leaders will come away with a new perspective on how to retain and

advance women lawyers.

Credits: 1.5 hours of Ethics CLE credit • When: Tuesday, April 18 • Registration:
7:30 a.m. • Time: 8 - 9:30 a.m. •Where: Rivers Club, One Oxford Centre, Pittsburgh, PA
15219 • Cost: $125 for ACBA members, $150 for all others • Last date to pre-register:
Sunday, April 16, 11:59 p.m.
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INSTITUTE FOR GENDER EQUALITY
Breaking Through Bias: Communication Techniques

to Assure Career Advancement
Women and men enter the legal profession in equal numbers, but women drop out
or cut back in their careers far more than do men. The primary reason for this is gender
bias and the discrimination, frustration and disengagement women experience as a

result of it. But women lawyers can push back, take control of their careers and
avoid or overcome the consequences of gender bias. In this highly interactive program,
Andie Kramer and Al Harris – authors of “Breaking Through Bias: Communication
Techniques for Women to Succeed at Work” – will present a set of communication
techniques women lawyers can use to help assure they are evaluated, compensated
and promoted comparable to men. The presenters are dynamic speakers and skilled
discussion facilitators. Women – and men – will come away with a new perspective

on how to assure women’s legal careers are satisfying and successful.

Credits: 1.5 hours of Substantive CLE credit •When: Tuesday, April 18 • Registration:
11:30 a.m. • Time: Noon - 1:30 p.m. • Where: Koppers Building Conference Center,
Grant Room, 9th floor, 436 Seventh Ave., Pittsburgh, PA 15219 • Cost: $75 for ACBA
members, $100 for all others • Last date to pre-register: Sunday, April 16, 11:59 p.m.

LABOR AND EMPLOYMENT LAW SECTION
Conducting Workplace Investigations

Investigations are often necessary to discover, address and prevent workplace
problems.  This CLE will cover key considerations, approaches and best practices for

conducting effective workplace investigations and minimizing associated risks. 
Specific topics include the benefits of conducting an investigation, preparing for

and structuring an investigation and tips on conducting an investigation.
Additional specific topics include reporting investigation results and important

“lessons learned” from investigations.

Credits: 1 hour of Substantive CLE credit • When: Friday, April 21 • Registration:
11:30 a.m. • Time: Noon - 1 p.m. • Where: Koppers Building Conference Center, 
Grant Room, 9th floor, 436 Seventh Ave., Pittsburgh, PA 15219 • Cost: $45 for Labor
and Employment Law Section members, $65 for ACBA members, $85 for all others •
Last date to pre-register:Wednesday, April 19, 11:59 p.m.

Visit www.acba.org/CLEvideoReplayService or call
412-402-6614 for more information and to view the CLEs being

offered today through our CLE Live Video Replay Service.

SOLE & SMALL FIRM PRACTITIONERS SECTION 
Ethical and Practical Issues of
Buying or Selling a Law Practice

Recently amended Rule 1.17 of the Pennsylvania Rules of Professional Conduct
allows a lawyer or law firm to sell or purchase a law practice as an entire firm or as a
particular area of practice. This program will address the ins and outs of negotiating
and implementing the sale of a law practice and the many ethical issues involved.
The panelists will discuss the ethical pitfalls and practical aspects of buying and 
selling a law practice or practice area from the perspectives of both the selling
attorney and the acquiring attorney. In particular, the following issues will be 
highlighted: 1. What “assets” will be sold and how to value them; 2. The selling
attorney’s ability to continue to practice law; 3. Documenting the sale; 4. Client

notice requirements; 5. Client records and file retention issues; 6. Potential conflicts
of interest. In addition, a valuation expert will be on hand to tackle the complex,

and sometimes surprising, financial aspects of a sale.

Credits: 1.5 hours of Ethics CLE credit • When: Tuesday, April 25 • Registration:
3:30 p.m. • Time: 4 - 5:30 p.m. • Where: Koppers Building Conference Center, 
Grant Room, 9th floor, 436 Seventh Ave., Pittsburgh, PA 15219 • Cost: $50 for Sole &
Small Firm Section members, $70 for ACBA members, $90 for all others • Last date to
pre-register: Sunday, April 23, 11:59 p.m.

WOMEN IN THE LAW DIVISION
Partner Violence in the Workplace:

Employers' Perspective and Responsibility
Not only does partner violence affect home life, it also affects work life. This 

program will provide attorneys with an overview of the prevalence and costs of
partner violence in the workplace. It will also outline the means by which employers

can identify and appropriately respond to partner violence and highlight the 
current legal perspective on the issues of risk and liability incident to Partner 
Violence in the workplace. Every attorney who is an employer or counsels 

employers can benefit from this CLE.

Credits: 2 hours of Substantive CLE credit • When: Friday, April 28 • Registration:
8:30 a.m. • Time: 9 - 11 a.m. • Where: Koppers Building Conference Center, 
Grant Room, 9th floor, 436 Seventh Ave., Pittsburgh, PA 15219 • Cost: $70 for
ACBA members, $100 for all others • Last date to pre-register: Wednesday,
April 26, 11:59 p.m.



People on the Move

Attorneys Cecilia R. Dickson, Jesse A. Hirshman, Lara Northrop Queen and
Thomas C. Wolski have been promoted to directors in The Web Law Firm. Dickson
is a litigator with first-chair experience in patent, trademark, trade secret, covenant
not to compete, copyright and licensing disputes. In addition, she handles trademark
counseling and development of brand strategies, prosecution, licensing, enforcement
and international portfolio management. Hirshman is an intellectual property
attorney with substantial experience in the biotechnology, pharmaceutical and
chemical fields. His practice focuses on securing and protecting intellectual
property rights, including all phases of domestic and international patent
prosecution, and patent counseling. Queen is an intellectual property attorney
with significant experience in medical-device technologies, drug-delivery and
implant technologies and consumer goods. Her practice focuses primarily on
strategic patent prosecution, intellectual property due diligence, licensing and
opinion counseling. Wolski focuses on intellectual property and represents
clients in disputes and transactions. He also prosecutes patents for clients in the
life sciences sector.

Attorneys Ryan J. Miller, Christian D. Ehret, Neil J.
Friedrich, Brian J. Jackson and Justin P. Martinchek have
been promoted in The Webb Law Firm. Miller has been
promoted to senior shareholder; Ehret, Friedrich, Jackson
and Martinchek have become senior associates. Miller is an
intellectual property attorney with a background in electrical
engineering. He has significant expertise in medical-device
technologies and has experience in all phases of patent
prosecution and post-grant procedures. Ehret is an intellectual
property attorney with a background in software and web
development. His practice includes patent, copyright and
trademark matters – including prosecution, litigation and
consultation. Friedrich’s practice focuses on patent and
trademark prosecution in the biomedical and biomaterials

fields. Jackson is an intellectual property attorney with a background in the
life sciences and experience in the fields of biology, biochemical techniques,
neuroscience and neurology. Martinchek is an intellectual property attorney
with a background in chemistry and pharmaceuticals.

John E. Lienert has opened The Lienert Law Firm. His practice will focus on
the representation of individuals in the areas of personal injury, vehicle crashes,
premises liability, products liability and child-abuse claims. Lienert also will
offer focus group services to the legal community.
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Bar Briefs

Lawyers’ Mart
APPRAISALS

ANTIQUE AUTO APPRAISALS for all vehicles 1900 to
2005. Expert Witness. Diminished Value. Certified
Appraiser - K. Merusi. 412-731-2878.

CAREER CONSULTING
CHRIS MILLER, J.D. – 20+ years providing confidential
career consulting services for lawyers in transition.
412-926-5207. www.millercareerconsulting.com.

DOCUMENT EXAMINER/
HANDWRITING

J. WRIGHT LEONARD, BCFE, CDE. Certified. Experienced
in Federal, State & Local Courts. Testimony in 
Civil & Criminal Matters. 215-735-4000.
www.ForgeryID.com.

ECONOMIST/VOC. EXPERT
WM. HOUSTON REED, Ph.D. – 25+yrs. of forensic
economics & vocational eval. expertise in one report.
1-888-620-8933.

ESTATE PLANNING
IF YOUR CLIENTS ARE CONSIDERING CHARITABLE
GIVING as part of their estate planning The Pittsburgh

Presbytery Foundation can provide a means to support
charitable work helping those in need throughout SW
Pennsylvania. For more information contact the Foundation
at www.pghpresbytery.org/pghpresbyterianfdn.htm or
Rev. Dr. Douglas Portz at 412-323-1400 Ext 318.

INSURANCE CONSULTING
MICHAEL M. McDONOUGH, CPA (inactive) – Save
time, elevate your advice, enhance economics and 
discharge fiduciary duties with my life, disability, LTC,
and annuity contract reviews. Innovative and well-
vetted strategies, loan rescues, solutions for the uninsurable.
Integrated planning for individuals/entities. Supported by
leading carrier advanced markets teams. Compensated
via commissions. (724) 720-9313.

LANGUAGE SERVICES
V. Kumar Tandon – Free-lance language interpretation
and translation services offered in English, Hindi, Punjabi
and Urdu. 412-953-8257. tandon6566@yahoo.com.

PROCESS SERVICE
INVESTIGATING

THE IMPOSSIBLE WE DO RIGHT AWAY! MIRACLES
TAKE A LITTLE TIME. EMPIRE INVESTIGATION (412)
921-4046. Visit us on our website, www.empireinv.com.

Open House
April 26  Noon - 1 p.m.
May 10  Noon - 1 p.m.

• Part-Time Evening Classes
• Full-Time Summer Intensive
• Associate’s Degree Accepted
• Downtown Convenience
• Approved by the American  

Bar Association

School of Law

Paralegal Institute

paralegal@duq.edu
duq.edu/paralegal

Paralegals may not provide legal services directly to the 
public except as permitted by law. 
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Houston Harbaugh announced the
election of its three-member executive
committee and officers. John M.
Hartzell Jr., Samuel H. Simon and
Alex W. Thomson will serve on the
committee. Officers include Thomson,
president; Hartzell, treasurer; and
Heidi Rai Stewart, secretary. The
executive committee is responsible
for the overall management of the
firm, and officers are elected annually
by the firm’s directors. Hartzell, who
concentrates his practice in the areas
of estate planning and estate and trust
administration, chairs the firm’s
estates and trusts practice. He uses his
knowledge of tax law for businesses
and individuals in preparing estate
and gift tax plans and works with
business owners on their succession-
planning matters. Simon concentrates
his practice on commercial/business
litigation and chairs the firm’s litigation
practice. He regularly represents clients
in the construction, manufacturing, oil
and gas and wholesale/retail/distribution
industries, as well as individuals in
matters such as breach of contract
disputes, negligence, restrictive
covenants, civil rights, construction
litigation and environmental litigation.

Thomson concentrates his practice in
the area of business law and chairs
the firm’s business law practice. He
represents a range of business clients
from startups to publicly traded
companies in a diverse set of industries,
and he has counseled clients in
corporate transactions such as sales,
acquisitions, mergers, joint ventures
and strategic alliances. Stewart
concentrates her practice in the area
of estate planning and estate and trust
administration. Her work extends to
special-needs planning and long-term
care planning, including elder law.
She also represents clients in
Orphans’ Court matters such as will
contests, guardianships and actions
relating to undue influence and
breaches of fiduciary duty.

Change in Status
By order of the Supreme Court

of Pennsylvania, attorney Mark B.
Peduto has been suspended on consent
from the practice of law in Bar of the
Commonwealth of Pennsylvania for a
period of three years retroactive to
July 16, 2015. The suspension took
effect on Feb. 24. 
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