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LGBT Rights Committee aims to educate,
facilitate discussion on transgender issues
By Tracy Carbasho

Given that attorneys are among the
vanguard fighting for transgender
people to share the same legal protections
as others, the ACBA LGBT Rights
Committee hopes its educational
programs will facilitate an ongoing
discussion and promote awareness of the
issues impacting transgender individuals.
“We believe that through under-

standing and educating ourselves, as
well as the public, about these issues,
lawyers can do a better job representing
and advocating for this often-perse-
cuted community,” said committee
Chair Mark Phillis. “The committee is
focusing its programming on issues
related to transgender individuals
because this minority community
often faces open hostility borne out of
misunderstanding and misconceptions.
One of our goals is to help educate
the bar and the broader community
on issues affecting the rights of 
all Pennsylvanians.”
Those issues may pertain to

discrimination, harassment, access to
transition-related medical care,
identity documents, employment,
housing, suicide prevention, unfair
treatment in the criminal justice
system and victimization of students.
A March 30 CLE sponsored by the

LGBT Rights Committee drew 43
attendees who learned how to
professionally deal with transgender
clients; next up for the committee is a
June 9 event that will delve into some
of the challenges that transgender
people face. (See related article on
page 5.) It will be co-sponsored by
the Diversity Committee of the ACBA
Young Lawyers Division.

Phillis noted that holding the event
during Pittsburgh Pride Week should
help shine an even brighter spotlight
on the need to address LGBT issues in
the legislature and the courts. The
program is open to the public.
“It is important to understand the

issues affecting transgender individuals
because many of the issues they face
are caused by misunderstanding and
fear,” Phillis said. “By helping people
to understand the issues, the hope is
that they will be better able to work on
addressing these issues and eliminating
the bias that exists.”
Alysia Keating, director of diversity

and gender equality for the ACBA,

said the committee is doing important
work to help lead the way.
“The LGBT Rights Committee has

done a commendable job of educating
members of the ACBA and the broader
community about the issues facing
LGBT individuals and their families
and how their rights have been and
may be impacted by the changing
legal framework in our Commonwealth
and across the country,” Keating said.
“The March 30 and June 9 programs
are examples of how the committee is
again at the forefront of the issues.”
The March 30 CLE featured an

impressive lineup of speakers, including
Carl Charles – a Skadden Fellow and

staff attorney from the New York City
office of the American Civil Liberties
Union – and Sara Rose, a staff attorney
in the Pittsburgh office of the ACLU of
Pennsylvania. They provided practical
tips on the basic terminology that
should be used when referring to
transgender individuals. They also
offered guidance to attorneys about
ways to work professionally and
respectfully with transgender clients
and common concerns that occur
regarding confidentiality, medical
information and other sensitive data.
The issues affecting transgender

individuals have been discussed more
openly throughout the nation after the
very public transition of athlete Bruce
Jenner to become Caitlyn Jenner and the
recent passage of anti-LGBT legislation
in North Carolina and Mississippi.
Rose said the open discussions are

a positive step toward increasing
societal acceptance of the transgender
community. She referred to a 2015
Gallup poll that shows 3 percent of the
people in the Pittsburgh metropolitan
area identify as lesbian, gay, bisexual
or transgender and the number is
expected to grow, making it imperative
that they be able to find professional
legal help.
“Unfortunately, transgender people

are frequently subjected to discrimination,
so they may be more likely to need
legal assistance,” she said. “When
someone is seeking help to remedy
discrimination, the last thing they need
is to feel disrespected by the person
they go to for help.”
Charles said the ACLU can be a

good resource for attorneys who may

ACBA launches Legal Employment Services
By Tracy Carbasho

Who better than the ACBA to serve as
a matchmaker between job seekers in the
legal industry and potential employers?
After 18 months of researching that

question, the bar association decided
none was better suited to fill this need
in the Pittsburgh legal community. So
last month the bar launched ACBA
Legal Employment Services.
“We know this market, and we

understand the needs of our members
and their respective law firms,
corporations and agencies,” said
ACBA Executive Director David A.
Blaner. “This is a good time to launch
this type of service. Law schools have
reduced class sizes, so there is more
competition in the job market for
qualified attorneys and paralegals.”
ACBA Legal Employment Services

already is sparking the interest of
employers who are looking to fill
positions and job hunters who are
eager to be the top candidate.
“Conducting an employment

search takes time. Attorneys are very
busy with client matters, and it takes a
substantial amount of time to run an
ad, review resumes, conduct interviews

and complete a background check,”
Blaner said. “We can significantly
reduce the time it takes for an employer
to fill positions.”
After doing its own job search, the

ACBA hired attorney Stephanie Zagrocki
as director of the new service.

Zagrocki is the primary contact for
employers and job applicants. She will
interview employers and job-seekers
alike and maintain a database of
resumes and available positions. After
determining which candidates would
be a good fit for an employer, she’ll
make what she hopes will be a
successful match. As part of the
process, she’ll also give job-seekers
advice on writing resumes and
preparing for interviews.
The service got off the ground just

last month, and within a few weeks,
Zagrocki already had placed a candidate
with one firm and provided a local
corporation with a candidate to fill a
general counsel position.
“I’m not surprised we’re getting so

much interest because we can tap into
the relationships the ACBA has in the
legal community, and we’ll do all of
the legwork,” Zagrocki said. “We’ll
prescreen candidates by reviewing
their resumes, checking references and
helping them plan for an interview
with a potential employer. That’s
beneficial to busy attorneys and
especially small to mid-size firms.”

Stephanie Zagrocki
Director of ACBA Legal
Employment Services

Continued on page 10

Continued on page 5

PHOTO BY BRIAN ESTADT

During a March 30 CLE, Carl Charles of the New York City office of the
American Civil Liberties Union discusses how attorneys can make
transgendered people feel welcome and respected. Moderated by LGBT
Rights Committee Chair Mark Phillis of Littler Mendelson, PC, the event
included panelists Carey Cummings – who is chief of staff for state Rep.
Dan Frankel – and Sara Rose of the Pittsburgh ACLU office.
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Gender Bias Duty Officers
If you (attorneys or law students) have

observed or experienced any form of gender

bias in your role as an attorney or law

student intern, you may contact any one of

the following members of the Gender Bias

Subcommittee of the Women in the Law

Division on a daily basis. The duty officers

will keep your report confidential and will

discuss with you actions available through

the subcommittee.

Kimberly Brown......................412-394-7995

Rhoda Neft ..............................412-406-5434

Jill M. Weimer ........................412-201-7632

Ethics Hotline
The ACBA Professional Ethics Committee

“Ethics Hotline” makes available Committee

Members to answer ethical questions by

telephone on a daily basis.

April
Robert A. Cohen......................724-693-9696

Andrea Geraghty ....................412-456-2822

Stanley W. Greenfield ............412-261-4466

May
Dan Fitzsimmons ....................412-350-4407

Michael M. Lyons....................412-392-2070

Paul A. Supowitz......................412-624-2901
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Board of Governors welcomes 14 new members
At its April 5 meeting, the ACBA
Board of Governors welcomed the
following new members to the
Allegheny County Bar Association.

Active members:
Sarah Czypinski, Esq.
Jonathan Ehret, Esq.
James Flinchum, Esq.
Maura F. Lally, Esq.

Nathan D. Marinkovich, Esq.
Mary L. Thibadeau, Esq.
Caroline L. Vodzak, Esq.

Active government members:
Brandon A. Betts, Esq. 
Daniel B. Mullen, Esq.
Cory J. Schuster, Esq.  

Affiliate member:
Julie A. Sandson

Associate members:
Alexis K. Wukich, Esq.
Roland F. Sennholz, Esq.

Law student member:
Jason E. Piatt  

Commonwealth of Pennsylvania v. Anthony Dorsey, Mariani, J. ...............................................................................................................Page 115
Criminal Appeal—Probation Violation—Probation Revocation—Sentencing (Discretionary Aspects)—Convicted Violator—Drug Trafficking

Defendant’s repeated drug dealing results in lengthy sentence after violating his probation with a new charge.

Commonwealth of Pennsylvania v. Deon Coleman, Mariani, J. .................................................................................................................Page 116
Criminal Appeal—Possession/PWID—Suppression—Waiver—Sentencing (Discretionary Aspects)—Warrantless Search—Exigent Circumstances

Court holds that exigent circumstances support a warrantless search and that consecutive sentences are not improper.

Commonwealth of Pennsylvania v. Andy Buxton, Mariani, J. ....................................................................................................................Page 118
Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Reasonable Trial Strategy

In case of aggravated assault on a police officer, counsel was not ineffective for advising defendant not to testify.

Commonwealth of Pennsylvania v. Wayne Cordell Mitchell, Todd, J. .......................................................................................................Page 120
Criminal Appeal—PCRA—Homicide (Capital Case)—Newly Discovered Evidence—Untimely

PCRA is untimely as the supposed new evidence is not newly discovered and also mere impeachment.

Commonwealth of Pennsylvania v. Lacey Ann Boots, Todd, J. ..................................................................................................................Page 124
Criminal Appeal—Sufficiency—Endangering Welfare of Child Left in Car—No mens rea

Mother who left 4-year-old alone strapped in car seat on cold night failed to protect the child’s physical welfare.

William R. Barnes v. Sarah Morris, O’Reilly, J. ...........................................................................................................................................Page 125
Miscellaneous

Order on preliminary objections dismissing Plaintiff ’s tort claims due to expiration of statute of limitations.

Market Your Practice Online with the ACBA
Need new clients? We’ll help bring them to you.

For information about how Pittsburgh Find a Lawyer can help more clients find YOU,
please contact Whitney Hughes at 412-402-6703 or whughes@acba.org. For a closer look
at this new and unique Pittsburgh legal service, please visit PittsburghFindaLawyer.org.
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aware of the potential problem.
Indeed, the court noted, the mediator
must schedule a brief joint telephone
conference before the mediation
session according to Section 3.6 of the
ADR Policies and Procedures. 
This section states, “The mediator

must schedule a brief joint telephone
conference with counsel and any
unrepresented parties before the
mediation session to discuss matters
such as the scheduling of the mediation,
the procedures to be followed, the
nature of the case, and which client
representatives will attend.”
If counsel had made the mediator

aware of the situation, it is likely that
the neutral could have alleviated the
problem by, among other things,
suggesting that the mediation session
be converted into an early neutral
evaluation session. Early neutral
evaluation is an evaluative ADR
process used frequently in cases
where the valuations of the case by
the parties vary greatly.
The judge strongly recommended that

in the future, “when the neutral does
not schedule a pre-ADR conference,
counsel for the parties should initiate
same and include the ADR neutral, to
ensure that everyone is aware of
their respective positions prior to any
ADR session.”
The court noted that at first it was

constrained to make any award as
there was a failure to communicate on
multiple levels. However, in balancing
the equities, the judge granted an
award which reimbursed plaintiff for
his payment towards the fee of the
neutral. The court denied the request
for attorneys’ fees and lost wages.
The issue of having a pre-mediation

conference also arose in Palmer v.
Federal Express Corporation (2015
WL 9295917). The plaintiff filed a
motion for sanctions for failing to
engage in mediation in good faith
against defendant after the mediation
occurred. One of the grounds for the
motion was that defendant failed to
bring a corporate representative to
the mediation. The defendant
responded to the motion by arguing
that it complied with the direction of
the district court judge relative to its
attendee at the mediation.
By way of background, at the initial

case-management conference, the
district court judge stated that the
defendant should have a representative

other than the human resources
advisor available for the mediation
because it was the experience of the
judge that a human resources advisor
did not have full settlement authority.
An in-house attorney with full authority
attended the mediation. In a pre-
mediation phone call from in-house
counsel, the mediator advised that
in-house counsel did not have to bring
a second corporate representative to
the mediation. 
Based on the facts of the case, the

magistrate judge to whom the motion
for sanctions was assigned did not
find that the defendant engaged in
bad-faith conduct. The court’s
rationale was twofold. First, the
magistrate judge stated that the
defendant had a corporate representa-
tive, other than outside counsel, who
had full authority and knowledge of
the case present at the mediation.
Second, absent an order from the
court expressly directing a specific
corporate representative by name to
participate in the mediation, the
neutral had the authority and discretion
to make decisions regarding the
conduct of the mediation as the neutral
deemed appropriate and/or necessary.
Thus, the magistrate judge denied the
motion for sanctions as to the issue of
the attendance of the defendant’s
corporate representative.

The magistrate judge noted that
this part of the dispute raised an issue
that the court observed too often – that
is, the failure of the parties to clearly
communicate before the mediation.
Had the parties communicated with
each other about the identity of the
corporate representative, this issue
could have been resolved prior to
the mediation.
The magistrate judge cited Section

3.6 of the ADR Policies and Procedures
referenced above. The court noted that
the utilization of the pre-mediation
telephone conference referenced in
Section 3.6 would have resulted in a
constructive discussion before the
mediation, which would have revealed
the name of the corporate representative
expected to attend.
As seen by these cases, a pre-

mediation conference fosters commu-
nication and can be beneficial. These
types of conferences, which can be
conducted by telephone, are usually
scheduled to discuss the logistics of
the mediation. However, other issues
can be brought up as well. Mediation
is different from a traditional settlement
conference in that it is flexible and it
fosters creativity, not just in terms of
possible resolutions, but also in the
structuring of the mediation itself.
From the mediator’s perspective, the
conference is of value in that it gives
the mediator a preview of the case. It also
permits the mediator and the parties
to identify and attempt to resolve any
impediments to a successful mediation. n

Mary Kate Coleman is an attorney,
mediator and arbitrator with Riley Hewitt
Witte & Romano, P.C. in Pittsburgh, PA.

Two cases highlight value of pre-mediation conference
By Mary Kate Coleman

Two recent court decisions illustrate
the benefit of holding a pre-mediation
conference before the actual mediation
takes place. Even when not required
under program rules, a pre-mediation
conference prompts participants and
the mediator to start to communicate
and work with each other and serves
to identify any issues that might stand
in the way of a successful mediation.
Consider the following two cases arising
out of the U.S. District Court for the
Western District of Pennsylvania.
The plaintiff filed a motion for

sanctions against the defendant as a
result of its counsel’s conduct in
mediation in Lea v. PNC Bank (2016
WL 738053). By way of background,
about two weeks before the mediation,
the defense counsel requested the
plaintiff’s initial demand and indicated
that mediation would be more
meaningful if the defendant received
the demand in advance. The plaintiff
responded by providing his initial
demand. No further conversations
occurred between counsel. The record
did not reflect that a pre-mediation
call with the neutral occurred. 
There was a factual dispute as to

whether the defendant made an offer
to the plaintiff during the mediation
session. The plaintiff contended that
the defendant refused to make an
offer; the defendant alleged that it
made an offer but the mediator
refused to convey the offer because it
would not be productive for the
mediator to communicate the offer to
plaintiff ’s counsel. The court wrote
that regardless of which version was
more accurate, neither party disputed
that the mediation session concluded
without a settlement offer being
conveyed to the plaintiff. 
In addressing the motion, the district

court judge wrote that after the counsel
for defendant realized that the
plaintiff ’s demand was well beyond a
settlement amount to which his client
might agree, he had the duty to reach
out to counsel for the plaintiff to
discuss the issue. The judge stated
that the failure to so communicate
resulted in a largely unproductive
mediation session that concluded with
no offer from the defendant being
communicated to the plaintiff.
Therefore, the court found that the
defendant engaged in sanctionable
conduct because its counsel and
representative did not participate in
good faith in the ADR process.
The better practice, the court wrote,

would have been for the attorneys to
include the neutral in a conversation
regarding the initial settlement demand
so that the neutral could have been

The magistrate judge noted that this part of the dispute raised an issue that
the court observed too often – that is, the failure of the parties to clearly
communicate before the mediation. Had the parties communicated with
each other about the identity of the corporate representative, this issue could
have been resolved prior to the mediation.
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PICT Classic Theatre hosted its third annual
UnCommon Pleas – an appeal from “The Merchant of
Venice” – on April 7 at the Duquesne Club. The event
featured Tom McGough in the part of Shylock, Stephanie
Gill as Portia and Bryan Kocher as Antonio as they
testified before a panel of federal and state court
appellate and trial judges. The evening included an
open bar, three-course dinner and the opportunity for
the audience to vote for either Shylock or Portia’s
innocence. Above, PICT donated part of its ticket revenue
to the ACBF. Hayley Haldeman, chair of the ACBA Arts
and the Law Committee, introduces the players, while
Kocher prepares to channel the Venetian merchant.

UnCommon Pleas

McGough ,
Gill and
K o c h e r
relax during
the cocktail
hour before
they take to
the stage.

While advocating for Shylock, Tony Dias attempts to sway the panel of judges, which
included, from left, Hon. Maurice B. Cohill Jr., Hon. Maureen E. Lally-Green, Hon.
Dwayne D. Woodruff and Hon. Michael Fisher.

Cecilia Dickson, advocate for Portia, addresses the judges while the audience observes
the theatrical legal proceedings.
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have questions during the process of
representing transgender clients.
Anti-discrimination protections that
currently exist in employment,
education, housing and health care
may be potential remedies in certain
situations. For example, the Equal
Employment Opportunity Commission
recently ruled that Title VII of the
Civil Rights Act that prohibits sex
discrimination also applies to discrim-
ination against transgender individuals.
“As attorneys, we are called to

professionalism and zealous represen-
tation of our clients, which requires at
least a basic working knowledge of
who our clients are and what it means
to respect them,” Charles said. “Having
an understanding of the legal obstacles
for basic survival of members of the
transgender community helps the
legal community fulfill its obligation
to uphold the U.S. Constitution and, in
particular, the right to equal protection
under the law. Knowing how to interact
in a respectful manner with the trans-
gender community – whether they are
our clients, opposing counsel or the
janitor in our children’s school – does
justice to our obligation as members of
the legal profession to uphold justice.”
Those who attended the CLE

program in March also heard from
Carey Cummings, the chief of staff for
state Rep. Dan Frankel. She discussed
the Fairness Act, a bill championed by
Frankel, which would prohibit discrim-

LGBT TRANSGENDER ISSUES
continued from front cover

ination based on gender identity and
expression in employment and public
accommodation by amending the
Pennsylvania Human Relations Act. 
Kyle Bahr, a senior associate in

Reed Smith’s Global Regulatory

Enforcement Group, gave attorneys at
the CLE information about the Name
Change Project. The project, which is
coordinated locally by Reed Smith
and BNY Mellon, provides pro bono
assistance to transgender clients who

reside in Allegheny County. Bahr is the
Reed Smith local chair for the project.
With support from the Transgender

Legal Defense & Education Fund,
the Name Change Project helps individ-
uals obtain legal name changes in the
Court of Common Pleas so their legal
identities match their life experiences.
Volunteer attorneys are needed and
training materials are available at
transgenderlegal.org/training/pittsburgh.
“From a lawyer’s perspective, this is

a minor and non-adversarial legal
procedure, typically taking only 20
pro bono hours over the span of about
four months with one brief appearance
before a motions judge. Even transac-
tional attorneys volunteer for this,” Bahr
said. “But this relatively simple process
has a major impact on our clients’ lives.
Imagine having a legal name that simply
does not fit with your identity – that’s
the everyday experience of our clients.”
If an attorney meets a member of

the transgender community who needs
pro bono legal assistance for a name
change, the person can be referred to
the TLDEF at transgenderlegal.org. In
a case where an individual prefers not
to have the name change made public,
the attorney can request a waiver of
the publications requirement.
Overall, the CLE was viewed as a

positive experience for presenters
and attendees. 
“The program made it clear that

securing equal rights for this minority
community is of critical importance,”
Phillis said. n

Physician General Levine to present
keynote address at transgender event
By Tracy Carbasho

When Martin Luther King Jr. said
“injustice anywhere is a threat to
justice everywhere” in 1967, he was
talking about the need for equal
treatment of all people.
His words still resonate with many,

but they have special poignancy for
lesbian, gay, bisexual and transgender
individuals. The ACBA LGBT Rights
Committee will educate attorneys
about the hurdles transgender people
face when it and the Diversity Com-
mittee of the Young Lawyers Division
cohosts “Translating Transgender
Issues: Understanding some of the
Challenges Faced by Transgender
Pennsylvanians.” Michael D. Silver-
man – executive director of the
Transgender Legal Defense &
Education Fund – will moderate the
panel discussion. Among those lined
up for the June 9 event is Maryellen
Madden, a transgender attorney who
works in the Philadelphia office of
Buchanan Ingersoll & Rooney.
“I want the legal community to know

that gender identity, as a protected
form of expression under the First
Amendment, is as much entitled to
constitutional protection as any other
right Americans hold sacrosanct,
including such rights as freedom of
religion and the right to bear arms,”
Madden said.
The keynote address will be presented

by Dr. Rachel Levine, who as the state’s
physician general is the highest-ranking
transgender woman in the history of
the Commonwealth government.
“Dr. Levine’s credentials as a

medical professional are impeccable
and led to her unanimous confirmation
as physician general,” said LGBT
Rights Committee Chair Mark Phillis.
“Because of her position, she is fully
aware of the obstacles that transgender
individuals face when seeking necessary
medical care.”
Neither Madden nor Levine have

regrets about their decision to

transition. They are proud to be role
models and mentors for others in the
LGBT community, and they are
advocating for the passage of legislation
to protect their rights.
State Rep. Dan Frankel – whose

district includes the Oakland and
Squirrel Hill neighborhoods in Pitts-
burgh – will attend the summer event
to talk about proposed legislation and
executive orders signed in April by
Gov. Tom Wolf in an effort to end
discrimination based on sexual
orientation and gender expression
and identity.
“These executive orders – one that

applies to Commonwealth employees
and the other that applies to grants
and procurement – say that no agency
under the governor’s jurisdiction shall
discriminate against any employee or
applicant on the basis of race, color,
religious creed, ancestry, union
membership, age, gender, sexual
orientation, gender identity and
expression, national origin, AIDS and
HIV status or disability,” said Wolf in
a prepared statement when he signed
the orders. “These orders are a first
step toward the nondiscrimination
legislation we need. My hope is that
the General Assembly comes around
to share this point of view.”
The orders prohibit discrimination

in the executive branch of state
government and in the awarding,
selection and performance of any
contracts or grants issued by state
agencies. However, Pennsylvania does
not offer statewide protection from
adverse behavior toward LGBT
individuals in private employment,
housing and public services. Wolf ’s
action came amid a severe backlash of
anger in North Carolina and Mississippi
for approving anti-LGBT laws that allow
individuals, religious organizations
and businesses to discriminate against
LGBT people based on purported
religious beliefs or moral convictions.
“At a time when some states, like

North Carolina and Mississippi, are

passing anti-LGBT laws, Gov. Wolf is
moving Pennsylvania forward and
making our state more attractive and
competitive for visitors, workers and
businesses,” Frankel said. “Now, the
legislature needs to pass the bipartisan
Pennsylvania Fairness Act to put these
commonsense protections against
discrimination into place statewide.”
Frankel is the lead House sponsor

of the proposed Fairness Act, which
would protect members of the LGBT
community from discrimination in
employment, housing and public
accommodation.
Levine is working within the Wolf

administration to secure passage of
substantial legislation, and Madden is
working with the Transgender Legal
Defense & Education Fund. They both
are eager to visit Pittsburgh and were
more than willing to discuss their
personal experiences with the
Lawyers Journal.
“I had a fortunate experience in

terms of my transition at the Penn
State Hershey Medical Center
because they are very welcoming of
diversity,” Levine said. “Because we
don’t have widespread legislation, I

could have been fired, and that would
have been legal.”
Levine transitioned five or six

years ago – she doesn’t remember the
exact date but focuses more on the
fact that she had achieved her dream.
At the time, she was chief of the
Division of Adolescent Medicine and
Eating Disorders at the Penn State
Hershey Children’s Hospital-Milton S.
Hershey Medical Center. The hospital
promoted her to vice chair for clinical
affairs for the Department of Pediatrics
after her transition.
Madden, too, was fortunate to have

the support of her employer,
Buchanan Ingersoll & Rooney.
Although she was rejected by several
people who were closest to her, she
is now working to rebuild some of
those relationships.
“I have faced little of this on my

own. I’ve benefited from the comfort
and advice of transgender men and
women around the country – many of
them lawyers – from friends who have
remained close, from my colleagues at
the Transgender Legal Defense &
Education Fund and from my personal
attorney in Philadelphia.”
When Madden comes to Pittsburgh,

she will discuss her transition experience
at the law firm, client interaction,
social interaction with colleagues, and
changes in presentation – such as her
voice and mannerisms.
“The visibility of transgender men

and women is very important in
shaping the public’s understanding of
who we are. So much misinformation
about the transgender community has
been generated in connection with
recent legislative efforts to narrow the
civil rights of transgender Americans,”
Madden said. “It’s important that we
become more a part of everyday life
for a larger part of the population in
order to combat the misperceptions
about us that stem largely from
ignorance. More needs to be done to
protect this small, but vulnerable, part
of the American fabric.” n

Dr. Rachel Levine

PHOTO BY BRIAN ESTADT

Kyle Bahr of Reed Smith encourages attendees of the March 30 CLE to
turn to the Name Change Project for help in navigating the process of
obtaining government identification cards that match the gender
expression of their clients.
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Court raises concerns with binding
arbitration for employment disputes
By Maria Greco Danaher

In a case that could act as a jumping
off point for discussion regarding the
pros and cons of mandatory arbitration
in employment cases, the U.S. District
Court for the Eastern District of
Pennsylvania ultimately upheld an
arbitrator’s decision that a soccer
coach’s firing did not violate his
employment agreement. Nowak v.
Penna. Professional Soccer, et al.,
EDPA, No. 12-416 (Jan. 11, 2016). As
dicta, the court provided its own view
of binding arbitration as a problem
resolution mechanism – and the language
is not supportive of that form of ADR.
Case background
Piotr Nowak, a soccer coach

employed via a contract with the
Philadelphia Union professional
soccer team, was fired for behavior
deemed by the team to be violative of
his contract. 
Nowak filed a lawsuit, to which the

team responded by asking the court to
move the case to mandatory arbitration,
spelled out in a provision of the
employment agreement. The case was
sent to arbitration, and the parties
agreed upon an arbitrator who
ultimately found against Nowak and
determined that his firing was
appropriate under the terms of his
contract. The arbitrator entered a final
award and directed Nowak pay the
defendants’ attorneys’ fees and costs.

Nowak appealed, asking the court
to vacate the award; the team asked
the court to uphold it.
Court’s standard of review
A federal court reviewing the

decision of an arbitrator selected by
the parties gives extreme deference to
that arbitrator’s findings. Parties to
arbitration should recognize – before
participating – that federal courts do
not second-guess an arbitrator’s
award but instead presume the
reasoned award is enforceable. A

court cannot vacate an arbitration
award simply because it disagrees
with the arbitrator’s findings on the
merits or because it believes that
the arbitrator made a factual or
legal error.
The court began its review by

citing the Federal Arbitration Act’s
list of the narrow circumstances
under which a court may vacate an
arbitration award. Under that act,
awards may be vacated where: “(1)
procured by corruption, fraud, or
undue means; (2) the arbitrator
demonstrated evident partiality or
corruption; (3) the arbitrator was
guilty of misconduct in refusing to
postpone the hearing upon sufficient
cause shown, in refusing to hear
evidence pertinent and material to the
controversy, or of any other misbehavior
by which the rights of any party have
been prejudiced; or (4) the arbitrator
exceeded her powers or so imperfectly
executed them that a final and definite
award upon the subject matter
submitted was not made.”

Because none of those circumstances
was found to apply in Nowak’s case, the
court upheld the arbitrator’s decision.
Court’s comments
In its conclusion however, the court

did not mask its concern about the use
of binding arbitration as a problem-
solving mechanism in employment issues:
“To our continuing surprise,

intelligent and worldly parties often
sign agreements to arbitrate future
disputes and limit their fulsome due
process citizen rights to a federal
court believing they will obtain a
quicker answer with less costs ...
Federal courts continue to resolve
matters ... more expeditiously than in
many private arbitrations. As con-
firmed in this case, the lawyer and
arbitrator fees and costs in private
arbitrations are often equal to or
exceed the fees in a taxpayer-funded
and Article III Court, from which
there are meaningful rights to appeal.
Lastly, as the parties learned in this

Maria Greco Danaher

Continued on page 7

The court did not mask its concern about the use of binding arbitration: “To our
continuing surprise, intelligent and worldly parties often sign agreements to
arbitrate future disputes and limit their fulsome due process citizen rights to a
federal court believing they will obtain a quicker answer with less costs ...
Federal courts continue to resolve matters ... more expeditiously than in many
private arbitrations.”
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MIND YOUR MANNERS
Etiquette expert to help polish ‘soft’ skills at May 19 YLD event

By Michaelene Weimer

When I graduated from law school
in 2010, I was pretty confident in my
ability to do all of the tasks expected
of a first-year litigation associate. I
could structure a memo, conduct legal
research, and even knew the basics of
drafting briefs and pleadings. No
sweat. A few years later, the share-
holder I was working for at the time
asked me to meet with a client to
introduce myself and get the client
comfortable with my working on their
litigation matters moving forward.
Preparing for the meeting didn’t give
me hesitation; I knew the client’s
business model and the Pennsylvania
statutes that governed their business
well. Again, no sweat.
But I was nervous. The part of the

meeting that made me nervous was
the business dinner that would neces-
sarily follow the meeting. Seemingly
harmless questions gave me pause –
who orders first? Do I order a drink
or a bottle of wine for the table?
What do I wear? What are “safe”
conversation topics? How do I ensure
that I get handed the bill after dinner?
HUGE sweat.
In my experience, a traditional law

school education differs from the
education that an MBA candidate
receives because “soft” skills aren’t
heavily focused on. As a result, many
of us enter the legal profession –
sometimes the first real job we’ve
held – and aren’t familiar with basic

skills required for growing our
professional networks and business
relationships. This was the concept
behind my YLD Chair Project, Mind
Your Manners: How to Get (and keep)
Your Legal Career.
On Thursday, May 19, from 5 to 7

p.m. – with the help of the American
Bar Association’s YLD sub-grant
program – the Allegheny County Bar
Association YLD will host Mind Your
Manners at Speakeasy Bar inside the
Perle Champagne Lounge at 25
Market St. in Pittsburgh. Jacquelyn
Flesner, certified etiquette consultant

and founder of The Etiquette Network,
will speak on topics including
professional introductions, alcohol
etiquette, the financial aspects of
business dinners and much more.
She also will spend time circling
amongst groups at the event to
answer any individual questions
asked by participants.
Flesner has been helping business

professionals hone their professional
polish since 2002. She founded The
Etiquette Network with the belief
that businesses can benefit and grow
when employees and owners are
better communicators, more polished
and present themselves with proper
business behavior.
This closed event will be limited to

the first 50 registrants and consist of
two 30-minute group sessions with
individual Q&A sessions in between.
Information on how to register is
available at acba.org. There is a $5
assessment for YLD members and
$10 for non-YLD participants. If you
have any questions about the program
or wish to suggest a topic to be
discussed at the event, email me at
weimerme@westinghouse.com. n

Michaelene Weimer is Chair of the ACBA
Young Lawyers Division. She is counsel
in the legal risk and commercial affairs
department of Westinghouse Electric
Company LLC.

Michaelene Weimer
YLD Chair

case, once they seek judicial scrutiny
or confirmation in the public court-
house, they may lose secrecy.
“We favor alternative dispute

resolution especially between parties
of equal bargaining power motivated
to finally resolve their dispute in
private and with no appeal right.
Parties can always seek the aid of this
Court or, if necessary, an experienced
private mediator, including men and
women who formerly served this
Court with distinction, in reaching a
confidential settlement. While we
encourage private settlements, this
case, and many like it, should remind
parties and counsel of the risks in
cavalierly agreeing to mandatory
arbitration when they should
know, from experience, of a need to
often ask a judicial officer to
vacate findings from a private
forum and the judge’s deference to
the private forum.”
While the court raised valid and

arguable points in its analysis, those
comments stand alone in the opinion,
without an opposing voice. It will be
interesting to see whether the case is
appealed to the Third Circuit and, if
so, whether that court will take
the opportunity to either add to or
disagree with the comments and the
district court’s clear concern
regarding binding arbitration in the
employment arena. n

Maria Greco Danaher, a shareholder
with the Pittsburgh office of Ogletree
Deakins, practices labor and employment
law, representing management and
employers. She also regularly acts as a
mediator and third-party neutral for
cases in both federal and state courts.

Register online at acba.org.

BINDING ARBITRATION
continued from page 6
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Military and
Veterans Affairs

PHOTOS BY JOCELIN HERSTEK

Above, Dan Kunz, co-chair of
the ACBA Military and
Veterans Affairs Committee,
introduces guest speaker
Jason Manne (at right) during
an April lunch-and-learn
program at ACBA headquar-
ters. During the discussion,
Manne – who is an adjunct
Pitt Law professor –
addressed common issues
that occur when dealing with
veteran benefits, and he
discussed the proper paper-
work guidelines to go along
with individual cases.
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PHOTOS BY MARK HIGGS

The Divorce Masters, Practice and Procedure CLE featured a panel of
family court hearing masters on March 31. From left are Nicole Kairys,
Peggy Ferber, Chester Beattie and Tricia Sorg, each of whom discussed
topics such as pretrial statements, settlement conciliations, demeanor
in the hearing room and much more.

A packed audience of attorneys, whether new practitioners or seasoned
counsel, benefitted from the experiences of the speakers.

The Divorce Masters
Lunch with the Judges

PHOTO BY MARK HIGGS

Nicholas Bell introduces the panel of judges for the YLD’s Lunch with
the Judges event at the Joseph F. Weis Jr. U.S. Courthouse on April 14.
Federal judges Gregory Taddonio, Robert Mitchell, Mark Hornak and
Arthur Schwab discussed their experiences and offered advice for the
young attorneys in attendance.

Annual golf, bocce tournaments on tap

Whether you prefer the game with
the dimpled white ball or one that
involves colorful, two-pound balls and
a tiny pallino, you’ll want to mark July
25 on your calendars.
That’s the date that ACBA members

will head to Allegheny Country Club
in Sewickley for the 24th Annual
ACBA Golf Tournament and Fourth
Annual Bocce Tournament.
Here’s what’s in store for this

year’s tournament:
• 18 holes of golf on one of the

area’s most prestigious courses.

• Back by popular demand –
the USI Affinity-sponsored bocce
tournament.
• Lunch, dinner, refreshments 

and cocktails.
• Skill contests and prizes.
• Auctions.
• Raffle prizes.
Proceeds benefit Allegheny County

Bar Foundation and Neighborhood
Legal Services Association. For
details, see www.acbf.org or contact
Erin Rhodes at 412-402-6641 or
erhodes@acba.org. n
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When leaving a firm, what happens
to your individual LPL coverage?
By Michelle Logan

When lawyers leave a firm, they
have more to think about than how
long their new commute will be and
what their new office will be like.
More importantly, they will need to
think about their lawyers professional
liability coverage and whether or not
it will follow to their new place of
employment. If the law firm that a
lawyer leaves remains an ongoing
entity after, the lawyer usually is covered
as a former member or employee of
the firm for claims arising from services
rendered while with the firm, assuming
the firm retains its coverage. 
Extended reporting period coverage
However, if the firm divides or

dissolves at some point thereafter and
does not buy extended reporting period
coverage or “tail” coverage for the
term upon its termination, then there

may be no coverage for the lawyer for
any claim made after that. Extended
reporting period coverage typically is

Michelle Logan

The service is open to any legal
professional and any employer who
has an opening for a legal position.
The target positions are for lawyers,
paralegals, legal assistants, legal
secretaries and legal administrators.
The placement assistance is expected
to be especially helpful for recent
graduates and associates with one to
seven years of experience. 
“Our service is different from others

because these are permanent full or
part-time jobs, and I prescreen
candidates. Employers don’t pay a
fee for the services unless they hire
someone we provide,” Zagrocki said.
“If they hire someone through another
service, they don’t pay us anything so
there’s no risk involved but they get
all of the benefits. We also have a
guarantee that if the person doesn’t
work out during the first 60 days, we’ll
work to find another candidate at no
extra charge.”
Zagrocki said the ACBA’s fees are

very competitive and affordable,
especially when compared to what a
professional recruiter might charge.
The flat rate is based on the position,
rather than a percentage of the new
employee’s salary.
Both Blaner and Zagrocki stress

that the new service is in no way a
recruitment program. The ACBA will
not recruit legal professionals. Rather,

LEGAL EMPLOYMENT SERVICES
continued from front cover

individuals who are searching for a
job and employers who have an open
position must contact Zagrocki.
All available jobs will be listed on

PittsburghLegalJobs.com. However,
the name of the company will not be
listed, and individuals will not be able
to apply online. They must submit
their resume to Zagrocki.
When there is a job opening that

might be a good fit for an applicant,
Zagrocki will contact the person to ask
for a cover letter and possibly a writing
sample. She also will conduct an in-
person interview with the candidate
before submitting his or her resume to
the employer. She is willing to work
with candidates to find a suitable
time and location for the interviews,
understanding that some candidates
may currently be employed and need
to meet at a time that accommodates
their work schedule. n

Get started with your search
The Legal Employment
Services website is at

PittsburghLegalJobs.com.
Resumes should be sent to

Stephanie Zagrocki’s attention
at LESresumes@acba.org.
Employers should send

information about their job
openings to szagrocki@acba.org.

not made available to an attorney or
law firm as a standalone product; it is
only available in combination with a
previously issued claims-made policy.
In most instances, a new firm’s

insurance policy will cover only the
lawyer’s acts on behalf of the new
firm, leaving a potential gap. Most
carriers won’t provide coverage for
claims arising from the acts or
omissions of the lawyer prior to
joining their client’s firm, even if the
new firm wishes to do so. USI Affinity
can offer prior-acts coverage for
lawyers joining a firm during the
policy period (a new lawyer application
and underwriting approval are
required).  Additional premium may
be required to extend this coverage,
if approved by the company.
Going solo or starting your own firm?
Lawyers who leave a firm to go into

solo practice may be able to purchase

their own prior acts coverage in
connection with a policy issued to
cover their new firm. An application
will determine the rates and eligibility.
Contact your agent or broker to discuss
your options as policy wording varies
from carrier to carrier. n

Michelle Logan (michelle.logan@
usiaffinity.com) is an account executive
with USI Affinity’s Professional Insurance
Solutions. For details on the insurance
programs available through the Allegheny
County Bar Association, see
acba.org/USI-Affinity. As the endorsed
broker of the Allegheny County Bar
Association and more than 30 other state
and local bar associations, USI Affinity
has the experience and know-how to
navigate the marketplace and design
the most comprehensive and innovative
insurance and benefits packages to fit a
firm’s individual needs.

CONNECT  W I TH  US  SOC IALLY

@AlleghenyCoBar

facebook.com/alleghenycountybar
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The law firm of
Cafardi Ferguson
Wyrick Weis +
Stotler is pleased
to announce that
Nicholas P. Cafardi,
John H. Rushford
and Tara E.
Hansen have
joined the firm.
Cafardi concen-
trates his practice
in the areas of
nonprofit and tax-

exempt organizations and canon law.
Rushford counsels and represents
public and private entities in all areas
related to governmental affairs,
including contract negotiations,
grievance arbitrations, personnel
matters, construction issues, tax
assessment appeals and zoning
planning and development issues.
Hansen focuses her practice in the
areas of commercial litigation and
real estate law.

Change in Status
By order of the Supreme Court of

Pennsylvania, attorney Jo Recht is
hereby reinstated to active status as a
member of the Bar of this Common-
wealth. This reinstatement took effect
on March 28.

By order of the Supreme Court of
Pennsylvania, attorney Caroline A.
Mitchell is hereby reinstated to active
status as a member of the Bar of this
Commonwealth. This reinstatement
took effect on March 28.

News and Notes
The PNC Legal

Department and
General Counsel
Greg Jordan have
been honored by
the National LGBT
Bar Association
with its Out &
Proud Corporate
Counsel Award.
Jordan accepted
the award on
March 23 at a
reception at the

Union League in Philadelphia, with
more than 50 PNC Legal colleagues
and approximately 75 members of the
local legal community in attendance.
PNC Legal was recognized for its
demonstrated commitment to equality
and inclusion, and for its efforts with
the LGBT Bar and community. The
PNC Legal Diversity and Inclusion
Council has designed and implemented
LGBT-specific initiatives to support
its workforce, workplace and market-
place diversity and inclusion goals. In
addition to hiring summer interns
through the National LGBT Bar
Association, these efforts include
mentoring LGBT law students, providing
pro bono services to the transgender
community and reviewing the diversity
metrics – including LGBT representation
– of PNC Legal’s law firm service
providers. Jordan was recognized for
his longtime support of the LGBT Bar
and community, both in his previous
role as Global Managing Partner at
Reed Smith LLP and his current role
at PNC. PNC joins past winners from
organizations including Google, PECO
Energy and Target. 

People on the Move
The law firm of

Tucker Arensberg,
P.C., is pleased to
announce Juliann
Haynes-Held has
joined the firm.
She concentrates
her practice on
bankruptcy, insol-
vency and creditors’
rights law, repre-
senting clients in
commercial trans-
actions, restruc-

turing and bankruptcy matters.

Bar Briefs

Lawyers’ Mart
APPRAISALS

ANTIQUE AUTO APPRAISALS for all vehicles 1900 to
1990. Expert Witness. Diminished Value. Certified
Appraiser - K. Merusi. 412-731-2878.

CAREER CONSULTING
CHRIS MILLER, J.D. – 20+ years providing confidential
career consulting services for lawyers in transition.
412-926-5207. www.millercareerconsulting.com.

DOCUMENT EXAMINER/
HANDWRITING

J. WRIGHT LEONARD, BCFE, CDE. Certified. Experienced
in Federal, State & Local Courts. Testimony in Civil &
Criminal Matters. 215-735-4000.

ECONOMIST/VOC. EXPERT
WM. HOUSTON REED, Ph.D. – 25+yrs. of forensic
economics & vocational eval. expertise in one report.
1-888-620-8933.

ESTATE PLANNING
IF YOUR CLIENTS ARE CONSIDERING CHARITABLE
GIVING as part of their estate planning The Pittsburgh

Presbytery Foundation can provide a means to support
charitable work helping those in need throughout SW
Pennsylvania. For more information contact the Foundation
at www.pghpresbytery.org/pghpresbyterianfdn.htm or
Rev. Dr. Douglas Portz at 412-323-1400 Ext 318.

OFFICE
SPACE

GREAT SUBLET OPPORTUNITY WITH LAW FIRM IN THE
WEXFORD/CRANBERRY AREA. Convenient location.
Furnished offices. On-site parking. Short term leases
available. Rates/amenities negotiable. 724-799-8404.

PROFESSIONAL OFFICE SPACE AVAILABLE (SHARED) –
Contemporary office space on the Southside, free parking,
use of copier, wi-fi, conference rooms and more.
$750.00/mo. Contact Keri 412-418-3605.

PROCESS SERVICE
INVESTIGATING

THE IMPOSSIBLE WE DO RIGHT AWAY! MIRACLES
TAKE A LITTLE TIME. EMPIRE INVESTIGATION 
(412) 921-4046. Visit us on our website,
www.empireinv.com.

METRO PROCESS SERVICE – 412-944-8601.

Registration information for all programs unless otherwise noted:
Mail in registration form with payment to the ACBA CLE Department at

400 Koppers Building, 436 Seventh Avenue, Pittsburgh, PA 15219.
Credit card registration is also available online at
www.acba.org/CLE-Events/Events-and-Programs.

FAMILY LAW SECTION
Real Estate Issues in Family Law & Beyond

Family law and real estate law often intertwine. This CLE will discuss matters that
may arise or be of importance when litigating or resolving a family law matter
that includes real estate. Specific topics include foreclosures and alternatives to
foreclosures, real estate taxes, sheriff’s sales, refinancing issues and options,

marketability issues and title concerns. The panel includes attorneys experienced
in both real estate and family law matters, as well as mortgage and financial

lending professionals.

Credits: 3 hours of Substantive CLE credit •When: Tuesday, Aug. 30 • Registration:
12:30 p.m. • Time: 1 - 4 p.m. • Where: Koppers Building Conference Center,
Grant Room, 9th floor, 436 Seventh Ave. • Cost: $105 for Family Law Section
members, $125 for ACBA members, $150 for non-ACBA members • Last date to
pre-register: Sunday, Aug. 28, 11:59 p.m.

FAMILY LAW SECTION
Social Security Essentials for Family Lawyers:

What You Don’t Know CAN Hurt You
Social Security impacts everyone, and divorce impacts Social Security. This CLE
will explore the specific ways divorce affects Social Security benefits and the
importance of timing in the process. Additionally, the ethical obligations of
family law attorneys in advising clients on these matters will be discussed.
Additional topics include the effect of re-marriage on benefits, the effect of
spousal death on benefits, maximizing the benefits of divorcing couples and
the interplay between various types of Social Security benefits (SS, SSI, and
SSP) and alimony, equitable distribution, etc. *Reception to immediately
follow. Program sponsored by Raphael Ramsden & Behers, PC; Janney

Montgomery Scott, LLC; and Brabender Mascetta Clark, LLC.

Credits: 2 hours of Substantive CLE credit •When: Thursday, June 2 • Registration:
2:30 p.m. • Time: 3 - 5 p.m. • Where: Koppers Building Conference Center,
Grant Room, 9th floor, 436 Seventh Ave. • Cost: $70 for Family Law Section
members, $80 for ACBA members, $100 for non-ACBA members • Last date to
pre-register: Tuesday, May 31, 11:59 p.m.

PROBATE AND TRUST LAW SECTION
Obtain Compensation for

Legal Services in Orphans’ Court
Clients are often interested in obtaining compensation for their legal services.
This one-hour CLE will examine how to obtain compensation for legal services
in Orphans’ Court in Western Pennsylvania. Panelists will discuss methods for
obtaining payment for services involving guardianships, estates, trusts, minors
estates and adoptions. Practical tips for streamlining requests for fees and local

cases will also be covered.

Credits: 1 hour of Substantive CLE credit •When: Tuesday, June 7 • Registration:
3:30 p.m. • Time: 4 - 5 p.m. • Where: Koppers Building Conference Center,
Grant Room, 9th floor, 436 Seventh Ave. • Cost: $35 for Probate & Trust Law
Section members, $45 for ACBA members, $70 for non-ACBA members • Last
date to pre-register: Tuesday, May 31, 11:59 p.m.
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