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ACBA turns its nationally acclaimed
children’s program into a book
By Tracy Carbasho

The Allegheny County Bar Associ-
ation has turned its nationally
acclaimed children’s program,

“This is a Joke–Making Fun of Others
is Not,’’ into a book.

Entitled “That is No Joke!,’’ the book
was written by Tom Loftus, Director of
ACBA Marketing and Media Relations,
and edited by Jennifer Pulice, Director
of ACBA Communications/Publications.

“We are pleased to make this chil-
dren’s book available to our area stu-
dents,’’ said ACBA President Ken
Gormley. “The book reinforces impor-
tant messages presented in our schools
and teaches children the difference
between a good joke and a bad one, why
making fun of others is wrong, and why
our differences make us special. We
encourage parents to read this book
with their children so they can contin-
ue to reinforce the key messages.’’

The ACBA was recognized in 2005
by the National Association of Bar
Executives for its efforts to communi-
cate this important message to students
in local elementary schools. The NABE
presented one of its Community & Edu-
cational Outreach Awards, sponsored
by LexisNexis, to ACBA Executive
Director David A. Blaner during its
convention in Chicago two years ago.

NABE officials stated the subject of
the ACBA program is important, espe-
cially since more people have realized
in recent years that bullying can turn
into violence.

“Our initiative is intended to teach
students that making fun of others is not
proper,’’ said Blaner. “This message is
communicated by telling children it’s
OK to tell a good joke, but it’s not OK to

tell jokes that hurt people’s feelings.’’
The ACBA started the children’s

program in February 2004 and has pre-
sented it to thousands of students
throughout Pittsburgh in kindergarten
through fifth grade. ACBA members
who volunteer to give the presentations
may give examples from their own
lives and share jokes that have
been submit-
ted by famous
c e l e b r i t i e s
and athletes.

“We wanted
to have a leave-
behind gift that
children could
take home with
them or teachers
could have to
reinforce the
messages of our
program,’’ said
Loftus. “The
book, like the pro-
gram, centers
around the belief
that kids like to tell
jokes but at an
early age those
jokes tend to start
leaning toward
being mean-spirited,
discriminatory and
making fun of others,
and the children
aren’t aware of why
they may be bad.’’

Loftus said the 38-
page book, which
includes examples of
good jokes provided
by local students, will
be given away free to
schools and families in
Allegheny County.
Copies will also be
made available to
schools and organiza-
tions outside the county,
if such requests are
made. Each student
who attends the program
at his/her participating
school will receive a copy.

“During our school pro-
gram, attorneys share sto-
ries of when they either
made fun of someone or
someone made fun of oth-
ers. I remember when kids made fun of
my brother Bob, who is deaf, but I also
remember times when I made fun of
other kids,’’ said Loftus. “I share those
stories when I present our program.
Those memories, as well as the lessons

I have shared with my kids, have
inspired the messages if not the char-
acters in this book.’’

The book tells the story of Brittany, a
third-grade student, who comes home
from school three days in a row excited
about telling her mother a joke she
heard that

day. Her mother
responds by scolding her because the
jokes either make fun of the way some-
one looks, the country he/she is from,
or because he/she has a disability.

Brittany always laments that she
“hasn’t even told the joke part yet,’’ but
her mother reinforces the lesson. The

ACBA program teaches children how
to tell if a joke is going to be bad by the
way it starts.

As the story evolves, Mr. Taylor, the
crossing guard, tells Brittany how he
was made fun of as a child more than

50 years ago because of the
old clothes he wore. He
explains that he had to wear
the clothes because his
father had lost his job. Mr.
Taylor then tells Brittany a
good joke and she runs
home to tell her mom.
There the lessons she has
learned are discussed.

The book was illustrat-
ed by Christopher Miko-
lajczyk, who works for
Pentagon Printing Corp.

Complimentary copies
of the book, published by
the ACBA, are available
by calling (412) 261-6161
or by sending an email
to tloftus@acba.org.

Loftus said the
ACBA’s Board of Gov-
ernors should be given
credit for the book.

“They always give
us room to be creative
and then OK the funds
needed to see a proj-
ect through to its com-
pletion,’’ he said.
“They are really
committed to our
lawyers offering pro-
grams to the public.’’

Loftus said his
three children serv-
ed as an inspiration
for the book and the
program because
he noticed how
much they loved
jokes when they
were growing up.
He also saw first-
hand when he was
coaching sports
that children can
start making fun
of others at an
early age. His

daughter and his
oldest son now attend the University of
Pittsburgh at Johnstown and his youngest
son is a sophomore at Bethel.

As for future projects, Loftus said he
has more ideas that would make good
children’s books. As for his favorite
joke listed in the book, here it is: “Why
did the baby star wake up in the middle
of the night? It had to go twinkle.’’ ■
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Employee complaint mechanism
must be reasonable
By Maria Greco Danaher

An employer can affirmatively
defend against claims of sexual
harassment, in part, if it has cre-

ated a reasonable mechanism by which
the victim of the harassment can com-
plain to the company, but which the vic-
tim has failed to activate. The Seventh
U.S. Circuit Court of Appeals has fur-
ther defined the reasonableness ele-
ment of such a mechanism, and has
held that a fast-food company with
many teenage employees was obligated
to formulate employee complaint pro-
cedures that could be understood by
the average teenager. EEOC v. V&J
Foods, Inc., No. 07-1009, Seventh Circ.,
Nov. 7, 2007.

V&J Foods owned a Burger King in
Milwaukee, Wis., and regularly hired
high school students to work in its fast-
food restaurant. One of those
teenagers, a 16-year-old female, was
hired to work during after-school hours
and on weekends. The 35-year-old gen-
eral manager of the restaurant, Tony
Wilkins, began making suggestive com-
ments to the girl, rubbing up against
her and trying to kiss her. The employ-
ee rebuffed Wilkins’ comments, telling
him that she was not interested in him
and had a boyfriend. At that point,

Wilkins became hostile and at one
point, fired her. He later rehired her,
but the harassment continued.

Although the girl then complained to
her shift supervisors and to an assis-
tant manager, no action was taken on
her behalf. When she asked for a phone
number to contact the company direct-
ly, the assistant manager initially told
her that he wasn’t sure there was such
a number. He eventually provided a
number, but it was wrong. Finally, the
girl’s mother came to the restaurant
and complained to a shift supervisor
about Wilkins’ sexual harassment of
her daughter. When that complaint was
relayed to Wilkins, Wilkins promptly
fired the daughter, this time for good.

When the EEOC filed a lawsuit on
the girl’s behalf, the lower court dis-
missed the harassment claim, saying
that the girl had failed to invoke the
company’s complaint procedure. It also
dismissed a retaliation claim, finding
that firing the girl because of her moth-
er’s intervention was not actionable
retaliation, since the mother’s com-
plaint was not a protected activity
under Title VII.

The Seventh Circuit reversed the
lower court’s decision on both counts.
It then went on to discuss the issue of a
reasonable mechanism for employee

complaints, pointing out that such rea-
sonableness depends upon, among
other things, the capabilities of the
class of employees in question. If, for
example, the employees cannot speak
English, a complaint procedure provid-
ed only in English is not reasonable. In
this instance, V&J Foods adopted com-
plaint procedures that, according to the
court, were likely to confuse even adult
employees, including unclear designa-
tions of those to whom complaints
should be made. For example, all com-
plaints were to be forwarded to the
general manager. If, as in this instance,
the complaint was about the general
manager himself, he was obligated to
turn himself in to the company, which
Wilkins did not do. Further, the hotline
number included with employees’ pay-
checks was designated to be used if an
employee wanted to comment about
the company, and did not provide spe-
cific information on how employees
should report complaints.

The court found that while an unrea-
sonably costly complaint mechanism
might not be reasonable, a company of
V&J’s size could have done more to
create a clear path for employee com-
plaints of discrimination. Therefore,
while an employer is not required to
tailor a complaint procedure to the lim-
itations of each and every employee,
such a procedure must be reasonably
accessible to the average employee of
that particular employer in order for
the company to prove that it has estab-
lished and implemented an effective
complaint procedure. ■

Having the right team 
makes all the difference

Labor & Employment Attorneys
Pittsburgh, Pennsylvania
(412) 338-1100
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Louis B. Kushner, Esq. Stephen H. Jordan, Esq. Alan C. Blanco, Esq.

Publicize Your
Section and
Committee News!
The ACBA Communications Department is eager
to promote any special activity or newsworthy
event emanating from your Committee or
Section of interest to ACBA members,
the media, or the general public.

E-mail us at news@acba.org with the
following information:

◆ Name and description of the event

◆ Date, time, and place of the event

◆ Name(s) of the sponsoring
section/committee(s)

◆ Name(s) of speakers and titles
of presentations

◆ How many people do you expect to attend? 

◆ Name and phone number of a
contact person

◆ Will there be an admission fee or
ticket sales? If so, how much?

◆ Are reservations needed to attend
the event? 

◆ Is there any other information you would
like to share with us?

Thank you for your cooperation! ■
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The professional’s holiday
By Ken Gormley

One of my most pleasing memo-
ries from law school days was
the wonderful break between the

end of December exams and the start
of a fresh semester in January. The
Christmas-New Year break, because it
marked the beginning of a wholly new
line-up of classes, was a lost time that
could be savored like a mid-afternoon
nap. One could return home to a famil-
iar room, spend time with parents,
brothers and sisters—debating irrele-
vant world-issues to test out new skills
in argumentation, visit with friends
who were now making their marks in
grad school, b-school, or the working
world, and sleep till noon just to do it.

In my early years of law practice,
the glitter of the holidays inexplicably
faded. The end of the calendar year
became a time to close out files so that
insurance companies could get matters
off their books. It became a time to
pump out dictation and briefs before
secretaries took off for vacation, and to
frantically catch up after the break
once secretaries and court personnel
returned to their battle stations.

My wife, Laura, who has always been
the voice of sanity and temperance in

my life, asked me after
five years of legal prac-
tice: “Aren’t you going
to get a real holiday
sometime?” Christmas,
Easter, and an assort-
ment of legal holidays
kept flipping by, and
there was little pay-off.
I usually sneaked in
time at the office, or
worked at home in
between family gather-
ings, or lugged my
briefcase to New Jer-
sey so that I could bill a
few hours while visit-
ing grandparents.

My standard response to Laura was:
“I don’t really have time off. When
you’re a professional, you can take off
all of the days you want for these
alleged ‘holidays.’ But you just have to
make them up as soon as you get back,
which is even more brutal.”

Twenty-some years later, I still trot
out that excuse. But thankfully, Laura
doesn’t buy it anymore. And increas-
ingly, I have realized that actually tak-
ing holidays has a benefit that can’t be
rationalized away. It allows time to
regroup physically, mentally, and emo-

tionally. It allows the
sort of spontaneous re-
attachment with family
that requires lying on
the couch for hours on
end, watching pointless
movies till midnight,
taking trips to the Strip
District for coffee,
driving 350 miles in the
family van while kids
fight over earphones
and iPods, playing
board games that have
accumulated on the
shelves for years, and
otherwise engaging in
enterprises that have

no connection to economic or work-
related activity.

That’s why they call it vacation, I guess.
What has become clearer with age,

although no less difficult to find the
discipline to act upon, is the fact that
holidays are actually an integral part of
the cycles of our professional lives. We
do all of this work, presumably,
because we hope to reap the benefits of
it. We want to enjoy the comforts of our
homes that we built through sweat and
determination so that we can spend
more, rather than less time pursuing
our interests within those four walls.
We want to spend more, rather than

less time with friends, family, children
and spouses because we have learned
through life’s sobering experiences
that this, too, will pass in a blink. We
hope to maintain good health and drink
up relaxation as a means of rejuvenat-
ing our bodies and spirits, because
we’ve figured out this much: Unstruc-
tured, “frivolous” time off is just as
important to our long-term profession-
al well-being as the next 50 e-mails we
will send out.

Our hobbies and avocations, too,
require an allocation of time if they are
to remain vital pieces of our identities.
Lawyers deal with real problems
involving real people. Keeping our non-
law related interests alive helps keep
us 3-dimensional human beings, an
essential quality for people (including
lawyers) whose job descriptions
require them to help others.

Fortunately, my wife Laura and our
four kids have now learned to smack
me over the head, figuratively (and at
times literally) when I try to work
through holidays as if they have been
cancelled by the Grinch. They no
longer accept the defense that profes-
sionalism requires ignoring one’s own
life and family.

Last month, as I undertook the
happy duty of participating in the

From the ACBA

Ken Gormley

Continued on page 10

The Allegheny County Bar Association is pleased to announce to all
members a new and exciting endorsement program with the Business
Solutions Division of Office Depot. This new partnership will provide
members substantial savings on their office supply needs. A few of the
benefits available include:

� ACBA core list of 150 specially priced items with an additional 50 wildcard items to be chosen
specific for each member. Discounts applied up to 88% off manufacturer list price. Items can
be reviewed quarterly to ensure they mirror buying patterns and reflect best value items.

� Up to 7% discount off of the listed price shown on www.officedepot.com for non-core items
(excludes technology items)

� Discount pricing available at Office Depot store locations through either an Office Depot Store
Purchasing Card or a company credit card attached to the ACBA account

� ACBA discounts applied to Design, Print & Ship Depot services at store locations
� Access to more than 15,000 items in the full-line catalog
� Discounts for ACBA members on 1,200 high-end items of Ad Specialty products
� High-end and hard-to-find Technology Solutions from Tech Depot™
� Customizable N-30 billing
� and much more!

Registration and setup are required to take advantage of these benefits. To get started
or learn more about the program, please contact your personal representative 
Bill Gallagher at 877.353.9100 ext. 4114 or william.gallagher@officedepot.com. 

R
E

Q
.A

D
V.

0
9

.0
3

0
7



PAGE 4 J A N U A R Y  4 ,  2 0 0 8L A W Y E R S J O U R N A L

Board of Governors approves request for
the formation of Asian Attorney Committee
By Tracy Carbasho

Anew committee has been formed
to promote the recruitment,
retention, and professional devel-

opment of Asians working in the legal
profession.

The ACBA’s Board of Governors
approved a request for the formation of
the Asian Attorney Committee on Sept.
4, 2007. The notion of forming such a
committee has been kicked around the
county for a few years, but the effort
has finally reached fruition with Alka
Patel as the chair.

“We were successful this time
because we as Asian attorneys have
achieved a critical mass locally and
because we want to help each other
succeed,’’ said Patel, who serves as
intellectual property counsel for
Allegheny Technologies. “We also rec-
ognized that we needed a seat at the
table when it comes to diversity initia-
tives in the area.’’

Patel had been working as an attor-
ney at Pepper Hamilton while most of
the work to form the committee was
done. She began working at Allegheny
Technologies after the formation was
approved by the Board of Governors.

A renewed interest in forming the
committee began to take flight in May
when Patel was contacted by a fellow
Asian attorney in the Philadelphia office
of Pepper Hamilton. Her colleague
wanted to see if there was interest
among the Asian attorneys in Pittsburgh
in joining the Asian American Bar Asso-
ciation of Delaware Valley, which is an
affiliate of the National Asian Pacific
American Bar Association.

“About 10 individuals showed up at
that meeting and that was enough to get
the momentum started. At that meet-
ing, we decided it was more important
to have a collective local presence ini-
tially,’’ she recalled. “We had three or
four meetings over the summer with
our core group, while still having new
faces at each meeting.’’

The meetings were also attended by
several law students who were anxious
to participate in the committee.

Patel said Marilin Martinez-Walker
and other members of the Hispanic
Attorney Committee served as a
tremendous resource. ACBA Executive
Director David A. Blaner also provided
guidance and valuable input.

Individuals who made a commit-
ment and who served as the commit-
tee’s founders, according to Patel,
include Arun Thomas, Cindy Hinkle,
Vinita Sinha, Jeanette Ho, Audrey
Kwak, Shweta Gupta, Wesley Yang,

Richard Ting and Amanda Braunecker.
Hinkle is the committee vice-chair

and programming co-chair with Gupta,
while Thomas and Ting are the law stu-
dent liaisons.

Ho spearheaded earlier efforts to
form a committee, but the initiatives
stalled for lack of participation. She
said other individuals who expressed
an interest in starting the group years
ago were Bruce Chui, Cheryl O’Malley,
Roselle Trello, Albert Lee, Jun Yu and
Jackie Xu.

“This committee is a way for
Asian attorneys to realize they are
not alone in the legal community,’’
said Ho. “I think it can also provide
encouragement to Asian law students
to stay in the Pittsburgh area after
they graduate.’’

As of mid-December, there were
nearly 30 members serving on the com-
mittee. Additional members are cur-
rently being sought.

“Since there is no database that can
identify Asian attorneys in the area, we
are trying to identify them through word
of mouth,’’ said Patel. “One of our goals
is to have a directory of Asian attorneys

in the community as a resource for our
committee members, as well as the
community. We hope that through this
committee we will be able to garner
statistics relating to the state of Asian
attorneys in Allegheny County.’’

Individuals seeking information
about the committee should contact
Patel at (412) 606-3007 or by email at
pgh.aac@gmail.com. Dorie Schnippert,
Director of Membership Services and
the CLE Department for the ACBA, is
the liaison for the committee.

In order to participate on the com-
mittee, individuals must be a member
of the ACBA. Patel said law students
can join the ACBA for a small fee and
become a member of the committee in
addition to receiving other member-
ship benefits from the bar association.

The committee meets on the third
Wednesday of every month from noon
to 1 p.m. at the ACBA offices in the
Koppers Building.

Patel said the committee’s mission
statement calls for it to represent the
interests of Asian attorneys, judges, law
professors, law students, and other legal
professionals in western Pennsylvania.

“Our first goal is to get our name out
in the community. We want the legal
community to know that we have final-
ly formed an organized group,’’ she
said. “As of now, we are focusing on our
mission statement through two sub-
committees—the Programming Sub-
committee and the Law Student Liaison
Subcommittee.

“We want to provide meaningful
programming events to our members
and the legal profession in the area.
We hope to collaborate with other
Asian organizations in the profession-
al community, as well as host events
where we can give back to our com-
munity. We are a larger, more influen-
tial group than most people realize.
We hope that by pooling our resources
we can enrich the careers of our mem-
bers by providing opportunities and
services in addition to those already
provided by the ACBA.’’

In regards to law students, the
committee will assist the University
of Pittsburgh law students in the
spring with their mentoring program.
Committee members are also serving
as a resource for law students at
Duquesne University who are reviv-
ing the Asian Pacific American Law
Student Association. Wendy Yu is tak-
ing the lead in reorganizing the group
at Duquesne.

“As for long-term goals, I hope to see
our committee leverage our members
into leadership roles within their
organization, in the ACBA, and in elect-
ed and appointed positions,’’ said Patel.
“Currently, there is only one female
Asian judge in Pennsylvania, Judge Ida
Chen (Court of Common Pleas,
Philadelphia). Our committee wants to
educate our members on how to get
involved in different sectors of the
legal profession, such as becoming a
judge or running for office.’’

Judge Chen attended one of the
committee’s initial events in Decem-
ber. The event was entitled “Rising to
Judge, a Minority Perspective.’’ Other
panelists included Hinkle and Carlota
Bohm, who chairs the ACBA Judici-
ary Committee.

Most of the committee’s events will
be held this spring. For example, plan-
ning is currently under way to host a
panel discussion with law students at
Duquesne and the University of Pitts-
burgh, a community service/pro bono
activity, and a networking reception to
kick off the mentoring program with
the University of Pittsburgh students.

Patel said formation of the commit-
tee was long overdue.

PHOTO BY MARTY BARRON

Alka Patel, Chair of the Asian Attorney Committee, speaks during a recep-
tion that was held for the committee on Nov. 7 at the Rivers Club.

Continued on page 10
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Court of Common Pleas Criminal Division
adopts restrictions on use of electronic devices
By Jennifer Pulice

The Allegheny County Court of
Common Pleas Criminal Divi-
sion has approved a court order

governing the use of electronic
devices on the third and fifth floors of
the Allegheny County Courthouse.
This policy, which became effective on
Dec. 3, applies to all persons and is to
be enforced by the Sheriff of Alleghe-
ny County.

In accord with Rule 112 of the Penn-
sylvania Rules of Criminal Procedure,
this court order establishes a uniform
policy pertaining to the possession of
electronic devices in the court and its
environs. The application and enforce-
ment of the court order extends to all
occupants of the courthouse. The
Judges of the Criminal Division of the
Court of Common Pleas regard this pol-
icy as striking an appropriate balance
between furthering the safety of all

persons involved in criminal court
activity and maintaining convenient
public access to the court by the least
restrictive means.

The court order has been adopted to
protect the integrity of judicial pro-
ceedings while facilitating the legiti-
mate use of electronic devices. As a
convenience to persons possessing
such devices, electronic devices may
be brought into the Allegheny County
Courthouse subject to routine security
screening. However, the use of elec-
tronic devices is limited by the terms of
the order.

The court’s order, which became
effective Dec. 3, states that:

• The use of electronic devices,
including, but not limited to, video
cameras, cell phones, camera phones,
personal data assistants (PDA’s) or any
device that may allow for the taking of
photographs, the transmission of com-
munications and/or the recording of

sound, is strictly prohibited within the
designated areas of the Allegheny
County Courthouse.

• The court and its environs shall be
defined to include courtrooms, hall-
ways adjacent to courtrooms, jury
deliberation rooms, and the jury
assignment room located on both the
third and fifth floors of the Allegheny
County Courthouse.

• The District Court Administrator
is directed to provide appropriate and
formal signage notifying all individu-
als entering the Allegheny County
Courthouse of this policy. Further, the
designated areas where the use of elec-
tronic devices is prohibited shall be
clearly marked.

• The Sheriff of Allegheny County
and duly authorized deputies shall be
responsible for enforcement of this pol-
icy and shall have the authority to con-
fiscate any prohibited device used
within prohibited areas. Further, the

sheriff is directed to promulgate poli-
cies and procedures to provide for the
storage, retention, and disposition of
confiscated devices.

• Violations of this policy may result
in criminal contempt proceedings.

• Confiscated devices may be returned
upon petition and leave of court.

The sheriff ’s confiscation policy
adds that offenders of the policy may
petition the court to retrieve any confis-
cated items within 30 days of the date of
confiscation. In the event a petition to
retrieve a confiscated item is not filed
within 30 days, the Sheriff of Allegheny
County is authorized to donate any con-
fiscated items to the Women’s Center &
Shelter of Greater Pittsburgh.

It also states that the administrative
judge or her designee may permit the
media to set up electronic devices out-
side the designated areas. The court
will notify the sheriff ’s office by court
order of those exceptions. ■

R. Damien Schorr
A T T O R N E Y A T L A W

Federal Appeals - Civil, Criminal
and Habeas |  IRS Matters

Referrals Welcome

1015 Irwin Drive, Pittsburgh, PA 15236

412-884-1597       412-884-5847  (Fax)

damienschorr@comcast.net

Countrywide and Wells Fargo accused
of wage and hour violations
By Steven D. Irwin and

Steven A. Walton

Two of the country’s largest mort-
gage lenders, Countrywide Home
Loans, Inc. and Wells Fargo Home

Mortgage, a division of Wells Fargo
Bank, National Association, may soon
experience the high cost of non-compli-
ance with the Fair Labor Standards Act
(FLSA). Both mortgage companies have
been sued in federal court by current or
former home mortgage consultants for
allegedly willfully violating the FLSA’s
rules governing overtime pay.

The mortgage consultants seek to
recover unpaid overtime compensa-
tion, liquidated damages, interest, and
attorneys’ fees. This marks the second
FLSA action brought against Country-
wide. In the case of Wells Fargo, the
suit has been certified as a class action
and may involve as many as 25,000
home mortgage consultants.

The FLSA requires that all workers
who are engaged in producing goods
for interstate commerce or employed
in certain enterprises in the United

States be paid at least the current min-
imum wage of $5.85 per hour; $6.55 per
hour effective July 24, 2008; and $7.25
per hour effective July 24, 2009. The
FLSA also requires that all covered,
non-exempt employees be paid at least
one and one-half times their regular
rate of pay for overtime hours.

An employee must be paid for all of
the time considered to be hours worked,
and all hours worked must be counted
when determining overtime. The FLSA
provides an exemption from overtime
pay for valid executive, administrative,
professional, and outside sales employ-
ees, and certain computer employees.
To qualify for the exemption, employ-
ees must meet certain job duty and
salary tests—the job title assigned to
employees is irrelevant in determining
whether an employee is exempt.

The plaintiffs in both the Country-
wide and the Wells Fargo cases allege
that they were required to work more
than 40 hours per week but were not
paid the overtime premium rate. Wells
Fargo asserts the duties performed by
the home mortgage consultants render

them exempt from the FLSA’s overtime
requirements, an argument that will
likely be echoed by Countrywide. The
plaintiffs assert that their duties do not
fit within any of the overtime exemp-
tions embodied in the FLSA. If the cases
progress to verdict, the courts will
decide which classification is correct.

Any employer who violates the mini-
mum wage or overtime requirements of
the FLSA is liable to any employees
affected in the amount of (1) either the
amount of their unpaid minimum wages
or their unpaid overtime compensation,
and (2) an additional equal amount as liq-
uidated damages plus reasonable attor-
neys’ fees and costs of the action. Expo-
sure is limited to wages miscalculated
over a two-year period, unless the short-
ing was willful, in which case a three-year
limitation period applies.

Employers who willfully or repeat-
edly violate the minimum wage or
overtime pay requirements are subject
to a civil money penalty of up to $1,100
for each employee for each pay period
in which a violation occurred.

Wells Fargo is no stranger to claims

of wage and hour non-compliance. In
2006, Wells Fargo agreed to pay $12.8
million to settle a lawsuit brought by its
business systems consultants who
alleged violations of the FLSA’s over-
time rules. This kind of claims experi-
ence makes a respondent more vulner-
able to an award of liquidated damages.

An action to recover a wage pay-
ment insufficiency may be initiated
against any employer (including a pub-
lic agency) in federal or state court
either (i) by any one or more employ-
ees on their own behalf and on behalf of
other employees, or (ii) by the Wage
and Hour Division of the U.S. Depart-
ment of Labor. In Countrywide and
Wells Fargo, the claimants enlisted pri-
vate counsel to litigate on their behalf.
Private enforcement raises the specter
of a sizeable attorney’s fee award, per-
mitted under the statute, should the
employees prevail.

The Wage and Hour Division itself
concluded 31,987 compliance actions in
fiscal year 2006 and recovered more
than $171 million in back wages for

Continued on page 10
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Fulbright & Jaworski litigation survey
reports drop in number of new lawsuits
filed against U.S. companies
By Tania Zamorsky

It may be too early to say that con-
flict has become passé, but U.S.
businesses report a distinct drop in

the number of lawsuits filed against
them in the past year, according to the
latest Litigation Trends Survey con-
ducted by international law firm Ful-
bright & Jaworski LLP.

Based on interviews with in-house
counsel at 250 major U.S. corporations,
17 percent of respondents said their
companies had escaped the past year
without having to defend a single new
lawsuit, up sharply from only 11 per-
cent in 2005-06.

American corporations also appear
to have backed off as plaintiffs: 65
percent of respondents, said their
company had initiated at least one
lawsuit in the past year, down from
more than 70 percent a year ago and
an even steeper drop from 2004, when
88 percent of U.S. companies said
they had initiated litigation.

That litigation may have softened in
recent months is evident on another
front in the Fulbright survey. Only 22
percent of in-house counsel said they
expect to see the number of legal dis-
putes their companies face increase
over the next 12 months; a year ago, 33
percent said they were anticipating a

rise in lawsuits involving their company.
Even the government seems to

have lightened up a bit: 48 percent of
companies reported some regulatory
proceedings brought against them in
the past 12 months, down more than 4
percent from a year ago. Internal
investigations fell even more sharply.
By contrast, U.K. companies have
experienced significant increases in
both categories.

This is the fourth year that Fulbright
& Jaworski has undertaken a broad
overview of the litigation climate in the
U.S. and the U.K., and the first time the
firm has detected a decline in overall
case filings. Yet even as some types of
actions appear to have dipped in the
past year, notably securities and bank-
ruptcy disputes, other kinds of litiga-
tion are on the rise, particularly patent
cases and lawsuits stemming from
product liability.

And despite the slowdown in new fil-
ings this past year, U.S. companies con-
tinue to face large numbers of pending
cases in multiple areas and jurisdic-
tions, enough that a third of corporate
law departments surveyed count more
than 25 lawsuits at any one time,
including 18 percent juggling at least
100 actions in U.S. courts.

The sheer economic stakes of litiga-
tion remain daunting. Forty percent of

study of its kind, takes a macro look at
U.S. and U.K. litigation and arbitration
issues, covering such topics as internal
investigations, electronic discovery
and records retention, average settle-
ments, use of outside counsel and attor-
ney billing (including alternative fee
structures), alternative dispute resolu-
tion, compliance and regulatory mat-
ters, class actions, stock options back-
dating, and company attitudes toward
their outside lawyers.

“In looking at trends in government
enforcement, the survey addressed the
issue of attorney-client privilege and
found that a growing number of busi-
nesses, including one-third of the bil-
lion-dollar firms responding to the sur-
vey, reported waiving privilege as a
show of cooperation with regulators.
Companies facing government investi-
gations have increasingly found them-
selves in a tough place. They don’t want
to expose an employee, but they’re
acutely aware of the penalties and fines
that can accrue if they hold onto privi-
lege at all costs,” said Robert Owen,
head of Fulbright’s New York litigation
group and one of the architects of the
annual litigation survey.

Fulbright took a close look at intel-
lectual property disputes this year,
with particular emphasis on patent
litigation.

There is a clear sense that patent
cases are trending upward, and not just
among technology companies, Mr. Dil-
lard said. He observed that corporate
counsel ranked their methods for
defending against IP claims, every-
thing from negotiating licenses to going
all out to trial for final judgment.

The survey also addresses company
policies on retention of employee voice
messages and instant messages, which
are playing an ever-growing role in dis-
covery and disclosure during so-called
litigation hold periods.

“Our goal for the survey is to pro-
vide in-house law departments as well
as management, boards, and other
stakeholders a detailed situation map
of the U.S. and international litigation
scene,” Dillard said. “We hope the find-
ings can help them make informed
decisions and be prepared to act should
they find themselves facing a similar
set of circumstances.”

For a direct link to the full survey
findings, go to: www.fulbright.com/

Adding
to the

Pot

Adding
to the

Pot

We’re mixing it up to better serve the legal community.

The ACBA Legal Placement Service is now placing attorneys as well as support staff.

Endorsed and sponsored by the ACBA.

ACBA Legal Placement Service
A Division of Work Time Options, Inc.

412-261-0744              acbalps@telerama.com
EOE

Order your 2007
Allegheny County Bar Association

Legal Directory
today!

Call 412-402-6614 for details.

Continued on page 10

U.S. companies say they were hit with
at least one suit in the past year with
more than $20 million at issue. Among
billion-dollar businesses, 62 percent
were served with at least one $20 mil-
lion lawsuit.

Is there a contradiction here? Could
U.S. business litigation really be
shrinking, even as companies face
greater magnitude verdicts and settle-
ments, and increase their budgets for
disputes? Indeed, nearly 20 percent
report that their annual litigation
spending (apart from cost of judgments
and settlements) is $5 million or higher.

“The data this year points to a pro-
nounced drop in new case filings both
against and by American companies, a
reversal of the upward trajectory in the
number of new lawsuits from our pre-
vious three surveys,” said Stephen C.
Dillard, chair of Fulbright & Jaworskis’
global litigation practice.

Mr. Dillard said a stable economic
climate through the first half of 2007
including a generally rising stock mar-
ket likely lessened the number of pub-
lic company disputes (64 percent of
firms represented in this year’s survey
are publicly held). At the same time, he
noted that the ebbing of the big corpo-
rate accounting scandals from earlier
in the decade had brought a decline in
securities class actions and other kinds
of investor strike suits.

“Companies confront a host of
actions and adversaries in so many
areas impacted by credit market jolts,
government regulations, media investi-
gations of corporate misbehavior,
stepped-up enforcement activity, and
one-time events like a recall or environ-
mental accident. Any and all of these
occurrences tend to provoke a litigation
response in many segments, including
consumers, employees, investors,
enforcement agencies, and competi-
tors,” Dillard said.

To illustrate the breadth of the liti-
gation landscape, Fulbright & Jaworski
asked corporate counsel to name three
to five types of disputes that most con-
cern them. U.S. respondents cited 15
different categories of litigation expo-
sure, with nearly all competing for high
priority attention.

“The lesson in our trends survey is
that litigation can come from any direc-
tion and companies need full peripher-
al vision,” Dillard said.

The Fulbright survey, the largest
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Mining for metadata: ethical considerations
By Susan Ardisson, J.D.

When opposing counsel sends you
electronic communications or
electronically stored informa-

tion produced in discovery, should you
analyze them for potentially helpful
metadata? Such analysis is thought by
some to be perfectly appropriate zeal-
ous advocacy, while others consider this
conduct to be an ethical violation. The
American Bar Association, as well as
bar associations in New York, Alabama,
Maryland and Washington D.C., have
addressed this issue and not surprising-
ly have reached differing results. In
New York for example, wrongfully
“mining” an opponent’s communica-
tions for metadata may be determined
to be conduct “involving dishonesty,
fraud, deceit or misrepresentation” in
violation of Rule of Professional Con-
duct 8.4. Conversely, in the District of
Columbia, there is no ethical violation
unless the receiving attorney has “actu-
al prior knowledge that the metadata
was inadvertently provided.” Pennsyl-
vania has yet to consider the ethical
implications of searching opposing
counsel’s electronic communications
and data for metadata or embedded
information. This article explores the
various definitions of metadata and
their impact on ethical considerations,
recent state bar ethics opinions on this
issue, and the impact of the new Feder-
al Rules of Civil Procedure.

The term “metadata” has come to
mean a variety of things in the age of
electronic communications and elec-
tronically stored information. The sim-
plest definition is that metadata is
“data that provides information about
other data.” Many make a distinction
between file or system metadata
(information such as author, date and
time of creation, date of last modifica-
tion) and embedded or substantive
metadata (information that reflects
substantive changes to the document

such as the text of actual changes,
spreadsheet formulas, etc.). Some
jurisdictions, however, define metada-
ta broadly to include all “electronical-
ly stored information, typically not vis-
ible from the face of the documents as
printed out or as initially shown on the
computer screen, but which is embed-
ded in the software and retrievable by
various means.” DC Bar Opinion 341,
September 2007. The disclosure of
“substantive” metadata or embedded
information, which may contain privi-
leged information, is the data that rais-
es the greatest concern among lawyers
and their clients.

The New York State Bar Associa-
tion’s Committee on Professional Ethics
was one of the first state bar associa-
tions to consider the ethical implica-
tions of searching an opponent’s elec-
tronic communications for helpful
metadata. The first scenario involved
the “inadvertent” or “unauthorized”
disclosure by counsel of metadata
which is subject to attorney-client priv-
ilege. In this case, the committee con-
cluded that “the use of computer tech-
nology to access client confidences and
secrets revealed in metadata consti-
tutes ‘an impermissible intrusion on the
attorney-client relationship….’” In
reaching this result, the committee
sought to “balance” encouraging more
careful conduct by the attorney who
transmitted the information against the
public policy in favor of confidentiality.
In a subsequent opinion, the committee
addressed the argument that an attor-
ney’s ethical obligation of “zealous rep-
resentation” permitted searching elec-
tronic communications and data for
valuable, and likely privileged, meta-
data. On this point, the committee stat-
ed. “Nor need we balance the protec-
tions of confidentiality against the prin-
ciples of zealous representation
expressed in Canon 7. Our Code care-
fully circumscribes factual and legal
representations a lawyer can make,

people a lawyer may contact, and
actions a lawyer can take on behalf of a
client. Prohibiting the intentional use
of computer technology to surrepti-
tiously obtain privileged or otherwise
confidential information is entirely
consistent with these ethical restraints
on uncontrolled advocacy.”

(See New York State Bar Association
Committee on Professional Ethics
Opinion 782, E-mailing Documents that
May Contain Hidden Data Reflecting
Client Confidences and Opinion 749,
Use of Computer Software to Surrepti-
tiously Examine and Trace E-mail.)

This past month, the District of
Columbia Bar issued Opinion 341 on
the Review and Use of Metadata in
Electronic Documents. In considering
the ethical implications, the D.C. Bar

distinguished between electronic docu-
ments provided in discovery, or pur-
suant to a subpoena, and electronic
documents provided voluntarily by
opposing counsel. In situations where
metadata is provided “voluntarily” by
counsel, the D.C. Bar determined that
“mining of metadata by an attorney to
uncover confidential information”
would only be a violation of Rule 8.4
(Misconduct) when “the receiving
lawyer has actual prior knowledge that
the metadata was inadvertently provid-
ed. Given the ubiquitous exchange of
electronic documents and the sending
lawyer’s obligation to avoid inadver-
tent productions of metadata, we
believe that mere uncertainty by the
receiving lawyer as to the inadvertence

2007 Skate-a-thon receives sponsorships
totaling nearly $6,000
By Marla N. Presley

On Nov. 28, 2007, members of the
Young Lawyers Division laced
up their skates for the Sixth

Annual Skate-a-thon held at the Rink at
PPG Place. Thanks to the mild Novem-
ber weather, we had an amazing
turnout. We had a strong showing of
individual skaters, as well as teams
from Dickie, McCamey & Chilcote, P.C.,
Grogan Graffam, P.C., and Goehring,
Rutter & Boehm. This year, the money
raised is again being donated to the
Attorneys Against Hunger campaign
and the Loan Repayment Assistance
Program (LRAP). This year’s skaters
included: Jill Albrecht, Mary McGinley,
Bob Fratto, Zoe Babe, Mike Feeney,
Dave McKenery, Beth Fischman, Brian
Scanlon, Andrew Tillapaugh, David
Zeigler, Mike Flynn, Katie Galasso,
Dave Alexander, Vaughn Schultz, Gregg
Michaels, Adam Warhola, Mandi Scott,
Holly Whalen, Erin Farabaugh, Rebec-
ca Bachner, Jason Yarbrough, and
Derek Rykaczewski.

Thanks to the efforts of these dedi-
cated skaters and their generous
sponsors, the Skate-a-thon had record-
breaking results, and received sponsor-
ships totaling nearly $6,000.

We wish to recognize the team from
Dickie, McCamey & Chilcote, P.C.
which raised the most money as a team,
and Mary McGinley and Katie Galasso

who raised the most money individual-
ly. Adam Warhola proved to have the
most endurance coming in with the
most laps skated.

A special thanks to the law firm of
Dickie, McCamey & Chilcote, P.C., who

graciously sponsored the event, and
to Special Counsel, who donated free
beverages to all participants. Prizes
for the event were also donated
by Meyer Unkovic & Scott and the
DoubleTree Hotel.

Most importantly, thank you to all
the sponsors who supported the partic-
ipants. Without your help, this would
never have been such a huge success.
We look forward to seeing everyone
again next year. ■

PHOTO BY MARTY BARRON

Members of the Young Lawyers Division pose for a photo during the Sixth Annual Skate-a-thon held Nov. 28.

Continued on page 10



PAGE 8 J A N U A R Y  4 ,  2 0 0 8L A W Y E R S J O U R N A L

Bar Briefs

News and Notes
Tricia Davis has joined Dapper, Bal-

dasare, Benson, Behling & Kane, P.C.
as an associate. She will concentrate
her practice in insurance and commer-
cial litigation.

◆    ◆    ◆

Kevin T. Wills has joined downtown
Pittsburgh law firm Babst, Calland,
Clements and Zomnir, P.C. as an associ-
ate in the Business Services Group.

◆    ◆    ◆

Lynn MacBeth completed training
in Parenting Coordination: Helping
High Conflict Parents Resolve Dis-
putes in Baltimore, Md., given by Joan
Kelly, Ph.D.

◆    ◆    ◆

The Allegheny County Bar Associa-
tion welcomes Joanna Taylor as our
new Assistant Editor. She can be
reached at jtaylor@acba.org

Changes in status
On Nov. 30, Allan G. Gallimore was

suspended from the Bar of the Com-
monwealth of Pennsylvania for three
months, followed by a period of proba-
tion for six months.

◆    ◆    ◆

Matthew Kovacik has been dis-
barred on consent. ■

All submissions for “Bar Briefs” or “In
Memoriam” should be sent to the atten-
tion of David Blaner, ACBA Executive
Director, 400 Koppers Building, 436
Seventh Ave., Pittsburgh, Pa., 15219, or
e-mailed to dblaner@acba.org.

By Steve Schell

The Pennsylvania Supreme Court
announced in November that the
computer system used by more

than 3,000 employees in 548 magisterial
district judge courts throughout the state
will be redesigned to enhance perform-
ance, flexibility, and accessibility.
Included in the many upgrades will be a
feature allowing users to search all of
Pennsylvania’s magisterial district judge,
common pleas, and appellate courts for
criminal information on a defendant.

“Quick and easy access to the most
current court information regarding
prior convictions, bail history, pending
charges, and outstanding warrants is
critical to judges, particularly when
making decisions on bail for potential-
ly dangerous defendants,” former
Chief Justice of Pennsylvania Ralph
Cappy said.

In addition to the search feature,
Cappy said, “The new system will
make it easier for defendants to remit
fees, fines, and costs owed. Defendants
will be able to pay court costs via the
internet with a credit or debit card,
thus avoiding a visit to a district court
office or the nearest post office.” In
2006 magisterial district judge offices
collected more than $311 million.

Electronic filing of citations and
police criminal complaints–a new fea-

ture to be piloted on the current system
in late 2008–also will be available on
the redesigned 548 Magisterial District
Judge System (MDJS). E-filing is
expected to significantly reduce the
need of court officials to enter data into
the system. For example, e-filing capa-
bilities will allow the MDJS to directly
import the traffic citation data that
police log into on-board computers in
police cruisers. Electronic parking
tickets are already being used by some
police departments within the state.

Originally developed in the early
1990s with then state-of-art technology,
the MDJS was Pennsylvania’s first
statewide case management system
that automated all magisterial district
judge offices onto one computer net-
work and moved district judge courts
toward more uniform practices and
procedures. Rapid computer techno-
logical advances over the last two
decades, however, have made the old
system less compatible with other sys-
tems and more difficult for the Admin-
istrative Office of the Pennsylvania
Courts (AOPC) to maintain and modify.

The new system will take advantage
of the latest technology and the AOPC’s
newest software developments. Win-
dows-based, the system will be more
flexible and easier to modify as court
procedures and laws change in the
future. Court management will become

more efficient through increased inter-
action between other systems used by
the courts, law enforcement, and exec-
utive branch agencies.

A Joint Application Development
Committee has been appointed by the
Pennsylvania Supreme Court to assist
the AOPC in new system development.
The committee brings together magis-
terial district judges, court administra-
tors, and court staff with the AOPC’s
business analysts and computer appli-
cation developers.

“System users are actively participat-
ing in the development phase of the new
system,” Cappy said. “This should yield
a new system design with a high level of
efficiency and user satisfaction.”

Changes recommended by users
over the last several years will also
be incorporated into the new system
design.

The design, coding, and implemen-
tation of the new system are expected
to take several years. The Joint Appli-
cation Development Committee, which
met first in late September 2007, will
continue to meet with AOPC staff
through 2008. New system testing is
scheduled to begin in 2009, while sys-
tem rollout is slated to begin on a coun-
ty-by-county basis in 2010. When the
rollout is complete, approximately 26
million cases are expected to be trans-
ferred from the old to new system. ■

PA Supreme Court to upgrade
district judge computer system
■ Increased access, Internet payments among new features aimed at improving court efficiency
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Continuing Legal Education
sponsored by the ACBA and PBI

C L E  P R O G R A M S

ACBA Registration Information: Register for any of these programs via: Mail: CLE Dept., ACBA, 400
Koppers Building, 436 Seventh Avenue, Pittsburgh, PA 15219; Fax 412-261-6438; Phone: 412-402-6612.
PBI Registration Information: MAIL: PBI, 5080 Ritter Road, Mechanicsburg, PA 17055-6903; FAX:
(717) 796-2348; PHONE: (717) 796-0804 or (800) 932-4637; ON THE WEB: www.pbi.org. All PBI CLE
programs are sponsored by The Pennsylvania Bar Institute & The Allegheny County Bar Association.

BUSINESS LAW
Economic Development Incentives in Pennsylvania

Overview of Pa’s economic development incentive programs,
summarizing their use & targeted businesses, & highlighting program

characteristics which applicants should be aware of.
Credits: 4 substantive • When: Wednesday, January 30, 2008; 9:00 a.m. to 1:15 p.m., check-in begins
at 8:30 a.m. • Where: Allegheny County Bar Auditorium, City-County Building, 414 Grant St., 9th Fl.
• Tuition (includes course book): *Early Registration Discount - Member-Pa., or any co. bar assn:
$179; Member admitted after 1/1/04: $159; Nonmember: $199; PEDA Member: $159; Paralegals
attending with an attorney: $99; Paralegals attending alone: $129; Judges & judicial law clerks: $90;
Judges & judicial law clerks admitted after 1/1/04: $80. *Standard Registration - Member-Pa., or any
co. bar assn: $204; Member admitted after 1/1/04: $184; Nonmember: $224; PEDA Member: $184;
Paralegals attending with an attorney: $124; Paralegals attending alone: $154; Judges & judicial law
clerks: $115; Judges & judicial law clerks admitted after 1/1/04: $105. *Registrations received more
than 2 days before the presentation qualify for the Early Registration Discount. Register with PBI.

CIVIL LITIGATION
How to Win Your First (or next) Jury Trial

This seminar presented by David Gross brings the fun back into the
trial by helping you avoid making embarrassing mistakes and helping

you handle serious challenges.
Credits: 6 substantive • When: Thursday, January 24, 2008; 8:30 a.m. to 4:15 p.m., check-in begins at
8:00 a.m. • Where: Pittsburgh Marriott City Center, 112 Washington Pl. • Tuition (includes The
Power Trial Method—special publication): *Early Registration Discount - Member-Pa., or any co.
bar assn: $299; Member admitted after 1/1/04: $279; Nonmember: $319; Paralegals attending with an
attorney: $109; Paralegals attending alone: $139; Judges & judicial law clerks: $150; Judges & judicial
law clerks admitted after 1/1/04: $140. *Standard Registration - Member-Pa., or any co. bar assn: $324;
Member admitted after 1/1/04: $304; Nonmember: $344; Paralegals attending with an attorney: $134;
Paralegals attending alone: $164; Judges & judicial law clerks: $175; Judges & judicial law clerks
admitted after 1/1/04: $165. *Registrations received more than 2 days before the presentation qualify
for the Early Registration Discount. Register with PBI.

CRIMINAL LAW
Dogfighting: Canines, Criminals and Consequences

A seminar you will never forget! Join us for an insider’s look at
dogfighting and the legal issues that surround it. A lively discussion

with experts follows the overview presentation.
Credits: 2 substantive • When: Thursday, January 31, 2008; 12:00 p.m. to 2:00 p.m., check-in and lunch
begin at 11:15 a.m. • Where: Live via videoconference—Koppers Building, 436 Seventh Avenue, 9th Fl. •
Tuition (includes course book and lunch): *Early Registration Discount - Member-Pa., or any co. bar assn:
$109; Member admitted after 1/1/04: $89; Nonmember: $129; Paralegals: $89; Judges & judicial law clerks:
$55; Judges & judicial law clerks admitted after 1/1/04: $45. *Standard Registration - Member-Pa., or any co.
bar assn: $134; Member admitted after 1/1/04: $114; Nonmember: $154; Paralegals: $114; Judges & judicial
law clerks: $80; Judges & judicial law clerks admitted after 1/1/04: $70. *Registrations received more than 2
days before the presentation qualify for the Early Registration Discount. Register with PBI.

EMPLOYMENT LAW
Getting Paid in Pennsylvania: Basic Wage and Hour Law

A great course for brushing up on wage and hour law. Focuses on
practical day-to-day questions that arise in the work place, how the law

operates, and the responsibilities of the employer. 

Credits: 3 substantive • When: Wednesday, January 23, 2008; 9:00 a.m. to 12:15 p.m.; check-in begins
at 8:30 a.m. • Where: Pittsburgh Marriott City Center, 112 Washington Pl. • Tuition (includes course
book): *Early Registration Discount - Member-Pa., or any co. bar assn: $169; Member admitted after
1/1/04: $149; Nonmember: $189; Paralegals attending with an attorney: $99; Paralegals attending alone:
$129; Judges & judicial law clerks: $85; Judges & judicial law clerks admitted after 1/1/04: $75. *Stan-
dard Registration - Member-Pa., or any co. bar assn: $194; Member admitted after 1/1/04: $174; Non-
member: $214; Paralegals attending with an attorney: $124; Paralegals attending alone: $154; Judges &
judicial law clerks: $110; Judges & judicial law clerks admitted after 1/1/04: $100. *Registrations received
more than 2 days before the presentation qualify for the Early Registration Discount. Register with PBI.

Legal Issues in Hiring & Firing Employees
In this new, half day program our faculty will explore issues you need
to know to help clients prevent liability for hiring and firing decisions. 

Credits: 4 substantive • When: Tuesday, January 29, 2008; 9:00 a.m. to 1:15 p.m., check-in begins at 8:30
a.m. • Where: Pittsburgh Marriott City Center, 112 Washington Pl. • Tuition (includes course book):
*Early Registration Discount - Member-Pa., or any co. bar assn: $189; Member admitted after 1/1/04:
$169; Nonmember: $209; Paralegals attending with an attorney: $99; Paralegals attending alone: $129;
Judges & judicial law clerks: $95; Judges & judicial law clerks admitted after 1/1/04: $85. *Standard Reg-
istration - Member-Pa., or any co. bar assn: $214; Member admitted after 1/1/04: $194; Nonmember:
$234; Paralegals attending with an attorney: $124; Paralegals attending alone: $154; Judges & judicial
law clerks: $120; Judges & judicial law clerks admitted after 1/1/04: $110. *Registrations received more
than 2 days before the presentation qualify for the Early Registration Discount. Register with PBI.

ESTATES PRACTICE
How to Write a Will

Using interactive workshop format, you will learn from two highly
experienced estate practitioners in a room with 15 colleagues with

backgrounds in estate matters similar to your own.
Credits: 5 substantive, 1 ethics • When: Thursday, January 24, 2008; 8:30 a.m. to 4:30 p.m., check-in begins
at 8:00 a.m. • Where: The David L. Lawrence Convention Center, 1000 Fort Duquesne Blvd. • Tuition
(includes course book): *Early Registration Discount - Member-Pa., or any co. bar assn: $249; Member
admitted after 1/1/04: $229; Nonmember: $269; Paralegals attending with an attorney: $99; Paralegals
attending alone: $129; Judges & judicial law clerks: $125; Judges & judicial law clerks admitted after 1/1/04:
$115. *Standard Registration - Member-Pa., or any co. bar assn: $274; Member admitted after 1/1/04: $254;
Nonmember: $294; Paralegals attending with an attorney: $124; Paralegals attending alone: $154; Judges
& judicial law clerks: $150; Judges & judicial law clerks admitted after 1/1/04: $140. *Registrations received
more than 2 days before the presentation qualify for the Early Registration Discount. Register with PBI.

Death and Taxes
Great program for newer estate practitioners or anyone who could
use a basic “refresher” course. Learn inventive planning techniques

that will help you save money for your clients.
Credits: 5 substantive, 1 ethics • When: Friday, January 25, 2008; 9:00 p.m. to 4:15 p.m., check-in
begins at 8:30 a.m. • Where: Pittsburgh Marriott City Center, 112 Washington Pl. • Tuition (includes
course book and lunch): *Early Registration Discount - Member-Pa., or any co. bar assn: $219;
Member admitted after 1/1/04: $199; Nonmember: $239; Paralegals attending with an attorney: $99;
Paralegals attending alone: $129; Judges & judicial law clerks: $110; Judges & judicial law clerks
admitted after 1/1/04: $100. *Standard Registration - Member-Pa., or any co. bar assn: $244; Member
admitted after 1/1/04: $224; Nonmember: $264; Paralegals attending with an attorney: $124; Parale-
gals attending alone: $154; Judges & judicial law clerks: $135; Judges & judicial law clerks admitted
after 1/1/04: $125. *Registrations received more than 2 days before the presentation qualify for the
Early Registration Discount. Register with PBI.

REAL ESTATE PRACTICE
Representing a Buyer or Seller of Residential Property
In one half day program, become up-to-date on the fundamental documents
and procedures, and receive plenty of practice tips and helpful information.

Credits: 3 substantive,1 ethics *Must attend entire program to receive ethics credit • When: Tuesday, January
22, 2008; 8:30 a.m. to 12:45 p.m.; check-in begins at 8:00 a.m. • Where: Pittsburgh Marriott City
Center, 112 Washington Pl. • Tuition (includes course book): *Early Registration Discount - Mem-
ber-Pa., or any co. bar assn: $179; Member admitted after 1/1/04: $159; Nonmember: $199; Paralegals
attending with an attorney: $99; Paralegals attending alone: $129; Judges & judicial law clerks: $90;
Judges & judicial law clerks admitted after 1/1/04: $80. *Standard Registration - Member-Pa., or any
co. bar assn: $204; Member admitted after 1/1/04: $184; Nonmember: $224; Paralegals attending with
an attorney: $124; Paralegals attending alone: $154; Judges & judicial law clerks: $115; Judges & judi-
cial law clerks admitted after 1/1/04: $105. *Registrations received more than 2 days before the pres-
entation qualify for the Early Registration Discount. Register with PBI.
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PUBLIC OPINION.

Striking workers have burning
barrels and baby carriages.
You have a talking head.

Play to your audience.
Think visually.

To learn more about our 
litigation support expertise, 
call Patrick Mangus or Daryl
Clemmens at 412-279-4500.

412-279-4500  |  www.forgepr.com

You should carefully consider the fund’s investment goals, risks, fees and expenses. You’ll find this 
and other important information in the prospectus, which you should read carefully before investing. 

To obtain a prospectus, please call us at 
(866)688-8775 or visit fortpittcapital.com

Mutual Fund investing involves risk. Principal loss is possible.
© 2007 Morningstar, Inc. All Rights Reserved. The information contained herein: (1) is proprietary to Morningstar and/or its content providers; 2) may not 
be copied or distributed; and (3) is not warranted to be accurate, complete or timely. Neither Morningstar nor its content providers are responsible for any
damages or losses arising from any use of this information. Past performance is no guarantee of future results.
For each fund with at least a three-year history, Morningstar calculates a Morningstar Rating™ based on a Morningstar Risk-Adjusted Return measure 
that accounts for variation in a fund’s monthly performance (including the effects of sales charges, loads, and redemption fees), placing more emphasis on
downward variations and rewarding consistent performance. The top 10% of funds in each category receive 5 stars, the next 22.5% receive 4 stars, the
next 35% receive 3 stars, the next 22.5% receive 2 stars and the bottom 10% receive 1 star. (Each share class is counted as a fraction of one fund within
this scale and rated separately, which may cause slight variations in the distribution percentages.) As of August 31, 2007, the fund received a 4-star
Morningstar RatingTM among 1618 Large Cap Blend Funds for the three-year period. The fund received a 5-star Morningstar RatingTM among 1274 Large
Cap Blend Funds for the five-year period. Past performance is not guarantee of future results. Quasar Distributors, LLC, Distributor. (08/07)

The Fort Pitt Capital Total Return Fund has just received a 5-Star Overall Morningstar RatingTM among 1618 Large Cap Blend Funds for
the period ending 8/31/07.The Morningstar Overall Rating™ for a fund is derived from a weighted average of the performance 
figures associated with its three-, and five-year Morningstar Rating™ metrics, which are based on risk-adjusted return performance.

THE FORT PITT CAPITAL TOTAL RETURN FUND
FIVE-STAR OVERALL MORNINGSTAR RATING™

Twinkle, 
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swearing-in ceremony for over a hun-
dred new lawyers who were being
admitted to the U.S. District Court for
the Western District of Pennsylvania, it
occurred to me that our message to
new lawyers must be the same as the
message to ourselves: Helping others,
as professionals, necessarily entails
attending to ourselves.

In the unlikely event that this holi-
day season has managed to flip by too
quickly without adequate time for
reflection, self-indulgence, or sponta-
neous goofing-off, all is not lost: The
next legal holiday—Martin Luther
King, Jr. Day on Monday, January 21—
is just around the corner.

It’s never too late to develop and
perfect good, healthy habits. ■

PRESIDENT continued from page 3

Do You Have Any
Jury Verdicts

to Report?
If so, please forward the following information:

Court; Case Number; Jury Verdict; Date of Verdict;
Judge; Plaintiff ’s Attorney; Defendant’s Attorney;

Type of Case; Experts; and Remarks to:

Jennifer Pulice, ACBA, 400 Koppers Building,
436 Seventh Avenue, Pittsburgh, PA 15219

Lawyers’ Mart

EXPERT WITNESS

ACCIDENT RECONSTRUCTION, FORENSIC ENGINEERING. Ira
S. Kuperstein, Ph.D., P.E. Extensive experience. (412) 318-4253.

PROCESS SERVICE
INVESTIGATING

THE IMPOSSIBLE WE DO RIGHT AWAY! MIRACLES TAKE
A LITTLE TIME. EMPIRE INVESTIGATION (412) 921-4046.
Visit us on our website, www.empireinv.com

TOXICOLOGY

Clinical Toxicologist, Biomedical Scientist, Expert Witness, sev-
eral years experience of court testimonies. www.drknrao.com
412-849-1292 (cell); 412-833-4643 (home).

For Lawyers’ Mart rate information
call Peggy Lewis at 412-261-6255.

APPRAISALS

ANTIQUE AUTO APPRAISALS for all vehicles 1900 to 1990.
Expert Witness. Certified Appraiser - K. Merusi. 412-731-2878.

GILMORE AUCTION GALLERIES—Estate appraisals. Com-
plete auction service. (724) 684-4666. James R. Gilmore.

DOCUMENT EXAMINER/
HANDWRITING

J. WRIGHT LEONARD, BCFE, CDE. Certified. Experienced in
Federal, State & Local Courts. Testimony in Civil & Criminal
Matters. 215-735-4000.

ECONOMIST/
VOC. EXPERT

WM. HOUSTON REED, Ph.D.—20 yrs. of forensic econom-
ics & vocational eval. expertise in one report. 412-415-1136.

STORY IDEAS
WANTED

The Lawyers Journal
is looking for practice tips,

lifestyle tips, and human interest stories.

If you have an idea for a story,
please contact Joanna Taylor at

jtaylor@acba.org or 412-402-6604.

“I personally believe that in order to
succeed in the legal profession, a sup-
port structure and a network are criti-
cal, and I envision this committee to be
both,’’ she said. “The members of our
committee have a wide range of experi-
ences and valuable insight to share.
Whether a prospective member is look-
ing for mentoring, networking, or sim-
ply a place to share experiences, we
can provide those opportunities.

“Judging by the number of attorneys
on the committee and the comments
I’ve received, it is more than evident
that there is an interest and need for
this committee,’’ she added. “The great
thing is that within the group we have
so much diversity. The term ‘Asian’
covers a large geographical area, so not
only do we get an opportunity to learn
from each other, but we also have an
opportunity to learn about different
ethnicities and cultures.’’ ■

COMMITTEE continued from page 4

more than 246,000 employees. In 2006
the Wage and Hour Division launched a
new web-based back wage employee
locator to provide easy and secure
access for employees to find and collect
back wages due to them.

The new back wage employee loca-
tor guides employees through an
online series of questions that helps
them determine if they are owed back
wages as a result of a Wage and Hour
Division investigation. Those due
back wages receive restitution upon
verification of their identity. If the
affected employee fails to claim the
deficiency, the amount paid in
remains in the U.S. Treasury.

Even after the Department of Labor
completes its investigation and assess-
es liability, the affected business is not
free from enforcement for subsequent
violations. Recently, upon settling
claims on behalf of several Chicago
restaurants’ employees, District Direc-
tor Thomas A. Gauza of the Labor
Department’s Chicago Wage and Hour
Division district office stated, “Each of
these companies has assured us they
will comply with the wage and hour
requirements of the FLSA in the future.
We have no reason to doubt their assur-
ances, but we will not hesitate to take
further action if follow-up investiga-
tions indicate non-compliance.”

The Countrywide suit is pending in
the United States District Court for the
Southern District of Florida, while the
Wells Fargo suit is before the United
States District Court in San Francisco. ■

Steven D. Irwin is a partner heading the
Employment Group of Leech Tishman
Fuscaldo & Lampl. He can be reached at
sirwin@leechtishman.com. Steven A.
Walton is a law clerk and paralegal with
the firm.

COUNTRYWIDE continued from page 5

litigationtrends.
Founded in 1919, Fulbright & Jawor-

ski L.L.P. is a leading full-service inter-
national law firm, with nearly 1,000
lawyers in 16 locations in Austin, Bei-
jing, Dallas, Denver, Dubai, Hong Kong,
Houston, London, Los Angeles, Min-
neapolis, Munich, New York, Riyadh,
San Antonio, St. Louis and Washington
D.C. Fulbright provides a full range of
legal services to clients worldwide. ■

SURVEY continued from page 6

of the sender does not trigger an ethical
obligation by the receiving lawyer to
refrain from reviewing the metadata.

According to the D.C. Bar, actual
prior knowledge includes being
informed by the sending lawyer “of the
inadvertence” before reviewing the
document or when the receiving
lawyer “immediately notices” from
review of the metadata that “it is clear
that protected information was unin-
tentionally included.”

In situations involving electronic
documents provided in discovery, the
D.C. Bar first addressed the obligations
of the “sending” lawyer in discovery,
pointing out that DC Rule 3.4(a)
requires that a lawyer shall not obstruct
access to, alter, or destroy evidence
which includes the removal of metada-
ta. Citing Williams v. Sprint/United
Mgt., 230 F.R.D. 640 (D. Kan. 2005),
which held the defendant’s “scrubbing”
of metadata from spreadsheets before
production was improper, the D.C. Bar
concluded along with Rule 3.4(a) that
altering or destroying metadata during
production can “under some circum-
stances, also constitute a crime.” As to
the receiving lawyer’s ethical obliga-
tions, the D.C. Bar concluded that “a
receiving lawyer is generally justified

METADATA continued from page 7

in assuming that metadata was provid-
ed intentionally.” On this point, the D.C.
Bar elaborated, stating that, “The elec-
tronic document is similar to any other
tangible evidence that the lawyer is
expected to review in order to advance
her client’s interests. Where useful, for
example, the lawyer in such instances
may consult with a computer expert to
determine the means by which the
metadata can be most fully revealed
and reviewed, much as a lawyer does
with a fingerprint expert.”

One point worth stressing is that the
recently amended Federal Rules of
Civil Procedure do in fact provide an
opportunity for counsel to deal with the
production and review of metadata
problems at the outset of a case. Specif-
ically, Rule 26(f) provides that all par-
ties must “confer” before discovery
begins and devise a “discovery plan”
which addresses issues such as preser-
vation, privilege, and the production of
metadata. The Advisory Committee
Notes reveal the potential difficulties in
handling metadata, noting that relevant
metadata may contain “embedded
data” or “embedded edits” which may
also contain privileged information.
Parties can work out a protocol or dis-
covery plan that addresses these issues.

The Pennsylvania Bar has not
issued any ethical opinions regarding
the searching of metadata in electron-
ic data provided by opposing counsel.
However, when you receive communi-
cations from an opposing lawyer with
attachments such as a draft and you
are considering analyzing the electron-
ic draft for metadata, the above sug-
gests it may be unethical to review
obviously confidential lawyer or client
comments in the substantive metadata.
The same ethical concerns, however,
may not apply to the review of elec-
tronically stored information produced
in discovery. ■
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