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ABA President-Elect Wells to
speak at April 21 Lunch ’n Learn
By Tracy Carbasho

The president-elect of the Ameri-
can Bar Association will visit
Pittsburgh in April to gather ideas

that may be helpful when he assumes
the leadership of the ABA in August.

“In the coming months, I want to
meet with as many groups as possible
so I can hear their ideas on how we can
best focus our efforts,” said H. Thomas
“Tommy” Wells Jr., who is anxious to
take over the helm as the ABA presi-
dent. “We’re an open organization and
welcome ideas and participation from
all members of our profession, espe-
cially the members of our state and
local bars.”

Wells will be the featured speaker at
a Lunch ’n Learn program slated for
Monday, April 21, at noon at the
ACBA’s auditorium on the ninth floor of
the City-County Building. The lunch is
being coordinated by the ACBA’s Envi-
ronmental Law Section, which is
chaired by David Smiga.

“It’s rare that we get the president
of the ABA to come to Allegheny Coun-
ty,” said Smiga, who serves as senior
litigation counsel at U.S. Steel Corp.
and is a personal friend to Wells. “This
is an opportunity for members of the
ACBA to learn more about what the
ABA does and what it can do for them.
Tommy is an impressive guy, yet he is
very personable.”

Individuals who would like more
information about the lunch should con-
tact Smiga at 412-433-2851. He is antic-
ipating a large turnout for the event.

Wells, a 57-year-old attorney who
lives in Birmingham, Ala., will succeed
William Neukom, a Seattle lawyer.

Wells is a founding
member of the Ala-
bama firm of Maynard,
Cooper & Gale, where
he is a litigator with a
particular emphasis on
environmental, admin-
istrative, regulatory,
toxic tort, and products
liability law.

He graduated from
the University of Ala-
bama School of Law in
1975. He has handled
cases in Alabama, Vir-
ginia, California, Texas,
Ohio, Indiana, Ten-
nessee, Georgia, Mis-
sissippi, and the Dis-
trict of Columbia. He is listed in the
“Best Lawyers in America” and is a fel-
low of the International Academy of
Trial Lawyers.

“As a national organization and the
world’s largest voluntary professional
association, the ABA brings together
lawyers from across the country and
around the world to share best prac-
tices, to network, and to strengthen
our national voice for the profession,”
said Wells. “As much as our diverse
viewpoints in the bar give us strength
and credibility, we cannot lose sight of

the concerns all
lawyers share—the
concerns that unite us
as a profession and
inspire us to work
together. These are the
common core values of
our profession.”

During what he calls
his “listening tour” of
traveling around the
world, Wells is focusing
on the core values of
access to justice, inde-
pendence of the bar
and judiciary, diversity,
and the rule of law. He
stressed that articulat-
ing these values will be

especially relevant during this presi-
dential election year and the transition
to a new White House administration.

“The bar not only plays a central
role in ensuring that our elections are
free, fair, accessible, and accurate, but
it also brings valuable insights to the
issues our candidates expound upon,”
said Wells. “We can make inroads with
our national leaders on these and other
issues, especially those that involve our
common core values as lawyers. I’ve
often said that it’s easy enough for
lawyers to make a dollar, but it’s a lot

harder to make a difference.”
Wells said the ABA makes a big dif-

ference in terms of enhancing access
to justice. For example, the associa-
tion develops standards for pro bono
assistance, for public defender
resources, and representation in death-
penalty cases. The ABA provides
lawyers with resources that ultimately
help victims of domestic violence, that
give fair treatment to people in the
immigration system and provide a
strong voice for those who otherwise
might not be heard.

In regards to independence of the
bar and judiciary, the ABA has worked
hard to protect the attorney-client priv-
ilege. Wells said the ABA is urging fed-
eral lawmakers to support Senate Bill
186, the Attorney-Client Privilege Pro-
tection Act, which is receiving wide-
spread support from both Republicans
and Democrats.

“Independence of the bar doesn’t
only involve preserving the attorney-
client privilege. Through our ethics
codes and disciplinary enforcement,
we are a self-regulating profession, a
common core value that we must con-
tinue to work hard to maintain,” he
said. “The accounting profession
used to regulate itself—until Enron.

H. Thomas Wells Jr.

Former Chief Justice Cappy
receives Susan B. Anthony Award
By Tracy Carbasho

While some judges fade into the
background after they retire, a
select few continue to serve as an

inspiration for others in the profession.
Former Pennsylvania Supreme

Court Chief Justice Ralph Cappy falls
into the latter category. He retired at
the end of 2007 after serving as a jus-
tice on the Supreme Court for 18 years
and began working in January as a
member of the litigation section at
Buchanan Ingersoll & Rooney.

His friends and colleagues continue
to bestow honors upon him not only for
the work he did on the Supreme Court
to foster gender equality, but also for
the proactive steps he took to promote
women all the way back in his days as a
local public defender in the 1970s.

He was most recently recognized as
the winner of the sixteenth annual Susan
B. Anthony Award. Hundreds of friends,
family members, and fellow legal pro-
fessionals gathered on Feb. 19 to take
part in the award celebration at the
William Penn Hotel. Cappy is only the
third man to receive the award, joining
Judge Eugene Strassburger and Judge
Livingstone Johnson in this elite group.

“This award has
special significance
because it is a recogni-
tion by an active group
of women lawyers of
my career-long com-
mitment to gender,
ethnic, and racial
equality,” said the 64-
year-old Cappy. “I’ve
always had a sincere
belief in the equality of
all human beings, and
I view the exclusion
of anyone, especially
women, to be very
offensive.”

Cappy was nominat-
ed by a stellar group of
women for the Susan B. Anthony
Award, which is given each year by the
Women’s Bar Association of Western
Pennsylvania. Among those who sent
letters of support recommending him
for the award were Judge Christine
Ward; Judge Lisa Pupo Lenihan; Mary
Sue Ramsden, former WBA president
and a partner at Raphael Ramsden &
Behers; Cynthia Stoltz, former WBA
president and current administrator of
the Court Services for Children of the

Allegheny County
Court of Common
Pleas; and the current
co-presidents of the
WBA, Geraldine Redic
and Carol Hesz. Redic
is a deputy administra-
tor in the Court of Com-
mon Pleas, and Hesz is
a law clerk for Lenihan.

Both Lenihan and
Ramsden are former
award winners.

WBA Executive Dir-
ector Michelle Pierson
said winners must meet
the following criteria:

• Working to pro-
mote and maintain the

highest standards for the legal profes-
sion, the judiciary, and the court sys-
tems of western Pennsylvania;

• Working to promote the welfare
and interests of women lawyers in a
fair and impartial manner;

• Working toward the preservation
of the rights of women and the elimina-
tion of gender-biased conduct in the
law and legal profession affecting
women lawyers, litigants, and persons

Continued on page 9

Continued on page 9
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Peer review process may create
employment relationship
By Maria Greco Danaher

The anti-discrimination provisions
of Title VII apply only to employ-
ees. The determination of whether

an individual is an “employee” for pur-
poses of that Act depends largely on
whether a putative employer exercised
control over the “manner and means”
by which the individual performed a
job. While a number of courts of appeal
specifically have held that hospital peer
review programs do not constitute such
control, the Second U.S. Circuit Court
of Appeals recently determined that a
hospital’s “quality assurance program”
which led a physician into its peer
review process may have created an
employment relationship, allowing the
physician to move forward with claims
under Title VII. Salamon v. Our Lady of
Victory Hospital, et al., 2d Circ., No. 06-
1707-cv, Jan. 31, 2008.

Dr. Barbara Salamon, a board certi-
fied gastroenterologist and internist
with medical staff privileges at Our
Lady of Victory Hospital (OLV) in New
York State, sued the hospital and four
of its administrator/doctors, claiming
that she had been discriminated
against on the basis of her gender.
According to Salamon, one of the indi-
vidual defendants (Moore) sexually
harassed her and made unwanted
advances. When Salamon complained,
Moore allegedly gave her “undeserved
negative performance reviews.” Sala-
mon also claimed that the remaining
defendants were complicit with Moore
when they used the hospital’s peer
review process to punish her for
reporting the harassment.

OLV did not pay a salary or other
monetary compensation to Salamon;
she billed patients and insurers direct-
ly for her services. Salamon’s clinical
privileges extended to the use of the
hospital’s facilities and equipment in

OLV’s GI lab, which was vital to her
practice. She also was required to use
the services of OLV nursing and sup-
port staff in her treatment of patients,
although she generally determined
which patients to see and treat, and
whether or not to admit them to OLV.
However, Salamon was required to
submit to the hospital’s “Staff Rules
and Regulations” and to comply with
hospital by-laws. One significant piece
of hospital supervision over Salamon
was a “quality assurance” process
under which hospital practitioners, on
a rotating basis, would review proce-
dures conducted by various physi-
cians at OLV. Cases flagged as “prob-
lematic” under the process would be
discussed further; doctors whose
cases were flagged would be subject to
a peer review, and if appropriate,
reported to the National Practitioners
Data Bank (NPDB).

Salamon alleges that her relation-
ships with OLV and the level of review
of her practice changed significantly
after she complained of the unwanted
sexual attention by Moore. Her cases
began to be reviewed regularly and
criticized to an extent substantially
greater than other doctors’ cases. As a
result of these reviews, Salamon was
ordered to undergo a three-month “re-
education” and mentoring program and
to perform consistently with certain
OLV practices. Salamon was warned
that her failure to complete the pro-
gram would lead to a report to the
NPDB. OLV subsequently merged with
another area hospital, and the re-edu-
cation and mentoring program there-
fore expired without further action.

Salamon filed claims in federal
court, including a Title VII claim and
claims under related state laws. The
district court dismissed those claims on
the basis that the staff physi-
cian/hospital relationship did not meet

the common law criteria for an employ-
er/employee relationship. On appeal,
the Second Circuit reversed the deci-
sion, allowing the Title VII claims to go
forward, along with the related state
law claims.

The Second Circuit’s decision was
based on its determination that Sala-
mon’s relationship with OLV could, in
fact, meet the common law definition of
employment. Whether an individual is
an employee depends upon a fact-spe-
cific analysis of certain factors, includ-
ing the source of the tools and instru-
mentalities used, the duration of the
relationship, the method of payment,
and most importantly, the hiring party’s
right to control the manner and means
by which the work is done. This factor
includes more than the right to dictate
the outcome of the work; conversely, the
mere exercise of professional judgment
of the worker is not dispositive of the
“manner and means” test.

In this case, the Second Circuit
found that OLV exercised “substantial
control” over the treatment outcomes
of Salamon’s practice and over the
details and methods of her work. The
evidence showed that a number of the
quality management standards were
based not on standards of medical care,
but on the maximization of hospital
profits, including the alteration of
treatment choices and the prescription
of generic medications, even when it
could mean a difference in the medica-
tion’s effectiveness.

While hospital policies that merely
reflect professional and governmental
regulatory standards may not create
the level of control that establishes an
employment relationship for purposes
of Title VII, the policies imposed upon
Salamon and the imposition of the peer
review process on her cases to such a
large degree may have been motivated

National Defense Authorization
Act adds amendment to FMLA
By Marla N. Presley

The Family and Medical Leave Act
(FMLA) was enacted in 1993 to
provide employees with family

and temporary medical leave under
certain circumstances. Under the Act’s
original provisions, eligible employees
were permitted to take up to 12 weeks
of unpaid leave for the birth and care of
a newborn child of the employee,
placement with the employee of a son
or daughter for adoption or foster care,
care for an immediate family member
(spouse, child, or parent) with a serious
health condition, or medical leave
when the employee is unable to work
because of a serious health condition.

On Jan. 28, President Bush signed
into law H.R. 4986, the National
Defense Authorization Act for Fiscal
Year 2008 (NDAA). The NDAA effec-
tively amends the FMLA to expand
available leave time for families of mil-
itary service members.

The amendment to the FMLA pro-
vides two types of leave to eligible
employees: (1) leave for care for an

injured service member and (2) leave
due to active duty of a family member.
These types of leaves are available to
employees during a single twelve
month period and run concurrently
with any FMLA leave for which the
employee is eligible. The amendments
give the “spouse, son, daughter, parent,
or next of kin” of a member of the
Armed Forces up to 26 weeks of leave
to care for the service member “who is
undergoing medical treatment, recu-
peration, or therapy, is otherwise in
outpatient status, or is otherwise on the
temporary disability retired list, for a
serious injury or illness.” A “serious
injury or illness” is “an injury or illness
incurred by the member in line of duty
on active duty in the Armed Forces that
may render the member medically
unfit to perform the duties of the mem-
ber’s office, grade, rank, or rating.”

The NDAA also permits an employ-
ee to take a 12-week FMLA leave for
“any qualifying exigency (as the Secre-
tary of Labor will define by regulation)
arising out of the fact that the spouse,
or a son, daughter, or parent of the

employee is on active duty (or has been
notified of an impending call or order
to active duty) in the Armed Forces in
support of a contingency operation.”

The applicable test for employee eli-
gibility remains as it has been for
FMLA leave. To be eligible, the
employee must have been employed by
the employer for at least 12 months and
have worked at least 1,250 hours dur-
ing the immediate previous 12 months.
Also, the employer must employ at
least 50 employees within a 75 mile
radius of the worksite.

The Department of Labor is working
“expeditiously” to prepare final guide-
lines regarding the responsibilities of
employers with regard to the NDAA;
proposed regulations were published in
the Federal Register on Feb. 11.

Employers should become familiar
with the new legislation and with the
added obligations required under
the Act. Accordingly, employers
should review their FMLA policies
and revise the provisions as necessary
to include leave as provided in the
NDAA amendments. ■

Continued on page 10

GENDER BIAS DUTY OFFICERS

If you have observed or experienced any form
of gender bias, you may contact one of the fol-
lowing members of the Gender Bias Subcom-
mittee of the Women in the Law Division. The
duty officers will keep your report confidential
and will discuss with you actions available
through the subcommittee.

Kimberly Brown ................412-394-2323
Rhoda Neft..........................412-261-2753
Susan Seitz ..........................412-544-7882

ETHICS HOTLINE

The ACBA Professional Ethics Committee
“Ethics Hotline” makes available
Committee Members to answer ethical
questions by telephone on a daily basis.

March
Margaret B. Angel ..............412-562-3982
Ernest B. Orsatti ................412-281-3850
David Alan Strassburger ....412-281-5423

April
Robert A. Cohen ................724-693-9696
Stanley W. Greenfield ........412-261-4466
Michael P. Malakoff ............412-281-4217
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From the ACBA

ACBA’s sixteenth annual golf
tournament to be held July 28
By Judy Schneider

It’s time to mark your summer calen-
dars for the Allegheny County Bar
Association’s sixteenth annual golf

tournament to be held Monday, July 28,
2008 at Valley Brook Country Club in
McMurray, Pa. Proceeds from the event
will benefit the pro bono programs of the
Allegheny County Bar Foundation
(ACBF) and Neighborhood Legal Servic-
es Association, two organizations that
offer legal services to those who might
not otherwise be able to afford an attor-
ney. Once again, PPG has generously
agreed to be the Event Sponsor
($10,000). For the first time in its history,
the outing will have a Tournament Spon-
sor ($5,000), LitCon Group, a litigation
consulting firm that sponsored the Lit-
Con Shoot-out last year. With such strong
support behind them, event organizers
are hopeful that this year’s tournament

will be the most successful one yet.
According to Chester Dudzinski, the

committee chairperson and a sharehold-
er at the Pittsburgh law firm of Cipriani
& Werner, it is the hard work and com-
mitment of everyone involved that makes
the outing so special and so successful.
“Every year, this event is more and more
successful, and that is due to the dedica-
tion of everyone involved,” said Dudzin-
ski. “Everyone has shown a deep com-
mitment to the cause that those who are
less fortunate should have representation
when, through no fault of their own, legal
obstacles are put in front of them.”

The event is open to everyone, not
just lawyers. “This is a nice way to spend
the day with clients and support a great
cause at the same time,” said Lorrie
Albert, Director of the ACBF. According
to Albert, there will be something for
everyone throughout the day, including
skilled competition, 50/50 raffles, on-

course beverages, a lunch buffet, and
dinner. LitCon Group will once again
sponsor a shoot-out contest where, for a
$10.00 fee, individual golfers will have a
chance of winning $50,000 by hitting a
hole in one. There will also be a silent
auction, with online bidding beginning
July 14 and continuing live at the event.
Some of the items up for bid include din-
ner theater and other arts and cultural
event packages, rounds of golf at area
country clubs, and sports memorabilia.

Besides individual registrations,
sponsorships are also available. Law
firms or other interested groups can
sign up for the following: Diamond
($2,500, includes registrations for
four), Platinum ($1,500, includes regis-
trations for two), Gold ($1,000, includes
one registration), Silver ($500), and
Bronze ($250). Sponsorship forms are
available online at www.acbf.org.

Individuals who sign up by May 31,

2008 will pay early bird registration
fees of $225 (ACBA members) and
$250 (non-members). Beginning June
1, ACBA members will pay $250, and
non-members will pay $275. All ACBA
members will receive registration
forms in the mail beginning in late
April/early May. Forms will also be
available online at www.acbf.org
around the same time. For more infor-
mation about the tournament and spon-
sorship opportunities, please contact
Lorrie Albert by phone at 412-402-6640
or by e-mail at lalbert@acba.org.

All tee times begin at 12:30 p.m., and
foursomes can play Callaway or Scram-
ble. Event organizers hope to break the
record amount raised last year of
$55,000, so whatever your skill level,
everyone is encouraged to come out
and spend the day with colleagues,
clients, and friends and have some fun
while supporting an important cause. ■

Pa. Supreme Court decision may affect insurance coverage
By Richard T. Victoria

When the Pennsylvania Supreme
Court ruled that homeowners
insurance covered the acts of a

mass murderer, it not only made for a
bizarre New Year’s headline, it also
caught the attention of the world of
business insurance. Depending upon
how aggressive insurance companies
are in attempting to extend the case to
other situations, the ruling may end up
changing how companies address a
wide range of insurance-related mat-
ters, including what type of insurance
to buy, how much of a deductible to
take, and how to structure a lawsuit
when the insurance company doesn’t
agree to cover an accident.

The decision could have ramifica-
tions far beyond the borders of the key-
stone state because courts continue to
be split on the point of law in question:
Does cause or effect determine what an
occurrence is for the purpose of insur-
ance coverage?

The facts of the case, Donegal Mutu-
al Insurance v. Richard Baumham-
mers, et al., are tragic. In April 2000,

Richard Baumhammers, a 42-year-old
mentally ill man living at home, took his
parents’ handgun and went on a two-
hour shooting spree in the suburbs of
Pittsburgh during which he killed five
people and injured a sixth, at a total of
four locations. The Baumhammers fam-
ily’s homeowners insurance policy
issued by Donegal Mutual Insurance
provided coverage for claims brought
against them for damages resulting
from bodily injury caused by an acci-
dent. The Baumhammers submitted a
claim to Donegal seeking coverage for
lawsuits filed against both Richard
Baumhammers and his parents by the
victims and their estates. Donegal filed
a suit in Allegheny County asking the
court to determine the extent of its obli-
gations to the Baumhammers, and
effectively, the victims.

There were essentially two legal
issues in the lawsuit:

1. Were the mass murders covered
by the policy because it had been com-
mitted with the handgun of Baumham-
mers’ parents, who held the homeown-
ers policy?

2. For the purpose of coverage,

should the acts in the shooting spree be
considered one occurrence or several
occurrences? The policy had a cover-
age limit of $300,000 per occurrence, so
depending on how many occurrences
the shooting spree represented, the
insurance company could be liable for
$300,000 to $1.8 million, an enormous
difference in money potentially avail-
able to the families of the victims.

It is the Pennsylvania Supreme
Court’s decision on the second point
that could have a significant effect on
business insurance coverage.

The original trial court decided that
Donegal had a duty to cover the claims
made against Baumhammers’ parents
resulting from the shootings and that
each shooting constituted a separate
occurrence, so that there were six
occurrences in all. After initially revers-
ing the decision, the Superior Court
eventually affirmed the order of the
trial court. Donegal took it to the Penn-
sylvania Supreme Court, where it won a
split decision. The Supreme Court said
that Donegal must cover the claim, but
that there was only one occurrence.

To the lay person, it may seem

absurd to consider six different shoot-
ings to be one occurrence, but here is
where the difference between cause
and effect comes into play. Cause and
effect are the two tests often used in
certain types of cases to define an
occurrence covered by an insurance
policy. An occurrence can be defined in
terms of what caused the accident
(cause) or in terms of what happened
as a result of the accident (effect). In
the Baumhammers case, the cause of
the occurrence was the parents’
alleged act of negligence in failing to
keep the gun away from a person
known to be unstable. The tragic
effects, of course, were the five dead
and one injured victims.

In making its decision, the Pennsyl-
vania Supreme Court acknowledged
that it had never addressed the cause
versus effect issue before, but noted
that Pennsylvania appellate courts
have consistently concluded that “the
‘cause’ theory represents the approach
that the courts of this Commonwealth
should follow.” The Court cited D’Aria
v. Zurich Ins. Co. (1986), Appalachian

Continued on page 10
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Thomson West’s Federal Civil Rules Handbook covers
revisions to Federal Rules of Civil Procedure
By Jennifer Pulice

Each and every Federal Rule of
Civil Procedure has been revised
in the most sweeping change

since the rules were enacted in 1938.
To help lawyers understand the
unprecedented changes that became
effective on Dec. 1, 2007, Thomson
West has published the Federal Civil
Rules Handbook, 2008 edition.

The 2008 edition of the Federal Civil
Rules Handbook not only contains the
text of the newly amended rules, but also
includes substantial analysis and com-
mentary to guide practitioners through
these new waters. It includes a summary
of the amendments, which explains the
objectives, nature, and scope of the
amendments. The book also contains a
map for each rule, summarizing the sub-
stantive, organizational, and language
changes for that rule, as well as com-
mentary at the rule section or sub-sec-
tion level providing detailed information
about all of these developments.

ACBA member Steven F. Baicker-
McKee co-authored the book.

“The amendments change the entire
landscape of the Federal Civil Rules,”
said Baicker-McKee. “If litigators cite a
provision based on where it used to be
located, they may be citing to the wrong
provision. In addition, the stylistic
changes to the rules mean attorneys may
be citing a rule to the court using old ter-
minology. The new edition of the hand-
book provides a road map that can orient
lawyers to these dramatic changes and

give them comfort that when they go to
court they are fully prepared.”

Baicker-McKee is a shareholder in
the Litigation Services Group of Babst,
Calland, Clements and Zomnir, P.C. and
is on the firm’s Operating Committee.
He has been with the firm since 1989,
and concentrates his practice on toxic
tort and products liability litigation,
environmental litigation, natural
resource and energy litigation, and a
wide variety of complex commercial
litigation. He tries cases across the
country before federal, state, and
agency tribunals. He has also served as
a mediator and as an arbitrator in a
variety of commercial disputes, and has
mediated disputes in a variety of com-
mercial and environmental contexts.

“The 2007 amendments were the
result of an effort to update and clarify
the language of all the rules. The rules
were enacted in 1938, then revised
numerous times over the years in piece-
meal fashion. Over those years and
many amendments, the way that vari-
ous concepts were described changed,
and the language and syntax changed.
So one of the main goals of the 2007
amendments was to make the language
clearer and more consistent, and to
improve the organization (which was
also jumpy as a result of the many
rounds of revisions). That sweeping
scope necessitated changes to literally
every rule. These changes were not
intended to work substantive changes to
the rules (although it is likely in places
that they at a minimum created issues

for litigators to argue about). They also
made a number of deliberate substan-
tive changes,” Baicker-McKee said.

He added that “We identified the
significance of these changes early last
year, and researched and wrote about
them over the summer. As a result,
when the 2008 edition of the handbook
came out just before Dec. 1, 2007, our
handbook already contained not only
the text of the amended rules, but sub-
stantial commentary about the effects
of the amendments. Specifically, at the
highest level, we include a general dis-
cussion of the nature and purpose of
the amendments in the handbook.
Next, at the individual rule level, we
include at the beginning, right after
the text of the rule itself, a roadmap of
the changes for that rule. This
roadmap identifies any substantive
amendments and organizational
changes (i.e., Rule xx.5(a) is now Rule
xx.5(c)), and provides an overview of
the nature of the stylistic language
changes. Finally, we drill down even
further into the details in our commen-
tary for each subsection of the rules,
explaining in detail what the changes
mean for the practitioner.”

In addition to the amendments to the
rules, the Supreme Court adopted revi-
sions for each of the appended, illus-
trated federal forms. The Supreme
Court also promulgated an entirely
new rule, Rule 5.2, designed to address
confidentially in pleadings. It also
issued its decision last year in Bell
Atlantic Corp. v. Twombly, which

expressly overturned prior precedent
and may have significantly changed the
nature of notice pleading under the
Federal Rules. These new develop-
ments are critical to litigators and
extensively covered in the handbook.

This new edition of the handbook
also marks its fifteenth anniversary as
it continues to serve as the most com-
prehensive single-volume guide on all
procedural aspects of civil litigation. It
contains more than 1,800 pages of pro-
cedural guidance in a quick and easy-
to-use reference tool, providing expert
discussion and practice tips, including
practical applications, limitations, and
traps, and specifying the timing for
each step in a civil action. The 2008
edition is updated with the most cur-
rent case law available, including more
than 1,000 new citations, a great many
of which are 2007 cases.

The handbook can be purchased at
http://west.thomson.com/store/product
.aspx?product_id=12370847.

A podcast interview with Baicker-
McKee and William M. Janssen, dis-
cussing the new Federal Rules of Civil
Procedure and their impact on litiga-
tors, can be downloaded at http://feeds.
feedburner.com/Westcast. 

Headquartered in Eagan, Minn.,
Thomson West is a provider of integrat-
ed information solutions to the U.S.
legal market. Thomson West is a busi-
ness within The Thomson Corporation
and was formed when West Publishing
and Thomson Legal Publishing merged
in June 1996. ■

On-target investment results are no random walk, but a simple function 
of research firepower applied at the exact intersection of value
and opportunity. At Fort Pitt Capital Group, we stay within our
circle of competence. We avoid the sort of scattershot thinking which
makes investing more complex than it needs to be. 

We calculate, plan and execute for our customers in a way that leaves 
little room for error, and we tell you exactly how your account is doing. 
If this sort of point-blank approach sounds good, or if lately your 
investment results have been more miss than hit, give us a call at Fort Pitt
Capital Group.

MANAGING PORTFOLIOS OF STOCKS, BONDS AND NO-LOAD MUTUAL FUNDS

P I T T S B U R G H  •  N A P L E S  

412.921.1822
WWW.FORTPITTCAPITAL.COM
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Benefits of ACBA membership are numerous
By Jennifer Pulice

Membership in the ACBA
includes access to discounted
rates on numerous programs

and services. Listed below are several of
the discounted programs that members
are encouraged to take advantage of.

“We regularly meet with vendors who
can provide valuable products to the
legal profession, and we are usually able
to negotiate substantial group discount
rates. Our membership benefits are a
great benefit of belonging to the ACBA,
and I hope our members take advantage
of these valuable opportunities,” said
ACBA Executive Director David Blaner.
“In addition, the bar association and
foundation offer great services that our
members should definitely be aware of.”

Affiniscape Merchant Solutions
A benefit that the ACBA recently

began offering to members was the law
firm merchant account. A law firm
merchant account is a professional
payment solution that handles client
funds. This program is not available
through normal merchant services or
banks, however it is available through
the ACBA member program and fea-
tures special member pricing and
reduced processing fees, no application
or monthly minimum fees, and no con-
tract—you pay as you go and can can-
cel at any time.

Another key feature of the law firm
merchant account is that it enables your
practice to accept and process credit
cards in compliance with state and ABA
guidelines. It is a secure solution that
safeguards and separates client funds
into trust and operating accounts, com-
pletely avoiding the risk of commin-
gling earned and unearned fees. Open-
ing a law firm merchant account is easy
and helps your practice safeguard and
segregate client funds, attract clients
and win business, improve cash flow,
and reduce collections.

If you are considering or already
accept credit cards in your practice, you
are encouraged to confirm that your pro-
gram is competitive and processes credit
transactions the right way. Call for a no
obligation consultation with our partner
Affiniscape Merchant Solutions at 866-
376-0950 or visit www.affiniscape
.com/ACBA to learn more.

PNC
The ACBA and PNC have partnered

to bring special services to ACBA
members. Through a relationship with
PNC, you’ll have direct access to the
expertise, solutions and service that
you need for your firm, your employ-
ees, you personally—as well as your
clients. Your PNC Relationship Manag-
er will coordinate the resources you

need, so you can stay focused on serv-
icing your clients. What makes PNC dif-
ferent from other financial institutions?
The key differentiator is that your PNC
Relationship Manager is your key point
of contact. He/she will coordinate all of
your financial solution needs, from spe-
cialized checking solutions for conduct-
ing everyday firm business to escrow
account management services, cash
management solutions, personal bank-
ing solutions, as well as investment and
wealth management services. We pro-
vide a one-stop point of contact to coor-
dinate all of your financial needs.
Please contact Tracy DeCock, Manager
of Professional Services for PNC Busi-
ness Banking, at 412-762-9999 or
tracy.decock@ pnc.com.

Avis
With special discounts and the high-

est levels of service, there’s never been a
better reason to rent with Avis! By rent-
ing a car through the ACBA website,
your Avis Worldwide Discount (AWD)
number A487000 is included, and Avis
will automatically shop for the lowest
rate available. When completed, you’ll
get instant confirmation of your reserva-
tion online and via e-mail. Avis offers
Allegheny County Bar Association mem-
bers great money-saving coupons on top
of special weekend, weekly, and monthly
rates. Avis posts coupons on the ACBA
website as well. Simply present a print-
ed coupon with your next rental to save.

LexisNexis
LexisNexis and the Allegheny Coun-

ty Bar Association also work together
to support the legal profession.
Allegheny County Bar Association
members are eligible for exclusive
LexisNexis benefits, including an
exclusive online menu discount—if you
are a new LexisNexis online customer,
you can receive a five percent discount
on every online menu.

The partnership with LexisNexis
also offers research value packages:
lexisONE offers online research priced
by the day, week, or month for small
law firms. Choose from state and feder-
al case law and practice area packages.
For more information, visit www.lexis
one.com. Members can also find out
more about these exclusive bar associ-
ation offers by calling 866-836-8116.
For the online menu discount, please
mention offer #203367.

Business Solutions Division of

Office Depot
The ACBA has partnered with the

Business Solutions Division of Office
Depot to offer significant member dis-
counts on the solutions your firm
requires! Save up to 88 percent off
manufacturer list prices on office sup-

plies, and enjoy discounts on additional
categories including our print-on-
demand and promotional product serv-
ices. To learn more, contact your per-
sonal on-site account representative
Bill Gallagher today at william.
gallagher@officedepot.com.

USI Affinity Insurance
USI Affinity Insurance offers group

insurance plans to ACBA members at
very competitive rates. The ACBA
Lawyer Insurance Committee con-
stantly monitors the market to secure
the broadest and most economical cov-
erage available. The following cover-
age is available: accidental death and
loss of use insurance, disability income
insurance, life insurance (term life and
10-year level life), employee salary
protection, hospital indemnity, lawyers
professional liability, medical insur-
ance, overhead expense insurance,
surety bond program, ERISA bond, and
auto and homeowners insurance.

ACBA’s attorney placement service
The Allegheny County Bar Associa-

tion’s attorney placement service
focuses on the special staffing needs of
attorneys. The ACBA offers a free,
web-based job search board. The
ACBA also offers limited networking
for attorneys through the executive
director and his administrative assis-
tant. For additional information, please
call Jann Dalton at 412-402-6602.

ACBA Legal Placement Service
ACBA Legal Placement Service, a

division of WorkTime Options, Inc., is
endorsed and sponsored by the ACBA
for the recruitment and placement of
support staff in the legal community.
Please call 412-261-0744 for permanent
and temporary paralegal, legal secretar-
ial, and administrative placement oppor-
tunities. Resumes or inquiries may be e-
mailed to acbalps@comcast.net.

Allegheny County Bar Foundation’s

Lawyers Fund
The Allegheny County Bar Founda-

tion’s Lawyers Fund was established to
relieve want or distress among the
members of the bar association or their
families by making loans; to promote,
advance, improve, and facilitate the
administration of justice in Allegheny
County through dissemination of educa-
tional information; to give scholarships,
fellowships, and grants-in-aid for
research, writing, and other studies of
law and of the administration of justice;
to make loans to deserving law students,
without interest and without security, or
to create scholarships as outright grants
to worthy law students; and to acquire,
preserve, and exhibit rare books,
objects of art, and items of historical
interest having legal significance bear-
ing on the administration of justice. To
make a request to the Lawyers Fund or
for more information, members can
contact Blaner at 412-402-6601.

For more information on these mem-
bership benefits, please visit the mem-
bership benefits section of the website
located at http://www.acba.org/ACBAsite/
Members/MembershipBenefits.asp. ■
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Collaborative effort yields statewide
benchbook on crimes of sexual violence
By Steve Schell

Acomprehensive reference guide,
sponsored by the Pennsylvania
Supreme Court, and designed to

help prepare judges for the complex
and ever-changing criminal justice
issues surrounding sexual violence was
released in January in Allegheny Coun-
ty. The Sexual Violence Benchbook will
eventually be distributed to all trial
judges in Pennsylvania.

The book’s principle author was
Pennsylvania Superior Court Judge
Jack Panella. Also contributing to the
book was Leemie Kahng Sofer, Esq., for-
mer deputy chief of the Sex Crimes
Prosecution Unit, Manhattan District
Attorney’s Office. The benchbook was
completed in collaboration with the
Pennsylvania Coalition Against Rape
and supported by a grant from the Penn-
sylvania Commission on Crime and
Delinquency. The awarded funds origi-
nate with the U.S. Department of Jus-
tice, Office of Violence Against Women.

Benchbooks provide commentary
and information regarding relevant
laws, statutes, administrative code pro-
visions, and case law on a particular

subject or subjects. The books do not
try to tell the judge how to rule, but
rather attempt to provide information
to help the judge reach a decision when
a relevant case arises.

“This should be a valuable resource
for trial judges statewide,” Chief Jus-
tice Ronald D. Castille said. “I thank all
those involved, especially Superior
Court Judge Jack Panella, for leading
this effort and pulling together a bal-
anced advisory committee of judges,
prosecutors, defense attorneys,
researchers, and practitioners with the
expertise to assist in this endeavor.”

Judge Panella said, “Our goal is
that this benchbook will be an inte-
grated resource for judges who
address all stages of the criminal jus-
tice system as well as the impact of
the crime on victims.”

Delilah Rumburg, executive director
of the Pennsylvania Coalition Against
Rape (PCAR) said, “I am awed by the
collaboration of those who provided
their valuable expertise in the develop-
ment of this benchbook. Because of the
dedication of these individuals, Penn-
sylvania will be better prepared to
address sexual violence issues.”

The benchbook will be posted on the
Pennsylvania Unified Judicial System’s
website at www.courts.state.pa.us.

The benchbook is divided into the
following major sections:

• Understanding Sexual Violence
provides an in-depth discussion of the
history and development of laws crimi-
nalizing sexually violent behavior and
is intended to provide a comprehensive
understanding of Pennsylvania’s cur-
rent sexual offense laws. Special
emphasis is given to the physical and
psychological impact of sexual assault
on a victim as well as victims’ rights
under Pennsylvania law.

• The Process of a Sex Offense Case
addresses the procedural and practical
steps of a sex offense case, from pre-
trial issues to appellate review. This
section also provides assistance for
sentencing preparation, clarifying the
oftentimes complex guideline factors
and mandatory penalties that apply to a
convicted sex offender.

• Life after Megan’s Law reviews and
compares collateral ramifications of a
sexual offense conviction, including sex
offender registration laws and profiling.

• Resources provides information

on victim services, a list of experts in
the field of sex offending behavior, and
Web links to agencies that provide sup-
port in sex offender management.

In addition to Judge Panella and
Leemie Kahng Sofer, other notable con-
tributors include Lynn Carson of PCAR
and Teresa Scalzo, Esq. of the Ameri-
can Prosecutor’s Research Institute.

The Sexual Violence Benchbook
Advisory Committee includes: Honor-
able Correale F. Stevens, Superior Court
of Pennsylvania; Honorable Mary Jane
Bowes, Superior Court of Pennsylvania;
Honorable Paul Panepinto, Philadelphia
Court of Common Pleas; Honorable
Carol K. McGinley, Lehigh County Court
of Common Pleas; Honorable Joseph M.
Augello, Luzerne County Court of Com-
mon Pleas; Honorable Edward D. Reib-
man, Lehigh County Court of Common
Pleas; Honorable Terrence R. Nealon,
Lackawanna County Court of Common
Pleas; Honorable Stephen A. Zappala,
Jr., District Attorney, Allegheny County;
Honorable John M. Morganelli, District
Attorney, Northampton County; Steve N.
Goudsouzian, Esq., Easton, Pa.; George
A. Heitzman, Esq., Bethlehem, Pa.; Gary
Neil Asteak, Esq., Easton, Pa. ■

News and Notes
Schnader Harrison Segal & Lewis LLP

has announced that Jennifer Callery, an
attorney with expertise in commercial lit-
igation, has been elected to serve a three-
year term as a member of the board of
directors of Preservation Pittsburgh.

◆    ◆    ◆
Maureen P. Kelly has become a Fel-

low of the American College of Trial
Lawyers (ACTL). Kelly is a sharehold-
er at the Pittsburgh-based law firm
Babst, Calland, Clements and Zomnir,
P.C. Her practice focuses on employ-
ment litigation.

◆    ◆    ◆
Houston Harbaugh is pleased to

announce that Bradley J. Franc has been
named one of the “Top 100 Attorneys”
across the nation by Worth magazine.

◆    ◆    ◆
bit-x-bit, LLC is pleased to announce

that W. Scott Ardisson, President of bit-
x-bit, LLC is profiled in an article enti-
tled “Computer Forensics Pro” in this
month’s issue of TEQ published by the
Pittsburgh Technology Council.

◆    ◆    ◆
Professional Services Marketing

Association announced its 2008 Board
of Directors: Anna Marks, President;
Sandy Fantini, President-Elect; Sandy
Rhodes Svoboda, Treasurer; Polyxena
(Polly) Speros, Secretary; Lori L. Alder-
man, Keith T. Cameron, and Nancy
Kavinsky, Members at Large; Anne M.
Parys, Jennifer M. Kuban, Members
Emeritus. Committee Chairs include:
Darci Saunder, Public Relations; Kim-
berly Eckenrode, Programming; Sandy
Fantini, Membership; Kelli Miller, Uni-
versity Mentoring; Erin May, Website;

Jennifer M. Kuban,
Sponsorship.

People on
the Move

The Law Offices
of Ira Weiss is
pleased to announce
that Alan Lubelski
has joined the firm
as the newest mem-
ber of its public sec-

tor law practice.
Lubelski will focus
on providing client-
focused services
spanning the educa-
tional, municipal,
and tax sectors.

◆    ◆    ◆
Bruce F. Rudoy, a

Shareholder with
the law firm Tucker
Arensberg, P.C., was
recently elected to
serve on the firm’s
Board of Directors.
A member of the
firm’s Business and
Finance Group,
Bruce concentrates
his practice in the
areas of business
transactions, gener-
al corporate law,
securities, corpo-
rate finance, and
real estate.

◆    ◆    ◆
Goehring, Rutter

& Boehm is pleased
to announce the
addition of two new
associates, Kevin P.
Grady and Robert
C. Fratto, to their
firm. Grady joins as
a 2007 graduate of
the University of
Dayton School of
Law, received the
CALI Award for
Future Excellence
in Wills and Trusts,
and was an Aca-
demic Excellence
Scholarship recipi-
ent. Robert Fratto
joins as the newest
member of the Liti-
gation Group. Prior
to attending law
school, Fratto’s
expertise was in
politics, having
worked as a Policy

Analyst for the now appointed Attorney
General Tom Corbett and an assistant

to State Represen-
tative John Pippy.

◆    ◆    ◆
The Webb Law

Firm recently
announced the
appointment of five
new attorneys to its
practice. Now serv-
ing as associates
are Bryan P. Clark,
Emily A. Danchuk,
Taressa J. Fenus,
Adam J. Komo-
rowski, and John W.
Zerr. Clark is a
patent attorney
with expertise in
chemical engineer-
ing as well as the
law. Danchuk is a
trademark attorney
with significant
experience in busi-
ness and the law.
Fenus is a patent
attorney with a
strong background
and experience in
the field of bio-
chemistry. Komo-
rowski is an attor-
ney who applies his
experience in
mechanical engi-
neering to patent,
trademark, and
copyright work.
Zerr is a patent
attorney who has
worked actively in
areas of mechanical
engineering.

◆    ◆    ◆
Houston Har-

baugh announced
the election of
three attorneys to
its Executive Com-
mittee and the
transition of two
directors to Of
Counsel status.
Bradley J. Franc,

Mary-Jo Rebelo, and Alex W. Thomson
were elected to the Executive Com-

mittee. Franc concentrates his prac-
tice in the areas of business planning,
commercial transactions, federal and
state tax issues, and estate and succes-
sion planning. Rebelo concentrates
her practice in the areas of commer-
cial litigation and employment law.
Thomson concentrates his practice in
the area of business law and heads the
firm’s Corporate Department. The
firm’s two founders, Gregory A. Har-
baugh and John D. Houston, have
transitioned to Of Counsel status.
Houston, who has been practicing law
since 1966, works in the areas of
healthcare, general corporate matters,
and estate planning and wealth
preservation. Harbaugh, a lawyer
since 1967, concentrates his practice
in the areas of business law, tax and
general corporate matters, and estate
planning and wealth management.

◆    ◆    ◆
United States

Steel Corporation
announced that
Mihir A. Munshi
has joined its Law
Department as an
attorney in the
International Sec-
tion.

◆    ◆    ◆
Houston Har-

baugh announced
the addition of
Danielle N. Hykes

as an associate in its Corporate Depart-
ment. Hykes concentrates her practice
in the areas of corporate and commer-
cial real estate transactions.

Changes in Status
Allan G. Gallimore was suspended

by the Supreme Court of Pennsylvania
for a period of three months from the
practice of law in the United States Dis-
trict Court for the Western District of
Pennsylvania effective Feb. 8, 2008. ■

All submissions for “Bar Briefs” or “In
Memoriam” should be sent to the atten-
tion of David Blaner, ACBA Executive
Director, 400 Koppers Building, 436 Sev-
enth Ave., Pittsburgh, Pa., 15219, or e-
mailed to dblaner@acba.org.

Bar Briefs

Alan
Lubelski 

Emily A.
Danchuk
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Fenus

Adam J.
Komorowski

John W.
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Rudoy

Kevin P.
Grady

Robert C.
Fratto

Bryan P.
Clark
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YOUR PRACTICE HAS GROWN…
SO HAVE YOUR CLIENTS’ NEEDS

Fox Rothschild LLP
ATTORNEYS AT LAW

CONSIDER JOINING FOX ROTHSCHILD.

Bob Whitehill did.  A well-known and highly
regarded immigration attorney, Bob has built
his practice exclusively on immigration and
nationality law for more than two decades.
He joined Fox Rothschild, expanding from a
boutique practice to a national platform to
ensure that his clients had the access to a
wide range of services.  Bob also had an
opportunity to expand his career with
leadership roles, and he now serves as 
chair of Fox’s Immigration Practice Group.  
A bigger platform and a better role – Fox 
was Bob’s perfect match.  

At Fox Rothschild, you'll have a network of
400 attorneys across 40 practice areas in 
14 offices coast to coast.  For 100 years,
Fox Rothschild has been helping clients -
and attorneys just like you - achieve success.
Fox Rothschild: make it your next smart
business move.

For more information, contact Jay D.
Marinstein, Office Managing Partner,
Pittsburgh Office at 412.391.1334.

California    Delaware Florida    Nevada    New Jersey    New York    Pennsylvania

A Pennsylvania Limited Liability Partnership

www.foxrothschild.com

IT’S TIME TO OFFER COMPREHENSIVE SERVICE

Let Our Experience Be Your Guide®

Continuing Legal Education
sponsored by the ACBA and PBI

C L E  P R O G R A M S

ACBA Registration Information: Register for any of these programs via: Mail: CLE Dept., ACBA, 400
Koppers Building, 436 Seventh Avenue, Pittsburgh, PA 15219; Fax 412-261-6438; Phone: 412-402-6612.
PBI Registration Information: MAIL: PBI, 5080 Ritter Road, Mechanicsburg, PA 17055-6903; FAX:
(717) 796-2348; PHONE: (717) 796-0804 or (800) 932-4637; ON THE WEB: www.pbi.org. All PBI CLE
programs are sponsored by The Pennsylvania Bar Institute & The Allegheny County Bar Association.

BUSINESS LAW
Commercial Documents Series 2008—

Acquisition Agreements
First of 3, 2-hour sessions that puts you in the driver’s seat,

wheeling and dealing important business transactions.
Learn the ins and outs for when you sit down to draft your own forms.

Credits: 2 substantive (per session) • When: Thursday, March 27, 2008; 12:30 p.m. to 2:30 p.m., check-
in and lunch begin at 12:00 noon • Where: Allegheny County Bar Auditorium, 920 City-County
Bldg., 414 Grant St., 9th Fl. • Tuition (includes course book and lunch): Per Person/Per Session:
$99; Per Person/Per Each Session (when signing up for all three sessions that are available in this
series): $79; Tuition is non-transferable. Register with PBI.

CRIMINAL
Auto Stops

Don’t miss this half-day program and the opportunity
to make sure you are up-to-date on the laws, and the

strategies for defense in an auto stop case.
Credits: 4 substantive • When: Tuesday, March 25, 2008; 9:00 a.m. to 1:15 p.m., check-in begins at
8:30 a.m. • Where: The Conference Center at Mellon, Two Mellon Center (Union Trust Bldg.), 501
Grant St., 10th Fl. • Tuition (includes course book): *Early Registration Discount - Member-Pa.,
or any co. bar assn: $189; Member admitted after 1/1/04: $169; Nonmember: $209; Paralegals attend-
ing with an attorney: $99; Paralegals attending alone: $129; Judges & judicial law clerks: $95; Judges
& judicial law clerks admitted after 1/1/04: $85; *Standard Registration - Member-Pa., or any co. bar
assn: $214; Member admitted after 1/1/04: $194; Nonmember: $234; Paralegals attending with an
attorney: $124; Paralegals attending alone: $154; Judges & judicial law clerks: $120; Judges & judicial
law clerks admitted after 1/1/04: $110; *Registrations received more than 2 days before the presenta-
tion qualify for the Early Registration Discount. Register with PBI.

ESTATE ADMINISTRATION
2008 Nuts and Bolts

of Estate Administration
Credits: 2 substantive • When: Wednesday, April 2, 2008; 3:00 p.m. to 5:00 p.m.; registration at
2:30 p.m. • Where: Hilton Garden Inn Southpointe, 1000 Corporate Drive, Canonsburg, Pa. 15317
• Cost: Free to Probate and Trust Section members, $60 for non-section members, $80 for non-ACBA
members, and $45 for no CLE credit or non-lawyers. Register with ACBA.

REAL ESTATE
PRACTICE

The Real Estate Development Transaction:
Retail Projects

Advice on how to examine and address issues that arise in
representing purchasers and sellers of retail projects. Pick up

practical insights, practice points; and advice.
Credits: 4 substantive • When: Friday, March 14, 2008; 8:30 a.m. to 12:45 p.m., check-in begins at
8:00 a.m. • Where: Pittsburgh Marriott City Center, 112 Washington Pl. • Tuition (includes course
book): *Early Registration Discount - Member-Pa., or any co. bar assn: $199; Member admitted after
1/1/04: $179; Nonmember: $219; Paralegals attending with an attorney: $99; Paralegals attending
alone: $129; Judges & judicial law clerks: $100; Judges & judicial law clerks admitted after 1/1/04: $90;
*Standard Registration - Member-Pa., or any co. bar assn: $224; Member admitted after 1/1/04: $204;
Nonmember: $244; Paralegals attending with an attorney: $124; Paralegals attending alone: $154;
Judges & judicial law clerks: $125; Judges & judicial law clerks admitted after 1/1/04: $115; *Registra-
tions received more than 2 days before the presentation qualify for the Early Registration Discount.
Register with PBI.

A Day on Real Estate—
Pittsburgh

You choose the topics! Catch up on the new developments and
pick up a wealth of practical information & tips. Plus, get new insights

into the legal issues that you deal with daily.
Credits: 6 substantive/ethics *Workshop choices will determine whether credits are substantive or ethics • When:
Thursday, March 27, 2008; 8:30 a.m. to 3:40 p.m., check-in begins at 8:00 a.m. • Where: Pittsburgh
Marriott City Center, 112 Washington Pl. • Tuition (includes course book and lunch): *Early Reg-
istration Discount - Member-Pa., or any co. bar assn: $199; Member admitted after 1/1/04: $179; Non-
member: $219; Paralegals attending with attorney: $99; Paralegals attending alone: $129; Judges &
judicial law clerks: $100; Judges & judicial law clerks admitted after 1/1/04: $90; *Standard Registra-
tion - Member-Pa., or any co. bar assn: $224; Member admitted after 1/1/04: $204; Nonmember: $244;
Paralegals attending with attorney: $124; Paralegals attending alone: $154; Judges & judicial law
clerks: $125; Judges & judicial law clerks admitted after 1/1/04: $115; *Registrations received more
than 2 days before the presentation qualify for the Early Registration Discount. Register with PBI.

SKILLS TRAINING
David Binder on Pennsylvania Evidence

Learn from David F. Binder, acknowledged authority on evidence,
the best way to prepare your case correctly and excel in

your evidential arguments.
Credits: 3 substantive • When: Friday, March 28, 2008; 8:30 a.m. to 11:45 a.m., check-in begins at
8:00 a.m. • Where: Pittsburgh Marriott City Center, 112 Washington Pl. • Tuition (includes course
book): *Early Registration Discount - Member-Pa., or any co. bar assn: $189; Member admitted after
1/1/04: $169; Nonmember: $209; Paralegals attending with attorney: $99; Paralegals attending alone:
$129; Judges & judicial law clerks: $95; Judges & judicial law clerks admitted after 1/1/04: $85; *Stan-
dard Registration - Member-Pa., or any co. bar assn: $214; Member admitted after 1/1/04: $194; Non-
member: $234; Paralegals attending with attorney: $124; Paralegals attending alone: $154; Judges &
judicial law clerks: $120; Judges & judicial law clerks admitted after 1/1/04: $110; *Registrations
received more than 2 days before the presentation qualify for the Early Registration Discount. Regis-
ter with PBI.

Allegheny County
Bar Association

BANKRUPTCY - DIVORCE - ESTATES

Do you have a 
client with an

upside down house?
(over-leveraged home)

New Millenium Investments, LLC
1-724-933-9160 • 412-854-1060

and the Law Offices of Michael P. Schaefer, Esq.

WE CAN HELP!WE CAN HELP!

©
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In Memoriam

Earl J. Cavanaugh, 1921 - 2007

Earl J. Cavanaugh, 86, of Lakeland,
Fl., formerly of Pittsburgh,
passed away Aug. 26, 2007.

Cavanaugh received an engineering
degree from Carnegie Institute of
Technology and a doctor of laws degree
from the University of Pittsburgh in
1952. He served during World War II in
the U.S. Navy where he was a Lieu-

tenant in the South Pacific and North
Pacific theatres. Cavanaugh was a civil
trial lawyer and was a partner in the
law firm of Evans, Ivory and Evans in
Pittsburgh. In recent years, he and his
wife were residents of Lakeland, Fl. He
is survived by his wife, Doris S.
Cavanaugh and his sister, Joan Hursen
of Carlisle, Pa. ■

Honorable David W. Craig, 1925 - 2008

The Honorable David W. Craig, 82,
of Mt. Lebanon, formerly of
McCandless, passed away Feb.

11, 2008. Judge Craig retired in 1990
from the Pennsylvania Commonwealth
Court after 17 years of distinguished
service. He was a prominent Pitts-
burgh attorney for over five decades.
During the 1960s, Craig was the Pitts-

burgh City Solicitor, and thereafter the
Public Safety Director. He was a WWII
veteran serving as a bomber pilot, fly-
ing 35 missions over Europe. Craig was
the loving husband of Ella V. Craig;
beloved father of Linda Craig
(Stephen) Mooser, of Conn. and Muriel
C. (Leslie) Lagnese; well-loved grand-
father of Zachary, Jeremy, and Sara. ■

David E. Seidelson, 1929 - 2008

David E. Seidelson, a member of
the Pitt Law School Class of 1956,
and past member of the Alleghe-

ny County Bar Association, passed away
on Feb. 9, 2008. Seidelson started with
the firm of Rothman, Gordon and Fore-

man. After four years, he accepted a
position as professor of law at George
Washington University, where he taught
for 38 years before retiring. He was the
distinguished recipient of the Lyle T.
Alverson Chair. ■
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For all intents and purposes, account-
ing is now federally regulated. As
lawyers, nationally and collectively,
we must preserve our independence
by showing the world that we set and
adhere to the strictest standards of
ethics and professionalism.

“It’s equally important for lawyers
to work actively to uphold the inde-
pendence of our judiciary,” he added.
“When politicians relentlessly blame
judges for opinions that are legally
sound, but politically unpopular, it’s not
just a personal attack on those judges.
It weakens our profession’s foundation,
the rule of law.”

Diversity, which has been a major
initiative of the ACBA for the past five
years, is also high on the priority list of
the ABA. The ACBA has demonstrated
its commitment to promoting diversity
in recent years by hiring Gene Harris
as its diversity coordinator and more
recently, naming Linda Hernandez to
serve as the gender equality coordina-
tor. The ACBA’s Minority Summer Law
Internship Program and its Diversity
Summer Clerkship Program are prime
examples of efforts to nurture diversity
in the profession and in the community
in general.

“When gifted women and men of
diverse backgrounds face systematic
barriers to entering law school and
climbing the ranks of our profession,
it’s not just a lack of opportunity for
them. It’s a lost opportunity for all
lawyers, as we’re called on to serve an
increasingly diverse society,” said
Wells. “As a profession, we must be vig-
ilant in ensuring that our laws and
courts are accessible and fair to every-
one, especially to those from groups
that have historically been mistreated
or neglected.”

The ABA’s Diversity Center pro-
vides resources regarding opportuni-
ties for minorities in the profession.
Assistance is also available through the
ABA’s Commission on Women and the
recently formed Commission on Sexual
Orientation and Gender Identity.

Wells said the rule of law should be
important to all attorneys as a core
value. The ABA has a long history of
offering legal assistance to developing
countries and newly emerging democ-
racies as part of what he refers to as “a
Peace Corps for lawyers.”

“They provide wonderful opportuni-
ties for volunteer lawyers in America
to share their expertise with lawyers
overseas who look to our system as a
model. They strengthen the bar’s inter-
national ties as our world becomes
more global,” he noted. “They also
remind us here at home that we must
promote and cherish the rule of law at
every opportunity. We have our own
rule of law issues here at home—ques-
tions, for example, about habeas cor-
pus protections for terrorism
detainees, about torture, about surveil-

WELLS continued from cover page
lance. On these and other difficult mat-
ters that can be made more difficult by
the heat of politics, we as lawyers must
continue to stand up and be heard on
the one thing that serves as our
lodestar: the primacy of the rule of law
in our nation’s governance.” ■

employed in the legal profession;
• Promoting opportunity for women

in the judiciary;
• Encouraging the participation

of women in all facets of the legal
profession.

“Justice Cappy’s career has been
dedicated to professionalism, equality
of treatment for women lawyers and
litigants, and the advancement of
women in the profession,” said Pierson.
“He has supported women aspiring to
the bench, working behind the scenes
to provide strong encouragement.”

Judges Ward and Lenihan stated in
their joint nomination letter that Cappy
appointed four women to leadership
positions within the Public Defender’s
Office in the 1970s, marking the first
time in history a woman had held any
leadership role within that office.

Their nomination letter points out
that Cappy also played a role in the
careers of many local female judges,
including Lenihan, Cynthia Baldwin,
Kate Ford Elliott, Donna Jo McDaniel,
Kim Berkeley Clark, and Kim Eaton.

“Ralph has received a number of
honors over the years, including one
from the Chief Justices Association for
his work on judicial independence, but
when he received this award from the
local Women’s Bar Association, he was
truly touched,” said Ward. “It meant
something to him to receive this award,
and I think that speaks volumes.”

Lenihan said her first contact with
Cappy occurred when she was attend-
ing law school, and he came to speak at
the University of Pittsburgh about the
legal profession. Since then, he has
always been available to answer ques-
tions about the direction of her career.

“He personally helped me obtain my
position when I made the transition
from private practice to in-house coun-
sel at UPMC,” she recalled. “He then
counseled and assisted me a second
time when I applied for my present
position as U.S. magistrate judge.”

Lenihan commended Cappy’s efforts
in creating the first-of-its-kind Inter-
branch Commission for Gender, Racial,
and Ethnic Fairness while he was on
the Supreme Court. The commission is
aimed at preserving the rights of
women and eliminating gender-bias
conduct in the legal profession, relating
to both litigators and litigants.

Ramsden said Cappy has not just
“talked the talk,” but has “walked the
walk” by making diverse appointments
throughout his career and ensuring
that women were appointed to posi-
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tions of authority.
“It is his action, and not rhetoric,

that makes him qualified for this
award,” said Ramsden. “He is compas-
sionate and always shows that he cares
about others. On a professional level,
he has a keen sense of being able to lis-
ten to what others have to say, but then
having the courage to make the diffi-
cult decisions based upon what he feels
is the right thing to do.”

Redic and Hesz made reference in
their nomination letter to the authority
Cappy had when he served as chief jus-
tice for the past five years. In particu-
lar, he had the authority to appoint
attorneys and judges to various
Supreme Court committees and boards.
Twelve women are currently serving in
a variety of positions as a direct result
of his appointments. Of the 15 boards
and/or committees under the umbrella
of the Supreme Court, 10 are chaired or
co-chaired by women who were placed
in those positions by Cappy.

In addition, Cappy appointed the
first female administrative judge of the
Family Division and the Criminal Divi-
sion of the Allegheny County Court of
Common Pleas, as well as the first
female administrative judge in the
Civil Division and Traffic Court in
Philadelphia County.

“In addition to his formal appoint-
ments and informal networking, proba-
bly the most significant action taken by
Chief Justice Cappy to advance and
secure equality for women in the legal
profession was his co-founding of the
Commission for Gender, Racial and Eth-
nic Fairness,” said Redic and Hesz. “The
Interbranch Commission, which was ini-
tially chaired by Chief Justice Cappy,
was created in order to permanently
address the need to ensure gender and
ethnic fairness in the court system.

“Under his administration, women
have achieved greater opportunities to
impact the law and the legal profession
in unprecedented numbers,” the letter
continued. “He has consistently support-
ed the work of the WBA and undoubted-
ly as a result of that support, the WBA
has achieved a higher level of stature in
the Allegheny County legal community.”

Cappy has touched the lives of not
only women, but also men that he has
helped during their careers. Supreme
Court Justice Max Baer said Cappy
does not possess an ounce of egotism,
despite having an impressive career
and still wielding a lot of power.

“He’s a very humble, genuine, and
kind man,” said Baer. “What you see
and hear when you engage in a conver-
sation with him is truly who he is.
There is never a time when a colleague
calls that he doesn’t take the call or call
them back. The best advice he gave me
when I started on the court was advice
that he never followed himself. He told
me to learn to say no.”

Baer describes his mentor and
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friend as an effective administrator
who was very proactive in moving the
court and the state forward.

“He’s a rare person who is extraor-
dinarily effective and efficient from his
preparedness on the bench, to writing
opinions, performing administrative
duties, and simultaneously working on
numerous initiatives,” added Baer.

Cappy received several other
awards at the end of 2007 just prior to
his retirement from the Supreme
Court. In particular, he became the
ninth person to receive the Bar Medal
in the 112-year history of the Pennsyl-
vania Bar Association. The award is
presented to a PBA member whose
efforts have resulted in a significant
improvement in the administration of
justice or the legal profession.

“Pennsylvanians have greater access
to information about the courts and
court proceedings because of Chief Jus-
tice Cappy’s leadership in modernizing
our courts, which includes the tremen-
dous increase in postings of information
online to be easily accessible to the
legal profession and the public,” said
PBA President Andrew Susko when he
presented the award in November.

Cappy also received the 2007 Harry
L. Carrico Award for Judicial Innova-
tion in November from the National
Center for State Courts. The award is
named after former Virginia Chief Jus-
tice Harry Carrico, who was instru-
mental in founding the NCSC in 1971.

In December, Cappy was honored
with the Philadelphia Bar Association’s
top award for distinguished service.

Cappy graduated from the Universi-
ty of Pittsburgh School of Law in 1968
and served as a law clerk in the Court
of Common Pleas until 1970. From
1968-1978, he maintained a private
practice, and from 1970-1972, he
served as a lecturer on Constitutional
law at the University of Pittsburgh.

From 1970-1974, he was an instruc-
tor of criminal law and trial tactics for
the Pittsburgh Police Academy and the
Allegheny County Police Academy. He
worked in the Public Defender’s Office
from 1970-1975 as deputy director and
served as chief public defender from
1975-1978.

He began his judicial career in 1978,
when he was appointed as a trial judge
to the Allegheny County Court of Com-
mon Pleas, where he remained until
beginning his service on the Supreme
Court in 1990.

Looking back over his career, Cappy
said there is nothing that he would do
differently. He chose public service,
even though he knew it would require
sacrifices, and he credits his wife Janet
and his son Erik with making his life
easier along the way.

“The Supreme Court job was so busy
that I never had time to reflect on my
accomplishments,” he said. “Any
recognition of court accomplishments
should always include the work of my
colleagues. I just happen to be the one

who retired so I’m getting the recogni-
tion, but the projects were a collegial
effort of the entire court.” ■

by OLV’s goal of maximizing revenue
and/or in reaction to Salamon’s com-
plaints of harassment. Because a rea-
sonable fact finder could conclude that
the hospital’s quality assurance stan-
dards extended beyond health and
safety concerns or Salamon’s specific
medical qualifications, and because
Salamon was subject to possible nega-
tive peer review for violation of those
standards, Salamon was able to demon-
strate a genuine factual conflict
regarding the extent of control exer-
cised by OLV. Therefore, the lower
court’s decision was reversed, and the
Title VII and related state claims can
go forward to a jury.

While summary judgment may be
appropriate in some circumstances in
which “independent” staff physicians
sue a hospital, these cases are fact spe-
cific. Hospitals should be aware of this
case, as it outlined in some detail the
court’s analysis of the hospital’s peer
review process. Further, all employers
should recognize that the degree of
control exercised over individuals can
re-categorize an independent contrac-
tor into an employee, creating potential
exposure to Title VII liability. ■
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Ins. Co. v. Liberty Mutual Ins. Co.
(1982), and General Accident Ins. Co. of
Am. v. Allen (1988) as cases in which
the “cause” definition of occurrence
had prevailed.

The Superior Court had held that
Richard Baumhammers committed six
individual acts of shooting his victims,
which constituted six occurrences for
insurance purposes. Though it was
impossible for the Supreme Court to
ignore the fact of five deaths and one
severely injured person, it concluded
that “to determine the number of
‘occurrences’ for which an insurance
company is to provide coverage, the
more appropriate application of the
cause approach is to focus on the act of
the insured that gave rise to their lia-
bility.” The court saw just one act that
gave rise to the liability, that being the
parents’ act of negligence regarding
storage of the handgun.

While the Baumhammers case
focused on homeowners insurance, it is
likely that insurance companies will
take the position that the Pennsylvania
Supreme Court’s ruling also extends to
other liability insurance, including
business insurance. Indeed, insurers
may attempt to argue that the decision
extends to other entirely different fac-
tual scenarios in an attempt to limit
their obligations to provide coverage
for claims arising from environmental
hazards or defective products.

INSURANCE continued from page 3

Insurance companies may attempt
to reduce their exposure for environ-
mental or product liabilities. The way
the law has developed, businesses reg-
ularly depend upon older policies to
cover such liabilities. Many of these old
policies have per-occurrence limits,
but no policy limits. It is likely that
insurance companies in Pennsylvania
cases are now going to argue that the
accident, leak, or other acts that trig-
gered the damage were a single cause
that defined one occurrence. For exam-
ple, if the same substandard piece of
metal resulted in 50 lawnmowers being
made with defective blades, which in
turn caused 50 separate accidents, the
insurance company may choose now to
consider its liability to be limited to one
occurrence—that is, the use of the
defective material. In such a scenario,
if the policy has a per occurrence cap
and either no aggregate cap or a much
higher aggregate cap, then the insur-
ance company may argue that it is
liable for substantially less than that
for which it would have been liable had
the “effects” test prevailed in
Baumhammers. Though Baumham-
mers may not definitively resolve the
issues present in these cases, business-
es should not be surprised if insurers
rely upon the case to attempt to limit or
deny coverage.

To the extent that insurers are able
to extend Baumhammers beyond dis-
putes relating to homeowners insur-
ance, a potential consequence is a
reduction in the value of settlements of
Pennsylvania lawsuits and insurance
claims. It is an axiom of the practice of
law that the absence of coverage drives
down settlement amounts. If the attor-
neys for injured parties know that an
insurance company will cover only one
occurrence instead of multiple occur-
rences, they will likely ask for and
agree to a lower settlement figure
because the pocket of the insured busi-
ness or individual will not be as deep.
Of course, such a reduction in insur-
ance coverage could also cause defen-
dants to pay more of their own money
to resolve claims.

On the other hand, there are also
situations in which the business sub-
mitting a claim could attempt to bene-
fit from the decision. Take the case of
a business with a per-occurrence
deductible which is very high. Though
no smaller individual claim would be
covered (because its value is less than
the deductible amount), the insured
could argue based upon Baumham-
mers that a group of related claims
wrapped together in the cloak of the
“cause” test should exceed the
deductible and be covered.

It may take a while for the business
community to determine precisely the
extent of the impact of Baumhammers.
Depending upon the responses of
insurers and the courts, businesses
may have to react by changing their
risk management strategies. Business
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owners may have to reconsider the
types of coverage they buy, including
the size of the per-occurrence and life-
of-policy deductibles and liability caps,
especially if insurance companies have
their way. As the situation evolves, it
could also change how businesses
approach submitting claims and the
legal arguments their attorneys pursue
when suing insurance carriers for
denied claims. Of course, much
remains to be seen, and it is far from
certain that business insurance obliga-
tions will be dictated by the Baumham-
mers case.

Although the Baumhammers deci-
sion is a matter of Pennsylvania law, it

could have ramifications beyond the
state’s borders. Because it is a state
supreme court decision and because
there continues to be a split in the way
that courts address the number of
occurrences issue, attorneys will look to
the Pennsylvania decision when they
develop arguments to present in courts
of other states, and it is likely that
judges will also consider the case.
Moreover, for cases in which the ques-
tion of which state’s law controls the
interpretation of a policy is at issue,
both plaintiffs and defendants who
think they have a better argument
under the “cause” test will push to
apply Pennsylvania law if at all possi-

ble. Finally, Pennsylvania is one of the
most populous states in the U.S., so any-
thing that tends to drive settlement
amounts down in the keystone state will
affect average settlements nationally. ■

Richard T. Victoria is a business attorney
with Meyer, Unkovic & Scott LLP. Victoria
concentrates his practice on insurance
coverage and commercial disputes, and
can be reached at rtv@muslaw.com.
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