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Housing and mortgage problems spur
calls during KD & You and the Law

By Tom Loftus

If the twenty-fourth annual KD & You
and the Law program held on April
10 at KDKA-TV studios is any indi-

cation of future programs, next year’s
volunteers may be answering phones
even before they can be seated. This
year, the phones never stopped ringing.

Volunteers answered approximately
180 calls an hour over this year’s 10-
hour event, handling questions about
almost every area of the law.

“This year, real property issues and
bankruptcy were up considerably, no
doubt due to the ongoing crisis in the
housing and mortgage industry and the
impact it is having on finances,” said
Ken Gormley, President of the Alleghe-
ny County Bar Association. “The twen-
ty-fourth annual KD & You and the Law
again proved that many people are look-
ing for legal assistance and need our
help, and that our members continue to
champion the spirit of volunteerism.”

According to Dave Blaner, Executive
Director of the Bar Association, “Every
year we get hundreds and hundreds of
calls, but normally there are periods
when the calls may slow down a bit. Not
this year! The phones never stopped
ringing, not even for a second for the
entire ten hours. We can’t thank our vol-
unteers or our partners at KDKA-TV
enough for making this possible.”

KDKA consumer reporter Yvonne
Zanos again hosted the program and
encouraged her viewers to “not waste this
opportunity to get answers to [their] legal
questions” during her live interviews in

the KD & You and the Law studios.
While bar association volunteers

answered many questions in the studio,
there was just as much activity in the
association’s Lawyer Referral Services
offices across town.

According to Whitney Hughes,
Director of the Lawyer Referral Serv-
ice, “We answered a couple hundred
calls passed on to us from our volun-
teers during KD & You and the Law,
which made for a very busy couple of

days. But we were able to assist most
of the callers and made 35 referrals to
our LRS pool of attorneys.”

Next year will be the twenty-fifth
anniversary of KD & You and the
Law. ■

PHOTO BY JENNIFER PULICE

Volunteers answer phone calls from the public during the twenty-fourth annual KD & You and the Law on April 10.

■ Lawyer Referral Service helps 200+ callers needing more assistance

Minority Collaborative becomes
official ACBA Committee
By Lisa M. Wolfe

The month of March was filled with
excitement for members of the
Allegheny County Bar Associa-

tion’s Minority Collaborative Commit-
tee. On March 18, 2008 the ACBA
Board of Governors approved a propos-
al to merge the Minority Collaborative
into the existing Opportunities for
Minorities (OFM) Committee. On
March 20, the Collaborative hosted a
panel discussion entitled “What every
new (and seasoned) minority attorney
wanted to know about networking, but
was afraid to ask.” This was the Collab-
orative’s second panel discussion. Its
first was held in October 2007. Both
presentations filled the ACBA auditori-
um at the City-County Building to

PHOTO BY JOANNA TAYLOR

The Hon. Lisa Lenihan responds to a question during the March 20 Minority Col-
laborative panel discussion. Other panel members included (from left to right)
Lisa Hernandez, Brian Parker, moderator Korry Greene, and JoAnne Larose.Continued on page 8
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Applicant drug testing policy
violates Fourth Amendment
By Marla N. Presley

Pre-employment drug testing by
various types of employers has
become commonplace over the

years. Nearly 84% of employers last
year required some form of pre-employ-
ment screening. However, in a March
13, 2008 ruling, the Ninth U.S. Circuit
Court of Appeals ruled that an Oregon
city violated the constitutional rights of
a woman who had applied for a city
library job when it withdrew its employ-
ment offer after the applicant refused a
mandatory pre-employment drug and
alcohol test. Lanier v. Woodburn, Ninth
Cir. No. 06-352622, March 18, 2008.

In 2004, the applicant, Janet Lanier,
applied for employment with the city as
a library page. The city offered Lanier
a position, but conditioned the offer
upon Lanier taking and successfully
passing a pre-employment drug and
alcohol test. While the city had no rea-
son to believe Lanier was using drugs
or alcohol, it required the test as a mat-
ter of policy; that policy was applied
consistently to all applicants. When
Lanier refused to take the test, the city

withdrew its offer of employment.
Lanier filed a lawsuit against the

city alleging that the mandatory drug
test violated her right to privacy
afforded under the Fourth Amendment
and Article 1, Section 9 of the Oregon
Constitution. The district court granted
summary judgment in favor of Lanier,
finding that the policy was unconstitu-
tional on its face. The Ninth Circuit
affirmed in part and reversed in part—
ultimately finding while the policy was
not facially invalid (as a set of circum-
stances could exist under which the
policy could be valid), the policy, as
applied to Lanier, was unconstitutional.

The city argued that it had a “sub-
stantial and important” interest in
screening employees because: 1) drug
abuse is a serious social problem; 2)
drug use has an adverse impact on job
performance; and 3) children must be
protected from those who use drugs.
The Court rejected the city’s argument,
and reaffirmed its position that “suspi-
cionless testing must be far more spe-
cific and substantial than the general-
ized existence of a social problem of
the sort [the city] has posited.”

The Court found that the city
advanced no clear need to test library
pages, as no evidence was submitted
that would tend to show that Lanier
would have extensive contact with
children in the position for which she
had applied or that she would have
been in a position to exert influence
over children by virtue of continuous
interaction or supervision. The Court
ruled that the need in suspicionless
cases not involving high risk/safety
sensitive work must be “special” and
not merely “symbolic.”

While this case is unusual in that it
was premised upon a claim of un-Con-
stitutional behavior by a potential
employer as opposed to a violation of
an employment-related statute or regu-
lations, it is worth noting that the Court
extended a rationale that is often
applied to “random drug testing” in the
workplace and allowed that rationale to
apply to the application process as
well. Employers in the Ninth Circuit
must recognize the binding effect of
this holding, and all employers should
be aware of its existence when propos-
ing pre-employment drug testing. ■

Secondary employer can be
liable for violation of the FMLA
By Maria Greco Danaher

The Department of Labor’s recent
Notice of Proposed Rule Making
has heightened interest in and

awareness of the regulations that
underpin the enforcement of the
FMLA. However, employers also
should be aware of a recent opinion
issued by the Sixth U.S. Circuit Court
of Appeals that covers a number of
important FMLA issues for companies
that employ contract or temporary
employees. Grace v. USCAR and
Bartech Technical Services, LLC, Sixth
Cir., No. 06-2509, March 26, 2008.

In that case, a contract employee
sued both the temp agency and the
company to which she was assigned,
claiming that both entities violated the
FMLA by not reinstating her to a posi-
tion with the company after return
from an FMLA leave. The Sixth Circuit
overturned a lower court’s dismissal of
the claim, allowing the case to go for-
ward against both companies.

Rosalyn Grace was a contract
employee who worked at USCAR for
eight years, beginning in 1996. All indi-
viduals working for USCAR either are
contract employees or are on “loan” to
USCAR from Ford, DaimlerChrysler,
or GM. USCAR is a general partnership
of the three auto-makers, and was
formed to facilitate research and devel-
opment programs for those companies.

During the eight years of Grace’s
employment, USCAR used various
employment agencies. In 2003, Grace
was employed by temp agency DGE
and was being contracted to USCAR to
do IT work. When DGE filed for bank-
ruptcy in December 2003, USCAR
interviewed four agencies about
assuming the DGE contracts for
USCAR’s employees. Bartech assumed
those contracts in January 2004, and
Grace continued to work at USCAR,

through Bartech.
In November 2004, Grace was hospi-

talized for an asthmatic condition and
requested an FMLA leave through
Bartech, with an expected return date
of Jan. 3, 2005. On Dec. 30, 2004,
Bartech told Grace that because
USCAR was restructuring its IT divi-
sion, Grace’s position was being termi-
nated, and that no position remained
for her. Evidence ultimately showed,
however, that the work being done by
Grace continued to be done by another
individual contracted for by USCAR.

Grace filed suit against both compa-
nies, alleging violation of the FMLA
based on the companies’ failure to
return her to work at USCAR. The

lower court dismissed the claims
against both defendants holding that:
(1) USCAR was not an “employer” for
purposes of the FMLA, since it had no
real “employees” of its own; and (2)
Bartech had not employed Grace for
the requisite 12 months prior to her
leave and that therefore, Grace was not
entitled to FMLA protection.

The Sixth Circuit reversed the lower
court in a detailed opinion that provides
insight and direction to employers that
regularly use contract employees.

First, the Court addressed the issue
of “joint employers,” finding that
Bartech and USCAR both had some
measure of control over Grace’s work

Continued on page 8
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of gender bias, you may contact one of the fol-
lowing members of the Gender Bias Subcom-
mittee of the Women in the Law Division. The
duty officers will keep your report confidential
and will discuss with you actions available
through the subcommittee.

Kimberly Brown ................412-394-2323
Rhoda Neft..........................412-261-2753
Susan Seitz ..........................412-544-7882

ETHICS HOTLINE

The ACBA Professional Ethics Committee
“Ethics Hotline” makes available
Committee Members to answer ethical
questions by telephone on a daily basis.

May
Diana J. Stares ....................412-442-4262
Paul A. Supowitz ................412-624-2901

June
Matthew F. Burger ..............412-562-8894
Robert J. Donahoe ..............412-833-0800
Joanne Ross Wilder ............412-261-4040
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From the ACBA

ACBA to sponsor “Walk Now for Autism” team
By Tracy Carbasho

ACBA President-elect Jay Blech-
man is encouraging members of
the local legal community to walk

as a team for a worthy cause in June.
“This is an opportunity for members

of the bar association to go into the
community under the umbrella of the
ACBA to do something good,” said
Blechman, a partner at Steiner &
Blechman. “Lawyers normally partici-
pate in good deeds on their own, but
I’m trying to give our organization a
higher profile and present the good
image of lawyers in Allegheny County.”

Blechman, who will take over as
president on July 1, is putting together
a team of ACBA members to participate
in the 5K Walk Now for Autism event on
June 7 at 10 a.m. at Heinz Field.

Early registration is encouraged,
but latecomers will also be able to reg-
ister starting at 8 a.m. on the day of the
walk. Refreshments, entertainment,
educational booths, and children’s
activities will be featured. Parking will
be available in Gold Lots 1 and 2.

Blechman, who has participated in
the walk for the past two years, has
noticed that certain entities and compa-
nies are typically represented by teams.

Individuals taking part on the ACBA
team will sport t-shirts, which will bear
the slogan “Raising the Bar on Legal
and Community Service.”

“I would like to get as many people as
possible from the ACBA to participate. In
fact, I’m hoping for 100 or 200 team
members,” said Blechman. “We will be
raising awareness about autism and the
good deeds that lawyers do. I would think
that lawyers have an interest in being
high-profile, especially when it comes to
children and funding research to deter-
mine what is causing this problem.”

Autism is a complex brain disorder
that affects a person’s ability to com-
municate and to develop social rela-
tionships. It is often accompanied by
extreme behavioral difficulties. The
prevalence of autism in the United
States has increased tenfold in the last
decade—so much so that it is being
called a national public health crisis by
the Centers for Disease Control. There

is no cure and the cause is unknown.
Rick Murray, who co-chairs the walk

along with Craig Hendrick, said the
incidence rate of autism is one in every
150 children. He said more than 11,000
people participated in the walk last
year and $1.2 million was raised. He
expects at least 12,500 walkers to take
part this year.

“There are so many reasons for
businesses to get involved. They likely
have employees that have family mem-
bers with autism who would be very
grateful for the support,” said Murray.
“It is a statement that businesses make
when they demonstrate their commit-
ment to public health issues, such as
autism. Families of children with
autism are very aware of the business-
es that support this cause, and they
make a conscious effort to support such
businesses. I am aware of a company
that changed its office supplies vendor
because another supplier supported
the cause of autism.

Murray said lawyers who don’t actu-
ally want to walk in the event can help
in other ways. For example, sponsor-

ship opportunities are available. They
can sponsor certain portions of the
walk, sponsor walkers, and help spread
the word to increase awareness.

Each walker can solicit sponsors
who provide a monetary contribution.
The average walker typically raises
about $150.

ACBA members who would like to
participate on the team of walkers,
sponsor participants, or set up a vendor
booth should contact Blechman at 412-
263-3700 Ext. 102 or via e-mail at
blechman@steinerblechman.com.

Information is also available on the
ACBA’s website at www.acba.org and
on the Greater Pittsburgh Autism
Speaks site at www.walknowforautism.
org/pittsburgh.

“The walk is a time for the entire
autism and greater community to come
together to take action against the
many unanswered questions about
autism,” said Murray. “It also promotes
awareness and raises money for much
needed research. It is a fun day where
families can find information on
resources within our community.” ■

Pa. Supreme Court hears attorney-
client privilege arguments
By Kevin P. Allen

On March 6, 2008, the Pennsylva-
nia Supreme Court heard argu-
ment in the case of Nationwide

v. Fleming. Chief Justice Castille, in
remarks preceding counsels’ presenta-
tions, declared that Nationwide was an
important case because it could have a
dramatic impact on the attorney-client
privilege in Pennsylvania.

The issue in Nationwide is whether
the attorney-client privilege is only a
one-way street—protecting only com-
munications flowing from client to
counsel, but not protecting communi-
cations going in the other direction,
from counsel to client. The communi-
cation at issue in Nationwide is a mem-
orandum from a Nationwide in-house
lawyer to a limited number of senior
Nationwide officers and other Nation-

wide in-house lawyers. The memoran-
dum is a sensitive document in that it
apparently includes the author’s less
than sanguine evaluation of Nation-
wide’s prospects for success on the
merits in the pending litigation and
other related cases.

The Superior Court took a surpris-
ingly narrow view of the attorney-
client privilege and held that the privi-
lege did not apply to the memorandum.
924 A.2d 1259 (Pa.Super. 2007).
According to the Superior Court, the
privilege, which is codified at 42 Pa.
C.S. §§5916, 5928, protects only com-
munications flowing from client to
counsel, and does not protect commu-
nications like the memorandum at
issue, from counsel to client, unless the
disclosure of a counsel-to-client com-
munication would reveal a protected
client-to-counsel communication.

At the Supreme Court oral argu-
ment, three of the seven chairs on the
bench were empty. One seat on the
Court is vacant, and Justices McCaf-
fery and Todd could not participate
because they were both on the Superi-
or Court panel that issued the decision
in question. In fact, Justice, then Judge
McCaffery authored the unanimous
Superior Court panel opinion in
Nationwide. Consequently, absent a
unanimous decision from the four par-
ticipating Justices, the Pennsylvania
Supreme Court will not be able to issue
a precedential decision.

During the oral argument, Chief
Justice Castille and Justices Baer, Say-
lor, and Eakin appeared to have signif-
icant reservations about the Superior
Court’s restrictive view of the privi-
lege. Nationwide argued that a Penn-
sylvania Supreme Court decision from

1900, National Bank of West Grove v.
Earle, 46 A. 268, established that the
attorney-client privilege does apply to
advice that counsel conveys to his/her
client. Nationwide contended that
Earle remains good law in Pennsylva-
nia despite the statutory language that,
at least on its face, indicates that the
privilege directly protects only “confi-
dential communications made to
[counsel] by his client…” 42 Pa. C.S.
§§5916, 5928. Counsel for Fleming
argued that the pertinent passage from
Earle was dicta and does not trump the
restrictive language of the attorney-
client privilege statutes. Neither the
Justices nor counsel made mention of
a 2005 decision in which the Pennsyl-
vania Supreme Court stated that:
“First and foremost [among the
requirements necessary to trigger the

Continued on page 8
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New state FOIA in Pennsylvania
to take effect January 1
By Scott R. Thistle

For the first time in over 50 years,
the General Assembly has passed
a major overhaul of Pennsylvania’s

public records law (Freedom of Informa-
tion Act). The new law should make it
easier to obtain public records from state
and local government agencies. The
statute will apply to information requests
made starting on Jan. 1, 2009.

What records are public?
Formerly held by many to be one of

the nation’s weakest open records laws,
the “Right-to-Know Law,” as rewritten
(“the Law” Act No. 3 of 2008, 65 P.S.
§§67.101-67.3104) establishes a new pre-
sumption that state and local agency
records are public and accessible unless
specifically exempted by the statute,
privileged, or protected from disclosure
under any other federal or state law or
regulation or judicial order. The burden
of proving that a record is exempt from
disclosure is on the agency.

Some of the 30 categories of docu-
ments specifically exempted from
access include documents reflecting
“predecisional deliberations” of an
agency, documents relating to criminal
or noncriminal investigations, medical
records, Social Security numbers,
trade secrets, or confidential propri-
etary information, records the disclo-
sure of which might cause harm to an

individual or endanger the physical
security of buildings or infrastructure,
and records containing identifying
information concerning minors.

What agencies are subject to

the Law?
The Law applies to public records of

executive branch agencies, independ-
ent state agencies, and local agencies,
which include political subdivisions
(presumably municipalities, counties,
and school districts) and municipal,
intergovernmental, and regional coun-
cils, authorities, boards, and commis-
sions. In addition, the Law applies to a
more limited category of “legislative
records” of the State House, Senate,
and their respective and joint commit-
tees and commissions. Only “financial
records” of Pennsylvania courts are
subject to the Law.

How can I request a record?
The requester is to submit his/her

request for information on either a uni-
form form to be developed by the to-be-
created (within the Department of Com-
munity and Economic Development)
Office of Open Records, or on any form
used by the particular agency. Verbal
requests are permitted, but the reme-
dies provided for in the Law are not then
available. Written requests should be
sent to the particular agency’s “Open-
Records Officer.” The request should

identify the records sought with suffi-
cient specificity so the agency can
ascertain what records are being
requested, and should include the name
and address of the person to whom the
agency should address its response.

How long will it take to receive a

response?
The agency’s response is due five

business days from the date the Open-
Records Officer receives the request. If
it agrees to the access, the agency has
the option to allow the requester access
to the record either in the medium in
which it exists or electronically, but
must provide access to a paper record if
the requester so requests in 30 days. If
the agency’s response is not sent within
five days, the request is deemed denied.
The Law allows the agency a 30-day
extension if it provides written notice of
the need for same to the requester with-
in the initial five-day response period.
If the agency needs more than 30 days,
the request is deemed denied unless the
requester consents to the additional
time in writing.

Can I appeal a denial of my

request?
If a written request for access to

records is denied, the requester can
appeal with the Office of Open Records
within 15 business days of the mailing
date of the agency’s denial. The appeal
must proffer the reasons why the record
is a public record, and must address the
agency’s grounds for denial. The
appeals officer assigned by the Office of
Open Records to hear the appeal must
make and mail a final determination
within 30 days of receipt of the appeal,
and may conduct a hearing within that
period, if necessary. If no final determi-
nation is made within the 30 days, the
appeal is deemed denied.

The requester may appeal the
appeals officer’s final determination to
the Commonwealth Court within 30
days of the date the final determination
is mailed. If the final determination
relates to a decision by a local agency,
the appeal is made with the Common
Pleas Court of the county where the
local agency is located. ■

PLAA offers assistance with legal
manager certification process
By Lynn E. Chiafullo

The role of the legal administrator
has evolved over the years as the
legal services industry has

become more diverse and competitive.
To assist legal administrators in their
professional growth, and to improve
the quality of management in legal
services organizations, the Association
of Legal Administrators (ALA) offers
legal administrators the opportunity to
add to their credentials by becoming a
Certified Legal Manager (CLM).

Eligibility for this certification
requires current full-time employment
managing a legal organization, appro-
priate work experience in legal organi-
zations, and 10 hours of course work in
5 of 9 different core areas. Once these
criteria have been met, the administra-
tor is then eligible to sit for a compre-
hensive examination covering the body
of knowledge needed to perform a legal

administrator’s job successfully. Once
an individual has met all of the require-
ments and has passed the examination,
the CLM designation is awarded and
kept as long as ongoing educational cri-
teria are met.

The Pittsburgh Legal Administra-
tors Association (PLAA) assists its
members with the CLM process by
offering educational sessions which
meet both the pre-certification process
and recertification requirements.
Additionally, study materials from past
CLM study groups are kept on-hand
and distributed to members who wish
to prepare for the examination.
Because the subject matter of the
examination is so extensive, the PLAA
library of study materials is very help-
ful in the process.

Managing partners may want to con-
sider discussing the process and benefits
of obtaining certification with their legal

YOUR PRACTICE HAS GROWN…
SO HAVE YOUR CLIENTS’ NEEDS

Fox Rothschild LLP
ATTORNEYS AT LAW

CONSIDER JOINING FOX ROTHSCHILD.

Bob Whitehill did.  A well-known and highly
regarded immigration attorney, Bob has built
his practice exclusively on immigration and
nationality law for more than two decades.
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boutique practice to a national platform to
ensure that his clients had the access to a
wide range of services.  Bob also had an
opportunity to expand his career with
leadership roles, and he now serves as 
chair of Fox’s Immigration Practice Group.  
A bigger platform and a better role – Fox 
was Bob’s perfect match.  

At Fox Rothschild, you'll have a network of
400 attorneys across 40 practice areas in 
14 offices coast to coast.  For 100 years,
Fox Rothschild has been helping clients -
and attorneys just like you - achieve success.
Fox Rothschild: make it your next smart
business move.

For more information, contact Jay D.
Marinstein, Office Managing Partner,
Pittsburgh Office at 412.391.1334.

California    Delaware Florida    Nevada    New Jersey    New York    Pennsylvania

A Pennsylvania Limited Liability Partnership

www.foxrothschild.com
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Continued on page 8
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Legal technology levels
the playing field
By Karl Schieneman

Back in 2004–2005 when the ACBA
Technology Utilization Commit-
tee planned the last T-BOLT con-

ference (The Best of Legal Technology),
we were pleasantly surprised that we
drew 350 attorneys to the event. We
knew the topic of technology and law
was important, but three years ago
technology was not as pervasive.

While we are still in the planning
stages for the 10 CLE programs we will
offer, there is no shortage of material
to cover for this year’s T-BOLT confer-
ence. What is striking about today’s
conference, when compared to the
2005 conference, is that the topics are
much more relevant for a small law
firm. First, the breadth of technologi-
cal tools available today for law prac-
tice management really level the play-
ing field among law firms. They can
also provide competitive advantages
for agile and entrepreneurial lawyers.
For many areas of law, size shouldn’t
matter and tech savvy law firms can

provide better customer service and
more targeted marketing than ever
before. These tools also flatten the
world for larger law firms who prac-
tice nationally and internationally.
This trend is described in more detail
in Thomas L. Friedman’s excellent
book The World is Flat.

My prediction is that electronic dis-
covery and technology will permeate
all cases. Divorces, employment law,
commercial litigation, criminal law,
and other cases can all generate elec-
tronic discovery issues. It also only
takes one of the parties to launch elec-
tronic discovery. T-BOLT is an inex-
pensive way to familiarize yourself
with these issues as covered by some of
the country’s most visible e-discovery
speakers and also to stay current with
new law practice management tools.

Mark your calendars now for
November 10–11, 2008 because T-
BOLT is an event you won’t want to
miss. Given this changed technology
world, I will be surprised if we don’t
draw 600 attendees. ■

Supreme Court of Pennsylvania changes
rules to require parental notification
By Art Heinz

Parents must be notified when
their child is directed to appear
for a court proceeding under an

order issued by the Supreme Court of
Pennsylvania.

The new standard for parents,
guardians, and legal custodians is part of
a series of related changes the Supreme
Court has ordered to delinquency rules
governing Juvenile Court actions. Prior
to the order, only the juvenile being sum-
moned to court was required to be noti-

fied—not parents or guardians.
“There may be situations that can be

avoided, rectified, or improved upon by
a parent or guardian knowing a son or
daughter has been summoned to
appear in court,” said Chief Justice of
Pennsylvania Ronald D. Castille.
“These changes are consistent with the
Supreme Court’s longstanding commit-
ment to the strengthening and preser-
vation of Pennsylvania’s families.”

The rule changes—which take effect
June 1—were developed by the Juve-
nile Court Procedural Rules Commit-

tee during a year-long process that
included public input prior to being
adopted by the Supreme Court.

Among the changes is a new proce-
dural rule (Rule 140) that establishes
requirements for bench warrants that
did not previously exist, such as where
the child is required to appear, out-of-
county custody guidelines, and prompt
hearing regulations, as well as manda-
tory parent or guardian notification.

The new changes also address the
terminology used in identifying partic-
ipants in court proceedings to help

guide and clarify matters for the courts
and law enforcement agencies when
issuing arrest warrants. The term
“minor” will be used to identify a wit-
ness, while “juvenile” will mean the
subject of the court proceeding.

Driving the changes was a highly pub-
licized case in which a 13-year-old boy in
northeastern Pennsylvania was taken out
of school by police to a juvenile detention
center after he failed to show up to testify
about an incident he witnessed. His par-
ents were not notified about the subpoena
or when police took him out of class. ■

Do You Have
Any Jury Verdicts

to Report?
If so, please forward the following information: Court;

Case Number; Jury Verdict; Date of Verdict; Judge; Plaintiff ’s Attorney;
Defendant’s Attorney; Type of Case; Experts; and Remarks to:

Jennifer Pulice, ACBA,
400 Koppers Building, 436 Seventh Avenue, Pittsburgh, PA 15219

If you have an idea for a
story, please contact Joanna
Taylor at jtaylor@acba.org
or 412-402-6604.

STORY IDEAS
WANTED
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News and Notes
Albert S. Lee

was the keynote
speaker at La
Roche College’s
human resource
management mas-
ter’s graduation
ceremony on April
19, 2008. Lee is an
adjunct professor at
La Roche College
and is a member of
the law firm of
Metz Lewis LLC,

where he concentrates his practice in
the areas of employment and labor law.

◆    ◆    ◆
Kathryn M.

Kenyon has been
named the 2008
recipient of the
Nora Barry Fischer
Award, an internal
award established
by the law firm of
Pietragallo Gordon
Alfano Bosick &
Raspanti, LLP to
annually recognize
an attorney within
the firm who has

‘given back’ to the legal profession and
the community at large. Kenyon is a
senior litigation associate in Pietragal-
lo’s litigation defense practice group.

◆    ◆    ◆

The Mediation Council of Western
Pennsylvania (MCWP) presented an
open forum and panel discussion on
“Mediation: What It Can Do for You.”
The program was organized by MCWP

member, Jerry Kokalis, Ph.D., media-
tor. The panelists were MCWP mem-
bers David V. Breen, attorney, arbitra-
tor, mediator of Breen Law Firm; Mary
Kate Coleman, attorney, arbitrator,
mediator of Riley, Hewitt, Witte, &
Romano; and Glenn Schillo, an attor-
ney and mediator, all with offices in
Pittsburgh. The YWCA of Greater
Pittsburgh hosted the forum held on
March 28, 2008.

◆    ◆    ◆
Heather S. Heidelbaugh of Babst,

Calland, Clements and Zomnir, P.C. was
acknowledged for her business litiga-
tion practice in April’s Super Lawyers
Corporate Counsel Edition. Heidel-
baugh’s practice primarily focuses on
complex litigation, products liability,
intellectual property, and election law.

◆    ◆    ◆
In a Corporate Counsel magazine

survey of in-house counsels of Ameri-
ca’s largest technology companies,
Pietragallo Gordon Alfano Bosick &
Raspanti, LLP was named as a ‘Go-To
Law Firm’ for intellectual property by
Seagate Technology. The firm had ear-
lier been selected as a ‘Go-To Law
Firm’ for litigation by Northwest Air-
lines and W.R. Berkley Corp. and for
labor and employment law by PNC
Financial Services Group, Inc.

People on the Move
O’Brien, Rulis & Bochicchio, LLC is

pleased to announce that Lori Breen
has joined its Pittsburgh office as an
associate. Breen practices in the areas
of workers’ compensation and employ-
ment law. She also teaches law at CCAC.

◆    ◆    ◆

Burns, White &
Hickton, LLC has
hired Suzanne
Rohrig as an associ-
ate in the workers’
compensation sec-
tion of its litigation
group. Rohrig works
from the firm’s
Pittsburgh office.

◆    ◆    ◆
Lance A. White-

man was named
partner at Lovett

Bookman Harmon Marks LLP. White-
man, who concentrates his practice on
estate and gift tax planning and estate
and trust administration, has been with
the firm for the past five years.

◆    ◆    ◆
Eckert Seamans Cherin and Mellott,

LLC announced that Michael J. Herzog
was promoted to member, effective
April 4. Herzog, a member in the
firm’s Pittsburgh office, focuses his
practice in the areas of tax and

employee benefit counseling.
◆    ◆    ◆

David P. Franklin has rejoined the
law firm of Pietragallo Gordon Alfano
Bosick & Raspanti, LLP as a partner.
Based in the firm’s Pittsburgh office,
Franklin is a member of the firm’s
business group.

◆    ◆    ◆
Joshua J. Lavrinc has joined Langholz

Wilson Ellis, Inc. as an associate broker
and general counsel to the company.
Lavrinc focuses on representing owners
and investors in the acquisition, disposi-
tion, and/or financing of retail, hospitali-
ty, multifamily, and office commercial
real estate, and landlords and tenants in
developing and/or leasing retail space
throughout western Pennsylvania. ■

All submissions for “Bar Briefs” or “In
Memoriam” should be sent to the atten-
tion of David Blaner, ACBA Executive
Director, 400 Koppers Building, 436 Sev-
enth Ave., Pittsburgh, Pa., 15219, or e-
mailed to dblaner@acba.org.

On-target investment results are no random walk, but a simple function 
of research firepower applied at the exact intersection of value
and opportunity. At Fort Pitt Capital Group, we stay within our
circle of competence. We avoid the sort of scattershot thinking which
makes investing more complex than it needs to be. 

We calculate, plan and execute for our customers in a way that leaves 
little room for error, and we tell you exactly how your account is doing. 
If this sort of point-blank approach sounds good, or if lately your 
investment results have been more miss than hit, give us a call at Fort Pitt
Capital Group.

MANAGING PORTFOLIOS OF STOCKS, BONDS AND NO-LOAD MUTUAL FUNDS

P I T T S B U R G H  •  N A P L E S  

412.921.1822
WWW.FORTPITTCAPITAL.COM

Bar Briefs

On March 7, the Honorable Judge Alan Hertzberg performed a wedding ceremony at the
ACBA Academy Room uniting Terrence D. Wright and Gwendolyn Jean Latta in marriage.
Wright is a member of the Real Property Section and the Civil Litigation Section.

Kathryn M.
Kenyon

Albert S.
Lee

Suzanne
Rohrig
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Continuing Legal Education
sponsored by the ACBA and PBI

C L E  P R O G R A M S

ACBA Registration Information: Register for any of these programs via: Mail: CLE Dept., ACBA, 400
Koppers Building, 436 Seventh Avenue, Pittsburgh, PA 15219; Fax 412-261-6438; Phone: 412-402-6612.
PBI Registration Information: MAIL: PBI, 5080 Ritter Road, Mechanicsburg, PA 17055-6903; FAX:
(717) 796-2348; PHONE: (717) 796-0804 or (800) 932-4637; ON THE WEB: www.pbi.org. All PBI CLE
programs are sponsored by The Pennsylvania Bar Institute & The Allegheny County Bar Association.

CIVIL LITIGATION
Medicare Secondary Payer Statute Program

This course is intended for all attorneys who are involved in the litigation
or settlement of civil claims, including general liability and

workers’ compensation claims.
Credits: 2 substantive • When: Friday, May 16, 2008; 12:30 p.m. to 2:30 p.m.; check-in and lunch
begin at 12:00 noon • Where: Allegheny County Bar Auditorium, 920 City-County Bldg., 414 Grant
St., 9th Fl. • Tuition (includes course book and lunch): *Early Registration Discount - Member-
Pa., or any co. bar assn: $159; Member admitted after 1/1/04: $139; Nonmember: $179; Paralegals
attending with an attorney: $99; Paralegals attending alone: $129; Judges & judicial law clerks: $80;
Judges & judicial law clerks admitted after 1/1/04: $70. *Standard Registration - Member-Pa., or any
co. bar assn: $184; Member admitted after 1/1/04: $164; Nonmember: $204; Paralegals attending with
an attorney: $124; Paralegals attending alone: $154; Judges & judicial law clerks: $105; Judges & judi-
cial law clerks admitted after 1/1/04: $95. *Registrations received more than 2 days before the presen-
tation qualify for the Early Registration Discount. Register with PBI.

Defamation, Libel and Slander
Listen to three of Pennsylvania’s preeminent defamation lawyers debate

the controversial issues facing the courts today. Benefit from the
faculty’s expertise as they focus on recent decisions.

Credits: 3 substantive, 1 ethics *Must attend entire program to receive ethics credit • When: Thursday, May
22, 2008; 8:30 a.m. to 12:45 p.m., check-in begins at 8:00 a.m. • Where: Allegheny County Bar Audi-
torium, 920 City-County Building, 414 Grant St., 9th Fl. • Tuition (includes course book): *Early
Registration Discount - Member-Pa., or any co. bar assn: $189; Member admitted after 1/1/04: $169;
Nonmember: $209; Paralegals attending with an attorney: $99; Paralegals attending alone: $129;
Judges & judicial law clerks: $95; Judges & judicial law clerks admitted after 1/1/04: $85. *Standard Reg-
istration - Member-Pa., or any co. bar assn: $214; Member admitted after 1/1/04: $194; Nonmember:
$234; Paralegals attending with an attorney: $124; Paralegals attending alone: $154; Judges & judicial
law clerks: $120; Judges & judicial law clerks admitted after 1/1/04: $110. *Registrations received more
than 2 days before the presentation qualify for the Early Registration Discount. Register with PBI.

ESTATES PRACTICE
2nd Annual Estate Law Update

What’s hot and what’s not in estates practice this year. Detailed overview
of current developments and how they affect your practice.

Join us for this important program.
Credits: 5 substantive, 1 ethics • When: Wednesday, May 14, 2008; 8:30 a.m. to 4:30 p.m.; check-in
begins at 8:00 a.m. • Where: Pittsburgh Marriott City Center, 112 Washington Pl. • Tuition (includes
course book): *Early Registration Discount - Member-Pa., or any co. bar assn: $199; Member admit-
ted after 1/1/04: $179; Nonmember: $219; Paralegals attending with an attorney: $99; Paralegals

attending alone: $129; Judges & judicial law clerks: $100; Judges & judicial law clerks admitted after
1/1/04: $90. *Standard Registration - Member-Pa., or any co. bar assn: $224; Member admitted after
1/1/04: $204; Nonmember: $244; Paralegals attending with an attorney: $124; Paralegals attending
alone: $154; Judges & judicial law clerks: $125; Judges & judicial law clerks admitted after 1/1/04:
$115. *Registrations received more than 2 days before the presentation qualify for the Early Registra-
tion Discount. Register with PBI.

REAL ESTATE PRACTICE
Hot Topics in Title Insurance

An eye-opening look into 2008’s hottest title problems—
with practical ideas for dealing with them.

Afternoon program with lunch.
Credits: 3 substantive, 1 ethics *Must attend entire program to receive ethics credit • When: Tuesday, May
20, 2008; 12:00 noon to 4:15 p.m.; check-in and lunch begin at 11:30 a.m. • Where: Pittsburgh Mar-
riott City Center, 112 Washington Pl. • Tuition (includes course book and lunch): *Early Regis-
tration Discount - Member-Pa., or any co. bar assn: $179; Member admitted after 1/1/04: $159; Non-
member: $199; Paralegals attending with an attorney: $99; Paralegals attending alone: $129; Judges
& judicial law clerks: $90; Judges & judicial law clerks admitted after 1/1/04: $80. *Standard Registra-
tion - Member-Pa., or any co. bar assn: $204; Member admitted after 1/1/04: $184; Nonmember: $224;
Paralegals attending with an attorney: $124; Paralegals attending alone: $154; Judges & judicial law
clerks: $115; Judges & judicial law clerks admitted after 1/1/04: $105. *Registrations received more
than 2 days before the presentation qualify for the Early Registration Discount. Register with PBI.

Allegheny County
Bar Association

Maureen P. Kelly receives Sylvia H. Rambo Award

PHOTO CONTRIBUTED BY MELISSA JONES

Maureen P. Kelly was honored by the Penn State Dickinson School of Law Women’s Law Caucus as the fourteenth recipient of the annual Sylvia H.
Rambo Award. Kelly is a shareholder at Babst, Calland, Clements and Zomnir, P.C. Her practice focuses on employment litigation. The Sylvia H. Rambo
Award recognizes a woman in the legal profession who has had a distinguished career and who by example has made the professional success of other
women more likely. Pictured from left to right: Kevin Hayes, Maureen P. Kelly, Karen Racunas, and Bob Racunas.

Lynn MacBeth
Mediator

Lynn MacBeth has a proven track record for resolving cases while
satisfying clients’ and attorneys’ needs for attention to detail, legal understanding

and experience, sophisticated mediation techniques, and full settlements.

Suite 1301 Grant Building
Pittsburgh PA 15219

412.391.7659

LynnMacBeth@yahoo.com
www.mediate.com/macbeth

ACR Advanced Practitioner
and Provider of ACR

Approved Mediation Training

For an appointment or
No-obligation consultation

Call 412.391.7659 or
LynnMacBeth@yahoo.com

Lynn MacBeth has mediated thousands of cases
• Divorce, Custody, Property Division • Civil Matters including

Workplace, Business, Injury, Employment, Estates and Financial disputes
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of the Collaborative. It gets away from
the OFM Committee’s old mission of
affirmative action for African-Ameri-
cans and creates a more inclusive view
of things.”

The most recent Minority Collabora-
tive program focused on what young
minority lawyers should do early in
their career to become rain makers.
The program also discussed the many
barriers young attorneys face when
trying to network. Panelists for the pro-
gram included the Hon. Lisa Lenihan, a
Federal Magistrate Judge; Lisa Her-
nandez, a trial attorney with the Equal
Employment Opportunity Commission;
JoAnne Larose, an attorney with FedEx
Ground; and Brian Parker, a partner
with McGuire Woods. The program was
moderated by Korry Greene, a partner
with Eckert Seamans Cherin & Mellott.

The panel discussion was sponsored
by Thorp Reed & Armstrong and
Meyer, Unkovic & Scott, as well as the
ACBA Committees and Sections who
make up the Collaborative. Henry-Tay-
lor looks forward to partnering with
additional local law firms, corpora-
tions, legal recruitment companies,
government agencies, law schools, and
other groups who value diversity on
future Collaborative programs.

The panel discussion was well
attended by younger attorneys commit-
ted to diversity efforts, but it also
attracted the attention of some of the
bar’s more experienced attorneys.

Jeffrey Wiley, managing director
of Dickie McCamey & Chilcote, was
one senior attorney who attended the
panel discussion.

“I attended the program because it’s
critically important that firms, through
their lawyers, especially those in posi-
tions of leadership, lend their encour-
agement and support to minority law
students and lawyers in our communi-

ty,” said Wiley. “Attendance at pro-
grams such as this is just one way to do
so. Also, I thought that the topic was
terrific. Networking is an important
way for young lawyers to feel a part of
a larger community, a principle that I
think is critical to the retention of
minority lawyers in our community.”

As a follow-up to the Collaborative’s
March program, Tony J. Thompson,
Nicole H. King, and Kristi L. Johnson
have developed a vision to have the
Committee work with existing ACBA
programs that are targeted at law
school students and young lawyers to
assist with the development of a well-
prepared group of diverse attorneys.

According to Henry-Taylor, the Col-
laborative is planning to provide some
social and networking opportunities to
local attorneys in order to create an
atmosphere for both minority and non-
minority attorneys to network and
eventually develop long lasting profes-
sional relationships. The Collaborative
is also looking at the possibility of pre-
senting a program on how to become
judge from the minority prospective.

The Collaborative is planning to
present a proposal to the Board of Gov-
ernors to change the name of the newly
formed Committee to the Diversity Col-
laborative Committee. Henry-Taylor
hopes that the new name would ensure
that potential participants who may
want to participate in the Collabora-
tive’s events, but who do not necessari-
ly consider themselves to be a minority,
understand they are welcome to
become involved with the events. ■

capacity and were well-received.
The Minority Collaborative Commit-

tee is comprised of members of the
ACBA Women in the Law Division, the
Young Lawyers Division, the Hispanic
Attorneys Committee, the Asian Attor-
neys Committee, and the Homer S.
Brown Law Association. Leaders from
each of these ACBA groups came
together to form the Collaborative
when the groups noticed how few
minority attorneys regularly attended
bar association events.

Nicola Henry-Taylor, a conflicts
coordinator with K&L Gates, who
served as chair of the Minority Collab-
orative, will chair the newly merged
Committee. Stephen Spolar, Director of
Human Resources for the Pittsburgh
Post-Gazette, who had chaired the
OFM Committee, will serve as vice-
chair of the newly merged Committee.

With respect to the combination of
the Minority Collaborative and OFM
Committee, the newly formed Commit-
tee will aim to improve the quality of its
programs and activities as well as bet-
ter tailor the services that the Commit-
tee provides to fit the needs of diverse
attorneys in the legal community.

“The bar has been wonderful in sup-
porting diversity efforts,” said Spolar.
“The Minority Collaborative has been
doing exactly what the OFM Commit-
tee should be doing by reaching out to
different groups and bringing them
together.”

“As vice-chair of this merged Com-
mittee, I would like to create an inclu-
sive definition of our mission in order
to include the disabled and the gay and
lesbian community, along with all of the
groups that are already involved in this
diversity initiative. This is just one rea-
son why I’m so excited about the work

MINORITY continued from cover page

or working conditions. Unlike “inte-
grated” employers, which are treated
as a single entity, joint employers can
be distinct entities, each with some
measure of FMLA liability. The regula-
tions that interpret the FMLA specifi-
cally state that “joint employment will
ordinarily be found to exist when a
temporary or leasing agency supplies
employees to a second employer.”

While the Court found Bartech to be
Grace’s “primary” employer, it held
that USCAR also was directly liable for
complying with the FMLA as Grace’s
“secondary” employer. A secondary
employer who interferes with an
employee’s return to work after a qual-
ified FMLA leave violates that Act.
This liability occurs whether or not the
secondary company has the 50 employ-
ees necessary to bring it within the
FMLA definition of “employer.” The
Court’s decision to ignore the 50
employee requirement and replace it
with an “employment relationship” test
for secondary employees is especially
noteworthy, and could become prob-
lematic if the rationale is applied to
small employers in future decisions.

Bartech argued that because Grace
had only been its employee for 11
months after it replaced DGE as

FMLA continued from page 2

USCAR’s temp agency, Grace did not
fulfill the eligibility requirement of
12 months of employment necessary
to qualify for FMLA leave. However,
the Sixth Circuit found that Bartech
was a “successor in interest” to DGE,
and that Grace’s periods of employ-
ment with both agencies could be
conflated to satisfy the 12-month eli-
gibility requirement.

This decision is of importance to
employers that use contract/temporary
employees. According to this case, a
company that uses contract employees
may be considered a secondary
employer, with potential liability under
the FMLA, by reason of its working
relationship with an employee,
whether or not it has the ability to hire
and fire him/her. Such companies
should be aware of this possibility and
understand the Act’s interplay when
considering reinstatement for individu-
als returning from FMLA leave. ■

privilege] is the rule that the privilege
applies only to confidential communi-
cations made by the client to the attor-
ney…” Commonwealth v. Chmiel, 889
A.2d 501, 531 (Pa. 2005). The Justices’
questions and demeanor appeared to
indicate that they believe that the priv-
ilege should apply to the memorandum
at issue, and generally speaking, to
advice flowing from counsel to client, a
gut reaction that most lawyers (and
judges) likely share. The Superior
Court’s decision in Nationwide, while
consistent with the restrictive lan-
guage of the statutory codifications of
the privilege, represented a depar-
ture from the expansive treatment
that Pennsylvania courts historically
have afforded to the derivative pro-
tection extended to attorney-to-client
communications. If the Supreme
Court decides that Pennsylvania’s
attorney-client privilege does apply
to advice flowing from counsel to
client, the challenge for the Court
will be how to reconcile that decision
with the statutory language that nar-
rows the privilege to an impractical
one-way street. ■

ARGUMENTS continued from page 3

administrator. Preparing for the exami-
nation will require extensive hours of
study; however, it provides the legal
organization and the legal administrator
with the body of knowledge necessary to
run the best legal organizations.

For more detailed information about
the certification, visit www.alanet.org/
clm. ■

PLAA continued from page 4

Order your 2008
Allegheny County Bar Association

Legal Directory today!
Call 412-402-6623 for details.
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Lawyers’ Mart

Mark Surace & Associates—Residential Construction
Experts; Detailed reports/Consulting work; Skilled in
Litigation - References; State Certified Building Inspector;
27 years experience in Residential work. 724-258-3989.
1-800-351-3989. Fax: 724-258-3376. marksuraceassoc
@comcast.net.

PROCESS SERVICE
INVESTIGATING

THE IMPOSSIBLE WE DO RIGHT AWAY! MIRACLES TAKE
A LITTLE TIME. EMPIRE INVESTIGATION (412) 921-4046.
Visit us on our website, www.empireinv.com

TOXICOLOGY

Clinical Toxicologist, Biomedical Scientist, Expert Witness, sev-
eral years experience of court testimonies. www.drknrao.com
412-849-1292 (cell); 412-833-4643 (home).

For Lawyers’ Mart rate infor-
mation call Peggy Lewis at
412-261-6255.

APPRAISALS

ANTIQUE AUTO APPRAISALS for all vehicles 1900 to 1990.
Expert Witness. Certified Appraiser - K. Merusi. 412-731-2878.

GILMORE AUCTION GALLERIES—Estate appraisals. Com-
plete auction service. (724) 684-4666. James R. Gilmore.

DOCUMENT EXAMINER/
HANDWRITING

J. WRIGHT LEONARD, BCFE, CDE. Certified. Experienced in
Federal, State & Local Courts. Testimony in Civil & Criminal
Matters. 215-735-4000.

ECONOMIST/
VOC. EXPERT

WM. HOUSTON REED, Ph.D.—20 yrs. of forensic econom-
ics & vocational eval. expertise in one report. 412-415-1136.

EXPERT WITNESS

ACCIDENT RECONSTRUCTION, FORENSIC ENGINEERING. Ira
S. Kuperstein, Ph.D., P.E. Extensive experience. (412) 318-4253.

R. Damien Schorr
A T T O R N E Y A T L A W

Federal Appeals - Civil, Criminal and Habeas
IRS Matters

1015 Irwin Drive
Pittsburgh, PA 15236

412-884-1597 (Phone)

412-884-5847 (Fax)

damienschorr@comcast.net
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LLC a smart choice of entity for law firms
By Michael D. Ecker

Like the proverbial cobbler whose
children have no shoes, business
lawyers readily direct their busi-

ness clients towards limited liability
companies as the modern entity of
choice while continuing to operate
their own legal practice as professional
S (or C) corporations, general partner-
ships, or limited liability partnerships.

Limited liability companies have
become the modern entity of choice for
most businesses because they combine
the desirable attributes of most other
entities. Like an S corporation, an LLC
has limited liability and “pass-through”
attributes. Unlike an S corporation, for
an LLC there is no limit on the number
or type of owners, allocations of profits
and losses and distributions may be
disproportionate, and granting an own-
ership interest in an LLC as part of an
equity comp. plan for management
may be done without the recipient rec-
ognizing income (a “profits” interest).

While a general partnership is a
“pass-through” entity and has the ben-
efit of flexibility, it also carries joint
and several liability for each general
partner with respect to claims against
the partnership (i.e., each partner can
be held liable for partnership liabilities
arising from the acts or omissions
(malpractice) of all other partners in
the partnership).

Although a limited partnership pro-
vides protection from liability, is a
“pass-through” entity and affords flex-
ibility, it requires a general partner
that will be liable for partnership obli-
gations. The limitation of liability for
limited partners can be lost if the limit-
ed partners participate in the manage-
ment of the partnership. There is no
such drawback for LLC members, who
may participate in the management of
their LLC without losing their limited
liability status. A limited liability part-
nership (LLP), with a name very simi-
lar to a limited liability company, is
also a “pass-through” entity and has
the benefit of flexibility, but because it
is a general partnership the partners
are jointly and severally liable for all
partnership debts or obligations, such
as obligations under leases, bank loans,
etc. (absent an express contractual
waiver of recourse against the part-
ners), but excluding liability for part-
nership liabilities that arise from any
negligent or wrongful acts or miscon-
duct committed by another partner or
other representative of the partner-
ship. However, a partner remains liable
for the negligent or wrongful acts or
misconduct of any partner or other rep-
resentative of the partnership under
his/her direct supervision and control.

Like a professional corporation, a
limited liability company may be
formed to provide professional servic-
es. Such an LLC is referred to under
the Pennsylvania Limited Liability
Company Act of 1994 as a “Restricted
Professional Company” (one that pro-
vides professional services) and is gov-
erned by Subchapter L of the LLC Act.

From a taxation perspective, even
though LLCs in general are subject to
Pennsylvania capital stock tax, a
restricted professional company is treat-
ed as a partnership and each of its mem-
bers as partners rather than as a corpo-
ration or LLC subject to the capital stock
tax. (See Sections 8925 and 8997 of the
LLC Act.) This is a significant advantage
over law firms that are organized as pro-
fessional corporations, and therefore
subject to the capital stock tax.

Most states, including Pennsylvania,
permit single member LLCs. The IRS’s
“check-the-box” regulations treat sin-
gle-member LLCs as sole proprietor-
ships for taxation purposes absent an
election to be treated as a corporation
(i.e., a single member LLC will be
taxed just like a sole proprietorship).

Take a look at a list of law firms in
the Commonwealth and you will see
that most are either professional corpo-
rations or limited liability partner-
ships. In the Philadelphia market, of
the top 25 firms (ranked by the number
of local attorneys), only one is a limited
liability company. Why? Inertia and the
potentially onerous tax consequences
of a liquidation or conversion may have
something to do with retaining PC sta-
tus, while the draw of tradition may
keep some firms as a “partnership.”

Regulatory considerations may also
play a role in limited use of the limited
liability company form. Some states do
not permit law firms to practice as an
LLC (California, for example), so some
multi-jurisdictional firms may be pre-
cluded from adopting the LLC form.

Perhaps the major reason firms have
not converted to limited liability status is
the misapprehension that upon convert-
ing to an LLC they would have to employ
the accrual method of accounting rather
than the cash basis of accounting under
Internal Revenue Code §448(a) that pre-
cludes a “tax shelter” from using the
cash method of accounting.

Under Internal Revenue Code
§446(c), a taxpayer generally may use
either the cash method or the accrual
method of accounting, but Code §448(a)
precludes a “tax shelter” from using
the cash method of accounting. A
determination that an LLC fit the defi-
nition of a “tax shelter” under Code
§448(a), thereby requiring it to use the
accrual method of accounting, would
be a problem for most professional

service firms. Fortunately, the IRS has
issued several rulings permitting an
LLC to use the cash method where the
members of the LLC practice in the
profession in which the LLC is
engaged. See Priv. Ltr. Rul. 9321047
(Feb. 25, 1993) and Priv. Ltr. Rul.
9415005 (Jan. 10, 1994).

In 1997, at the request of a Pennsyl-
vania law firm that had converted to
LLC status, the FEC concluded that
under Pennsylvania law an LLC was a
type of business entity that was distinct
from a corporation or partnership, and
therefore subject to the FECA’s contri-
bution limits rather than its prohibitions.
The FEC also concluded that contribu-
tions from the LLC’s general operating
accounts or treasury would not be
attributed to any of its members.

If a decision is made to change a law
firm’s form of organization from part-
nership to limited liability company,
unfortunately Pennsylvania law does
not provide a simple conversion (as it
does for unincorporated associations).
To convert from a partnership to limit-
ed liability company form of organiza-
tion, the partnership would need to
merge with and into a newly formed
LLC. This would be a tax-free transac-
tion, since a multi-member LLC and a
partnership are treated the same under
the Internal Revenue Code (unless the

LLC elects to be treated as a corpora-
tion, but that is another matter).

The benefits of practicing law as an
LLC are numerous—

• True limited liability (partners of
an LLP remain jointly and severally
liable for any partnership debts or obli-
gations that do not arise from any neg-
ligent or wrongful acts or misconduct
committed by another partner or other
representative of the partnership).

• Pass-through taxation (same as an
S corporation or LLP).

• Cash-basis accounting (for profes-
sional service LLCs).

• Citizenship (unlike an S corpora-
tion, no restrictions).

• Management flexibility (no req-
uired format or organization).

• Simple recordkeeping (no annual
meeting or other formality required).

• Deductible expenses (salary to
owners may be deducted from the prof-
its of an LLC before the LLC’s income
is allocated to its owners for tax pur-
poses).

• Flexible profit and loss allocations
and cash distributions (an LLC is not
required to allocate profits and losses
in proportion to ownership interest). ■

Michael D. Ecker is a partner in the corpo-
rate department of the Philadelphia office of
Dilworth Paxson LLP, and chair of the firm’s
e-Commerce and Health Law Groups.
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