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Pennsylvania court system launches
newly redesigned AOPC website
By Tracy Carbasho

The revamped website of the Penn-
sylvania court system is attract-
ing significant attention.

“The number of hits on the new site
within the first two weeks was 1.5 mil-
lion,” said Stuart Ditzen, communica-
tions assistant for the Administrative
Office of Pennsylvania Courts (AOPC).
“The Pennsylvania court system was the
second in the nation to go online with a
statewide website in 1995 and that origi-
nal site was badly in need of redesign.”

The completely overhauled site,
which was launched on Sept. 22, is
intended to help members of the pub-
lic, the legal profession, law enforce-
ment, and the media easily access
information pertaining to the courts.
The site presents a wide variety of
court data and information in a very
organized and clear manner on pages
that have a uniform appearance with
easy navigation and minimal clutter.

The previous address for Pennsylva-
nia’s Unified Judicial System was
www.courts.state.pa.us, but it has been
changed to become more user-friendly
at www.pacourts.us.

“The objective for the Supreme Court
and the AOPC is to make court informa-
tion easily available and accessible for
everyone,” said Ditzen. “We don’t want
people, whether it’s a member of the
public, a lawyer, or a member of the
media, to struggle or have difficulty
finding and obtaining public information
from the courts. We want to make the
information readily available.”

Ditzen said feedback so far has been
extremely positive with enthusiastic
reactions coming from lawyers, court

administrators, litigants, law enforce-
ment personnel, and others who use the
courts and the site on a frequent basis.

The comprehensive site is organized
into pages to meet the needs of antici-
pated users. For example, there are
areas devoted specifically to accommo-
dating the public, law enforcement, the
media, the legal profession, and the
judiciary. Each segment is customized
with features aimed at meeting the
needs and interests of
people in each group.

A “Citizen’s Guide
to Pennsylvania’s Uni-
fied Judicial System”
includes valuable infor-
mation pertaining to
jury service, marriage
licenses, adoption, wills,
deeds, case files, delin-
quency and dependency,
child support, custody,
divorce, protection-from-
abuse, and how to obtain
legal help. The guide can
easily be downloaded for
future reference.

The “For the Public” sec-
tion also provides extensive
details via a video and text
description about how the
courts operate and gives a histo-
ry of the Commonwealth’s judi-
cial system. Individuals using
the site can view a list of all mag-
isterial district judges, Common
Pleas Court judges, and appellate
court judges in the state.

Members of the public can also
download frequently used forms and
view docket sheets, as well as informa-
tion on lawyer and judicial ethics.

The “For the Media” area provides
news releases, annual reports, statisti-
cal reports, a list of judges, bench
books, medical malpractice data,
and more.

Legal professionals can search their
particular segment to find court opin-
ions, docket sheets, court calendars,
local rules of court, information on
court interpreters, facts about continu-
ing legal education, and much more.

“The old site, because of its age and
structure, was difficult to navi-
gate,” said Ditzen. “It was often
difficult to find valuable infor-
mation on the old site, but the
new site is organized in a way
that attempts to showcase use-
ful information with key
words and groups informa-
tion in categories of interest
to make searching and navi-
gating easy.”

The refined search capa-
bility enables users to per-
form more precise search-
es. Within the category of
appellate court opinions,
for instance, users can do
content searches using
specific search terms.

“A wealth of informa-
tion from and about the
Pennsylvania courts
has been assembled on
this website,” said
Chief Justice of Penn-
sylvania Ronald D.
Castille in his wel-
come message on the
home page of the
site. “All of our
appellate court opin-

Bar foundation provides scholarships
and loans to law students in 2008
By Tracy Carbasho

The Allegheny County Bar Founda-
tion is fulfilling its mission of “bal-
ancing the scales of justice through

education, philanthropy, and community
service” by regularly providing scholar-
ships to deserving law students.

“The philanthropic part of the mis-
sion is very important because it gives
our donors a way to acknowledge,
award, and provide assistance to law stu-
dents by establishing a named fund in
honor of outstanding lawyers, judges,
and professionals in our field,” said
ACBF Director Lorrie Albert. “For
instance, some scholarships are given to
students who excel in certain areas, like
moot court, real estate, and bankruptcy.
Others are based on class rank and need.

“I think many attorneys remember
the financial struggles of being in law
school, and this is one way that they
can make a difference. We know the
students benefit as we always receive a

great number of applications from indi-
viduals interested in the scholarships.”

The ACBF provides loans through
its Louis Little Attorneys’ Memorial
Fund and offers awards through the
Daniel B. Dixon Scholarship Fund, the
Kennedy T. Friend Scholarship Fund,
the F.C. Grote Fund, the Honorable
Carol Los Mansmann Fund, the Honor-
able Joseph H. Ridge Memorial Schol-
arship Fund, the James I. Smith III
Notre Dame Law School Scholarship
Fund, the Lynette Norton Memorial
Fund, and the Gerard K. Gibson Memo-
rial Fund. The Bankruptcy and Com-
mercial Law Section of the Allegheny
County Bar Association funds two of
the Gibson scholarships on an annual
basis, and the Gibson Fund provides
two additional awards.

The awards come from a restricted
endowment of the ACBF that is
specifically designated to meet each
fund’s purpose.

Erin Rhodes, Development and Pro

Bono Assistant for the ACBF, said the
selection criteria are based on financial
need, academic performance, and each
applicant’s desire, as well as potential
ability for achievement in the Alleghe-
ny County legal community.

The Daniel B. Dixon Scholarship
Fund is the newest of the programs and
awards will be distributed next spring
for the 2009–2010 academic year.

The awards are typically presented
at different times during the year, have
their own specific criteria, and vary in
amounts. For example, the Louis Little
Fund provides low-interest loans in the
amount of $3,000 to law school students
in need. Meanwhile, the Grote Scholar-
ships are $5,000 and the Smith Scholar-
ships are $1,000.

“In past years, there were only two
recipients of the Grote scholarship,”
said Rhodes. “However, in 2007, the
Committee received approval from the
Lawyers Fund (which funds the Grote

Continued on page 14
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CORRECTION

An article on the cover of the Oct. 24 Lawyers Journal
incorrectly stated that a letter signed by Mr. Michael
Machen, Allegheny County Public Defender and
David A. Blaner, ACBA Executive Director was sent to
the governor and state legislators, educating them
about the need to fund Public Defender Offices
throughout the state. That letter has not been sent.
The bar association’s Legislative Committee is still
looking for the proper way to move this issue forward.

GENDER BIAS DUTY OFFICERS

If you have observed or experienced any form
of gender bias, you may contact one of the fol-
lowing members of the Gender Bias Subcom-
mittee of the Women in the Law Division. The
duty officers will keep your report confidential
and will discuss with you actions available
through the subcommittee.

Kimberly Brown ................412-394-2323
Rhoda Neft..........................412-261-2753
Susan Seitz ..........................412-544-7882

ETHICS HOTLINE

The ACBA Professional Ethics Committee
“Ethics Hotline” makes available
Committee Members to answer ethical
questions by telephone on a daily basis.

November
Thomas D. Arbogast ..........412-577-5226
Frederick C. Leech ............412-288-4178
John H. Riordan, Jr. ..........412-394-3338

December
Andrea Geraghty ................412-232-7070
Michael M. Lyons ..............412-392-2070
Martin W. Sheerer ..............412-781-3100

“Peer review” records not
always relevant to claim
By Maria Greco Danaher

The production of otherwise-confi-
dential documents in employment
discrimination cases continues to

be addressed by federal courts at an
increasing rate. The issue typically pits
state-law protection for “peer review”
documents against federal anti-dis-
crimination laws and regulations, and
has generated growing controversy
among health care providers who rou-
tinely rely on the state-law protection
afforded to such information. A federal
district court in Michigan recently
addressed a plaintiff/physician’s dis-
covery subpoena to a non-party hospi-
tal for peer review records of “similar-
ly situated” physicians, and granted
that hospital’s motion to quash the sub-
poena. The court skirted the issue of
peer review protections, however, by
simply finding that the documents
requested were “not relevant” in the
discovery phase of the case. Zamorano
v. Wayne State University, E.D. Mich.,
No. 07-12943, Aug. 1, 2008.

Lucia Zamorano filed a lawsuit,
claiming that she was terminated from
her employment with Wayne State Uni-
versity (WSU) and with the University
Neurological Surgeons (UNS) because
of her gender. In the course of that legal
action, Zamorano issued a subpoena to
non-party POH Medical Center seeking

peer review records for a number of
UNS-related physicians, some of whom
had been granted hospital privileges by
POH. (Peer review records include
information related to the doctor’s
application for professional privileges,
as well as the hospital’s determination
regarding that application.) POH
objected to the production of those
records, arguing that such information
was not relevant to Zamorano’s claims.

The court agreed with POH and
granted the motion to quash. However,
its decision was not based upon any
specific state-law peer review protec-
tion, but rather on the scope of the
applicable federal rule.

Zamorano alleges that she was treat-
ed differently than male physicians
who were similarly situated to her. She
requested peer review documents from
POH in an attempt to affirmatively
prove that she was as qualified or more
qualified than the male doctors who
were not terminated by WSU and UNS.
Under the applicable federal rule [Fed-
eral Rule 26(b)(1)], a party may obtain
any information that is “relevant” to
that party’s claim. Such information
does not, on its own, have to be admis-
sible at trial, so long as it “appears rea-
sonably calculated to lead to the dis-
covery of admissible evidence.”

The court reviewed Zamorano’s
claims, reviewed the scope of the

request for information from POH, and
determined that the documents sought
would not lead to admissible evidence.
The court specifically stated that in
order to prove discrimination, Zamora-
no would have to prove how WSU and
UNS viewed the qualifications of the
other doctors when WSU and UNS
made determinations to hire or granted
privileges to them. Information consid-
ered by other hospitals regarding the
qualifications of those individuals
would not be relevant, even under the
broad scope of Rule 26(b)(1) and,
therefore, POH’s motion to quash the
subpoena was granted.

This decision once again adds to the
confusion generated by the intersection
of federal anti-discrimination laws and
state-law protections for peer review
information. Although the court made
its decision based upon the wording of
the applicable federal rule, it did not
ignore the sensitive nature of peer
review records. The court stated that
the “shield of confidentiality” that nor-
mally protects peer review documenta-
tion “justifies greater caution for the
Court in exercising its discretion
regarding exposing the records to pub-
lic scrutiny.” Such language indicates
an awareness of the importance of the
state-law protections, and a willingness
to protect the documentation when nec-
essary, as in this case. ■

“Faltering company” exception
of WARN Act clarified
By Maria Greco Danaher

The purpose of the Worker Adjust-
ment and Retraining Notification
(WARN) Act is to protect workers

by requiring advance notice of plant
closings. Such notice allows workers
some time to adjust to the prospective
loss of employment and to seek other
jobs or retraining. The WARN Act
requires generally 60-days written
notice before a closing or mass layoff
by covered employers (typically, those
with at least 100 full-time employees at
a site). Companies that violate the Act
are liable for back pay and benefits for
each day that the required notice is not
provided, up to the 60-day maximum.

The WARN Act includes three spe-
cific affirmative defenses to the 60-day
notice requirement: the “business cir-
cumstances” exception, the “natural
disaster” exception, and the “faltering
company” exception. Recently the
Third U.S. Circuit Court of Appeals
reversed summary judgment on behalf
of an employer that had relied on the
“faltering company” exception as an
explanation for failure to provide more
than a week’s notice before a total shut-
down of the company. In Re: APA
Transport Corp. Consolidated Litiga-
tion, Third Cir., No. 07-1050, 07-1051,
07-1052, Aug. 29, 2008.

In that case, APA Trucking Corpora-
tion (APA) entered a Loan Agreement
with Transamerica Business Capital
Corporation in 1996, which allowed
APA the use of a revolving line of cred-
it in the amount of $40 million secured

by real property, equipment, and
accounts receivable. After entering
into the Agreement, APA suffered con-
tinuous losses and, in October 2001,
began a series of meetings, requested
by Transamerica, to discuss APA’s
financial future. The Loan Agreement
was set to expire on Feb. 28, 2002, at
which time the entire loan amount
would become due. That Loan Agree-
ment required a 60-day notice from
APA to Transamerica for requests to
extend the loan. As of the end of 2001,
APA had not made a timely request to
extend or renew the Loan Agreement.

However, during the month of Janu-
ary 2002, APA sent two separate letters
to Transamerica, each requesting addi-
tional financing. Neither letter was fol-
lowed by any action on the part of APA
to support the requests, and
Transamerica did not provide a credit
memorandum or credit approval in
response to either letter. Transamerica
then formally notified APA that the
Loan Agreement would terminate on
Feb. 28, 2002, pursuant to its terms.
Unable to function without financing,
APA notified its employees, in a letter
received by the president of the local
union on February 14, that the compa-
ny would permanently close its
Philadelphia terminal effective on Feb-
ruary 20. APA asserted that it had pro-
vided the “shortened” notice because it
had been “actively seeking financial
assistance to alleviate its severe eco-
nomic problems.”

A number of lawsuits were filed
against APA, including one by the com-

pany’s employees, who alleged a
WARN Act violation. APA asserted a
“faltering company” defense to that
claim. In order to succeed under that
theory, a company must show that it
was actively seeking capital or busi-
ness at the time that the 60-day WARN
Act notice would have been required,
that it had a realistic opportunity to
obtain that financing, that the capital
would have been sufficient to avoid the
shutdown, and that sending the
required 60-day notice would have pre-
cluded it from obtaining the financing.

The district court granted summary
judgment to the company, based on the
faltering company defense. On appeal,
however, the Third Circuit reversed,
and found in favor of the employees on
that issue. First, the court held that the
faltering company exception is to be
construed narrowly, and that it
requires proof that the company was
“actively seeking” financing at the time
that the 60-day notice was required to
have been given to employees. APA
was unable to provide that proof. On
the date 60 days prior to the February
20 terminal closing, the company had
made no formal request for financing
from Transamerica or any other finan-
cial backer. In addition, the court held
that the words “actively seeking”
should be construed literally, and found
that meetings called by Transamerica
to discuss loan status, and correspon-
dence without follow-up were insuffi-
cient to demonstrate that level of
engagement. In spite of the fact that

Continued on page 14
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From the ACBA

Bar Leadership Initiative class
to sponsor Pro Bono Day
By Drew Hardman

Participants in the Young Lawyers
Division Bar Leadership Initiative
program have a lot to gain, includ-

ing a career’s worth of professional con-
tacts, valuable leadership experience,
and an inside look at the operation of the
Allegheny County Bar Association.
Accordingly, this year’s BLI class plans
to give something back with the launch
of the inaugural Pro Bono Day, tentative-
ly slated for early spring.

The BLI program was developed in
2001 “out of an acknowledged need for
additional leadership training for
young lawyers,” according to the pro-
gram’s overview. BLI Class Chair Mark
Martini said a maximum of 15 appli-
cants are selected for the program each
year, based on leadership potential,
professional accomplishments, and
commitment to the ACBA.

“The program is designed to inte-
grate and introduce young lawyers to
the bar association,” Martini noted. “I
think a lot of young attorneys want to
get involved with the bar, and this is a
great stepping stone to do that.”

To apply for the program, attorneys
with less than 10 years of practice
experience submitted a written state-
ment of interest, a professional resume,
and two letters of recommendation.
This year’s BLI class members include
Jill Albrecht, Jessica L. Crown, Eliza-
beth Farina, Jamie Flaherty, Diana
Frank, Joseph R. Froetschel, Lisa Gais-
er, Nora Gieg, Les Goldstrom, Mark
Harley, Michael Hughes, Nicole Scial-
abba, Krutika Patel Sharma, Kathleen
Sheehan, and Regina Wilson.

The 2008–2009 BLI class first met in
July for an orientation program, which
Martini described as the “nuts and bolts
lecture.” The program featured ACBA
Executive Director David Blaner, who
gave a presentation on the structure of
the ACBA and a “broad overview of the
three arms of the association.”

Martini said the orientation also
served as an “icebreaker,” allowing class
members to get to know one another.

“They will be working closely
together for the next several months,”
he noted.

Over the course of the year, BLI par-
ticipants are required to attend at least
one YLD Council meeting, ACBA

Board of Governors meeting, Bar Foun-
dation Trustees meeting, and an ACBA
Services Board meeting, as well as
monthly YLD Committee meetings and
various volunteer activities, such as the
YLD Children in Shelter Holiday par-
ties and the Stepping Out program.

In addition, each BLI class is
responsible for a unique class project.
This year’s group voted to undertake a
volunteer Pro Bono Day, inspired by
YLD Chair Erin Boyts.

“I really believe in pro bono work,
and even though there are options out
there, I wanted to have a day that
everyone could set aside for public
service and pro bono work,” Boyts said.

The BLI class decided to sponsor
three activities on Pro Bono Day, giving
volunteer attorneys the chance to pick
and choose their public service experi-
ence. Pro Bono Day features Wills for
Heroes, which provides basic wills to
first responders free-of-charge; “I-
CAN! E-File,” a public forum offering
free online tax returns; and an educa-
tional seminar addressing Department
of Public Welfare benefits for impover-
ished community members.

The Wills for Heroes Foundation is a
national, non-profit movement estab-
lished shortly after the terrorist attacks
of Sept. 11, 2001. The program benefits
first responders, such as police offi-
cers, firefighters, and emergency med-
ical technicians—“people who are put-
ting their lives on the line,” according
to Martini.

“A lot of these first responders are
young individuals who have families, but
don’t necessarily have wills,” he added.

Volunteers help to establish free
wills and other estate-planning docu-
ments for first responders based on
“information provided in pre-complet-
ed forms,” Martini said. In 2007, the
American Bar Association Young
Lawyers Division named the Wills for
Heroes Foundation its national public
service project. For more information,
visit the program’s website at
www.willsforheroes.org.

“I-CAN! E-File” is free software that
allows users to easily file tax returns
online without legal assistance. BLI
class members and ACBA volunteers
will offer computer access and techni-
cal support through the program’s
website, www.icanefile.org. The pro-

gram is available to any “members of
the public who don’t have the opportu-
nity, knowledge, or means to e-file,”
Martini noted.

Designed to benefit low/no-income
individuals, the DPW seminar involves
services and funds available to the pub-
lic. However, further details concerning
the program have not been finalized.

Boyts reported that the BLI class
divided into three sub-committees to
handle each branch of Pro Bono Day,
which will take place in late February
or early March.

“They are really giving it the time it
deserves,” she said. “I know it will be
well-organized.”

Boyts is optimistic that the event
will draw at least 150 attorney volun-
teers—roughly 50 individuals for each
branch of Pro Bono Day. Anyone inter-
ested in volunteering is encouraged to
contact YLD Public Service Chair
Michael Feeney at 412-553-6356 or
mfeeney@grogangraffam.com.

Both Boyts and Martini agree that
this year’s BLI class shows a great deal
of promise.

“This class has been just great;
they’re a very energetic bunch,” Marti-
ni said. “They’ve taken their project

and started to run with it.”
“A lot of them are already taking

leadership roles,” Boyts added. “Sever-
al have expressed interest to me about
running for (YLD) Council after class.”

To date, a total of 86 young attorneys
have entered the BLI program, and sev-
eral graduates have gone on to assume
positions as YLD Council members or
YLD Chairs, before moving on to a vari-
ety of leadership roles in the ACBA.

“There’s a fair number of past BLI
class members that have moved up
through the ranks,” Martini reported.

And former BLI class member Hal
Coffey is no exception. Coffey, who was
elected to YLD Council during his year
with the BLI, called the class a “fantas-
tic experience.” He went on to serve as
YLD Chair and BLI Class Chair, as well
as Assistant Secretary/Treasurer with
the ACBA Board of Governors and
ACBA Services, Inc. Board of Directors.

“It’s sort of a peek behind the cur-
tain to see how the ACBA functions,”
Coffey said. “It gave me a great oppor-
tunity to learn from the different lead-
ers and to network—I still have friends
from that experience today.”

In turn, the BLI program greatly
Continued on page 15
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MergerWatch: third quarter of
2008 keeping pace with 2007
By Kimberly Gordon

According to Hildebrandt Interna-
tional, law firm merger activity is
keeping pace with last year.

There were 13 completed law firm
mergers and acquisitions involving

U.S. law firms in the third quarter,
bringing the total for the year to 49.
This compares to 47 mergers complet-
ed in the first three quarters of 2007.

The largest U.S. merger in the third
quarter was Orrick, Herrington & Sut-
cliffe’s combination with Holters & Els-

ing in Dusseldorf, Germany. The sec-
ond largest merger was between K&L
Gates and Kennedy Covington Lobdell
& Hickman in Charlotte, NC. The aver-
age size of the smaller firm in all 13
combinations was higher than in the
prior year, with the average size of the
firms acquired in the first three quar-
ters of 2008 at 45, compared to 39 for
the first three quarters of 2007

Domestically, the southeastern U.S.
was the top destination for mergers in
the third quarter of 2008, with five
mergers in Atlanta; Memphis; Mobile,
Ala.; Charlotte, N.C.; and Greenville,
S.C. There were also two Midwest merg-
ers: one in Cleveland and one in Chica-
go. The Orrick merger in Germany was
the only cross-border merger.

Globally, there were a total of 80
completed international mergers, of
which 18 were cross-border, through
the third quarter. Twenty-two of these
occurred in the third quarter. UK firms
completed six mergers in the third
quarter. Next were Australia, Canada,
and Ireland, with two mergers each.
Including the cross-border merger
involving a US-based law firm, there
were a total of five cross-border merg-
ers completed in the quarter.

According to Lisa Smith, head of
Hildebrandt’s Law Firm Strategy prac-
tice, “We expect mergers in 2008 to be
close to 2007 levels. The current eco-
nomic downturn will intensify the need

for firms to offer competitive, differen-
tiated services to clients and many
firms recognize that mergers are one
way to implement their strategies.
However we do not expect to see an
uptick in white knight mergers, where
troubled firms seek merger as a last
resort, as few firms are willing to take
on this risk.”

In addition to tracking mergers and
acquisitions among law firms, Hilde-
brandt International also tracks office
openings around the globe. In the third
quarter of 2008, we tracked 60 new
branch office openings; 25 of which
were in the US, and 35 were outside the
U.S. The Middle East and Asia contin-
ue to be attractive locations, with ten
openings each. In the US, the top area
was California, with four office open-
ings in San Francisco/Silicon Valley
and two in Los Angeles, followed by
New York, with four openings in New
York City and upstate, and Texas, with
a total of three office openings.

MergerWatch collects data from
published reports, press releases, and
direct reports from law firms. It
includes all mergers where the
acquired firm has five or more lawyers.
Upon routine verification of the data,
some historical numbers have been
updated since previously issued
reports, and the number of mergers
contained herein may change as addi-
tional mergers are announced. ■

The Pennsylvania Institute of Certifi ed Public Accountants (PICPA) presents Thanks for Giving, a 
regional business networking luncheon, fundraiser, and tribute to the late Myron Cope, the voice of 
the Pittsburgh Steelers. The event will feature a silent auction of Pittsburgh sports memorabilia plus 
appearances by members of the Steelers organization and local celebrities.

Sponsorships and tickets are still available. Call (412) 261-6966 for more information or visit 
www.picpa.org.

Wednesday, Nov. 26 | 11:00 a.m. – 1:30 p.m.
Heinz Field, East Club Lounge
Featured speaker:  Art Rooney II, President of the Pittsburgh Steelers

A Tribute to Myron Cope

Pennsylvania Institute of Certifi ed Public Accountants

5627/08

Media Sponsors:  WTAE, Pittsburgh Business Times and Lamar Advertising
Supporting Organizations:  Pittsburgh Technology Council, Pittsburgh 250 

and Lawyers Journal

Benefi tting the Autism Society of Pittsburgh and the Allegheny 
Valley School
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Waiver of the attorney-client privilege:
the need for a legislative solution
By Dick Thornburgh

Editor’s note: The following article is
adapted from remarks given by Dick
Thornburgh, Esq. at the Bench-Bar
Conference of the Bar Association of
Lehigh County, Pa. on Sept. 20, 2008.

It is not often that legal principles
forged in Elizabethan times come
front and center in contemporary

legal and policy debates. But such has
recently been the case with one of the
oldest of the “evidentiary privileges,”
the attorney-client privilege which
originated in the common law of Eng-
land in the 1500s. As you know, the
original purpose of the attorney-client
privilege was to protect the attorney by
not requiring him to reveal his client’s
secrets. Yet the privilege soon shifted
to protecting the client and the client’s
interests, as the courts soon recognized
that when confidentiality between an
attorney and client is protected, com-
munications are more open and sound
legal advice is more easily obtained. I
want to speak to you today about what
many see as grave dangers posed to the
attorney-client privilege, the related
work product doctrine, and other basic
protections threatened by recent gov-
ernmental policies and practices.

The attorney-client privilege has
long been a fundamental element of the
American system of justice, and I fear
that we have all been too slow in recog-
nizing how seriously the privilege has
been undermined in the past several
years by specific government actions.
Although the privilege shields from
disclosure evidence that might other-
wise be admissible, courts have found
this potential loss of evidence to be out-
weighed by the benefits to the immedi-
ate client, who receives better advice,
and society as a whole, which obtains
the benefits of voluntary legal compli-
ance. These ideas have been embraced
time and time again by the courts—in
the words of the Supreme Court’s 1981
Upjohn decision, the privilege in a cor-
porate context encourages “full and
frank communication between attor-
neys and their clients and thereby pro-
mote[s] broader public interest in the
observance of law and administration
of justice.” The attorney-client privi-
lege is thus a core element of a law-
abiding society and a well-ordered
commercial world.

And yet the previously solid protec-
tion that attorney-client communica-
tions have historically enjoyed has
been profoundly shaken by a recent

trend in law enforcement for the gov-
ernment to demand a waiver of a cor-
poration’s privilege as a precondition
for granting the benefits of “coopera-
tion” that might prevent indictment on
criminal charges or diminish punish-
ment following conviction on such
charges. These pressures emanated
chiefly from the Department of Justice
(DOJ) but have been pursued by others
as well. Beginning with the DOJ’s 1999
“Holder Memorandum,” and as more
forcefully stated in the 2003 “Thomp-
son Memorandum” (each named for
the Deputy Attorney General whose
office promulgated them),” the DOJ
has made clear its policy that waiver of
the attorney-client (and work product)
protections is an important element in
determining whether a corporation
may get favorable treatment for coop-
eration or face criminal charges.

It is certainly reasonable for prose-
cutors to expect cooperation from a
business under investigation and
seeking favorable treatment for
arguably criminal acts undertaken by
its employees. But several of the
Thompson Memorandum’s cooperation
criteria simply overstep the bounds of
fairness and good public policy and
implicate rights secured by the Consti-
tution. In my view, they are not neces-
sary for effective law enforcement, and
they can actually undermine effective
corporate compliance.

The DOJ is not alone in this effort.
The SEC, in a public “report” issued at
the conclusion of its Seaboard investi-
gation, outlined a similar policy. So
have HUD, the FCC, EPA, and others.
And the U.S. Sentencing Commission in
2004 amended the commentary to its
Sentencing Guidelines so that waiver of
privilege became a significant factor in
determining whether an organization
has engaged in the timely and thorough
“cooperation” necessary for obtaining
leniency. Following the federal lead,
state law enforcement officials began
to demand broad privilege waivers, as
did self-regulatory organizations such
as the New York Stock Exchange and
members of the auditing profession.

While the tone of these policies may
appear to be moderate, and officials
representing these entities often stress
their intent to implement them in rea-
sonable ways, it soon became abun-
dantly clear that in actual practice
these policies pose overwhelming
temptations to prosecutors seeking to
save time and resources and to target
organizations desperate to save their
very existence. Each waiver has had a

“ripple effect” that creates more
demands for greater disclosures, both
in individual cases, and as a matter of
practice. Once a corporation discloses
a certain amount of information, then
the bar is raised for the next situation,
and each subsequent target corpora-
tion will need to provide more informa-
tion to be deemed cooperative.

The result is documented in a recent
survey to which over 1,400 in-house
and outside counsel responded, in
which almost 75 percent of both groups
agreed—almost 40 percent agreeing
strongly—that a “‘culture of waiver’
has evolved in which governmental
agencies believe it is reasonable and
appropriate for them to expect a com-
pany under investigation to broadly
waive attorney-client privilege or work
product protections.” I practice law at
an international firm with a significant
white collar criminal defense practice.
My partners generally report that they
now encounter waiver requests in vir-
tually every organizational criminal
investigation in which they are
involved. In their experience, waiver
has become a standard expectation of
federal prosecutors. Others with whom
I’ve spoken in the white collar defense
bar tell me the same thing. And,
despite periodic protestations from
prosecutors about restraint in seeking
waivers, a report prepared by former

Delaware Supreme Court Chief Justice
E. Norman Veasey found inadequate
oversight of demands for privilege
waivers in the field.

I am prepared to concede that the
significance of these developments
took some time to penetrate beyond
the Beltway and the relatively small
community of white collar defense
lawyers. It is clear, however, that as
the legal profession has become more
aware of the problem, it has resulted in
a strong and impassioned defense of
the attorney-client privilege and work
product and other protections. The
American Bar Association (ABA)
House of Delegates unanimously
passed a resolution that “strongly sup-
ports the preservation of the attorney-
client privilege” and “opposes policies,
practices and procedures of govern-
ment bodies that have the effect of
eroding the attorney-client privi-
lege…” Later the Conference of State
Chief Justices endorsed the creation of
state and local bar committees devoted
to preserving the privilege and a broad
coalition encompassing such other
wise strange bedfellows as the Ameri-
can Civil Liberties Union and the Unit-
ed States Chamber of Commerce was
formed in opposition to DOJ policies
regarding the privilege.

Thereafter, I was one of ten former
Continued on page 15
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Who are the “Women in the Law?”
By Lisette McCormick

It’s 12:15 p.m. in the Academy Room
on the ninth floor of the City-County
Building, on the last Wednesday of

the month. I’m seated at the head of a
long conference table. I’m feeling old
and I don’t know why. I don’t think it
was the long walk down Grant Street in
high heels I never should have pur-
chased; or the late night, the previous
evening, watching Letterman. And I’ve
long gotten over the store clerk who,
referring to my son, instructed me to
tell my “grandson” to keep his hands
off the merchandise. She was obviously
a bit myopic.

As I ponder the question a bit, I look
around the room at the well-dressed
women beginning to select seats at the
table, and it strikes me—they’re young,
they’re blonde (I made that up, but
they’re definitely young), they’re hip,
and they’re well-employed. I think they
make up the majority of our council
now, and they aren’t the least bit shy
about speaking when the time comes to
introduce themselves to the group.
They are the “Women in the Law” and
I realize that I have become one of
their elder statesmen, or more correct-
ly, statespersons. As the new chair, I’m
supposed to be in charge, but they
know they rule, and I’ve decided that’s
cool with me. In fact, it’s great with me.

These are exciting times for women
in our profession, as well as in our
country—exciting and perilous. I love
the recognition, demonstrated on the
national stage recently, that we are
each individuals with different levels
of skills and views on issues of impor-
tance to our country. We don’t speak
with one voice, despite the advantages
that such a convergence might give us.
Just like men we are at our essence,
individuals who need to be understood
on a person-by-person basis and who
deserve to be treated as unique individ-
uals—on the job and at home, in the
courtroom, and on the assembly line.

The perilous part of our recent
embrace by the voters is that their
enthusiasm for women as serious con-
tenders for the highest executive posi-
tions may lead many of them to lump
women together again and make deci-
sions without considering women’s
very significant distinctions. In other
words, voting for a woman simply
because she is a woman, in my view,
doesn’t help women or our world at all.
Rather, one should consider any candi-
date for a job as an individual in all

respects. Learn all you can about her
background, her skills, her relation-
ships with others, her strengths and
weaknesses, the times we live in, what
she can do to make our world safer,
more economically stable, and more
livable; or if you are an employer,
determine what that person can bring
to your business. In the end, that is the
only fair way to treat a human being,
and it is in the best interest of us all,
whether we operate a business, deter-
mine the value of a person’s work/life
expectancy, or govern a country in a
global economy.

What does this have to do with the
Women in the Law Division of the
ACBA? Everything. Our most impor-
tant task this year is to help launch and
support the groundbreaking Gender
Equity Institute. The impetus for the
Institute was a survey spearheaded by
the Gender Bias Subcommittee of the
Women in the Law Division in 2005.
The survey results, unfortunately,
exposed a significant disparity in pay
between male and female attorneys in
Pittsburgh who work the same number
of hours each year and have the same
level of experience and education. The
most disappointing part of the news
was that the results mirrored those of
an almost identical survey undertaken
by the Women in the Law Division fif-
teen years ago, in 1990.

To me, this practice is a most egre-
gious example of treating women as
one homogenous group rather than an
assortment of many individuals with a
range of abilities and skills. This type
of treatment is not only patently unfair
but cannot be good business. Judging
from the young attorneys seated across
from me at the Academy Room table,
the female attorneys practicing in our
legal community today have much to
offer. They are intelligent, hard work-
ing, assertive, and confident—four key
assets in any employee. The point is
that this generation of young female
lawyers shows great promise and
employers harm their businesses and
the general economy by not paying
them the same as they do males of
equivalent status. Employers and this
region will lose these talented employ-
ees if the disparity is not rectified.

Employers can begin the process of
turning these statistics around by
undertaking a thorough examination of
their pay policies to determine whether
they are among those who pay less to
their female employees than to their
male counterparts, even without

intending to do so. That will go a long
way toward encouraging our young
female colleagues to stay in Pittsburgh
for the duration of their careers.

Beyond that, employers can
encourage their young female (and
male) associates to become more
involved in the programs offered by
the Women in the Law Division.
This year we are sponsoring a mix
of events designed to help promote
networking and career building, col-
laborate with other bar Sections and
Committees on special projects, and
provide education on topics of interest
to local attorneys. A sampling of these
events includes the following:

• A career-oriented program enti-
tled “What You Need to Know: The
Mysteries of Career Advancement,”
sponsored by the WLD and the PNC
Financial Services Group, Inc., held on
Oct. 29, 2008.

• A symposium on the report and
recommendations of the ACBA Gender
Equality Task Force in late fall 2008.

• Two receptions for new admittees
to the bar, jointly sponsored by the
WLD and the Women’s Bar Associa-
tion, in November 2008 and May 2009.

• The third annual Holiday Net-
working Party on Dec. 2, 2008.

• A special four-hour interactive
program on the topic of salary negotia-
tions, jointly organized by the WLD and
the YLD, on Jan. 27, 2009.

• “Take Your Children to Work Day”

in April 2009.
• The WLD’s Annual Meeting in

May 2009 during which we will present
the Carol Los Mansmann Helping
Hand Award to a lawyer who has pro-
vided female attorneys with ongoing
support, counsel, friendship, leader-
ship, and mentoring, and who devotes a
large portion of his/her career to help-
ing others recognize opportunities and
overcome barriers related to gender.
Last year’s honorees were Judge Liv-
ingstone Johnson and former Pennsyl-
vania Supreme Court Justice Cynthia
A. Baldwin.

• The U.S. Supreme Court Admis-
sions trip in May 2009.

• An ethics CLE program on a topic
related to gender equity to be held at
the ACBA Bench-Bar Conference in
June 2009. Last year, the WLD’s pro-
gram featured Lauren Rikleen, author
of Ending the Gauntlet. Every person
who attended the seminar received a
copy of Rikleen’s book. The WLD also
distributed the Gender Equality Task
Force Report & Recommendations.

• The annual Spring Picnic in June
2009 for the families of WLD members.

These are just a few of the many
opportunities for women and men to
participate in the work of the Women
in the Law Division this year. The
more they become involved, the more
they benefit. We know that many of
these young graduates understand the

Women in the Law Division Page

Continued on page 15
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ALLEGHENY
V E R D I C T S
O N L I N E
… C O M I N G  I N  S P R I N G  2 0 0 9 .

Allegheny County Bar Association members have summarized verdicts

from the Allegheny County Court of Common Pleas since 1999. Until now,

the summarized verdicts have only appeared in the Pittsburgh Legal

Journal Opinions Insert. In Spring 2009, verdicts rendered in the Court of

Common Pleas since 1999 will be available in a searchable, online data-

base. These summaries will provide critical details of the case, including

the type of case; the names of the lawyers, experts, and judges involved;

and the amount of damages awarded.
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Now in its sixteenth year, the Allegheny County Bar Foundation Attorneys Against Hunger program
will kickoff its 2008 campaign with a community outreach event on Saturday, November 22 at the
Urban League of Pittsburgh Hunger Services, located downtown, from 9 a.m. to 4 p.m. The event is
open to anyone interested in helping distribute ingredients for a Thanksgiving dinner to low-
income residents in the community.

There will be two volunteer shifts: 9 a.m. to 12 p.m. and
1 p.m. to 4 p.m. The event is kid-friendly.

Anyone interested in volunteering should contact Erin
Rhodes at 412-402-6641 or erhodes@acba.org.

Last year, Attorneys Against Hunger raised nearly
$98,000 for fourteen area anti-hunger agencies. The
upcoming campaign will run from November 2008
through February 2009.

For more information on Attorneys Against Hunger,
please visit the foundation’s website at www.acbf.org.

Business Class Express Service to

HARRISBURG
Via the

STEEL CITY FLYER
No Driving!   No Airlines!   Relax or Work in Comfort!

- Wi-Fi Service   - On-Board Mobile Office

Two Round-trip Departures every Business Day

Convenient Pick-up and Drop-off Locations

Connections via Amtrak Keystone Service to:
- New York City - Newark
- Philadelphia - Lancaster
- Trenton - Paoli

only $59 one-way
Call for Information and Reservations

412-461-9132

STEEL CITY FLYER
A Service of RDC Bus Lines, P.O. Box 335, Homestead, PA 15120

Attorneys Against Hunger
kickoff event to be held
Saturday, November 22
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News and Notes
Stanley M. Stein,

a partner at the
Feldstein Grinberg
Stein & McKee,
P.C., was selected
for inclusion in the
2009 edition of The
Best Lawyers in
America, in the spe-
cialty of Commer-
cial Litigation.

◆    ◆    ◆
The national law

firm of Eckert Sea-
mans Cherin and
Mellott, LLC is very
pleased to announce
that attorney John E.
Hall has been admit-
ted as a Fellow of the
American College of
Trial Lawyers. Hall
is a member of the
firm’s Board of
Directors, and
chairs Eckert Sea-
mans’ Product Lia-
bility Department.

◆    ◆    ◆
Mediation Council of Western Penn-

sylvania (MCWP) presented an open
forum and panel discussion on “Civil
Mediation.” The program was organ-
ized by MCWP member, Jerry Kokalis,
Ph.D., mediator. The panelists were
MCWP members, Bernie Behrend of
Behrend Mediation Services and Mary
Kate Coleman of Riley, Hewitt, Witte, &
Romano, PC all with offices in Pitts-
burgh. The YWCA Greater Pittsburgh
hosted the forum held on Sept. 22.

◆    ◆    ◆
Sixty-nine Buchanan Ingersoll &

Rooney attorneys have been selected by
their peers for inclusion in The Best
Lawyers in America 2009. Best Lawyers
ranked Buchanan first in Pennsylvania
in Government Relations Law and
Health Care Law and first in Pittsburgh
in both Corporate Law and Real Estate
Law. Honored for making the list for 20
years or more in Pittsburgh are George
L. Cass; Calvin R. Harvey; Robert A.
Johnson; and Larry E. Phillips. Hon-
ored for making the list at least 10 years
in Pittsburgh are Thomas E. Boyle;
David B. Fawcett, III; Robert T. Harper;
Edwin L. Klett; Charles G. Knox; and
Thomas M. Thompson.

In addition to those previously men-
tioned, 28 Pittsburgh attorneys were
honored: Lynn J. Alstadt; Margaret B.
Angel; John A. Barbour; Ronald Basso;
Peter H. Beaman; Bruce I. Booken;
Maureen B. Cohon; Rosemary L.
Corsetti; Lewis U. Davis, Jr.; Thomas S.
Galey; Jeremiah G. Garvey; Eugene A.
Giotto; Thomas S. Giotto; Craig S.
Heryford; Mark R. Hornak; Scott W.
Irmscher; Rebecca Livingston Lando;
David J. Laurent; E. David Margolis;
Paul S. Mazeski; Terrence H. Murphy;
Wendelynne J. Newton; Carl E. Rothen-
berger, Jr.; Thomas L. VanKirk;
Howard J. Wein; Jeffrey R. Wilson;
John H. Wilson; and Susan Yohe.

◆    ◆    ◆
Ronald Barber, a shareholder of

Strassburger McKenna Gutnick & Gef-
sky, was re-elected on October 11, 2008
to a fourth one-year term as President of
the 100-year-old Pittsburgh Chess Club.

◆    ◆    ◆

The Pennsylvania School Board Solic-
itor’s Association (PSBSA) presented its
President’s Award for Distinguished
Career Achievement to municipal attor-
ney Ira Weiss at PSBSA’s School Law
Workshop in Hershey, Pa. The annual
award recognizes a PSBSA member who
has contributed to Pennsylvania School
Law through achievement at the highest
level of professional accomplishment
and has donated energy and talent to the
Association, its members, and to Penn-
sylvania’s public schools.

◆    ◆    ◆
Houston Harbaugh, P.C. has been

named one of the “Best Places to Work
in Western Pennsylvania” for 2008 for
the second consecutive year. In a sur-
vey conducted by the Pittsburgh Busi-
ness Times and QMR, Inc., employees
rated the law firm in areas such as
team effectiveness, trust in senior lead-
ers, and feeling valued.

◆    ◆    ◆
Dickie, McCam-

ey & Chilcote, P.C. is
pleased to announce
that John T. Pion
has been re-elected
to the Trucking
Industry Defense
Association (TIDA)
Board of Directors
for his third term.
Pion serves as chair
of the firm’s trans-
portation law prac-
tice group and is

also a member of the insurance law and
litigation practice group.

◆    ◆    ◆
Justin D. Acker-

man of Fox Roth-
schild LLP has
been appointed to
the finance com-
mittee of Pitts-
burgh Habitat for
Humanity. In his
law practice, Acker-
man serves closely
held and family-
controlled business-
es, including health
care providers and

real estate developers. This ranges
from corporate representation and real
estate services and transactions to tax
and business succession planning.

◆    ◆    ◆
Louis M. Tarasi, Jr. has been selected

by his peers for inclusion in the 2009 edi-
tion of Best Lawyers in America in the
specialty of Personal Injury Litigation.

People on the Move
Ashley L. Griffin has joined the

Pittsburgh-based law firm of Thomson,
Rhodes & Cowie, P.C. as an associate in

the litigation department.
◆    ◆    ◆

Kristen Batson Eberle is pleased to
announce that she has joined Cathy S.
Boyer and Gerri V. Paulisick for the
formation of Boyer Paulisick & Eberle.
The firm is located in Butler, Pa. and
specializes in family law matters.

◆    ◆    ◆
Kathryn M.

Kenyon has been
elected a partner at
the law firm of
Pietragallo Gordon
Alfano Bosick &
Raspanti, LLP. Ken-
yon is a member of
the litigation de-
fense practice and
is based in the
firm’s Pittsburgh
office. She focuses
her litigation prac-

tice on complex commercial matters,
defense of claims of professional mal-
practice, insurance coverage, and
intellectual property.

◆    ◆    ◆
Christopher M. Helms and Erin E.

McCurdy recently joined Babst,
Calland, Clements and Zomnir, P.C., a
downtown Pittsburgh law firm, as asso-
ciates. Helms is a 2008 graduate of the
University of Pittsburgh School of Law
and McCurdy is a 2008 graduate of the
Duquesne University School of Law.

◆    ◆    ◆
Peter S. Wolff has joined the Pitts-

burgh office of the law firm Pietragallo
Gordon Alfano Bosick & Raspanti, LLP.
Wolff is an associate in the commercial
litigation practice group.

◆    ◆    ◆
Tucker Arensberg, P.C. has

announced that Jenyce M. Woodruff
has joined the firm as an associate
attorney. Woodruff is an associate in
the firm’s Insolvency and Creditors’
Rights Department. ■

All submissions for “Bar Briefs” or “In
Memoriam” should be sent to the atten-
tion of David Blaner, ACBA Executive
Director, 400 Koppers Building, 436 Sev-
enth Ave., Pittsburgh, Pa., 15219, or e-
mailed to dblaner@acba.org.

Publicize Your Section and Committee News!
The ACBA Communications Department is eager to promote any spe-
cial activity or newsworthy event emanating from your Committee or
Section of interest to ACBA members, the media, or the general public.
E-mail us at news@acba.org with the following information:
◆ Name and description of the event
◆ Date, time, and place of the event
◆ Name(s) of the sponsoring section/committee(s)
◆ Name(s) of speakers and titles of presentations
◆ How many people do you expect to attend? 
◆ Name and phone number of a contact person
◆ Will there be an admission fee or ticket sales? If so, how much?
◆ Are reservations needed to attend the event? 
◆ Is there any other information you would like to share with us?
Thank you for your cooperation! ■

Having the right team 
makes all the difference

Employment Litigation Attorneys
Pittsburgh, Pennsylvania
(412) 338-1100
www.rothmangordon.com

James W. Carroll, Jr., Esq. Colleen Ramage Johnston, Esq. Cami L. Davis, Esq.

Bar Briefs

Justin D.
Ackerman

Stanley M.
Stein

John E.
Hall

John T.
Pion

Kathryn M.
Kenyon
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Continuing Legal Education
sponsored by the ACBA and PBI

C L E  P R O G R A M S

ACBA Registration Information: Register for any of these programs via: Mail: CLE Dept., ACBA, 400
Koppers Building, 436 Seventh Avenue, Pittsburgh, PA 15219; Fax 412-261-6438; Phone: 412-402-6612.
PBI Registration Information: MAIL: PBI, 5080 Ritter Road, Mechanicsburg, PA 17055-6903; FAX:
(717) 796-2348; PHONE: (717) 796-0804 or (800) 932-4637; ON THE WEB: www.pbi.org. All PBI CLE
programs are sponsored by The Pennsylvania Bar Institute & The Allegheny County Bar Association.

BUSINESS LAW
Legal Issues in Advertising

Issues you need to know to protect your clients, concerning false advertising;
regulatory issues; how government is involved in advertising

law enforcement; & internet advertising concerns. 
Credits: 4 substantive • When: Thurs., November 13, 2008; 9:00 a.m. to 1:15 p.m.; check-in begins
at 8:30 a.m. • Where: PBI Professional Development Conference Center, Heinz 57 Center, 339 Sixth
Ave., 7th Fl. • Tuition (includes course book): *Early Registration Discount - Member-Pa., or any
co. bar assn: $199; Member admitted after 1/1/04: $179; Nonmember: $209; Paralegals attending with
an attorney: $99; Paralegals attending alone: $129; Judges & judicial law clerks: $100; Judges & judi-
cial law clerks admitted after 1/1/04: $90. *Standard Registration - Member-Pa., or any co. bar assn:
$224; Member admitted after 1/1/04: $204; Nonmember: $234; Paralegals attending with an attorney:
$124; Paralegals attending alone: $154; Judges & judicial law clerks: $125; Judges & judicial law clerks
admitted after 1/1/04: $115. *Registrations received 3 or more business days before the presentation
qualify for the Early Registration Discount. Register with PBI.

Foreign Direct Investments
Annual program on foreign business opportunities. Latest installment in this
exceptional series addressing emerging trends in cross-border investments.

Credits: 5 substantive, 1 ethics *Must attend entire program to receive ethics credit. • When: Fri., November 21,
2008; 8:30 a.m. to 4:30 p.m.; check-in begins at 8:00 a.m. • Where: PBI Professional Development Con-
ference Center, Heinz 57 Center, 339 Sixth Ave., 7th Fl. • Tuition (includes course book and lunch):
*Early Registration Discount - Member-Pa., or any co. bar assn: $259; Member admitted after 1/1/04:
$239; Nonmember: $279; Paralegals attending with an attorney: $99; Paralegals attending alone: $129;
Judges & judicial law clerks: $130; Judges & judicial law clerks admitted after 1/1/04: $120. *Standard Reg-
istration - Member-Pa., or any co. bar assn: $284; Member admitted after 1/1/04: $264; Nonmember:
$304; Paralegals attending with an attorney: $124; Paralegals attending alone: $154; Judges & judicial law
clerks: $155; Judges & judicial law clerks admitted after 1/1/04: $145. *Registrations received 3 or more
business days before the presentation qualify for the Early Registration Discount. Register with PBI.

CIVIL LITIGATION
15th Annual Auto Law Update

Designed for practicing lawyers at all levels of experience.
Emphasis on the latest developments. Receive handy PBI Case Law Digest and

tips you can apply to the files on your desk.
Credits: 3 substantive, 1 ethics • When: Wed., November 12, 2008; 8:30 a.m. to 12:45 p.m.; check-in
begins at 8:00 a.m. • Where: PBI Professional Development Conference Center, Heinz 57 Center, 339
Sixth Ave., 7th Fl. • Tuition (includes course books): *Early Registration Discount - Member-Pa.,
or any co. bar assn: $189; Member admitted after 1/1/04: $169; Nonmember: $209; Paralegals attend-
ing with an attorney: $99; Paralegals attending alone: $129; Judges & judicial law clerks: $95; Judges
& judicial law clerks admitted after 1/1/04: $85. *Standard Registration - Member-Pa., or any co. bar
assn: $214; Member admitted after 1/1/04: $194; Nonmember: $234; Paralegals attending with an
attorney: $124; Paralegals attending alone: $154; Judges & judicial law clerks: $120; Judges & judicial
law clerks admitted after 1/1/04: $110. *Registrations received 3 or more business days before the pres-
entation qualify for the Early Registration Discount. Register with PBI.

Trials! Tips, Tactics & Practical Tales
Fast-paced program rich with demos and worth every second of your time,

Michael Cash’s presentation is designed specifically to take you to the next level
of success in the courtroom. 

Credits: 6 substantive • When: Thurs., November 13, 2008; 8:30 a.m. to 3:30 p.m.; check-in begins
at 8:00 a.m. • Where: Simulcast - PBI Professional Development Conference Center, Heinz 57 Cen-
ter, 339 Sixth Ave., 7th Fl. • Tuition (includes course book and lunch): *Early Registration Dis-
count - Member-Pa., or any co. bar assn: $319; Member admitted after 1/1/04: $299; Nonmember:
$339; Paralegals attending with an attorney: $99; Paralegals attending alone: $129; Judges & judicial

law clerks: $160; Judges & judicial law clerks admitted after 1/1/04: $150. *Standard Registration -
Member-Pa., or any co. bar assn: $344; Member admitted after 1/1/04: $324; Nonmember: $364; Para-
legals attending with an attorney: $124; Paralegals attending alone: $154; Judges & judicial law clerks:
$185; Judges & judicial law clerks admitted after 1/1/04: $175. *Registrations received 3 or more busi-
ness days before the presentation qualify for the Early Registration Discount. Register with PBI.

Effective Advocacy in the Federal Appellate Courts
Learn about oral and written advocacy from the experts! Hear the “views from
the bench” as well as valuable advice from experienced appellate practitioners. 

Credits: 3 substantive • When: Fri., November 14, 2008; 9:00 a.m. to 12:15 p.m.; check-in begins at
8:30 a.m. • Where: Simulcast - PBI Professional Development Conference Center, Heinz 57 Center,
339 Sixth Ave., 7th Fl. • Tuition (includes course book): *Early Registration Discount - Member-
Pa., or any co. bar assn: $189; Member admitted after 1/1/04: $169; Nonmember: $209; Paralegals
attending with an attorney: $99; Paralegals attending alone: $129; Judges & judicial law clerks: $95;
Judges & judicial law clerks admitted after 1/1/04: $85. *Standard Registration - Member-Pa., or any
co. bar assn: $214; Member admitted after 1/1/04: $194; Nonmember: $234; Paralegals attending with
an attorney: $124; Paralegals attending alone: $154; Judges & judicial law clerks: $120; Judges & judi-
cial law clerks admitted after 1/1/04: $110. *Registrations received 3 or more business days before the
presentation qualify for the Early Registration Discount. Register with PBI.

Piercing the Corporate Veil
Examines corporate formation, the policies that should be followed by small

businesses to take advantage of and maximize liability protection of corporate
status, and much more!

Credits: 3 substantive • When: Fri., November 14, 2008; 12:00 noon to 3:15 p.m.; check-in and lunch
begin at 11:15 a.m. • Where: PBI Professional Development Conference Center, Heinz 57 Center, 339
Sixth Ave., 7th Fl. • Tuition (includes course book and lunch): *Early Registration Discount -
Member-Pa., or any co. bar assn: $189; Member admitted after 1/1/04: $169; Nonmember: $209; Para-
legals attending with an attorney: $99; Paralegals attending alone: $129; Judges & judicial law clerks:
$95; Judges & judicial law clerks admitted after 1/1/04: $85. *Standard Registration - Member-Pa., or
any co. bar assn: $214; Member admitted after 1/1/04: $194; Nonmember: $234; Paralegals attending
with an attorney: $124; Paralegals attending alone: $154; Judges & judicial law clerks: $120; Judges &
judicial law clerks admitted after 1/1/04: $110. *Registrations received 3 or more business days before
the presentation qualify for the Early Registration Discount. Register with PBI.

Current Issues in Medical Malpractice
Perennially favorite event includes extensive presentation of new developments

in case law and legislative changes, w/insights and practical advice to help
answer questions as your cases develop.

Credits: 6 substantive • When: Thurs., November 20, 2008; 8:30 a.m. to 4:00 p.m.; check-in begins
at 8:00 a.m. • Where: PBI Professional Development Conference Center, Heinz 57 Center, 339 Sixth
Ave., 7th Fl. • Tuition (includes course book and lunch): *Early Registration Discount - Member-
Pa., or any co. bar assn: $259; Member admitted after 1/1/04: $239; Nonmember: $279; Paralegals
attending with an attorney: $99; Paralegals attending alone: $129; Judges & judicial law clerks: $130;
Judges & judicial law clerks admitted after 1/1/04: $120. *Standard Registration - Member-Pa., or any
co. bar assn: $284; Member admitted after 1/1/04: $264; Nonmember: $304; Paralegals attending with
an attorney: $124; Paralegals attending alone: $154; Judges & judicial law clerks: $155; Judges & judi-
cial law clerks admitted after 1/1/04: $145. *Registrations received 3 or more business days before the
presentation qualify for the Early Registration Discount. Register with PBI.

ELDER LAW
Elder Law Update

Quick refresher of the most significant developments in elder law.
In just three short hours, the faculty fills you in on the year’s

highlights so you don’t miss anything important.
Credits: 3 substantive • When: Wed., November 19, 2008; 9:00 a.m. to 12:15 p.m.; check-in begins at
8:30 a.m. • Where: PBI Professional Development Conference Center, Heinz 57 Center, 339 Sixth
Ave., 7th Fl. • Tuition (includes course book): *Early Registration Discount - Member-Pa., or any
co. bar assn: $179; Member admitted after 1/1/04: $159; Nonmember: $199; Paralegals attending with
an attorney: $99; Paralegals attending alone: $129; Judges & judicial law clerks: $90; Judges & judi-
cial law clerks admitted after 1/1/04: $80. *Standard Registration - Member-Pa., or any co. bar assn:
$204; Member admitted after 1/1/04: $184; Nonmember: $224; Paralegals attending with an attorney:
$124; Paralegals attending alone: $154; Judges & judicial law clerks: $115; Judges & judicial law clerks
admitted after 1/1/04: $105. *Registrations received 3 or more business days before the presentation
qualify for the Early Registration Discount. Register with PBI.

Allegheny County
Bar Association

Continued on page 12
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Continuing Legal Education
sponsored by the ACBA and PBI

Continued from page 11

EMPLOYMENT LAW
2008 Employment Law Institute WEST
Biggest & best employment law program in Western PA!

You will get critical information that you need to be up to
speed on everything that is new in employment law. 

Credits: 12 CLE credits *Workshop choices will determine whether credits are in substantive law, practice and
procedure or ethics, professionalism or substance abuse. • When: Tues. & Wed., Nov. 18 - 19, 2008; 8:30 a.m.
to 4:30 p.m.; check-in begins at 7:45 a.m. • Where: New location this year - Pittsburgh Marriott City
Center, 112 Washington Pl. • Tuition for One Day (includes continental breakfast, beverage
breaks, and lunch):: Member-Pa., or any co. bar assn: $259; Human Resources Professionals: $259;
Member admitted after 1/1/04: $239; Nonmember: $279; Paralegals attending with an attorney: $129;
Paralegals attending alone: $149; Judges & judicial law clerks: $130; Judges & judicial law clerks
admitted after 1/1/04: $120. Tuition for Both Days (includes continental breakfasts, beverage breaks,
and lunches): Member-Pa., or any co. bar assn: $469; Human Resources Professionals: $469; Member
admitted after 1/1/04: $429; Nonmember: $509; Paralegals attending with an attorney: $249; Parale-
gals attending alone: $289; Judges & judicial law clerks: $235; Judges & judicial law clerks admitted
after 1/1/04: $215. Register with PBI.

ESTATES PRACTICE
Preparing Fiduciary Income and

Final Lifetime Income Tax Returns
Our impressive faculty will lead you through the filled-in returns

to explain the significance of each entry. Gain insights into how to
make some of the judgment calls that come with every return.

Credits: 4 substantive • When: Tues., November 11, 2008; 8:30 a.m. to 12:45 p.m.; check-in begins at
8:00 a.m. • Where: PBI Professional Development Conference Center, Heinz 57 Center, 339 Sixth
Ave., 7th Fl. • Tuition (includes course book): *Early Registration Discount - Member-Pa., or any
co. bar assn: $179; Member admitted after 1/1/04: $159; Nonmember: $199; Paralegals attending with
an attorney: $99; Paralegals attending alone: $129; Judges & judicial law clerks: $90; Judges & judi-
cial law clerks admitted after 1/1/04: $80. *Standard Registration - Member-Pa., or any co. bar assn:
$204; Member admitted after 1/1/04: $184; Nonmember: $224; Paralegals attending with an attorney:
$124; Paralegals attending alone: $154; Judges & judicial law clerks: $115; Judges & judicial law clerks
admitted after 1/1/04: $105. *Registrations received 3 or more business days before the presentation
qualify for the Early Registration Discount. Register with PBI.

ETHICS
Clarence Darrow: Crimes, Causes & the Courtroom

Choose morning or afternoon program. This spellbinding solo
performance brings to life Clarence Darrow and his greatest trials.

Followed by a panel discussion debating the issues raised.
Credits: 3 ethics • When: Fri., November 14, 2008; Morning Program: 8:30 a.m. to 12:00 noon;
check-in begins at 8:00 a.m.; Afternoon Program: 1:00 p.m. to 4:30 p.m., check-in begins at 12:30 p.m.
• Where: Pittsburgh Marriott City Center, 112 Washington Pl. • Tuition for Morning OR Afternoon
(includes course book): *Early Registration Discount - Member-Pa., or any co. bar assn: $199; Mem-
ber admitted after 1/1/04: $179; Nonmember: $219; Paralegals attending with an attorney: $99; Para-
legals attending alone: $129; Judges & judicial law clerks: $100; Judges & judicial law clerks admitted
after 1/1/04: $90. *Standard Registration - Member-Pa., or any co. bar assn: $224; Member admitted
after 1/1/04: $204; Nonmember: $244; Paralegals attending with an attorney: $124; Paralegals attend-
ing alone: $154; Judges & judicial law clerks: $125; Judges & judicial law clerks admitted after 1/1/04:
$115. *Registrations received 3 or more business days before the presentation qualify for the Early
Registration Discount. Register with PBI.

The Humorous Side of Law and Ethics
Enjoy America’s foremost legal humorist, Sean Carter, as he presents in one

seminar, the five programs that made him a favorite on the legal lecture circuit!
Credits: 4 substantive, 2 ethics • When: Tues., November 18, 2008; 9:00 a.m. to 4:30 p.m.; check-in
begins at 8:30 a.m. • Where: PBI Professional Development Conference Center, Heinz 57 Center, 339
Sixth Ave., 7th Fl. • Tuition (includes course book and lunch): *Early Registration Discount -
Member-Pa., or any co. bar assn: $279; Member admitted after 1/1/04: $259; Nonmember: $299; Para-

legals attending with an attorney: $99; Paralegals attending alone: $129; Judges & judicial law clerks:
$140; Judges & judicial law clerks admitted after 1/1/04: $130. *Standard Registration - Member-Pa.,
or any co. bar assn: $304; Member admitted after 1/1/04: $284; Nonmember: $324; Paralegals attend-
ing with an attorney: $124; Paralegals attending alone: $154; Judges & judicial law clerks: $165;
Judges & judicial law clerks admitted after 1/1/04: $155. *Registrations received 3 or more business
days before the presentation qualify for the Early Registration Discount. Register with PBI.

FEDERAL COURT
Whistleblower Cases Under the Federal False Claims Act

This presentation will highlight common areas of fraud and
will provide strategies for spotting potential new whistleblower cases.

Credits: 2 substantive • When: Thursday, December 4, 2008; 3:00 p.m. to 5:00 p.m.; registration at
2:30 p.m. • Where: ACBA Conference Center Auditorium, City-County Building, 414 Grant Street,
Suite 920 • Cost: $50 for Federal Court Section members; $65 for non-Section members; $80 for non-
ACBA members; $25 for no CLE credit or non-lawyers. Register with ACBA.

INTELLECTUAL PROPERTY
One Year after eBay, MedImmune, KSR and Seagate

Experienced patent litigators and patent practitioners discuss what
has happened in the courts since these decisions were rendered.

Practical implications of these cases are explained.
Credits: 2 substantive, 1 ethics *Must attend entire program to receive ethics credit. • When: Mon., November
10, 2008; 9:00 a.m. to 12:15 p.m.; check-in begins at 8:30 a.m. • Where: PBI Professional Development
Conference Center, Heinz 57 Center, 339 Sixth Ave., 7th Fl. • Tuition (includes course book): *Early
Registration Discount - Member-Pa., or any co. bar assn: $169; Member admitted after 1/1/04: $149;
Nonmember: $189; Paralegals attending with an attorney: $99; Paralegals attending alone: $129; Judges
& judicial law clerks: $85; Judges & judicial law clerks admitted after 1/1/04: $75. *Standard Registration
- Member-Pa., or any co. bar assn: $194; Member admitted after 1/1/04: $174; Nonmember: $214; Para-
legals attending with an attorney: $124; Paralegals attending alone: $154; Judges & judicial law clerks:
$110; Judges & judicial law clerks admitted after 1/1/04: $100. *Registrations received 3 or more busi-
ness days before the presentation qualify for the Early Registration Discount. Register with PBI.

REAL ESTATE PRACTICE
Addressing Disruptive Behaviors Between Neighbors

In this afternoon program, our faculty will explore the disputes that commonly
arise and some suggested ways for resolving them. 

Credits: 2 substantive • When: Mon., November 17, 2008; 12:30 p.m. to 2:30 p.m.; check-in and
lunch begin at 12:00 noon. • Where PBI Professional Development Conference Center, Heinz 57 Cen-
ter, 339 Sixth Ave., 7th Fl. • Tuition (includes course book and lunch): *Early Registration Dis-
count - Member-Pa., or any co. bar assn: $129; Member admitted after 1/1/04: $109; Nonmember:
$149; Non-attorney professional: $99; Paralegals attending with an attorney: $99; Paralegals attend-
ing alone: $129; Judges & judicial law clerks: $65; Judges & judicial law clerks admitted after 1/1/04:
$55. *Standard Registration - Member-Pa., or any co. bar assn: $154; Member admitted after 1/1/04:
$134; Nonmember: $174; Non-attorney professional: $124; Paralegals attending with an attorney:
$124; Paralegals attending alone: $154; Judges & judicial law clerks: $90; Judges & judicial law clerks
admitted after 1/1/04: $80. *Registrations received 3 or more business days before the presentation
qualify for the Early Registration Discount. Register with PBI.

Negotiating Commercial Leases
Live from the Practising Law Institute—save time and expense of

overnight NYC trip. Learn how to avoid risks and costly errors,
to put your client in the most advantageous position.

Credits: 9.5 substantive, 1 ethics • When: Thurs. & Fri., November 20 - 21, 2008; THURS: 9:00 a.m.
to 5:00 p.m.; FRI: 9:00 a.m. to 1:15 p.m.; check-in begins at 8:30 a.m., both days • Where: Simulcast
- PBI Professional Development Conference Center, Heinz 57 Center, 339 Sixth Ave., 7th Fl. • Tuition
(includes course book, and lunch on the first day): $1,395. Discounts & Scholarships: PBI’s
discounts for PBA members may be used for PLI simulcasts. No other PBI discounts or scholarships
programs apply. Full and partial scholarships are available from the Practising Law Institute for judges,
judicial law clerks, law professors, law students, law librarians, attorneys who work for nonprofit organ-
izations, legal services organizations or government agencies, and unemployed attorneys. Attorneys in
private practice who seek to learn skills that will assist them in pro bono activities are encouraged to
apply. Scholarship applications must be submitted to PLI at least four weeks prior to the program you
wish to attend. Go to www.pli.edu and click the Scholarship link for instructions on applying, and to
print their scholarship application form. Register with PBI.

Buying & Selling Residential Real Property
Geared to those with little or no experience—learn the fundamentals of a

residential real estate transaction from client’s first encounter
with a broker through funding the deal at closing. 

Credits: 5 substantive, 1 ethics *Must attend the entire program to receive the ethics credit. • When: Thurs.,
November 20, 2008; 9:00 a.m. to 4:15 p.m.; check-in begins at 8:30 a.m. • Where: PBI Professional
Development Conference Center, Heinz 57 Center, 339 Sixth Ave., 7th Fl. • Tuition (includes
course book and lunch): *Early Registration Discount - Member-Pa., or any co. bar assn: $179;
Member admitted after 1/1/04: $159; Nonmember: $199; Paralegals attending with an attorney: $99;
Paralegals attending alone: $129; Judges & judicial law clerks: $90; Judges & judicial law clerks admit-
ted after 1/1/04: $80. *Standard Registration - Member-Pa., or any co. bar assn: $204; Member admit-
ted after 1/1/04: $184; Nonmember: $224; Paralegals attending with an attorney: $124; Paralegals
attending alone: $154; Judges & judicial law clerks: $115; Judges & judicial law clerks admitted after
1/1/04: $105. *Registrations received 3 or more business days before the presentation qualify for the
Early Registration Discount. Register with PBI.

TRUST, WILLS AND ESTATE
The Delaware Advantage for Personal Trusts

Attorney Anne Marie Levin, PNC’s Delaware Advantage
Trust Specialist, will give a special presentation on the

extraordinary advantages of creating trusts in Delaware.
Credits: 1 substantive • When: Thursday, November 13, 2008; registration 11:30 a.m. • Where:
ACBA Conference Center Auditorium, 9th floor City-County Building, 414 Grant Street, Pittsburgh,
Pa. 15219. • Cost: Free to ACBA members; $40 for non-ACBA members. Register with ACBA.

Allegheny County
Bar Association

R. Damien Schorr
A T T O R N E Y A T L A W

Federal Appeals - Civil, Criminal and Habeas
IRS Matters

1015 Irwin Drive
Pittsburgh, PA 15236

412-884-1597 (Phone)

412-884-5847 (Fax)

damienschorr@comcast.net
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ions are here, as well as statewide
dockets, annual statistical reports,
court calendars, news releases, and
much more. Our goal is to make as
much information as possible quickly
and easily available.”

The home page offers access to sep-
arate pages for the Supreme Court, the
Superior Court, the Commonwealth
Court, the Common Pleas courts, the
minor courts, the Supreme Court com-
mittees, and the AOPC.

“From the earliest days of the World
Wide Web, it has been the goal of the
Pennsylvania Supreme Court and its
administrative office to use this great
communications vehicle to expand our
long-term practice of making public
records and information accessible to
the public,” said Zygmont A. Pines, court
administrator of Pennsylvania. “We have
met that goal in many ways, such as
making criminal dockets available
statewide and posting all rulings and
opinions of our appellate courts. With
the launch of this redesigned website,
we are now simplifying and enhancing
the public’s ability to search all informa-
tion that we make available.” ■

AOPC WEBSITE continued from cover page

• E-Discovery

• Document Discovery

• Organization and Automated Coding

• Due Diligence Document Preparation/Review

• Overflow Casework Management

“Up In The Air” Over Document Management?

310 Grant Street, Suite 823
Pittsburgh, PA 15219

shari@majorlegalservices.com
www.majorlegalservices.comA Permanent Solution to a Temporary Recruiting Problem

Contact a Recruiter at Major LLegal SServices®®

Committed to Equality & Diversity

Offices in
Cleveland and Pittsburgh

Ph.: 412.586.5834

MAJOR LEGAL SERVICES®

will give you the traction you need to

get your feet back on ground and lift

the burden with Temporary Attorney

and Paralegal solutions for all your:

Lately, investing has felt a lot like navigating
uncharted waters. That’s why it’s more
important than ever to have the right captain
steering your ship.

At Fort Pitt Capital Group, we've seen our
share of shifting market tides. We know when
to tack toward an oncoming wave and when
to eddy out.

Most importantly, we understand how a steady
course contributes to investment peace of mind.

We’re not saying you should jump ship after a
losing quarter or two, but if you’re considering
longer-term course corrections, give us a call.

award) to provide additional funding
for a third recipient totaling $15,000.
Due to this approval, the ACBF Loans
and Scholarship Committee was able to
award three recipients the Grote Fund
last year and again this year. The recip-
ients this year were Derek Illar, Melis-
sa Masnovi, and Kendra Oyer.

“As for the other funds, there has not
been much of a change, except that
everyone who applied for the Louis Lit-
tle Loan this year was awarded the
loan. Typically, we do not receive many

ACBF continued from cover page

applications for the Smith award, so
usually only one or two awards are
given each year.”

In order to be eligible for the Smith
Scholarship, recipients must be from
Allegheny County and be enrolled in
the Notre Dame Law School. This
year’s recipients were Anthony Bellino
and Adam Barry Fischer.

Each spring, the Loans and Scholar-
ship Committee, which is chaired by
Joe Macerelli, awards the Louis Little
loans, as well as the Smith and Grote
scholarships.

The remainder of the awards are
distributed at different times during
the year.

“The foundation awarded the Hon-
orable Carol Los Mansmann award to
Sarah Weissman, a second-year law
student at Duquesne University, in Jan-
uary 2008,” said Rhodes. “Starting next
year, the Mansmann award will be dis-
tributed at the same time as the Louis
Little, Grote, and Smith awards.”

The most recent recipient of the Ridge
fund was Gregory C. Michaels. The win-
ner of this honor must be a graduate of
both Central Catholic High School and
Duquesne University, and there were no
eligible candidates this year.

The Lynette Norton Memorial
Award was given to Duquesne Univer-
sity law school graduates Kathleen
Charlton and Lyle Dresbold.

Specifics about each of the awards
follow:

• The F.C. Grote Fund, awarded to a
student at the University of Pittsburgh
School of Law or the University of
Pennsylvania Law School, was estab-
lished to relieve distress among the
members of the bar association or their
families by making loans. The award is
intended to promote, advance,
improve, and facilitate the administra-
tion of justice in Allegheny County

through the dissemination of educa-
tional information; to give scholar-
ships, fellowships, and grants-in-aid
for research, writing, and other study
of law and the administration of justice;
to make loans to deserving law stu-
dents without interest and without
security or to create scholarships as
outright grants; and to acquire, pre-
serve and exhibit rare books, objects of
art, and items of historical interest hav-
ing legal significance bearing on the
administration of justice.

• The Kennedy T. Friend Scholar-
ship is awarded to children of members
of the ACBA who want to attend Yale
University or the University of Paris.
The fund was established by the will of
Friend, a distinguished member of the
ACBA who died in London in 1929.

• The Honorable Carol Los Mans-
mann Memorial Fund, named in honor
of the first woman appointed to the U.S.
District Court for the Third Circuit,
presents a cash scholarship each year
to an incoming female law student
entering the Duquesne University
School of Law. Mansmann, who was an
associate professor of law at Duquesne,
died in 2002. Following her death, her
family, friends, colleagues, and the
Women in the Law Committee of the
ACBA created the fund.

• The Honorable Joseph H. Ridge
Memorial Scholarship Fund was creat-
ed in honor of Ridge, a devout Catholic,
a respected jurist, and a valued mem-
ber of the Duquesne University com-
munity. Ridge was first elected as a
county court judge in 1961 and was
assigned to the Criminal Division in
1970. He presided over criminal cases
until his retirement 21 years later. He
continued to hear domestic violence
and protection-from-abuse cases until
his death in 2002.

• The James I. Smith III Notre

Dame Law School Scholarship Fund
was created in 2001 in honor of the
retirement of Smith and in tribute to
his 38 years of devoted service to the
lawyers of Allegheny County and the
legal profession.

• The Louis Little Attorneys’ Memori-
al Fund is named after a well-known
Allegheny County criminal lawyer who
died in 1958, leaving a substantial
bequest to the ACBA. The gift was used
to establish the fund, which has provided
more than $100,000 in low-interest loans
to deserving law students since 2001.

• The Lynette Norton Memorial
Fund was created by the ACBF in 2002
as a tribute to an accomplished trial
lawyer, insurance law expert, and
active member of the bar. As of Febru-
ary 2008, the foundation had received
more than $20,000 in charitable gifts to
support the fund and contributions con-
tinue to be accepted. For information
contact Albert at 412-402-6640.

• The Gerard K. Gibson Memorial
Fund was established in 1987 and
makes annual cash awards to students
participating in the Creditors &
Debtors Rights course at the Universi-
ty of Pittsburgh and the Duquesne Uni-
versity School of Law. ■

APA knew that the Loan Agreement
was to expire on Feb. 28, 2002, it made
no formal request for extension, nor
did it take other steps to secure financ-
ing. The court characterized APA’s
efforts as “waiting for Transamerica to
offer additional financing,” and found
that action to be insufficient to meet
the interpretation of the term “actively
seeking” financing.

In these difficult financial times,
companies contemplating plant shut-
downs or large lay-offs should have a

WARN ACT continued from page 2
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necessity of networking with other
more senior members of the legal com-

WLD continued from page 7

clear recognition of the pre-conditions
and requirements set forth in the
WARN Act. Companies seeking to
assert an available exception or
defense to the requirements of the Act
should work closely with legal counsel,
human resource personnel, and fund-
ing sources in order to avoid the finan-
cial penalties associated with violation
of that Act. ■

benefits the ACBA and the Young
Lawyers Division by “preparing its
future leaders at an early stage in their
career,” Coffey noted.

“It’s our breeding ground for the
leaders of tomorrow; our primary ener-
gy source,” Martini said.

With so many benefits, it is no won-
der the BLI program has grown in
recent years. A total of 25 applicants
vied for available slots this year, the
most since the program’s inception.

Following the completion of numer-
ous class requirements, the BLI pro-
gram culminates with a trip to the
Bench-Bar Conference in June, where
the 15 class members will enjoy free
lodging and conference fees. ■

BLI continued from page 3

Attorneys General, Deputy Attorneys
General, and Solicitors General, from
both Republican and Democratic
administrations, who sent a letter to the
Attorney General asking him to recon-
sider the DOJ’s policies regarding
waiver. It is never a simple matter to
enlist such endorsements. And yet it
was not difficult at all to secure those
ten signatures; because we all, veter-
ans of the DOJ, felt so strongly about
the fundamental role the attorney-
client privilege and work product pro-
tections play in our system of justice.
In due course, hearings were convened
by both the House and Senate Judici-
ary Committees where those of us who
testified also expressed strong opposi-
tion to government waiver policies.

I served as a federal prosecutor for
many years, and I supervised other fed-
eral prosecutors in my capacities as U.S.
Attorney, Assistant Attorney General in
charge of the Criminal Division, and
Attorney General. Throughout those
years, requests to organizations we
were investigating to hand over privi-
leged information never came to my
attention. I am therefore bound to ask:
what has changed in the past decade to
warrant such a dramatic encroachment
on the attorney-client privilege?

Clearly, in order to be deemed coop-
erative, an organization under investi-
gation must provide the government
with all relevant factual information
and documents in its possession, and it
should assist the government by
explaining the relevant facts and iden-
tifying individuals with knowledge of
them. But in doing so, it should not be
obliged to reveal privileged communi-
cations or attorney work product, most
notably evidence developed in the
course of an internal investigation
undertaken by the corporation itself.
Some limitation is necessary to main-
tain the primacy of privacy protections
in our system of justice. It is a fair lim-
itation on prosecutors, who have
extraordinary powers to gather infor-
mation for themselves. This balance is
one I found workable in my years of
federal service, and I have concluded it
should be restored.

Happily, the tide has begun to turn.
The Sentencing Commission aban-
doned its waiver provisions after hear-
ing testimony from myself and others
urging it to provide affirmatively that
waiver should not be a factor in assess-
ing cooperation. The Department of
Justice has undertaken three separate
modifications to the Thompson Memo-
randum—the MacCallum Memo, the
NcNulty Memo, and within the past
month, a new set of principles promul-
gated by the current Deputy Attorney
General, Mark Filip. But none of these
technical changes are sufficient. Fur-
thermore, by these frequent policy
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changes, DOJ has introduced an unwel-
come uncertainty into this process. As
the Supreme Court noted in the Upjohn
case, “if the purpose of the attorney-
client privilege is to be sewed, the
attorney and the client must be able to
predict with some degree of certainty
whether particular discussions will be
protected. An uncertain privilege…is
little better than no privilege at all.”

Until recently, the Thompson
Memo’s waiver requirement has
received most of the attention. But
there is another problematic “coopera-
tion criterion” in these memos that
instructs prosecutors to consider
whether an organization “appears to be
protecting its culpable employees and
agents.” While, once again, this sounds
reasonable in theory, in practice, this
provision has led to government pres-
sure on companies to refuse to pay the
legal expenses of employees or former
employees, to withdraw from joint
defense agreements with them, to
refuse to share even historical informa-
tion with them, and to fire employees
who assert their Fifth Amendment
rights in government interviews. While
a company might justifiably take any of
these actions in appropriate circum-
stances, it is improper for the govern-
ment, using the enormous leverage it
has through its charging power, to
coerce companies to take these steps.

Opposition to this practice quickly
became widespread. In a decision
involving former employees of KPMG,
Judge Lewis A. Kapla of the United
States District Court for the Southern
District of New York declared that the
Thompson Memo’s provisions concern-
ing legal fees of “culpable” employees
violated the rights to due process and
effective assistance of counsel guaran-
teed, respectively, by the Fifth and Sixth
Amendments. The ABA again adopted a
unanimous policy opposing these prac-
tices. Fundamentally, the ABA noted
that “culpability” is something to be
proven by the government beyond a rea-
sonable doubt, not determined prema-
turely by it or by an employer.

What is needed to cure all these
instances of overreaching by the gov-
ernment is congressional passage of
legislation that would flatly prohibit
government authorities from request-
ing a waiver of the attorney-client and
work product privileges and taking
other steps prejudicial to individual
rights such as were attempted in the
KPMG case. Legislation to this effect
has already passed in the House by an
overwhelming margin and its Senate
counterpart, sponsored by our own
Senator Arlen Specter, awaits action in
the Senate Judiciary Committee.

If the Congress does not act, it is
entirely possible that the courts will.
Earlier this month, the United States
Court of Appeals for the Second Cir-
cuit upheld Judge Kaplan’s decision
in the KPMG case, indicating its
strong disapproval of the Thompson
Memorandum’s provisions as they
related to employer-employee rela-
tions. Shortly thereafter, the DOJ
relented and abandoned its authority
to take these factors into account in
determining corporate “cooperation.”
The need for a legislative remedy is
paramount, however, for two reasons.
First, changes in the DOJ rules will
affect only DOJ investigations, not
those carried out by other federal
agencies. Second, and perhaps more
persuasive, is the fact that if a legisla-
tive remedy is not forthcoming, who
knows what future leadership of the
DOJ will do to impart even more
uncertainty into the process. Having
acted on five separate occasions to
attempt to pin down an acceptable
procedure for dealing with privilege
waivers following widespread criti-
cism, it is not inconceivable that fur-
ther efforts to do so will be forthcom-
ing, especially in view of the fact that,
no matter how the presidential elec-
tion turns out, new leadership will be
installed in the DOJ come next year.

In short, while this is an issue that has
arisen more or less spontaneously,

rather than one that Washington lobby
groups have orchestrated, it is one par-
ticularly appropriate for Congressional
attention to resolve. Preserving rights
that have passed the test of time and that
have been honored for so long would be
in the highest tradition of representative
government. It is time to end, once and
for all, careless experiments with the
fundamental right of privilege attached
to communications between an attorney
and his/her client. ■

Dick Thornburgh is Of Counsel for K&L
Gates, LLP and a former Attorney Gen-
eral of the Untied States and Governor
of Pennsylvania.

munity and improving their skills.
They recognize how important it is for
their futures.

The future of our profession is in the
hands of these young female profes-
sionals. They now comprise over 50
percent of all students enrolled in law
schools across the country and they are
often at the top of their classes. They
are ready and able. Employers need to
take notice and treat them well, or at
least as well as they treat and pay their
male counterparts. It’s the right thing
to do, and we will all reap the benefits
from it. ■

Lisette M. McCormick serves as Chair of
the Women in the Law Division of the
ACBA. She is currently employed as the
Executive Director of the PA Interbranch
Commission for Gender, Racial and Eth-
nic Fairness.
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