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Pro Bono Rocks! raises nearly
$6500 for Pro Bono Center
By Drew Hardman

The Allegheny County Bar Founda-
tion welcomed a crowd of
approximately 185 guests

at the Hard R ock Café in Pitts-
burgh d uring t he P ro B ono
Rocks! f undraiser, f eaturing
Who’s Bad, the “Ultimate
Michael Jackson Tribute Band.”
Benefitting the foundation’s Pro
Bono Center , the event was a
chance for ACBA members to
walk the red carpet with an
evening of live entertainment.

“Pro Bono R ocks! is  an event
where people can have a really
good time listening to live music in
a casual atmosphere while raising
money for a good cause,” ACBF
Pro Bono Coordinator Barbara
Griffin said.

Held on November 6, Pro Bono
Rocks! was hosted by KDK A personal-
ity Rick Dayton, who took on the role of
master o f c eremonies. T he e vent
kicked off at 8:00 p.m., giving guests
the opportunity to purchase raffle tick-
ets for a variety of prize packages
before Who’s Bad took center stage at
9:30 p.m. Sporting “glitzy jackets, glit-
tering gloves, and 80s regalia,” Who’s
Bad performed a number of Michael
Jackson’s greatest hits, spanning three
decades of music.

“The band sounded great and did a
terrific job of engaging the crowd,”
Griffin noted. “ The dance floor was
crowded through the band’s last song,
and they even chanted for an encore.
The band obliged with a few more
songs, and then graciously stayed for
pictures with fans.”

“The cover band was great—very
true to the sound and feel of the music
and captured the excitement of [Jack-
son’s] great hits,” ACBA member Mark
T. Vuono added.

Vuono was one of 185 guests who
packed the Hard Rock Café dance floor
and booths. Tickets for the event were
$50 per person, though for $150 guests
could purchase a limited number of
VIP packages, offering two tickets,
valet parking, reserved seating with a
great view of the stage, and pre-show
hors d’oeuvres. VIP guests also
received a complimentary “swag bag,”
containing a Michael Jackson CD, a
bottle of sparkling wine, Starbucks gift
cards, and a number of other gifts.

Other ticket options included the
reserved seating package ($225), which
offered four tickets to the event and
seating alongside the stage.

Foundation Director Lorrie Albert
said she was pleased with attendance at
Pro Bono R ocks!, especially consider-
ing the challenging economic climate.

“This isn’t the biggest fundraiser we
have, but it certainly is a lot of fun, and
I think it is important to have events
where our members can just kick back
and have some fun,” Albert said.

Guests were welcomed to the event
in style thanks to a group of volunteers
who took on the role of “screaming
fans,” greeting attendees along the
Hard Rock Café’s red carpet. Further-
more, guests had the opportunity to get
their picture with a life-size Michael
Jackson cutout stationed at the

entrance to the restaurant.
“I thought the staff was really cre-

ative f or th is e vent,” A lbert s aid.
“Everyone seemed to love the scream-
ing fans, getting their picture taken
with Michael and the raffle items.”

Highlighting the raffle items was an
aquamarine and diamond pendant
mounted on an 18-karat white gold
chain. Guests could purchase a limited
number of raffle tickets for the pen-
dant—valued at $950.

Guests could also purchase tickets
for seven raffle baskets, offering
unique items, admission tickets, and
gift certificates to a number of area
businesses. With the help of foundation
volunteers, Dayton announced the raf-
fle winners during the band’s intermis-
sion at 10:15 p.m.

The event featured several area
sponsors, led by Front R ow Sponsor
Reed Smith, LLP, who provided a dona-
tion of $2,000. This year ’s VIP Sponsor
($750) was USI Affinity, and the follow-
ing Music Fan sponsors supported Pro
Bono Rocks! with a donation of at least
$250: Dickie McCamey & Chilcote, PC;
Goehring, Rutter & Boehm; Pietragallo
Gordon Alfano Bosick & Raspanti, LLP;
and Thorp Reed & Armstrong, LLP.

Pro Bono Rocks! raised nearly
$6,500 for the foundation’s Pro Bono
Center, which “provides well-trained
attorney volunteers to help meet the
legal needs of the indigent in Allegheny
County,” according to the ACBF web-
site. Established in 2005, the Pro Bono
Center forms the link between mem-

bers of the bar association and its vari-
ous projects and member organizations
dedicated to providing direct legal
services to low-income individuals.

Griffin expressed her gratitude for
KDKA’s Rick Dayton, F oundation
Director Lorrie Albert, and Develop-
ment/Pro Bono Assistant Erin Rhodes,
and the Pittsburgh P aralegal Associa-
tion, a s w ell a s a ll t he v olunteers t hat
donated their time to help make Pro
Bono R ocks! a  s uccess. I ndividual v ol-
unteers i ncluded B obbi C ramer, J ann
Dalton, P am D eCecco, M arlene E llis,
Sandie Findura, Alyssa Fishman, Aman-
da Fishman, Sasha Henry, Raleigh Jack-
son, Juli Marhefka, Joan Mukogosi,
Kimberly R eilly, Catrina R ogers,
Michele R osenblatt, Ginny Silhanek,
Lauren Shaw, and Tina Williams.

The foundation would like to recog-
nize the following organizations and
individuals for their in-kind donations
to Pro Bono Rocks!: ACBA Services,
Inc.; Allegheny County Bar Associa-
tion; Atria’s Restaurant; August Wilson
Center for A frican American Culture;
Children’s Museum of Pittsburgh; City
Theatre; Dreadnought W ines; Eat ‘N
Park Restaurant; Erin Simon Massage
Therapy; F . T ambellini Ristorante;
Hard Rock Café; Julie David Photogra-
phy; Mallorca R estaurant; Pittsburgh
Rare; R enaissance Pittsburgh Hotel;
Robert M orris Un iversity; M ichele
Rosenblatt; Melaine R othey; S.W. Ran-
dall T oys; Storms R estaurant; Trader
Joe’s; V enture O utdoors; a nd E li
Zlokas, Esq. ■

FOR A LISTING OF NEW ALLEGHENY COUNTY COURT OF
COMMON PLEAS CASES WHICH APPEAR IN THE ONLINE

PLJ OPINIONS, PLEASE SEE PAGE 2.

Approximately 185
guests participated in the Pro
Bono Rocks! fundraiser on
November 6 at the Hard Rock Café at
Station Square in Pittsburgh. The event raised
more than $6,500 for the Pro Bono Center, which provides
well-trained attorney volunteers to help meet the legal needs of
the indigent in Allegheny County.
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■ Information published in the LJ may not
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any manner, in whole or in part, without the
permission of the publishers.

Letters to the Editor: The LJ welcomes letters
to the Editor. Letters should be addressed to:
Jennifer A. Pulice, Editor
Lawyers Journal
400 Koppers Building
436 Seventh Avenue
Pittsburgh, PA 15219

All letters must include signature, address, and phone
number. All letters are subject to editing. We regret
that we can neither print nor acknowledge every letter.
We will not return letters.
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lowing members of the Gender Bias Subcom-
mittee of the Women in the Law Division. The
duty officers will keep your report confidential
and will discuss with you actions available
through the subcommittee.

Kimberly Brown ................412-394-2323
Rhoda Neft..........................412-261-2753
Susan Seitz ..........................412-544-7882

ETHICS HOTLINE

The ACBA Professional Ethics Committee
“Ethics Hotline” makes available
Committee Members to answer ethical
questions by telephone on a daily basis.
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Andrea Geraghty ................412-232-7070
Michael M. Lyons ..............412-392-2070
Martin W. Sheerer ..............412-781-3100
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Thomas Hollander ............412-922-8499
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Mark W. Ambrose and Ronald A. Kramer v.
Citizens National Bank of Evans City, Pennsylvania,
Friedman, J. ................................................................................Page 483
Pennsylvania Wage Payment and Collection Law—Counsel Fees—
Remand

1. Plaintiffs sued defendant for past earnings. The trial court found
for p laintiffs a nd a warded c ounsel f ees. F ollowing a ppeal, t he
Superior Court remanded the matter to the trial court. The only issues
remanded were the recalculations or better justification of plaintiffs’
trial counsel fees and the calculation of an appropriate amount of
counsel fees for the appeal, and implicitly, for the remand.

2. The evidence showed that defendant, through its various
employees, officers, and principals, had no good faith reason to with-
hold plaintiffs’ earnings and further showed that defendant had no
truthful basis for its refusal to pay, whether stated as a defense or as
a counterclaim. Defendant’s contentions in its counterclaims were
frivolous and untruthful and were made solely for the vengeful pur-
pose of discouraging plaintiffs’ pursuit of Wage Act claims.

3. All of plaintiffs’ counsel’s work was directed at plaintiffs’ need
to destroy defendant’s only defense to the wage claims, to-wit, that
plaintiffs had committed the first breach of the employment contract
at issue.

4. The sole limit placed on the fees the wronged employee may be
awarded under the W age Act is that the fees be “reasonable.”
Defendants admitted that the time plaintiffs’ counsel spent on both
the Wage Act claim and defendant’s counterclaim was reasonable and
that the hourly rates charged were also appropriate.

(William R. Friedman)

Stacey F. Vernallis and Jake Lifson for Plaintiffs.
Ray Middleman and Michael McShea for Defendants.
No. GD 04-21511. In the Court of Common Pleas of Allegheny County,
Pennsylvania, Civil Division.

Gustine Uniontown Associates, LTD., et al. v.
Anthony Crane Rental, Inc., et al. v.
Gustine Uniontown, Inc., et al., Wettick, J. ............................Page 492
Settlement—Joint Tortfeasor—Attendance at Trial—Preliminary
Objections

1. Plaintiff, owner of shopping center , sued more than one dozen
defendants following construction of the shopping center when the
earth moved causing severe damage to the buildings, parking areas,
and sidewalks. The parties that Plaintiff sued joined other entities as
additional defendants. Plaintiff and GeoMechanics entered into a pro
rata joint tortfeasor release after which GeoMechanics presented a
motion to amend its answer and new matter to assert release to which
there was no opposition. GeoMechanics also presented a Motion to
Excuse Attendance at Trial which is the subject of this Opinion and
Order of Court. GeoMechanics recognizes that it continues to be a
party to the lawsuit. Pennsylvania rules governing discovery apply to
GeoMechanics as well.

2. Under settled Pennsylvania law, nonsettling defendants may
pursue pending claims against a settling defendant based on allega-
tions that the settling defendant is a joint tort-feasor.

3. If a settling defendant is ordered to have counsel present

throughout the trial, in all likelihood counsel will not participate, thus
the proceedings may be even more confusing for the jury than if
counsel for the settling defendant is not present.

4. There is no Pennsylvania appellate case law directly addressing
the issue of whether a court may compel a settling defendant to be
present throughout the trial of the plaintiff ’s claims against the non-
settling defendant(s), just as there is no case law addressing the issue
of whether a defendant who did not settle can be compelled to be pres-
ent at trial.

5. Even assuming that a court has the authority to compel a party
to be present at trial, there is no justification for the adoption of a rule
compelling a settling defendant to attend a trial in which it has no
interest in the outcome of the case.

(William R. Friedman)
Edward B. Gentilcore for Gustine Uniontown Associates, L TD., a
Pennsylvania Limited P artnership, by and through Gustine
Uniontown, Inc. General Partnership.
Jeffrey S. Proden and Daniel D. Taylor for Anthony Crane Rental, Inc.
and Penn Transportation Services, Inc.
Chad A. Wissinger for Architectural Services Group, Inc.
Thomas J. Lowery for Construction Engineering Consultants, Inc.
Bethann R. Lloyd for GeoMechanics, Inc.
Chad A. Wissinger for Jabille Developments Corporation. Rochelle R.
Koerbel and Robert Blumling for Mascaro, Inc.
Steven P. McCloskey for McMillen Engineering, Inc.
William D. Clifford for P.C. Yezbak & Son, Inc.
Peter Newberry and Jeffrey S. Proden and Daniel D. Taylor for Penn
Transportation Services, Inc.
Ray F. Middleman for Ruprecht, Schroeder, Hoffman Architects.
James B. Lieber and John M. Tedder for Additional Defendant,
Gustine Uniontown, Inc.
David Raves for BSW Architects.
Kevin J. McKeon for Thor Concrete Construction, Inc.
No. GD 99-012166. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

Commonwealth of Pennsylvania v.
Morris Haley, McDaniels, P.J. ..................................................Page 494
Court Interference with Defendant’s Case-in-Chief—Sequestration
Violation—Sentencing Errors

1. There is no merit to the allegation that the Court pressured
defense counsel into presenting testimony from its investigator when
there was no time to prepare. Defense counsel had many months to
prepare and the investigator was a known witness.

2. The Court did not err in allowing two Commonwealth witnesses
to remain in the courtroom during the trial. One witness was the first
to be called to the stand by the Commonwealth and the second only
testified in rebuttal regarding a collateral matter.

3. The Court did not err in imposing a sentence, which included
one count above the sentencing guidelines, because the individualized
facts of this case warrant such a sentence.

(Robert A. Crisanti)
Jennifer DiGiovanni for the Commonwealth.
Scott Coffey for Defendant.
No. CC-2006-8842 and CC -2007-1416. In the Court of Common Pleas
of Allegheny County, Pennsylvania, Criminal Division.
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From the ACBA

Federal Court Section
prioritizes education
By Tracy Carbasho

Continuing legal education is a
high priority for the ACBA F ed-
eral Court Section.

In fact, education is especially
important to the Section since it is
charged with such a comprehensive
mission. The Section is responsible for
studying all phases, questions, and
problems relevant to federal civil and
criminal litigation, informing its mem-
bers of various developments in the
field a nd p roposing c hanges a nd
improvements in the common and
statutory law, when necessary.

The S ection w orks t o p romote
understanding between the bench and
bar, and foster education for all types of
trial lawyers.

According to the ACBA, the Section
“shall concern itself with the study of
and the dissemination of information
on problems relating to federal civil
and criminal litigation and shall keep
its members and the Allegheny County
Bar Association informed of the results
of its studies.”

William F. Ward, a  p artner a t Ward
McGough, began chairing the Section in
July. H e h as b een a  m ember o f t he
ACBA for 30 years and has always been
active in the Section, serving in a variety
of capacities, including vice chair, treas-
urer, secretary, and member of Council.

Ward said the Section is currently
working on several important projects
and regularly holds CLE programs on
relevant and timely topics.

For example, the Section is working
with other bar association groups on
the EC SEL (Enhancing Community
Safety through Education and Legal
Services) program. The objective is to
provide legal services to former feder-
al inmates who are now participating in
the W orkforce Development Services
program of the U.S. Probation and Pre-
trial Services Office for the Western
District of Pennsylvania.

Ward noted that U.S. District Court
Judge Joy Flowers Conti is a staunch
advocate of the program. V olunteers
are being sought from among the mem-
bers of the Section to work with former
federal inmates who are on probation
or supervised release. The volunteers
may also be called upon to serve as
speakers at educational programs.

Volunteers may be easy to find since
the monthly meetings of the Section’s

Council are always well attended by
between 25 and 30 members. The
Council meets on the second Monday of
each month at noon in the President’s
Conference Room at the ACBA offices.

Any member of the ACBA can join
the Section and new faces are always
welcome.

“The Section has also formed a Fed-
eral Criminal Practice Committee that
meets monthly to discuss current
issues,” said Ward. “For example, we
sponsored a four-hour continuing
legal education program on sentenc-
ing in November.”

The Section will also hold additional
CLE programs revolving around valua-
tion t opics, s uch a s d etermining the
monetary value of an employment dis-
crimination case or a personal injury
claim. More valuation topics may be
added as part of a series of CLE sessions.

“The most pivotal contribution in
the area of CLE is the Section’s Third
Circuit R eview, which is held in con-
junction with our annual meeting each
May,” said Ward. “It features a panel of
judges from the Third Circuit Court of
Appeals, as well as attorneys. It has
become a fixture in our CLE offerings.”

During p revious Th ird C ircuit
Review events, featured speakers have
discussed a topic and then at the end
of their presentation, held a question-
and-answer se ssion w ith t he a ppel-
late judges.

“I believe the Third Circuit R eview
is the biggest accomplishment of the
Section b ecause i t p rovides a n o ut-
standing service to the members by
having judges respond as part of a
panel to questions about recently
issued opinions from the Third Cir-
cuit,” said Ward.

The Federal Court Section also par-
ticipates in the ACBA ’s annual Bench-
Bar Conference by making a presenta -
tion. During the June 2009 conference,
members of the Section presented infor-
mation about the revisions and amend-
ments to the Local Rules of Court.

Contributing to worthwhile causes is
also important to members of the Sec-
tion and a financial donation is made
each year to the A ttorneys Against
Hunger campaign.

“The Section is a very collegial
group and we hold events that recog-
nize the service of the members of the
judiciary,” said Ward. “For example, we

Continued on page 14

Termination of teacher after
complaints may constitute
ADA retaliation
By Maria Greco Danaher

The n inth U .S. C ircuit C ourt o f
Appeals has held that a teacher ’s
statements on behalf of disabled

students were “protected activity”
under the AD A, and that the teacher
had standing to sue for retaliation
under the AD A and Section 504 of the
Rehabilitation Act. Barker v. Riverside
County Office of Education, Ninth Cir.,
No. 07-56313, Oct. 23, 2009.

Susan Lee Barker was hired as a
Resource Specialist Program teacher
with the Riverside County Office of
Education in California in 2002. As
early as 2003, Baker began to express
her concerns to the County regarding
its special education services for stu-
dents with disabilities, and complained
that the services did not comply with
state or federal law . In 2005, Barker
and a co-worker filed a lawsuit with the
federal Department of Education’s
Office related to those issues.

Barker resigned on August 1, 2006,
stating that her working conditions had
become intolerable after she filed the
2005 complaint. She subsequently filed
a federal court retaliation claim under
the ADA and the Rehabilitation Act,
alleging that she was constructively
discharged by being excluded from
meetings, that her caseload was
reduced, and that she was refused cer-
tain work, all because of her support of
the students and complaints on their
behalf. The district court granted the

County’s motion to dismiss the case,
finding that Barker lacked standing to
sue for retaliation under either of the
two statutes.

The Ninth Circuit reversed, finding
that both the ADA and the Rehabilita-
tion Act include a broad anti-retaliation
provision that shields “any individual”
who is harmed after attempting to pro-
tect the rights of the disabled. The
County argued that Barker could not
sue because she was not a “qualified
individual with a disability” and that
she had no “close relationship” to the
disabled students. However, the Ninth
Circuit specifically found that Section
504 of the R ehabilitation Act grants
standing to non-disabled people who
are retaliated against for attempting to
protect the rights of the disabled, as
does Title II (the “public accommoda-
tion” provision) of the ADA.

The interesting issue in this case is
that the lower court automatically ana-
lyzed the case under Title I (the “non-
discrimination in employment” provi-
sion) of the AD A, because Barker was
suing her employer. However, Barker’s
claim addressed the County’s relation-
ship with the students and was appro-
priately brought under Title II. Based
on this case, public employers should
carefully analyze issues brought by
employees regarding individuals with
disabilities, and should be aware that
adverse actions taken against such
employees could have implications
under the ADA or the Rehab Act. ■

Do You Have
Any Jury Verdicts

to Report?
If so, please forward the following information: Court; Case Number;

Jury Verdict; Date of Verdict; Judge; Plaintiff ’s Attorney; Defendant’s Attorney;

Type of Case; Experts; and Remarks to:

Jennifer Pulice, ACBA, 400 Koppers Building, 436 Seventh Avenue, Pittsburgh, PA 15219
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Recent ADR policy changes and federal
case law: what practitioners need to know
By Charles W. Kenrick

A lternative d ispute r esolution
rules have existed in our federal
court in o ne f orm or a nother

since 1991. Written policies and proce-
dures further explaining the ADR rules
in the Western District have existed for
about three years. These policies and
procedures h ave b een p eriodically
updated based upon the experience of
parties, attorneys, neutrals, and the
Court working with Local Rule 16.2.
The most recent changes in policies
and procedures approved by the Board
of Judges became effective July 15,
2009. This article highlights important
changes and offers suggestions for
practitioners given the amended poli-
cies. The ADR Policies and Procedures
are found in their entirety at
www.pawd.uscourts.gov.

This article further discusses two
mediation opinions authored by Judge
Conti, both involving disputes mediat-
ed before the effective date of the most
recent ADR changes, dealing with the
enforceability o f s ettlement a gree-
ments believed to have been concluded
in connection with mediation of a West-
ern District case. In the author ’s opin-
ion, at least one of the cases would like-
ly have been decided differently under
the revised policies, and the type and
quantum of evidence significantly
affected in both cases.

Notwithstanding the approximately
three years that ADR Policies and Pro-
cedures h ave b een i n f orce, s ome
recent changes suggest that mediators
and practitioners have not always com-
plied with the spirit of the policies and
procedures. I n s ome i nstances, t he
recent changes suggest that the partic-
ipants have been unaware of standards
of conduct that apply to the process.
Broadly speaking important recent
changes involve: (a) adopting model
standards of conduct that apply to
mediators, arbitrators, and early neu-
tral evaluators, (b) requiring that the
neutral obtain a number of agreements
from the parties in writing, (c) making
certain that all persons in authority
expected to attend an ADR proceeding
in fact attend, and (d) emphasizing the
importance of maintaining and respect-
ing confidentiality in the process with
few exceptions.

First, neutrals are to adhere to appli-
cable standards of conduct as incorpo-
rated by reference in the amended
Policies and Procedures. Specifically
all mediators and early neutral evalua-
tors must adhere to the Model Standard

of Conduct for Mediators of the Ameri-
can Arbitration Association, American
Bar Association, and Association for
Conflict R esolution. Arbitrators also
agree to adhere to the Ethical Stan-
dards for Conduct for Arbitrators.

The model standards referenced
above cover topics too numerous to dis-
cuss, but include in the mediation con-
text subjects such as party self determi-
nation, confidentiality , impartiality ,
competence, quality of the process, con-
flicts of interest, fees, advertising, and
solicitation. Participating counsel need
to be familiar with these standards.

The model mediation standards
guide t he c onduct o f t he m ediator a nd
influence how the mediation will be con-
ducted. Experience suggests that some
neutrals, counsel, and clients enter into
mediations without a good understand-
ing of the process, the standards of con-
duct t hat a pply, o r b oth. U nfortunately
this lack of familiarity and understand-
ing t oo o ften r esults i n i nappropriate
conduct and threatens to undermine the
process as it is intended to work in the
Western D istrict ( i.e. r evealing m one-
tary figures exchanged during the medi-
ation to the Court or its personnel, and
specifics as to how far apart the parties
are, w hen t he a ttempt t o r esolve t he
case proves unsuccessful).

Second, under recent changes to
policies and procedures, the mediator
or neutral evaluator is to: (a) ask the
parties to sign an agreement to mediate
or engage in ENE; (b) ask all persons
participating in a mediation or ENE to
sign a confidentiality agreement, as
either part of the mediation or ENE
agreement or as a separate document;
(c) clarify by agreement or engage-
ment letter that he/she serves only as a
neutral, and not as legal counsel for
any participant, and (d) further state
all fees and expenses that will be
charged as well as payment terms for
the neutral’s services. Again counsel
need to be aware of these requirements
and discuss them as necessary with
clients in advance of the ADR session.

Third, while the ADR rules and poli-
cies were drafted to insure that all
those in authority necessary to resolve
a case be present, certain changes are
intended to ensure that this occurs in
virtually every case or risk sanctions.
For example, risk pool representatives
in a liability insurance context are now
explicitly required t o be present if
their agreement would be necessary to
achieve a settlement. Moreover , any
person identified or otherwise expect-
ed to attend an ADR proceeding is still

required to show extraordinary or
unjustifiable hardship in a Motion to
Excuse t o be  d etermined b y t he
assigned Judicial Officer . Even if
excused from appearing in person by
the Court, that person must be avail-
able to participate by telephone. Signif-
icantly sanctions by the Court are
expressly authorized for failure to fol-
low attendance requirements of the
rule, policies, and court order where
applicable. Accordingly , the prudent
practitioner should do everything in
his/her power to ensure that the appro-
priate persons with authority to settle
attend any scheduled ADR proceeding
in the Western District.

Lastly, changes in the policies and
procedures e mphasize t he o verriding
importance of confidentiality of the ADR
process with limited exceptions. In this
context, three amended policies provide:
(a) that a neutral shall not be called to
testify as to what transpired in an ADR
proceeding; (b) that no one shall make
any recording or transcript of any ADR
session or proceeding without the prior
consent of all parties and other persons
participating in the ADR session; and (c)
a mediator or neutral shall ask all partic-
ipants in the ADR proceeding to sign a
confidentiality agreement.

The general confidentiality policy
remains that, except as otherwise pro-
vided, the Court, ADR Coordinator ,
neutrals, c ounsel, p arties, a nd a ny
other person who participates in the
ADR process are to treat as “confiden-
tial information” the contents of all
documents created for or by the neu-
tral, all communications and conduct
during the ADR process, and all com-
munications made in connection with
the ADR process. While there are nine
exceptions to confidentiality listed in
the revised policies, only a few are new
or amended sufficiently to warrant
brief comment.

Broadly speaking a number of the
nine exceptions involve “abuse of confi-
dentiality situations” such as allowing a
neutral to disclose appropriate informa-
tion if accused of malfeasance or pro-
fessional conduct. A number of other
exceptions provide the minimum dis-
closure required to allow for the appro-
priate functioning of ADR as part of the
Court’s case management system, such
as reporting that the ADR effort was not
successful, failure to pay the neutral,
report of non-attendance, and mandato-
ry report of the neutral. The rest are
contained in the P ennsylvania Media-
tion statute, 42 P a. C.S. §5949. It is
beyond the scope of this article to dis-

cuss each of these exceptions.
One exception under the recently

amended policies of the District Court
ADR program does merit discussion
given its likely impact in proving medi-
ated settlements that fall apart and
require a motion to enforce settlement.
That e xception a llows d isclosure o f a
written settlement document signed by
the p arties i n a n a ction t o e nforce t he
settlement agreement. The language of
this exception, coupled with the prohibi-
tion on mediator testimony and the con-
fidentiality o bligations o f p ersons p ar-
ticipating in a mediation under the
recently amended ADR P olicies, has
significantly narrowed the circum-
stances under which a documentary dis-
closure exception may be used in Court.

Section 6D.5 of the recently amend-
ed policies specifically states that con-
fidentiality does not prohibit: “disclo-
sure of a written settlement document
signed by the parties in an action or
proceeding to enforce the settlement
agreement expressed in the document,
unless the settlement agreement by its
terms states that it is unenforceable or
not intended to be legally binding.” The
general rule of confidentiality, as sum-
marized in Section 6A of the P olicies
and Procedures and restated here, pro-
vides that neutrals, counsel, and par-
ties shall treat as “confidential infor-
mation” the contents of all documents
created for or by the neutral, all com-
munications and conduct during the
ADR process, and all “communications
in connection with” the ADR process.
Under Sections 6A and 6D.5 no other
writing (such as a mediator ’s notes or
notes of the participants) will be admis-
sible in any proceeding to enforce an
apparent settlement that falls apart fol-
lowing a Western District mediation.

Given the broad confidentiality poli-
cy and limited document e xception
quoted above, along with the inability
to call a mediator to testify , enforce-
ment of settlement of mediation agree-
ments that later “go south” will be
extremely difficult unless a clearly
written document created during the
mediation, signed by the parties, and
containing the material terms of the
settlement is available to the Court.
The practical effect of this change is to
put counsel and the mediator on notice
to create such a document during the
mediation session signed by all the par-
ties in order to “seal the settlement
deal.” In the author ’s view , anything
less that this makes a mediated settle-
ment under the ADR program at great

Continued on page 14
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U.S. companies experiencing new litigation
wave, anticipate more to come in 2010
By Pam Easton

Companies are seeing a litigation
wave t hat co rporate c ounsel
expect to swell in the coming

year, according to respondents of the
2009 Fulbright & Jaworski L.L.P . Liti-
gation Trends Survey.

Corporate c ounsel sa y t hey a re
steeling themselves for a big year of lit-
igation with 42 percent of U.S. respon-
dents anticipating an increase in legal
disputes their companies will face in
the next 12 months. That is up from 34
percent of last year ’s respondents. The
expectation comes during a year when
83 percent of U.S. respondents report-
ed that new litigation has been com-
menced against their companies in the
past year, up from 79 percent last year.

In the year to come, respondents
from large-cap companies reported the
highest expectation of litigation, with 52
percent forecasting an increase in legal
disputes, while 47 percent of public
company respondents foresee a jump in
disputes. The economy was cited as the
primary reason for these expectations
by 38 percent of U.S. respondents and
34 percent of U.K. respondents.

More than one-third of companies
say the economic downturn has result-
ed not only in an increase in their liti-
gation caseloads, but also their use of
alternative fees. Tighter cost control,
more than anything else, is the most
important way in which the economic
crisis has affected litigation manage-
ment, respondents say.

“Generally, litigation rises in an eco-
nomic downturn as regulators tend to
step up enforcement, laid-off workers
head to court, and companies need to
file more suits in order to collect on
money owed,” said Stephen C. Dillard,
head o f F ulbright’s g lobal litigation
practice. “P erhaps most telling about
this year ’s results is that companies
across the spectrum expect no substan-
tial decreases in any area of litigation.”

This is the sixth year that Fulbright
has polled corporate law departments
in the U.S. and U.K. on the state of
global litigation. The survey , initially
launched by Fulbright in 2004, is the
largest canvas of corporate counsel on
litigation issues and trends.

Companies agree on what is bother-
ing them most. From small-cap to
large-cap, from private to public, from
the U.S. to the U.K., the main problems
are the same. In light of the downturn,
companies face big increases in bank-
ruptcy, contracts, and labor/employ-
ment litigation. More modest increases
have been cited in intellectual proper-
ty, insurance, and regulatory actions.

Yet, while contracts and labor/
employment actions affect companies
across i ndustries, t he b ankruptcy
ground swell has left one industry—
healthcare—relatively untouched, with
only six percent of healthcare respon-
dents reporting a rise in bankruptcy
and reorganization litigation.

What may lie ahead? R egulatory
investigations and whistleblower alle-
gations are expected to eat up litigation
resources in the year ahead. Looking to
2010, 16 percent of all respondents
(and 23 percent of large-caps) say they
expect the number of internal investi-
gations involving their company to
increase. Industry-wise, approximately
20 percent each of financial services,
insurance and technology companies
expect internal investigations to rise in
the coming year . This tracks expected
increases in whistleblower cases: 24
percent of all respondents and 31 per-
cent of large-cap companies expect the
number of claims brought by whistle-
blowers in their industries to go up.

In both Fulbright’s 2006 and 2007
surveys, respondents reported declines

in actual litigation filings. Then, in last
year’s survey, corporate counsel antici-
pated an uptick in new actions and gov-
ernment probes. Last year’s predic-
tions were right. Large-cap companies
took the brunt of big cases during the
past 12 months, with 39 percent report-
ing having faced one or more $20 mil-
lion-plus suit last year , and a striking
54 percent of large-caps reporting hav-
ing a case go to trial in the past 12
months. (In fact, large portions of com-
panies across industries faced trial last
year, w ith t he e xception b eing r eal
estate companies, of which 13 percent
went to trial.) W ith bigger size some-
times comes bigger payouts. Of the 97
large-cap companies that had a case go
to trial last year , 15 percent report
higher damage awards than prior peri-
ods versus two percent of large-caps
reporting lower awards.

On the regulatory front, one-third of
respondents report increases in exter-
nal regulatory inquiries in the past
three years. However, nearly half of
U.S. companies (47 percent) report
having retained outside counsel for
assistance in government and regulato-
ry investigations. When broken down
by size and industry , 50 percent of
large-cap companies and a notable 62
percent of healthcare companies report
retaining outside counsel for assistance
in government and regulatory investi-
gations. The rate of regulatory actions
and investigations was far lower on the
other side of the Atlantic.

“Given the overall climate and the
down market’s uncovering of fraud
cases, it is no wonder in-house counsel
report seeing more active regulators
and an expectation that the number of
investigations will increase,” Dillard
said. The Department of Justice, the
Environmental Protection Agency, and
states attorneys general have been par-
ticularly active. Over the past year, 19
percent of respondents retained coun-
sel for investigations by the Securities
and Exchange Commission.

What have in-house counsel done to
gird their companies for legal battle?
Hire and budget. This year, 48 percent
of large-cap respondents indicate they
now e mploy si x o r m ore i n-house
lawyers to manage or conduct litiga-
tion, up from 26 percent last year . It
appears, however, that in-house hiring
will cool. Only 11 percent of respon-
dents forecast an increase in the num-
ber of in-house litigators over the next
12 months.

With litigation on the rise and
resources on the wane, Fulbright asked
in-house counsel about their planned
budgets for the coming year . Budget
increases largely track anticipated
areas of concern. Eighteen percent of
respondents say they plan to increase
their budget for labor/employment liti-
gation, 15 percent will spend more on
bankruptcy, and 14 percent will up the
amount spent on contract disputes.
Meanwhile, 11 percent say they will
spend more on regulatory and investi-
gations work, while 16 percent are
planning to spend more on e-discovery.

Where will all this money come
from? Not necessarily from other areas
of litigation. Only six percent of large-
cap companies plan to decrease their
budgets in other areas, such as antitrust
and trade, personal injury, and environ-
mental litigation. Slightly more public
companies than private companies
expect to decrease their litigation budg-
ets. However, when taken by industry ,
planned decreases are most prominent
in healthcare, with 12 percent of
respondents planning to lower their
amount spent on personal injury cases
and 15 percent planning decreases in
the area of professional malpractice.

“While companies aren’t necessarily

spending less on litigation, in-house
counsel are finding other ways to cut
costs,” Dillard said. Cost-cutting meas-
ures include in-sourcing e-discovery,
using law firms with specialized e-dis-
covery practices, and outsourcing cer-
tain e-discovery functions through pre-
ferred provider relationships. Stricter
document retention policies, such as
systematic destruction, also help keep
discovery costs down.

The 2009 survey asks companies to
consider, a mong o ther t hings, w hat
types of litigation most concerns them,
where they’re spending limited budg-
ets, and how they’re adjusting
approaches to litigation management in
light of the downturn. This year ’s sur-
vey also delves into special topics, such
as how companies are dealing with ris-
ing e-discovery costs and employee use
of social media websites, such as F ace-
book and Twitter.

The survey reflects information col-
lected from 408 company lawyers—13
percent more respondents than last
year—most of whom identify them-
selves as either general counsel or
head of litigation. Companies polled
are both public and private, and span
industry groups, from education to
energy, engineering, financial services,
healthcare, insurance, manufacturing,
real estate, retail, and technology. A
quarter of respondents do business in
at least 11 countries. Companies in the
survey also are well-represented by
size: 16 percent report revenues of
under $100 million, while 31 percent
have revenues between $100 and $999
million, and another 53 percent are at
$1 billion and above.

Managing litigation in an

economic crisis
Litigation costs are on the rise this

year. Fifty-three percent of all respon-
dents say their annual litigation cost
(excluding cost of settlement) exceeds
$1 million, a marked increase from last
year, in which 43 percent of companies
said their annual litigation cost exceed-
ed the $1 million mark. Nearly one-
third of healthcare companies in the
survey broke the $10 million mark.

Given that 28 percent of respon-
dents say tighter cost control is the
most significant way in which the crisis
has affected their company’s litigation
management, Fulbright asked how
companies are doing more with less.
Overall, slightly more companies (19
percent) are decreasing their litigation
budgets than increasing them (15 per-
cent). U.K. companies appear to be

budgeting more liberally , with 22 per-
cent r eporting t hat b udgets a re
increasing, while only 8 percent say
they are decreasing. For large-caps, the
numbers go both ways. T wenty-one
percent are increasing budgets while
23 percent are decreasing. In light of
the fact that public companies are
more likely to face litigation than pri-
vate companies, about twice as many
public companies as private companies
are increasing their budgets. Mean-
while, nearly one-third of all retail
companies report budget increases.

Those budget increases will go pri-
marily toward bankruptcy litigation, e-
discovery, labor/employment, regulato-
ry, and contracts cases. Planned budget
decreases are far less common. Five
percent of respondents report decreas-
es in class action work, while a mere
four percent of respondents report
decreases in the areas of personal
injury, e-discovery, contracts, regulato-
ry, and intellectual property . Ful-
bright’s findings on litigation spending
tell a similar story . More U.K. respon-
dents (34 percent) report increases
than U.S. respondents (17 percent).
This comes after three straight years of
steady sp ending d ecreases. W hile
retail companies lead the pack for liti-
gation budget—perhaps because that
industry has more litigation pending—
they also lead in the category of litiga-
tion spending, with 39 percent of those
companies reporting increases.

With litigation spending up as the
result of the crisis, company lawyers
want to fetch competitive rates and get a
better sense, ahead of time, of what their
litigation bill will be. Fulbright found
that 35 percent of all respondents say the
economic crisis has led to an increase in
the use of alternative fees, with their
rate of use being higher in the U.K. and
among l arge-cap c ompanies. W hy?
Sixty-three percent of U.S. respondents
and 74 percent of U.K. respondents say
the primary reason for choosing alterna-
tive fee arrangements is lower costs. But
in addition to cost efficiency, alternative
fee arrangements can incentivize out-
side counsel and promote better interac-
tion between outside and inside lawyers.
Forty-five percent of respondents report
using s ome ki nd o f a lternative f ee
arrangement, including a balanced mix
of blended rate, capped fee, conditional
or contingent fee, fixed fee, and per-
formance-based arrangements.

Public companies are more likely to
use alternative fees, with 18 percent of
public company respondents reporting

Continued on page 14
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Library study shows state laws threaten
preservation of America’s aural heritage
By Sheryl Cannady and

Kathlin Smith

While U.S. lawmakers wrestle
with monumental issues such
as health care reform, the

economy and two wars, they are also
tackling the problems caused by the
lack of a national copyright law to pro-
tect pre-1972 recordings. The absence
of a federal copyright law is inhibiting
the preservation and accessibility of
much of America’s aural heritage
because sound recordings published
before 1972 continue to be governed by
a confusing array of state laws, com-
mon law, and judicial decisions.

The Library of Congress announced
Oct. 8 the release of the fifth in a series
of landmark studies commissioned by
the U.S. Congress and published by the
Council on Library and Information
Resources (CLIR) that highlight the
challenges facing archives, libraries,
and other cultural institutions special-
izing in the preservation and public
access to historic recorded sound mate-
rials. The report examines copyright
laws in 10 U.S. states related to sound
recordings released before 1972. This
is the first in-depth analysis of individ-
ual state copyright laws.

“At a time when the responsibility
for s ustaining A merica’s r ecorded
sound history and culture is being ever
more rapidly transferred to publicly
funded l ibraries a nd a rchives, i t i s
vitally important that public policy

makers come to terms with the legal
barriers that those institutions face in
meeting their obligations to preserve
and provide responsible public access,
while also protecting the rights of copy-
right owners,” said Associate Librarian
of Congress for Library Services Dean-
na Marc um. Congress h as recently
directed the U.S. Copyright Office to
“…conduct a study on the desirability
of a nd me ans f or b ringing s ound
recordings fixed before F ebruary 15,
1972, under federal jurisdiction.”

Titled “Protection for Pre-1972
Sound Recordings under State Law and
Its Impact on Use by Nonprofit Institu-
tions: A 10-State Analysis,” the study
was issued under the auspices of the
Library of Congress National Record-
ing Preservation Board (NRPB). It was
undertaken for the library by the Pro-
gram on Information Justice and Intel-
lectual Property at American Universi-
ty’s Washington College of Law, under
the supervision of Professor Peter Jaszi
with the assistance of Nick Lewis.

In this study , Jaszi, Lewis, and
American University students examine
criminal and civil laws in 10 states, as
well as judicial decisions and common
law, pertaining to sound recordings
produced before 1972. They provide a
brief history of the formulation of these
laws and examine the laws and court
cases that limit the extent to which
non-profit i nstitutions can p reserve
and provide public access to pre-1972
sound recordings. As Jaszi and his stu-

dents note, state anti-piracy laws alone
do not define the legal uses of pre-1972
recordings. Legal uses of these record-
ings are also affected by common law
copyright, unfair-competition laws,
rights of privacy, and federal copyright
law related to underlying works, such
as musical compositions performed on
the recordings.

The first two Library of Congress
studies on sound recordings and copy-
right, both authored by Professor June
M. Besek of Columbia Law School,
explored how the morass of non-feder-
al laws relating to pre-1972 sound
recordings adversely affect preserva-
tion and public access to these rich cul-
tural and historical resources.

This new study can be found online
at the CLIR website: www.clir.org/
pubs/abstract/pub146abst.html and at
the website of the National R ecording
Preservation Board: www.loc.gov/rr/
record/nrpb/nrpb-clir.html.

Established by the National Record-
ing Preservation Act of 2000 and reau-
thorized in 2008, the advisory National
Recording Preservation Board is
appointed by Librarian of Congress
James H. Billington and con sists of
representatives from professional
organizations of composers, musicians,
musicologists, librarians, archivists,
and the recording industry. Among the
issues that Congress charged the board
to e xamine we re ac cess t o h istorical
recordings, t he r ole o f a rchives, a nd
the effects of copyright law on access

to recordings.
Founded in 1800, the Library of Con-

gress is the nation’s oldest federal cul-
tural institution. It seeks to spark imag-
ination and creativity and to further
human understanding and wisdom by
providing access to knowledge through
its magnificent collections, programs
and exhibitions. Many of the library’s
rich resources can be accessed through
its website at www.loc.gov and via
interactive exhibitions on a personal-
ized website at myLOC.gov. T he
library’s collection of sound recordings
is preserved at the Library of Congress
Packard Campus for Audio Visual Con-
servation, its state-of -the-art preserva-
tion facility in Culpeper, Va., which was
made possible through the generosity
of David W oodley P ackard and the
Packard Humanities Institute.

The Council on Library and Infor-
mation R esources is an independent,
non-profit organization dedicated to
improving the management of informa-
tion for research, teaching, and learn-
ing. CLIR works to expand access to
information, however recorded and
preserved, as a public good. ■
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MEDIATION. ARBITRATION. COMMUNICATION.

ADR at Cohen & Grigsby.
Seasoned attorneys.
Decades of experience. 
A culture of reason.

Contact us for mediation,
arbitration and early
neutral evaluation.

Whether you’re complying
with Local Rule 26(f ) or
avoiding litigation, put 
Jim Brown, Nancy Heilman
or Bob Prorok’s ADR 
experience to work for you.

412.297.4900 • cohenlaw.com

More than 300 attend ACBA Institute
for Gender Equality luncheon Oct. 28

PHOTO BY DREW HARDMAN

More than 300 individuals attended the ACBA Institute for Gender Equality kickoff luncheon on October 28 at the Omni William Penn. The Honorable
Marjorie O. Rendell of the U.S. Court of Appeals for the Third Circuit and Laurel Bellows were featured speakers. The Institute began its programming
in November. (From left to right) ACBA President Kimberly Brown, Gender Equality Coordinator Linda Hernandez, Immediate Past-chair of the ABA
House of Delegates Laurel Bellows, and U.S. Court of Appeals for the Third Circuit judge Honorable Marjorie O. Rendell.



PAGE 10 D E C E M B E R  4 ,  2 0 0 9L A W Y E R S J O U R N A L

Continuing Legal Education
sponsored by the ACBA and PBI

C L E  P R O G R A M S

ACBA Registration Information: Register for any of these programs via: Mail: CLE Dept., ACBA, 400
Koppers Building, 436 Seventh Avenue, Pittsburgh, PA 15219; Fax 412-261-6438; Phone: 412-402-6612.
PBI Registration Information: MAIL: PBI, 5080 Ritter Road, Mechanicsburg, PA 17055-6903; FAX:
(717) 796-2348; PHONE: (717) 796-0804 or (800) 932-4637; ON THE WEB: www.pbi.org. All PBI CLE
programs are sponsored by The Pennsylvania Bar Institute & The Allegheny County Bar Association.

APPELLATE PRACTICE
Appellate Mediation in Pennsylvania

This program discusses the appellate mediation process in the
Commonwealth and Superior Courts of Pennsylvania and also in the

United States Court of Appeals for the Third Circuit. 
Credits: 3.5 substantive • When: Wed., December 9, 2009; 9:00 a.m. to 12:45 p.m., check-in begins at
8:30 a.m. • Where: PBI Professional Development Conference Center, Heinz 57 Ctr., 339 Sixth Ave.,
7th Fl. • Tuition (includes course book) *Early Registration Discount - Member-Pa., or any co. bar
assn: $199; Member admitted after 1/1/05: $179; Nonmember: $219; Paralegals attending with an
attorney: $99; Paralegals attending alone: $129; Judges & judicial law clerks: $100; Judges & judicial
law clerks admitted after 1/1/05: $90. *Standard Registration - Member-Pa., or any co. bar assn: $224;
Member admitted after 1/1/05: $204; Nonmember: $244; Paralegals attending with an attorney: $124;
Paralegals attending alone: $154; Judges & judicial law clerks: $125; Judges & judicial law clerks
admitted after 1/1/05: $115. *Registrations received more than 2 days before the presentation qualify
for the Early Registration Discount. Register with PBI.

BANKING LAW
PLI – Banking Law Update 2009:

Shaping the Future of the Financial Services System
The scope of current reforms is larger than any considered in decades,

and will affect every segment of the financial services system.
This program provides you with important insights.

Credits: 5.5 substantive, 0.5 ethics • When: Simulcast - Wed., December 9, 2009; 9:00 a.m. to 5:00 p.m.,
check-in begins at 8:30 a.m. • Where: PBI Professional Development Conference Center, Heinz 57
Ctr., 339 Sixth Ave., 7th Fl. • Tuition (includes course book and lunch): $1,495. Register with PBI.

BANKRUPTCY LAW
PLI – Nuts and Bolts of Corporate Bankruptcy 2009

Learn the basic concepts every bankruptcy practitioner must know,
and come away with the tools you will need to guide your

clients through this complicated process.
Credits: 11.5 substantive, 1 ethics • When: Simulcast – Mon. & Tues., December 14-15, 2009; 9:00 a.m.
to 5:15 p.m.; check-in begins at 8:30 a.m. each day • Where: PBI Professional Development Confer-
ence Center, Heinz 57 Ctr., 339 Sixth Ave., 7th Fl. • Tuition (includes course book and lunches):
$1,395. Register with PBI.

BUSINESS LAW
E-Commerce: Legal and Practical Issues

Join us as our stellar faculty continues to bring you the information you need to
keep up with and the issues you need to know to effectively represent your clients.
Credits: 6 substantive • When: Tues., December 8, 2009; 9:00 a.m. to 4:30 p.m., check-in begins at
8:30 a.m. • Where: PBI Professional Development Conference Center, Heinz 57 Ctr., 339 Sixth Ave.,
7th Fl. • Tuition (includes course book): *Early Registration Discount - Member-Pa., or any co. bar
assn: $249; Member admitted after 1/1/05: $229; Nonmember: $269; Paralegals attending with an
attorney: $129; Paralegals attending alone: $149; Judges & judicial law clerks: $125; Judges & judicial
law clerks admitted after 1/1/05: $115. *Standard Registration - Member-Pa., or any co. bar assn: $274;
Member admitted after 1/1/05: $254; Nonmember: $294; Paralegals attending with an attorney: $154;
Paralegals attending alone: $174; Judges & judicial law clerks: $150; Judges & judicial law clerks
admitted after 1/1/05: $140. *Registrations received more than 2 days before the presentation qualify
for the Early Registration Discount. Register with PBI.

How the Financial Crisis has
Changed International Business

This seminar will highlight the key areas where lawyers
need to be particularly vigilant. 

Credits: 5 substantive, 1 ethics *Must attend entire program to receive ethics credit. • When: Fri., December
11, 2009; 9:00 a.m. to 4:15 p.m., check-in begins at 8:30 a.m. • Where: PBI Professional Develop-
ment Conference Center, Heinz 57 Ctr., 339 Sixth Ave., 7th Fl. • Tuition (includes course book and
lunch) *Early Registration Discount - Member-Pa., or any co. bar assn: $269; Member admitted after
1/1/05: $249; Nonmember: $289; Paralegals attending with an attorney: $99; Paralegals attending
alone: $129; Judges & judicial law clerks: $135; Judges & judicial law clerks admitted after 1/1/05:
$125. *Standard Registration - Member-Pa., or any co. bar assn: $294; Member admitted after 1/1/05:
$274; Nonmember: $314; Paralegals attending with an attorney: $124; Paralegals attending alone:
$154; Judges & judicial law clerks: $160; Judges & judicial law clerks admitted after 1/1/05: $150.
*Registrations received more than 2 days before the presentation qualify for the Early Registration Dis-
count. Register with PBI.

Essential Accounting & Finance for Lawyers
Edward S. Adams provides an overview of relevant accounting and

financial concepts; breaking new ground and providing
significant insights for becoming a more effective advocate. 

Credits: 6 substantive • When: Video Encore – Mon., December 14, 2009; 9:00 a.m. to 5:00 p.m.,
check-in begins at 8:30 a.m. • Where: PBI Professional Development Conference Center, Heinz 57
Ctr., 339 Sixth Ave., 7th Fl. • Tuition (includes course book and lunch) *Early Registration Dis-
count - Member-Pa., or any co. bar assn: $319; Member admitted after 1/1/05: $299; Nonmember:
$339; Paralegals attending with an attorney: $99; Paralegals attending alone: $129; Judges & judicial
law clerks: $160; Judges & judicial law clerks admitted after 1/1/05: $150. *Standard Registration -
Member-Pa., or any co. bar assn: $344; Member admitted after 1/1/05: $324; Nonmember: $364; Para-
legals attending with an attorney: $124; Paralegals attending alone: $154; Judges & judicial law clerks:
$185; Judges & judicial law clerks admitted after 1/1/05: $175. *Registrations received more than 2
days before the presentation qualify for the Early Registration Discount. Register with PBI.

Preparation of Annual Disclosure Documents
and SEC Update

Must attend seminar and most comprehensive program for
those involved in the preparation of proxy statements,

forms 10-K and annual reports.
Credits: 4 substantive • When: Simulcast – Thurs., December 17, 2009; 9:00 a.m. to 1:15 p.m., check-
in begins at 8:30 a.m. • Where: PBI Professional Development Conference Center, Heinz 57 Ctr., 339
Sixth Ave., 7th Fl. • Tuition (includes course book) *Early Registration Discount - Member-Pa., or
any co. bar assn: $229; Member admitted after 1/1/05: $209; Nonmember: $249; Paralegals attending
with an attorney: $99; Paralegals attending alone: $129; Judges & judicial law clerks: $115; Judges &
judicial law clerks admitted after 1/1/05: $105. *Standard Registration - Member-Pa., or any co. bar
assn: $254; Member admitted after 1/1/05: $234; Nonmember: $274; Paralegals attending with an
attorney: $124; Paralegals attending alone: $154; Judges & judicial law clerks: $140; Judges & judicial
law clerks admitted after 1/1/05: $130. *Registrations received more than 2 days before the presenta-
tion qualify for the Early Registration Discount. Register with PBI.

CIVIL LITIGATION
Trials: Tips, Tactics & Tales

Michael P. Cash’s intense and creative program is designed specifically to
take you to the next level of success in the courtroom. 

Credits: 5 substantive, 1 ethics • When: Simulcast – Fri., December 4, 2009; 8:30 a.m. to 3:30 p.m.,
check-in begins at 8:00 a.m. • Where: PBI Professional Development Conference Center, Heinz 57
Ctr., 339 Sixth Ave., 7th Fl. • Tuition (includes course book and lunch): *Early Registration Dis-
count - Member-Pa., or any co. bar assn: $319; Member admitted after 1/1/05: $299; Nonmember:
$339; Paralegals attending with an attorney: $99; Paralegals attending alone: $129; Judges & judicial
law clerks: $160; Judges & judicial law clerks admitted after 1/1/05: $150. *Standard Registration -
Member-Pa., or any co. bar assn: $344; Member admitted after 1/1/05: $324; Nonmember: $364; Para-
legals attending with an attorney: $124; Paralegals attending alone: $154; Judges & judicial law clerks:
$185; Judges & judicial law clerks admitted after 1/1/05: $175. *Registrations received more than 2
days before the presentation qualify for the Early Registration Discount. Register with PBI.

Winning Before Trial:
10 Keys to Winning Depositions

Gain new insights into actively defending a deposition,
learn the ethical limits of witness preparation and persuasion and

understand the 3 C’s of winning trial presentations.
Credits: 5 substantive, 1 ethics • When: Video Encore – Tues., December 8, 2009; 9:00 a.m. to 5:00
p.m., check-in begins at 8:30 a.m. • Where: PBI Professional Development Conference Center, Heinz
57 Ctr., 339 Sixth Ave., 7th Fl. • Tuition (includes course book and lunch): *Early Registration
Discount - Member-Pa., or any co. bar assn: $319; Member admitted after 1/1/05: $299; Nonmember:
$339; Paralegals attending with an attorney: $99; Paralegals attending alone: $129; Judges & judicial
law clerks: $160; Judges & judicial law clerks admitted after 1/1/05: $150. *Standard Registration -
Member-Pa., or any co. bar assn: $344; Member admitted after 1/1/05: $324; Nonmember: $364; Para-
legals attending with an attorney: $124; Paralegals attending alone: $154; Judges & judicial law clerks:
$185; Judges & judicial law clerks admitted after 1/1/05: $175. *Registrations received more than 2
days before the presentation qualify for the Early Registration Discount. Register with PBI.

Your First Bench Trial
New Course! Practical Tips from Top Practitioners and Judges. Great choice for

lawyers new to litigating in bench trials, or lawyers in need of a refresher.
Credits: 3 substantive • When: Wed., December 9, 2009; 9:00 a.m. to 12:15 p.m., check-in begins at
8:30 a.m. • Where: PBI Professional Development Conference Center, Heinz 57 Ctr., 339 Sixth Ave.,
7th Fl. • Tuition (includes course book): *Early Registration Discount - Member-Pa., or any co. bar
assn: $219; Member admitted after 1/1/05: $199; Nonmember: $239; Paralegals attending with an
attorney: $99; Paralegals attending alone: $129; Judges & judicial law clerks: $110; Judges & judicial
law clerks admitted after 1/1/05: $100. *Standard Registration - Member-Pa., or any co. bar assn: $244;
Member admitted after 1/1/05: $224; Nonmember: $264; Paralegals attending with an attorney: $124;
Paralegals attending alone: $154; Judges & judicial law clerks: $135; Judges & judicial law clerks
admitted after 1/1/05: $125. *Registrations received more than 2 days before the presentation qualify
for the Early Registration Discount. Register with PBI.

Allegheny County
Bar Association
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Continuing Legal Education
sponsored by the ACBA and PBI

From File to Trial: 8 Keys to Success in Court & Beyond
Hon. Mark A. Drummond combines his experience and jury surveys to
bring you cutting edge persuasion techniques that you can use from the

day the case comes into your office to verdict. 
Credits: 5 substantive, 1 ethics *Must attend entire program to receive ethics credit. • When: Video - Fri.,
December 11, 2009; 9:00 a.m. to 5:00 p.m., check-in begins at 8:30 a.m. • Where: PBI Professional
Development Conference Center, Heinz 57 Ctr., 339 Sixth Ave., 7th Fl. • Tuition (includes course
book and lunch) *Early Registration Discount - Member-Pa., or any co. bar assn: $339; Member
admitted after 1/1/05: $319; Nonmember: $359; Paralegals attending with an attorney: $199; Parale-
gals attending alone: $249; Judges & judicial law clerks: $170; Judges & judicial law clerks admitted
after 1/1/05: $160. *Standard Registration - Member-Pa., or any co. bar assn: $364; Member admitted
after 1/1/05: $344; Nonmember: $384; Paralegals attending with an attorney: $224; Paralegals attend-
ing alone: $274; Judges & judicial law clerks: $195; Judges & judicial law clerks admitted after 1/1/05:
$185. *Registrations received more than 2 days before the presentation qualify for the Early Registra-
tion Discount. Register with PBI.

Civil Practice in the Allegheny County
Court of Common Pleas

Allegheny County judges guide you on civil practice procedures
in their courts. Opportunity to ask questions. Receive 11th ed.,

Allegheny Court of Common Pleas Civil Practice Manual. 
Credits: 3 substantive • When: Wed., December 16, 2009; 8:30 a.m. to 11:45 a.m., check-in begins at
8:00 a.m. • Where: Pittsburgh Marriott City Center, 112 Washington Pl. • Tuition (includes course
book) *Early Registration Discount - Member-Pa., or any co. bar assn: $229; Member admitted after
1/1/05: $209; Nonmember: $249; Paralegals attending with an attorney: $159; Paralegals attending
alone: $179; Judges & judicial law clerks: $165; Judges & judicial law clerks admitted after 1/1/05:
$155. *Standard Registration - Member-Pa., or any co. bar assn: $254; Member admitted after 1/1/05:
$234; Nonmember: $274; Paralegals attending with an attorney: $184; Paralegals attending alone:
$204; Judges & judicial law clerks: $190; Judges & judicial law clerks admitted after 1/1/05: $180.
*Registrations received more than 2 days before the presentation qualify for the Early Registration Dis-
count. Register with PBI.

ETHICS
Ethics Potpourri

6 sessions to choose from, take one or more for 1 ethics credit each.
See www.pbi.org for details.

Credits: 1 ethics per session • When: Tues., December 15, 2009; full day: 6 sessions, 8:30 a.m. to 5:30
p.m.; check-in begins 1 hour before each session • Where: PBI Professional Development Conference
Center, Heinz 57 Ctr., 339 Sixth Ave., 7th Fl. • Tuition: Member-Pa., or any co. bar assn: $49 (each
session); Nonmember: $59 (each session); Special discount for all six sessions: $234. Register with PBI.

Ethics Potpourri
Various sessions to choose from. See www.pbi.org for details.

Credits: 2 substantive, 2 ethics • When: Wed., December 16, 2009; 12:00 p.m. to 4:15 p.m., check-in
and lunch begin at 11:30 a.m. • Where: PBI Professional Development Conference Center, Heinz 57
Ctr., 339 Sixth Ave., 7th Fl. • Tuition (includes course book and lunch) *Early Registration Dis-
count - Member-Pa., or any co. bar assn: $229; Member admitted after 1/1/05: $209; Nonmember:
$249; Paralegals attending with an attorney: $99; Paralegals attending alone: $129; Judges & judicial
law clerks: $115; Judges & judicial law clerks admitted after 1/1/05: $105. *Standard Registration -
Member-Pa., or any co. bar assn: $254; Member admitted after 1/1/05: $234; Nonmember: $274; Para-
legals attending with an attorney: $124; Paralegals attending alone: $154; Judges & judicial law clerks:
$140; Judges & judicial law clerks admitted after 1/1/05: $130. *Registrations received more than 2
days before the presentation qualify for the Early Registration Discount. Register with PBI.

FAMILY LAW
Tax Law for Family Law Practitioners

Outstanding faculty of tax and divorce practitioners, tax experts and
Masters will address: Child Support; Alimony; Equitable Distribution;

Litigating/Negotiating Tax Issues; and much More!
Credits: 4 substantive • When: Mon., December 14, 2009; 8:30 a.m. to 1:00 p.m., check-in begins at
8:00 a.m. • Where: PBI Professional Development Conference Center, Heinz 57 Ctr., 339 Sixth Ave.,
7th Fl. • Tuition (includes course book) *Early Registration Discount - Member-Pa., or any co. bar
assn: $199; Member admitted after 1/1/05: $179; Nonmember: $219; Paralegals attending with an
attorney: $99; Paralegals attending alone: $129; Judges & judicial law clerks: $100; Judges & judicial
law clerks admitted after 1/1/05: $90. *Standard Registration - Member-Pa., or any co. bar assn: $224;
Member admitted after 1/1/05: $204; Nonmember: $244; Paralegals attending with an attorney: $124;
Paralegals attending alone: $154; Judges & judicial law clerks: $125; Judges & judicial law clerks
admitted after 1/1/05: $115. *Registrations received more than 2 days before the presentation qualify
for the Early Registration Discount. Register with PBI.

LAW PRACTICE MANAGEMENT
Get Organized and Get Things Done!

Practical Time Management for Lawyers
This fast-paced and entertaining seminar provides practical and
effective skills and techniques for managing your time, projects,
information, paper, email, and staff. Learn how to take control.

Credits: 5 substantive, 1 ethics *Must attend entire program to receive ethics credit. • When: Simulcast -
Thurs., December 10, 2009; 9:00 a.m. to 4:30 p.m., check-in begins at 8:30 a.m. • Where: PBI Pro-
fessional Development Conference Center, Heinz 57 Ctr., 339 Sixth Ave., 7th Fl. • Tuition (includes
course book and lunch) *Early Registration Discount - Member-Pa., or any co. bar assn: $249; Mem-
ber admitted after 1/1/05: $229; Nonmember: $269; Paralegals attending with an attorney: $129; Para-
legals attending alone: $149; Judges & judicial law clerks: $125; Judges & judicial law clerks admitted
after 1/1/05: $115. *Standard Registration - Member-Pa., or any co. bar assn: $274; Member admitted
after 1/1/05: $254; Nonmember: $294; Paralegals attending with an attorney: $154; Paralegals attend-
ing alone: $174; Judges & judicial law clerks: $150; Judges & judicial law clerks admitted after 1/1/05:
$140. *Registrations received more than 2 days before the presentation qualify for the Early Registra-
tion Discount. Register with PBI.

SECURITIES LAW
PLI – New Developments in Securitization 2009

Two-days of intensive/comprehensive introduction and update on what
solutions are being pursued in the market and what legislative and

regulatory actions and initiatives are underway.
Credits: 12 substantive • When: Simulcast – Thurs. & Fri., December 3-4, 2009; Thurs.: 9:00 a.m. to
5:15 p.m.; Fri.: 9:00 a.m. to 5:00 p.m.; check-in begins at 8:30 a.m. each day • Where: PBI Profes-
sional Development Conference Center, Heinz 57 Ctr., 339 Sixth Ave., 7th Fl. • Tuition (includes
course book and lunch on the first day): $1,595. Register with PBI.

PLI – Understanding the Securities Laws 2009
Program provides up-to-the-minute understanding of the

basic underpinnings and interplay of the Securities Act of 1933
from experienced securities lawyers and SEC staff.

Credits: 13 CLE Credits (12 substantive/1 ethics) • When: Simulcast - on. Mon. & Tues., December 7 -
8, 2009; Mon: 9:00 a.m. to 5:00 p.m.; Tues: 9:00 a.m. to 5:15 p.m., check-in begins at 8:30 a.m., both
days • Where: PBI Professional Development Conference Center, Heinz 57 Ctr., 339 Sixth Ave., 7th
Fl. • Tuition (includes course book and lunch on both days): $1,495. Register with PBI.

SKILLS TRAINING
Speaking to Win: The Art of Effective Speaking

for Lawyers
Give Steve Stark six hours and he will give you the keys to improving

your speaking skills, gaining confidence before judges and juries,
and creating a spellbinding presentation. 

Credits: 6 substantive • When: Simulcast – Tues., December 15, 2009; 9:00 a.m. to 4:15 p.m., check-
in begins at 8:30 a.m. • Where: PBI Professional Development Conference Center, Heinz 57 Ctr., 339
Sixth Ave., 7th Fl. • Tuition (includes course book and lunch) *Early Registration Discount - Mem-
ber-Pa., or any co. bar assn: $249; Member admitted after 1/1/05: $229; Nonmember: $269; Paralegals
attending with an attorney: $129; Paralegals attending alone: $149; Judges & judicial law clerks: $125;
Judges & judicial law clerks admitted after 1/1/05: $115. *Standard Registration - Member-Pa., or any
co. bar assn: $274; Member admitted after 1/1/05: $254; Nonmember: $294; Paralegals attending with
an attorney: $154; Paralegals attending alone: $174; Judges & judicial law clerks: $150; Judges & judi-
cial law clerks admitted after 1/1/05: $140. *Registrations received more than 2 days before the pres-
entation qualify for the Early Registration Discount. Register with PBI.

Allegheny County
Bar Association

Having the right team 
makes all the difference

Employment Litigation Attorneys
Pittsburgh, Pennsylvania
(412) 338-1100
www.rothmangordon.com

James W. Carroll, Jr., Esq. Colleen Ramage Johnston, Esq. Cami L. Davis, Esq.
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News and Notes
Samuel W .

Braver, a sharehold-
er with Buchanan
Ingersoll & R ooney
and chair of the
firm’s Product Liabil-
ity Practice, has
become a F ellow of
the American College
of Trial Lawyers.

◆    ◆    ◆
The University of

Pittsburgh Law
Alumni Association

honored Harry J. Gruener , a partner
with Goldberg, Gruener , Gentile, Horo-
ho & A valli, P.C. and Clinical Assistant
Professor of Law at the University of
Pittsburgh, with its Distinguished Alum-
ni A ward on October 23 at its annual
reception held at the University Club.

◆    ◆    ◆
Charles J. Grudowski, attorney

shareholder of Grudowski & Thompson,
formerly Thompson & Y ates, recently
underwent a name change from Yates to
Grudowski. Grudowski focuses his
practice on consumer bankruptcy, fam-
ily law, and real estate closings.

◆    ◆    ◆

Ann L. Begler ,
Principal of the
Begler Group, was
one of a small group
of attorneys recent-
ly honored by the
Women & Girls
Foundation as part
of its fifth anniver-
sary c elebration,
“The Art of Justice.”

◆    ◆    ◆
The Allegheny

County Council
passed a resolution on Oct. 20, 2009 stat-
ing that the Allegheny County Medical

Examiner’s primary laboratory will be
referred to as the Cyril H. W echt Insti-
tute of Forensic Science.

◆    ◆    ◆
Allegheny County Court of Common

Pleas Judge Alan D. Hertzberg was
recently honored with the Allegheny
County Bar Foundation’s 2008 Judicial
Service A ward and the P ennsylvania
Bar Association’s 2009 Judge’s A ward.
The Judicial Service Award recognizes
Hertzberg for being a consistent sup-
porter of pro bono legal services to the
indigent. The Judge’s A ward, present-
ed by the PBA’s Legal Services to the
Public Committee, is given annually to
a P ennsylvania jurist who has made
exceptional contributions to the
improvement of civil legal aid.

People on the Move
Cohen &  G rigsby i s p leased t o

announce the hiring of five new associ-
ates. Joseph P. Fridy, Caitlin Price, and
Allison D. Warden join the firm’s Busi-
ness Practice Group. K elly K. Iverson
and Katie R. Jacobs join the firm’s Lit-
igation Practice Group.

◆    ◆    ◆
Justin T . R om-

ano has joined
Robb Leonard Mul-
vihill LLP as an
associate. He focus-
es his litigation
practice in the
areas o f c omplex
insurance coverage
and litigation, com-
mercial litigation,
and general civil
litigation.

◆    ◆    ◆
Joshua R. Guth-

ridge has j oined
Robb Leonard Mul-
vihill LLP as an
associate. He focus-
es his litigation
practice in the areas
of complex insur-
ance coverage,
extra-contractual
insurance litigation,
business l itigation,
and general civil
litigation.

◆    ◆    ◆
Amy L. Liska joined Grudowski &

Thompson as an associate attorney. She
focuses h er p ractice o n c onsumer
bankruptcy and family law.

◆    ◆    ◆
Meyer Darragh Buckler Bebenek &

Eck, PLLC is pleased to announce that
Sarah R. Weissman has joined the firm.
Weissman will focus her practice in
civil litigation with an emphasis on
civil rights, municipal law , workers’
compensation, insurance litigation,
employment, and construction law.

◆    ◆    ◆
Anna Borro

Hays has joined
Julian Gray Associ-
ates as an associate
concentrating in
elder law and dis-
ability planning.

◆    ◆    ◆
Chrystal C. Tin-

stman joined
Strassburger Mc-
Kenna Gutnick &
Gefsky as an asso-
ciate attorney . She

focuses her practice on family law.

Changes in Status
Leroy Frank Grimm, Jr . has been

placed on temporary suspension. ■

All submissions for “Bar Briefs” or “In
Memoriam” should be sent to the atten-
tion of David Blaner, ACBA Executive
Director, 400 Koppers Building, 436 Sev-
enth Ave., Pittsburgh, Pa., 15219, or e-
mailed to dblaner@acba.org.

Bar Briefs

We are pleased to announce 

Kaivon Maknoon,
Wealth Advisor

Scott Yochum,
Wealth Planning Strategist

Dana Audo,
Private Banker

have joined Wells Fargo Private Bank

Four Gateway Center, Suite 1400  
444 Liberty Avenue  
Pittsburgh PA 15222  
(412) 454-4620

Wells Fargo Private Bank, a division of Wells Fargo Bank, N.A. and Wachovia Wealth Management, a division of Wachovia Bank, N.A. provide financial 
products and services through various affiliates and subsidiaries of Wells Fargo & Company. Until the merger of Wachovia Bank, N.A. and Wells Fargo Bank, 
N.A., Wachovia Wealth Management will provide financial products and products through Wachovia Bank, N.A. and its subsidiaries and affiliates. 
Wells Fargo Bank, N.A., Wachovia Bank, N.A. and Wachovia Bank of Delaware, N.A. are members FDIC.

Samuel W.
Braver

Ann L.
Begler

Justin T.
Romano

Joshua R.
Guthridge

Anna Borro
Hays
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Disabled employees must provide corroborating
evidence of non-obvious accommodations
By Maria Greco Danaher

Under the Americans with Dis-
abilities A ct, e mployers a nd
employees ar e r equired t o

engage in an interactive process with
respect t o a  d isabled e mployee’s
request for a reason able accommoda-
tion. I n c ases o f p sychological d is-
ability—depression, f or e xample—
necessary accommodations may be non-
obvious to the employer. In those cases,
courts have held that in order to trigger
an employer ’s obligation to provide
accommodation, a disabled employee
must make the employer aware o f any
non-obvious, medically necessary
accommodations by supplying corrobo-
rating evidence, such as a doctor ’s note
or statement. Recently, the Seventh U.S.
Circuit C ourt o f A ppeals r eversed a
lower court’s dismissal of a case, and
found that a school failed to engage in
the required interactive process after a
teacher provided a doctor ’s statement
that linked the teacher’s Seasonal Affec-
tive Disorder depression to the lack of
windows in her classroom. Ekstrand v.
Sch. Dist. of Somerset, Seventh Cir., No.
09-1853, Oct. 6, 2009.

Renae Ekstrand taught kindergarten
from 2000 to 2005 at Somerset Elemen-
tary School in W isconsin. In 2005,
Ekstrand’s request to be transferred to
teach first grade was granted; she was
assigned to a classroom that lacked
exterior windows. A t that time,
Ekstrand informed the principal that
she suffered from Seasonal A ffective

Disorder (SAD), a form of depression,
and would have difficulties teaching
without access to natural light. While
two alternate rooms were available,
both with windows, no transfer to
either of those rooms was made. Dur-
ing the initial weeks of the 2005 school
year, Ekstrand’s health declined, and
she continued to ask for a room with
access to exterior windows, which was
denied. However , during that same
time, the school did address Ekstrand’s
requests related to other work area
issues, including inadequate ventila-
tion and the lack of various educational
necessities, like bulletin boards and a
locking cabinet. Ekstrand’s health
problems worsened, and on October 17,
her doctor placed her on medication
and advised a leave of absence for the
remainder of the term.

During the following months,
Ekstrand continued to ask for the room
change, advising the school that she
would be able to return under that con-
dition. On November 28, 2005,
Ekstrand’s psychologist notified the
school district, through its representa-
tive, of the importance of natural light
for individuals with a history of SAD,
and opined that Ekstrand’s depression
was a direct result of her transfer to a
room lacking access to natural light.
Still, the school district did not make the
requested room change, and Ekstrand
ultimately left her employment at Som-
erset and began teaching elsewhere.

In 2008, Ekstrand sued the school
district, alleging failure to accommo-

date, as well as constructive discharge.
A federal district court granted the
school district’s motion for summary
judgment on both claims, holding that
the school engaged in the interactive
process when it addressed Ekstrand’s
other work-related issues, and that the
school’s conduct did not amount to a
constructive discharge. On appeal, the
Seventh Circuit upheld dismissal of the
discharge claim, but reversed the ADA
dismissal. The reversal was based pri-
marily on the fact that once it was
aware of natural light’s medical neces-
sity to Ekstrand (after being informed
by Ekstrand herself that she was will-
ing and able to return to work in a
classroom with access to such light),
the school district was obligated to pro-
vide that requested accommodation,
unless it could show that the request
would impose an “undue hardship” for
the school. A fter reviewing the prof-
fered evidence related to the proposed
classroom c hange, t he C ourt d eter-
mined that there would be “little hard-
ship” related to the switch and
reversed the dismissal of Ekstrand’s
claim on that basis.

While the ADA is focused primarily
on the interests of disabled employees,

the Act’s “reasonableness” standard
regarding the interactive process pro-
tects the interests of employers by
allowing them to show that a requested
accommodation would create an undue
hardship. However, not every non-zero
cost to an employer will be viewed by
the courts as “undue” hardship. In this
case, the evidence produced by the
school indicated that the cost and dis-
ruption associated with the classroom
change would have been “modest,”
leading the Court to find that once the
school was informed by the doctor that
Ekstrand’s depression was caused by
lack of natural light, an obligation was
created that either required the school
to make the change, or prove that the
hardship g enerated b y t he c hange
would be significant. Neither occurred,
and Ekstrand’s case will go forward on
the issue of whether the school failed in
its duty to accommodate. Employers
should recognize when an accommoda-
tion has been requested, and full and
considered evaluation of the costs and
effects should be done promptly. Docu-
mentation of those efforts should be
complete, in o rder to support the
employer’s decision with respect to
the request. ■

If you have an idea for a story,
please contact Joanna Taylor at
jtaylor@acba.org or 412-402-6604.

STORY IDEAS
WANTED
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Lawyers’ Mart

ACCIDENT
RECONSTRUCTION

JOEL W. CANNON, Ph.D., P.E.; Professionally certified,
experienced. (724) 223-6146, jcannon@washjeff.edu.

APPRAISALS

ANTIQUE AUTO APPRAISALS for all vehicles 1900 to 1990.
Expert Witness. Certified Appraiser - K. Merusi. 412-731-2878.

CRIME SCENE
RECONSTRUCTION

BARIE GOETZ, 30 years experience in Crime Scene
Reconstruction & Bloodstain Pattern Interpretation.
724-791-9983. www.bariegoetz.com

DOCUMENT EXAMINER/
HANDWRITING

J. WRIGHT LEONARD, BCFE, CDE. Certified. Experienced in
Federal, State & Local Courts. Testimony in Civil & Criminal
Matters. 215-735-4000.

ECONOMIST/VOC. EXPERT

WM. HOUSTON REED, Ph.D.—20 yrs. of forensic economics
& vocational eval. expertise in one report. 412-415-1136.

EXPERT WITNESS

Business Interruption Claims, Professional Liability
Claims, Coverage Analysis. Philip T. Coffin 412-531-6616.

FORENSIC
ENGINEERS

ACCIDENT RECONSTRUCTION, BIOMECHANICS,
PRODUCT LIABILITY. Keystone Engineering Consult-
ants, www.ForensicExp.com. Call Dave Kassekert, PE,
412-855-0266.

ACCIDENT RECONSTRUCTION, BIOMECHANICS. Ira S.
Kuperstein, Ph.D., P.E. Extensive experience. (412) 318-4253.

PROCESS SERVICE
INVESTIGATING

THE IMPOSSIBLE WE DO RIGHT AWAY! MIRACLES TAKE
A LITTLE TIME. EMPIRE INVESTIGATION (412) 921-4046.
Visit us on our website, www.empireinv.com

For Lawyers’ Mart rate
information call Peggy
Lewis at 412-261-6255.

held a reception in October to honor
Judge Donetta Ambrose for her service
as chief judge and to welcome Judge
Gary Lancaster as the new chief judge.”

Members of the Section are also
helping the Historical Society of the
U.S. District Court by interviewing
judges as part of the society’s efforts to
chronicle the service of jurists.

“Our Section also participates in the
admissions ceremony when new lawyers
are admitted to practice in federal
court,” said Ward, who will be speaking
at the next ceremony on Dec. 14. ■

FEDERAL COURT continued from page 3
Buckeye Energy, Inc., C.A. No. 04-
538(2005) was whether the parties
reached an oral agreement during a
mediation to settle a complex dispute
involving the sale of natural gas. In
deciding that an enforceable settle-
ment agreement existed, the trial court
was i nfluenced b y the e xistence o f
notes and testimony of the mediator
during the evidentiary hearing. The
bottom line of the neutral’s testimony ,
as corroborated by his notes, was that
an agreement to settle on material
terms had been reached during the
mediation and that the key issues were
resolved. The mediator further testi-
fied that in his understanding, the oral
settlement reached at the mediation
was not conditioned on a formal written
agreement to be entered into later.

While the parties and the parties’
counsel also testified, the Court relied
heavily on the credibility and clarity of
the testimony of the experienced medi-
ator. Also of interest was the Court’s
finding that while the parties ultimate-
ly contemplated the oral settlement
agreement would be reduced to writing
(no bullet point summary signed by the
parties was made during the media-
tion), the parties did not condition the
settlement agreement on the execution
of a written document, again according
to the mediator’s testimony.

In Gatto v. Verizon Pennsylvania,

Inc., 2009 U.S. Dist. LEXIS 86601,
decided in September 2009, Judge
Conti ruled against enforcement of a
settlement agreement thought to have
been made following mediation of an
employment dispute during 2008. The
enforcement hearing held in the first
half of 2009 included testimony from a
mediator who could not remember any
salient points (and who had apparently
not maintained any mediation notes),
as well as testimony of the parties and
lawyers involved. The context of the
disputed agreement was different from
Standard Steel insofar as it was
claimed that the settlement agreement
did not occur until a day or two after
the mediation session had ended, and
the mediator’s activities had ceased.

Plaintiff was proceeding pro se at
the time of the enforcement to settle
hearing and was adverse to her coun-
sel. Counsel had withdrawn his appear-
ance and testified that he had entered
into a settlement after the mediation
based upon express authority granted
by the client. In holding that Plaintiff ’s
counsel did not have such express
authority, the Court commented on the
absence of written communications
memorializing settlement positions
during the mediation process, as well
as alleged agreements both between
defense counsel, prior counsel, and
Plaintiff necessary to satisfy Defen-
dant’s burden of proof . The Court con-
cluded the opinion with a footnote stat-
ing: “ This case is a good example of
why the final proposed terms of a medi-
ation offer should be memorialized in
writing and for subsequent offers to be
communicated in writing between
counsel and his/her client. The difficul-
ties encountered in this case would not
likely have existed had the terms been
clearly communicated in writing.” 2009
U.S. Dist. LEXIS 86601 at p.9.

While Judge Conti’s admonition
regarding appropriate documentation is
well taken and makes sense in most set-
tlement contexts, query whether it
would m ake a  d ifference u nder t he
Amended Policies and Procedures given
the Standard Steel facts, as opposed to
those in Gatto. In my opinion, good doc-
umentation leading up to and during the
mediation session it self no longer mat-
ters i f a  d ispute s ubsequently a rises
unless there is a sufficient signed writ-
ing m ade b y t he p arties d uring t he
mediation that satisfi es Sec tion 6D.5
quoted above. In the Standard Steel sit-
uation there was no such writing creat-
ed. In those circumstances, and given
the fact the mediator could not be called
as a witness, that case would likely have
a different outcome today.

Moreover, in my view any signed
writing prepared during a mediation
session should be susceptible of a plain
meaning to be enforceable given the
restrictions on testimony and lack of
admissibility of other writings. Putting
together such a clear , comprehensive
document during a mediation session is

not that easy in complex cases, and
assumes a continued level of coopera-
tion and patience from adversaries and
counsel that often is not possible. Nev-
ertheless the latest ADR P olicies put a
premium on the creation of such a doc-
ument, if a dispute arises, in order for a
mediated settlement to be enforceable
in the Western District.

On the other hand if it is clear a
mediation session under the ADR pro-
gram ended, the mediator is not called
to testify , and a sufficient paper trail
exists following the mediation leading
to an apparent settlement, it seems to
me a motion to enforce settlement may
still have a chance under P ennsylvania
common law principles and the cited
decisions of Judge Conti. No adversary
or party could be questioned about what
occurred during the ADR mediation
itself, however, but only what occurred
later, and outside of the ADR process,
that led to an apparent settlement.

Motions necessary to enforce settle-
ments arrived at as a result of a media-
tion held in the W estern District are
very much the exception. Nevertheless,
where a settlement falls apart, the lat-
est version of the ADR P olicies and
Procedures make it extremely difficult
to seek enforcement of the settlement
unless there has been literal compli-
ance with Section 6D.5, and the same
writing contains a clear summary of
the material terms of settlement. Coun-
sel who are familiar with the same Poli-
cies and Procedures need to under-
stand what it takes to make a mediated
settlement a truly “done deal.”

The ADR program in the W estern
District has been successful to date.
Experienced neutrals and civil trial
counsel who understand the details of
the local ADR process, including its
recently revised P olicies and Proce-
dures, will ensure that this success
continues. The analysis and opinions
discussed above only apply to ADR as
it exists in the W estern District. The
rules, policies, and case law if any, that
apply to mediations and ADR type pro-
ceedings in other state and federal
courts in P ennsylvania are beyond the
scope of this article. ■

Charles W. Kenrick, Esq. maintains an
ADR and civil litigation practice. He
may be reached at ck@kenricklaw.com
or at 412-281-3417.

risk for enforcement if one of the par-
ties has a case of “buyer or seller
remorse” before more formal settle-
ment documents are finalized.

The two cases decided by Judge Conti
involving proceedings to enforce settle-
ment agreements either during or short-
ly after a mediation session illustrate the
importance of these changes. Again nei-
ther case was decided based upon the
most recent amendments to ADR P oli-
cies and Procedures, and the first case
was decided before the Western District
had adopted any ADR Policies.

The issue in Standard Steel, LLC,
and Douglas Westmoreland, LP v.

ADR POLICY continued from page 4

that anywhere from one-fourth to one-
half of litigation work is being billed
via alternative fee arrangements. The
survey results also show that the engi-
neering, construction, and technology
industries have utilized alternative fees
more o ften t han i ndustries such a s
financial s ervices, h ealthcare, i nsur-
ance, and manufacturing.

Reports suggesting that the death of
the billable hour is nigh may be exagger-
ated. Despite the rise of alternative fee

NEW LITIGATION continued from page 5
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arrangements over the past year, 52 per-
cent of U.S. respondents and 61 percent
of U.K. respondents say their companies
do not use alternative fees. It is also
worth noting that 69 percent of respon-
dents say that, of the money spent on out-
side counsel, only 25 percent or less is
billed via alternative fee arrangements.

More than one-third of all respon-
dents say litigation caseload is up as a
result of the crisis. Nearly half of large-
caps report a rise in caseload (versus 12
percent of small-caps), and 43 percent of
public companies report a rise (versus
26 percent of private companies). Which
areas of litigation are seeing the most
action? Corporate counsel report big
jumps in litigation related to bankruptcy
(a practice area that had remained rela-
tively dormant over the previous three
years), contracts (which has been con-
sistently prevalent since at least 2005),
and labor and employment (which,
though still prevalent, came down signif-
icantly from last year). Other types of lit-
igation have seen more modest rises,
such as intellectual property, regulatory,
class action, and malpractice cases.

Healthcare has remained unscathed,
with only 12 percent of healthcare
respondents reporting a rise in litigation
(versus, for example, 42 percent each of
financial services and insurance compa-
nies a nd 5 5 p ercent o f r etail c ompa-
nies). And while nearly every sector
polled is seeing a bump up in bankrupt-
cy cases, only six percent of healthcare
companies say they have seen increases
in bankruptcy. Similarly, only 12 percent
of h ealthcare c ompanies s urveyed s ay
they have seen a rise in contracts cases,
compared with an overall rate of 28 per-
cent o f c ompanies t hat s ay t hey h ave
experienced more contracts litigation.

Regulatory pr oceedings, i nternal
investigations, and external inquiries—
all of which had been steadily on the
wane since 2006—are back up. The
DOJ, EP A, states attorneys general,
and the SEC account for much of the
regulatory action in the U.S. More than
31 percent of respondents report an
increase in inquiries and investigations
over the past three years, including
requests from the FDA, OSHA, the IRS,
U.S. A ttorneys offices, and the F TC.
Large-cap companies are twice as like-
ly as mid-caps, and four times as likely
as small-caps, to commence investiga-
tions on their own initiative. And large-
caps also are more likely to self -report
a matter to a regulatory agency follow-
ing investigation. Meanwhile, 47 per-
cent of healthcare companies and 41
percent of manufacturing companies
say they have commenced investiga-
tions on their own initiative in the past
year, compared with an average of
about 20 percent for other sectors.

Owing, perhaps, to the rise in cor-
ruption investigations among multi-
national companies (see below), 12 per-
cent of respondents say they have seen
an increase in the level of cooperation
between regulatory agencies in differ-
ent countries over the past three years.
Only three percent say they have seen
a decrease in cooperation. In the con-
text of FCP A violations, some say the
current level of international govern-
mental cooperation is unprecedented.

Sen. Arlen Specter, the former rank-
ing member of the Senate Judiciary
Committee, has famously taken a stance
against attempts by the U.S. Department
of Justice to measure cooperation by
waiver of the attorney-client privilege. In
last year ’s survey, 10 percent of respon-
dents said their companies had actually
waived privilege—at least occasionally—
in hopes of avoiding government prose-
cution or an enforcement action. That
was down from 21 percent of respon-
dents in 2007 who reported their compa-
nies occasionally waived in hopes of
avoiding government action. So this year,
with a bill winding its way through Con-
gress, Fulbright asked in-house lawyers
whether they favor a prohibition that
prevents government lawyers from ask-
ing corporations to waive the privilege.
There is nearly a 50/50 split across the
board (by company size and by industry)
suggesting that perhaps many in-house
counsel believe that privilege waiver

does not always gain much of an advan-
tage for the government.

A surprisingly large portion (21 per-
cent) of respondents say their compa-
nies have been subjected to whistle-
blower allegations in the past three
years. But the percentage goes up to 30
percent for large-caps (versus eight
percent for small-caps) and 28 percent
for public companies (versus 14 per-
cent for private companies). Whistle-
blower allegations result in a mix of
internal i nvestigations, r egulatory
investigations, and third-party pro-
ceedings. Whistleblowers are particu-
larly prominent in healthcare, which
could account for the fact that health-
care companies tend to initiate more
investigations on their own. Nearly 40
percent of in-house counsel at health-
care companies report a whistleblower
allegation in the past three years. More
whistleblowers, however , could also
mean less litigation. The healthcare
industry saw only modest rises in any
given area of litigation last year. Twen-
ty-four percent of all respondents
expect the number of claims brought
by whistleblowers in their respective
industries to rise in the coming year.

While the FCP A statute has been on
the books for more than 30 years,
enforcement of the law has only really
taken off in the last four years, with the
SEC and DOJ expressing renewed inter-
est in cracking down on foreign corrup-
tion. Overall, investigations are on the
rise, according to the Fulbright survey .
In last year’s survey, seven percent of all
respondents reported having engaged
outside counsel for such investigations
versus 12 percent in the 2009 survey. Bil-
lion-dollar companies had a higher inci-
dence of bribery investigations last year,
with 17 percent engaging outside coun-
sel to assist with an investigation, versus
11 percent of mid-cap companies and
just two percent of small-caps. Public
companies are investigated about three
times as often as private companies. The
rate of corruption investigations in the
manufacturing industry is particularly
high, with 25 percent of manufacturing
companies having faced an investigation
in the past year.

Bribery cases may be having an
impact on how companies do business.
Fulbright’s 2008 survey found 31 per-
cent of respondents had made a deci-
sion not to do business in a given coun-
try based on the perceived degree of
local corruption. In this year ’s survey,
that same statistic is reduced to 16 per-
cent. However, 39 percent of manufac-
turing companies avoided doing busi-
ness in certain countries last year due
to the perceived level of corruption.

As the economy dips and unemploy-
ment spikes, the jobless sue their for-
mer employers in greater numbers. For
the second straight year, survey respon-
dents report sizeable increases in
multi-plaintiff cases in the area of wage
and hour disputes (FLSA) (up 15 per-
cent), age discrimination cases (up 11
percent), and disability discrimination
(up eight percent). Corporate counsel
also report increases, during the past 12
months in race discrimination cases (up
ten percent), sex discrimination cases
(up 11 percent), religious discrimina-
tion cases (up four percent), and ERISA
cases (up four percent).

Wage and hour disputes remain the
primary concern when it comes to
multi-plaintiff cases. On the class action
front, labor/employment account for 40
percent of cases (while consumer litiga-
tion comes in second, and securities lit-
igation third.) Which area of
labor/employment litigation has seen
the biggest jump? Nearly 40 percent of
respondents point to wage and hour ,
with misclassification, overtime, and
meal and rest break claims accounting
collectively for the vast majority of
wage and hour cases, and with mini-
mum wage cases accounting for the
remaining six percent. The wage and
hour case trend started several years
ago when plaintiffs lawyers discovered
that state and federal law in this area
provided the basis for recovery of small
amounts per employee for events or
practices covering hundreds of work-

ers, but in addition attorneys’ fees, and
in some cases double damages. In the
past year , discrimination cases have
seen the greatest jump as employees
lose job security or the jobs themselves.

Sex discrimination cases came in
second and race cases came in third.
And when asked which labor and
employment area has seen the greatest
increase—when looking at both multi-
plaintiff and single-plaintiff cases—54
percent said discrimination, while only
25 percent said wage and hour , again
attributable to the depressed job cli-
mate and related reductions in force.
For wage and hour claims, U.S. respon-
dents say that nearly half of all suits
are filed in California because of that
state’s more protective laws. While
some other states have state laws that
are more restrictive than the federal
Fair Labor Standards Act, none seem to
be as generous as the Golden State.

Nearly a quarter of counsel from
large-cap companies and 17 percent of
all respondents expect an increase in
the number of commercial internation-
al arbitrations in which they will be
involved over the coming year. Increas-
es are expected, particularly , in the
financial services, insurance, manufac-
turing, and retail sectors. T wenty-two
percent of U.K. respondents say their
company has been party to at least one
international arbitration in the last 12
months, versus 14 percent of U.S.
respondents. That number goes up to
29 percent, however, when looking only
at large-cap companies. Moreover , 72
percent of retail and wholesale compa-
nies that participated in the survey
commenced at least one international
arbitration in the past 12 months.

Fifteen percent of respondents said
their company requires arbitration of
disputes in non-union settings, which is
down from last year ’s 22 percent. Why
choose arbitration for these suits? The
process is beneficial from an employee-
relations standpoint, according to 83
percent of those respondents. Cost also
is an issue. The median cost ($50,000)
to arbitrate a single-plaintiff employ-
ment case is about half the median cost
($99,038) of litigating a single-plaintiff
employment case to conclusion. How-
ever, arbitration is not the better route
for everyone. Large-cap companies, on
the whole, spend more on arbitrating
single-plaintiff cases, with 61 percent of
large-caps paying upwards of $50,000
per case. The median cost of arbitration
for public companies is also substan-
tially higher than for private compa-
nies. Fifty-five percent of U.S. respon-
dents said that in disputes that are not
international in nature, and when given
a choice, they opt for litigation over
arbitration—from both the defensive
and offensive side. The primary consid-
erations for choosing one over another
are cost, efficiency , higher comfort
level, and predictability of outcome.
Litigation, some respondents say, offers
greater discovery opportunities,
greater availability of dispositive
motions, and more established rules.

Fulbright’s 2008 survey discovered
that the number of class actions brought
against companies had gone way down
from 2007 levels. In 2007, 51 percent of
survey respondents reported one or
more class actions having been brought
against their company in the prior year .
In 2008, that number dipped to 23 p er-
cent, and this year it also is at 23 per-
cent, though that number escalates to 36
percent when confining the inq uiry to
large-cap companies and to 41 percent
when looking only at the retail and
wholesale industries. The class action
mechanism is being used most common-
ly in labor/employment actions, con-
sumer cases, and securities litigation.

Has patent litigation gone by the
wayside as in-house counsel preoccupy
themselves with bankruptcy litigation,
labor and employment suits, and regula-
tory matters? Or, in the face of redu ced
budgets, are in-house counsel simply
pushing patent disputes down on their
priority lists? In the 2008 survey, 21 per-
cent of respondents reported having
been i nvolved w ith a t l east o ne p atent
infringement proceeding as a plaintiff in

the past 12 months. This year that num-
ber i s d own t o 1 7 p ercent. In  p atent-
heavy i ndustries l ike t echnology a nd
manufacturing, h owever, t he n umbers
are as much as twice that. With patent
claims going down, there was a corre-
sponding d rop i n c ompanies th at h ave
defended a gainst p atent i nfringement
claims in the past 12 months.

Corporate counsel do not seem to
expect much of a jump in the coming
year. Ninety-two percent of respon-
dents said they expect the number of
patent infringement suits their compa-
nies will be involved with as a claimant
to remain the same in the coming year .
In-house counsel at technology compa-
nies do not expect to see a rise in the
patent suits they file, though 15 percent
of them expect an increase in the num-
ber of patent suits they will be involved
with as a defendant.

More than 60 percent of all in-house
counsel (77 percent in the U.S. and 21
percent in the U.K.) would like to see the
use of “ full” pre-trial disclosure recon-
sidered in the U.S. to make the process
more affordable. But in England and
Wales, only 26 percent of all survey
respondents say “ full” pre-trial disclo-
sure should be reconsidered, possibly
because pretrial disclosure there is less
fulsome already. In any case, e-discov-
ery, while growing ever more costly, has
also become a less litigious subject. Last
year 67 percent of companies said they
never had an e-discovery issue in the
prior 12 months become a subject of a
motion, hearing, or ruling from a tribu-
nal—up from 44 percent in 2007.

About a quarter of all companies
and 39 percent of energy companies
are using law firms with specialized e-
discovery practices. Such firms are
providing companies with a mix of e-
discovery services, from preservation
and collection to processing and
review. Nearly h alf of all survey
respondents, 58 percent of large-cap
companies, and 69 percent of
retail/wholesale companies are keep-
ing at least some e-discovery activities
in-house, from preservation and collec-
tion to processing and review . Twenty-
two percent of U.S. companies and 28
percent of U.K. companies are out-
sourcing main e-discovery functions
through p referred provider relation-
ships or master service agreements.

Federal Rule of Evidence 502, enact-
ed last year, permits claw-back of privi-
leged evidence and “quick peek” review.
The rule was intended to strengthen lit-
igants’ ability to protect their privilege
by g iving w aiver p rotection t o a  p arty
that inadvertently produces a privileged
document. The rule was enacted, in
part, to address the cost of pre-produc-
tion privilege review. But 89 percent of
respondents say the rule has resulted in
no savings to their company . Another
nine percent say it has resulted in mod-
erate or insignificant savings.

Given the popularity of social tech-
nology websites, such as F acebook,
MySpace, and T witter, this year Ful-
bright a sked h ow c ompanies a re
restricting use of these sites among
their employees. The survey indicates
that 46 percent of U.S. respondents
restrict s ome mi x o f F acebook,
MySpace, Bebo, LinkedIn, Plaxo, Twit-
ter, and Y ouTube, while 52 percent of
U.K. respondents reported restrictions.
In the U.S. and the U.K., F acebook,
MySpace, Bebo, and Y ouTube are the
most commonly blocked sites. Notably ,
tech companies are the least likely to
block social networking sites, with 56
percent of tech companies who partici-
pated in the survey saying they have no
restrictions on such sites.

In the past 12 months, eight percent
of companies that participated in the
Fulbright survey report having been
required, as part of discovery in the U.S.
or disclosure in the U.K., to produce
electronically stored information (ESI)
from one of the above sites. But ESI pro-
duction from social media sites appears
to be more common in the U.K. Eighteen
percent of U.K. respondents reported
having had to produce ESI from a social
media site in the past 12 months versus
only four percent of U.S. companies. ■
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