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Four new judges take seats, begin to
serve on Court of Common Pleas
By Tracy Carbasho

The addition of four new judges
and the reassignment of several
others is expected to enhance the

operation of the Allegheny County
Court of Common Pleas.

“The increasing workload and com-
plexity of cases in the Family and
Criminal Divisions have required the
court to revisit our judicial assign-
ments across all Divisions,” said Presi-
dent Judge Donna Jo McDaniel. “The
additional assignments will allow the
court to operate more effectively and to
address the needs of litigants.”

Judges who began serving in the
Family Division on Jan. 4 include
Philip Ignelzi, Arnold Klein, Donald
Walko Jr., and Susan Evashavik DiLu-
cente. Meanwhile, Judge Lester
Nauhaus, previously assigned to the
Criminal Division, has been reassigned
to the Orphans’ Court Division. Effec-
tive Jan. 19., Family Division Judges
Beth Lazzara and Thomas Flaherty will
be reassigned to the Criminal Division.

The changes bring the number of
judges in the Family Division to 15 with
14 in the Criminal Division.

“This will greatly enhance our abili-
ty to address the needs of litigants and
lawyers coming before the court,” said
Family Division Administrative Judge
David Wecht. “We will be able to pro-
vide more judge hours and bring cases
on for hearing and disposition even
more quickly than we do now.”

Wecht said the workload in the Fam-
ily Division has increased tremendous-
ly in recent years. In fact, he noted that
problems involving the dissolution of
marriages and families have multiplied with a corresponding increase in the

number of petitions regarding juvenile
dependency and delinquency.

“In recent years, the cases in the
Family Division have become more
complex. Mental health problems, drug
and alcohol addiction problems, and a
variety of other issues have intensi-
fied,” added Wecht. “There are many
emerging legal issues in family law,
including alternative reproductive
techniques, scientific advances in the
area of paternity, electronic media and
evidence, and other challenges. The
range of dispositions available for juve-
nile cases has also become more varied
as the court and providers wrestle with
the unresolved problems that confront
many of our youth.”

Wecht knows all four of the new
judges and believes they are well qual-
ified to serve on the bench. He is enthu-
siastic about the future prospect of the
Division in the hands of 15 capable and
dedicated jurists.

He described Ignelzi as being “uni-
versally acclaimed as one of
the best trial lawyers in Allegheny
County.” He said DiLucente is an

experienced magisterial district
judge with a considerable background
in handling cases as a lawyer in the
Family Division.

Wecht noted that Walko is a “sea-
soned state legislator who has person-
ally been involved in shaping many of
the laws that the judges in our division
are called upon to interpret and apply
to the disputes that come to this court.”

He referred to Klein as “an energetic
and broadly experienced lawyer who
has addressed legal issues in all of the
divisions of the Court of Common Pleas.”

Information about each of the new
judges follows:

Judge Philip Ignelzi
Judge Ignelzi, who served as an

Assistant U.S. Attorney from 1984 to
1988, said he is looking forward to serv-
ing the public as a judge. He previous-
ly served as a partner at Ogg, Cordes,
Murphy & Ignelzi, where he enjoyed a
successful practice since 1988.

“Serving in the Family Division
gives you a chance to make an impact
by trying to resolve matters in a way
that minimizes the effect on the family

unit,” he said. “It’s the busiest division
of the court with a demanding case-
load, but I’m used to working hard.”

His legal practice focused primarily
on plaintiffs’ personal injury with an
emphasis on medical malpractice and
other complex cases. He also handled
white-collar criminal defense work.

“I’ve tried many complex cases,
some which lasted 12 to 14 weeks long.
I never had a case that lasted less than
a week. I’m proud of the fact that I built
a successful personal injury practice
from the ground up, and I was able to
represent seriously injured individu-
als, as well as represent criminal
defendants, many of whom were found
not guilty at jury trials.”

Judge Ignelzi said he will treat all
parties with the dignity and respect
they deserve in his courtroom. In addi-
tion, he will view each case, no matter
how complex or clear-cut, as if it is the
most important one because it means
so much to the involved parties.

After earning his bachelor’s degree
in business administration with a major
in accounting in 1978 from the Univer-
sity of Dayton, Judge Ignelzi received
his law degree from the University of
Pittsburgh in 1981. He served as a law
clerk to Judge Donald Ziegler in the
U.S. District Court for the Western Dis-
trict of Pennsylvania from 1982 to 1984.

Judge Arnold Klein
Judge Klein previously served as a

partner at Bacharach and Klein, where
he maintained a general practice since
1986. He focused on asbestos defense
litigation, plaintiffs’ personal injury,
criminal defense, guardianships, and
juvenile law. He also assisted more
than 900 people by drafting their wills
and other legal documents.

“It’s daunting to be leaving a 22-year
practice. I’ve handled everything from a
traffic ticket to homicide, and I served
as a public defender for two years,” he
said. “Now, I’m looking forward to being
a judge, and I think my biggest skill is
being a good negotiator and resolving
issues without going to court.”

Serving on the bench runs in the
family for Judge Klein, whose father H.
Beryl served as a judge in Beaver
County from 1972 to 1979. When his
father passed away in 1998, Judge
Klein told his mother Mildred to keep
the robe because he would one day be
wearing it. His prophecy came true on
Dec. 29 when he was sworn in and his
mother placed his father’s robe on him.

“During my election campaign, my
hard work and personality convinced
the people to trust that I would do a good
job. They say I’m the people’s lawyer.
When lawyers and other parties find out
that I’m handling their case, I want
them to feel comfortable that I know the
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Atlantic States Insurance Company v.
Anthony Fornicoia, as Administrator for the
Estate of Charles Fornicoia, Deceased, McCarthy, J. ............Page 17
Motion for Summary Judgment—Underinsured Motorist Benefits

1. Where one is determined to be an insured driver under the lia-
bility provisions of a motor vehicle insurance policy, the same individ-
ual in the same vehicular accident cannot be deemed to be the “owner
or driver” of an underinsured motor vehicle.

2. It is contrary to any rational approach to contract construction
to find that a driver may simultaneously be defined as “insured” and
“underinsured” within the same comprehensive motor vehicle insur-
ance policy and for the same occurrence.

3. Employee injured in motor vehicle accident where vehicle was
driven by fellow employee could not recover pursuant to underin-
sured provisions of motor vehicle policy issued to employer, since
driver cannot have dual identity of “insured driver” under the liabil-
ity provisions of the policy and “owner or driver of an underinsured
motor vehicle.”

4. Court will not set aside a valid, unambiguous exclusionary term
in an insurance policy absent proof of a dominant public policy that
would justify a judicial modification of the insurance contract.

5. Plaintiff failed to present compelling evidence that public poli-
cy favoring compensation for injured victims of drunk driving
required court to disregard proscription of recovery of both underin-
sured motorist benefits and liability benefits by the same claimant
under the same contract for the same incident.

(Laura A. Meaden)
Scott Millhouse for Atlantic States Insurance Company.
John Newborg for Anthony Fornicoia.
No. GD 07-002436. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

Randall Vernon and Kathleen Vernon, his wife v.
Erie Insurance Exchange, Strassburger, A.J. ..........................Page 20
Uninsured Motorist Policy Dispute—Bad Faith Failure to Pay UIM
Benefits—Post-Koken Litigation of UIM Dispute—Collateral Orders

1. Plaintiffs were injured in a motor vehicle collision and sought
underinsured motorist benefits under their policy with Erie. Plaintiffs
instituted a claim against Erie for breach of contract for failure to pay
UIM benefits, statutory bad faith, and loss of consortium. Litigation
was instituted pursuant to the Koken ruling that the Insurance
Department does not have the authority to require mandatory binding
arbitration for uninsured and underinsured motorist claims.

2. The trial court refused to grant the insurer’s motion to sever the
contract claim from the bad faith claim, and to stay discovery on the
bad faith claim.

3. In the litigation of case sounding in contract claim for refusal to
pay underinsured benefits as well as a statutory bad faith claim, a
trial court’s denial of an insurer’s motion to Sever and Stay a
Statutory Bad Faith Claim is an interlocutory order, and does not
qualify as an appealable collateral order pursuant to Pa.R.A.P. 313.

(Elizabeth F. Collura)
Thomas E. Crenney and James T. Tarlman for Plaintiffs.
Roger Puz and William R. Haushalter for Defendant.
No. GD 08-10406. In the Court of Common Pleas of Allegheny County,
Pennsylvania, Civil Division.

Carl E. Patrick and Bridget Patrick v.
Janice E. Grimm, James, J. ........................................................Page 21
Motion to Enforce Settlement Agreement

1. If parties orally agree to all of the terms of a contract between
them and mutually expect the imminent drafting of a written contract

reflecting their understanding, the oral contract may be enforceable.
2. Court will reject the plaintiffs’ attempt to introduce a new term

into the final settlement agreement that conflicts with the under-
standing reached during the settlement conference and with the
claim made in plaintiffs’ amended complaint.

3. Court will grant motion to enforce settlement agreement where
written agreement tendered to the parties reflects all the terms
agreed to by the parties during settlement conference.

(Laura A. Meaden)
Michael Fives for Plaintiffs.
David J. Montgomery for Janice E. Grimm.
Lawrence Baumiller for the City of Pittsburgh.
No. GD 06-27082. In the Court of Common Pleas of Allegheny County,
Pennsylvania, Civil Division.

Commonwealth of Pennsylvania v.
Otis Campbell, McDaniels, P.J. ..................................................Page 24
Post-Conviction Relief Act—Timeliness of Filing Petition—
After-Discovered Evidence Rule—42 Pa.C.S.A. §9545(b)—
42 Pa.C.S.A. §9545(b)(2)

1. Defendant/Petitioner was convicted of first-degree murder and
sentenced to a term of life imprisonment. Judgment of sentence was
affirmed by the Superior Court and defendant’s later Petition for
Allowance of Appeal was denied.

2. The trial court has no jurisdiction to address an untimely filed
petition under the Post-Conviction Relief Act. The Act requires all
petitions to be filed within one year of the date judgment became final.

3. The petition in this case was filed approximately five years after
the limitations period under the PCRA, and is time-barred.

4. If the PCRA claimant seeks relief on the basis of after-discov-
ered evidence, the Act provides an exception to the one year time lim-
itation, and requires petitions in that situation to be filed within 60
days of the discovery of the evidence.

5. The petitioner sought relief arising out of purportedly after-dis-
covered evidence, asserting that the Commonwealth failed to produce
evidence concerning the victim’s criminal record. In support of this
claim, the petitioner attached a copy of the victim’s criminal record,
with the notation “COMPILED 6/5/2006.”

6. Although the clerk of courts did not receive the petition until
after 60 days beyond the discovery of the evidence according to the
notation, the court gave the petitioner the benefit of the Prisoner
Mailbox Rule, because petitioner produced an institutional verified
and dated cash slip showing mailing within the 60 day period.

7. When the co-defendant (petitioner’s brother) filed his own
PCRA petition a month later raising the identical claim concerning
after-discovered evidence, with a notation suggesting that the evi-
dence was actually discovered in 2000, not 2006, and the brothers
were housed in the same facility at the filing of the petitions, the court
doubted that the petitioner actually did not know of the evidence until
2006.

8. Even giving the petitioner the benefit of the doubt, the petition-
er testified at trial that the victim had a well-known reputation for
violence, including the victim’s participation in gang activities and
shoot-outs. Therefore, there was no reasonable argument that he
could not have, in the exercise of diligence, obtained the victim’s
criminal record prior to 2006. The petition was time-barred, and the
court had no jurisdiction to entertain the petition.

(Elizabeth F. Collura)
Otis Campbell, pro se.
Jesse A. Torisky for the Commonwealth.
No. CC 1994-0015246. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Criminal Division.
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From the ACBA

Lawyer Insurance Committee offers
new adult children coverage option
By Tracy Carbasho

The ACBA Lawyer Insurance Com-
mittee voted unanimously in
November to offer a new option

that provides coverage for adult children.
“A recent change in Pennsylvania

law resulted in Highmark offering to
make this coverage available,” said
Committee Chairman Mark Vuono, a
member of Vuono & Gray. “The Com-
mittee reviewed the terms of the plan
and agreed that it could be a valuable
benefit to its members. Our goal is
always to provide a wide selection of
alternative coverages to address the
health insurance needs of our members
and their families. This is another serv-
ice offered to our attorney members
and their staffs.”

Highmark offers coverage to ACBA
members through Canonsburg-based
USI Affinity, which is the endorsed
administrator for the ACBA. USI Affin-
ity Vice President Sandy Niespodzian-
ski and Director of Client Relations Bob
Cagna met with members of the Com-
mittee to discuss Senate Bill 189—Act 4,
which allows adults up to age 30 to be

covered by their parents’ health insur-
ance under certain circumstances.

In order to be eligible, the adults
must be unmarried, have no depend-
ents, be residents of the Commonwealth
or enrolled as a full-time student at an
institution of higher education, and not
have private insurance coverage or
be enrolled in or qualify for govern-
ment benefits.

“Previously, dependent children
were covered until they were 19 or 25,
if they were a full-time student,” said
Cagna. “The coverage will benefit a
member of the ACBA who has a
dependent child that cannot secure
coverage for various reasons.”

Cagna pointed out that almost 40
percent of the uninsured individuals in
Pennsylvania are between the ages of
19 and 29.

“The new law means there will be
less uninsured dependents in the state,
if people take advantage of it,” said
Niespodzianski. “In today’s economy,
it’s not unusual for kids to be coming
out of college and not finding jobs. This
is another alternative.”

She noted that the adult child would

be enrolled in a separate group number
under Highmark and would be charged
the rate for an individual contract that
applied to that particular client. The pre-
mium would vary from person to person,
but individuals would not be subjected to
health insurance questions or exclusion
based on pre-existing conditions.

If an ACBA attorney chooses to use
the option, he/she would pay the regu-
lar family plan plus an additional pre-
mium for the individual policy to cover
the adult child. The new law does not
apply to limited benefit plans or dental
and vision coverage.

“I am certain that some members
have struggled to provide continuing
coverage for their children who have
completed their education or have
reached age 25, but may not yet have
coverage available through employ-
ment,” said Vuono. “The most likely
scenario would be a child who finishes
school and either has not found
employment or is working in a situation
where health insurance is not avail-
able. Obtaining coverage through the
parent’s plan may be the most conven-
ient, economical, and in some cases,
possibly the only option available.”

Coverage for the adult child would
not begin until the renewal date of the

group plan that applies to the parent.
The law is applicable to new policies and
renewals occurring 180 days after June
10, 2009, when Gov. Ed Rendell signed
the legislation, and then on a rolling
basis as contracts are issued or renewed.
If a policy is issued or renewed in Janu-
ary 2010, the provision will take effect at
the time of the issuance or renewal.

According to the Pennsylvania
Insurance Department, “Policies that
are issued or renewed less than six
months after signing will wait until
next year. For example, if a policy is
issued or renewed in July 2009, the
provision will not kick in until the
renewal of that policy in July 2010.
This timing provision gives insurers
time to revise their policies to be con-
sistent with this new requirement.” ■

More information is available by visiting www.
insurance.pa.us or www.heretohelp.pa.gov.

Order your 2009
Allegheny County Bar Association

Legal Directory today!
Call 412�402�6614 for details.
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Sole and Small Firm Practitioners Section
to continue to meet and network in 2010
By Tracy Carbasho

Providing more opportunities for
networking and referral market-
ing will be a primary goal of the

ACBA Sole and Small Firm Practition-
ers Section in 2010.

“There is already a tremendous
amount of networking and referral
marketing that occurs between Section
members, but I want to make sure that
our newer members are included in
that network,” said Paula Hopkins, who
chairs the Section. “Although we have a
number of Section members who are
general practitioners, many of us con-
centrate our practices in certain areas.
Therefore, our Section is a natural
source of referrals.”

Hopkins, who started her solo law
firm in 2007, is working to increase the
attendance at the group’s meetings by
sending e-mail notices and using the
ACBA Sidebar to advertise the monthly
programs and other events. Her actions
are fueled by the belief that improving
attendance will result in more network-
ing and referral possibilities.

In order to encourage networking
between members, a marketing oppor-
tunity will be included at the Jan. 19
meeting to give those in attendance a
chance to introduce themselves and
briefly describe their practice. The pro-
gram for this particular meeting will be
“How to Improve Your Credit Score.”

Focusing on the networking aspect is
the second goal that Hopkins had set

for herself when she took over as
chair in July 2009. She has already
accomplished the initial objective of
providing a continuing legal education
program using Section members to
educate other lawyers and law students
about starting their own sole or small
firm practice.

The CLE program, entitled “How to
Start or Manage Your Own Sole Practice
or Small Firm in Today’s Economy,” was
held in November and deemed a huge
success. Hopkins said the success of the
program was a direct reflection of the
hard work put forth by the CLE Com-
mittee, which included Merle Mermel-
stein, Susan DiGirolamo, Thomas
Joseph, Charles Lamberton, and ACBA
staff members Marlene Ellis, Dorie
Schnippert, and Danielle Foster.

“When I started my own law firm,
other sole practitioners were extreme-
ly generous in answering my questions,
giving me tips, and helping me to get
started in my own practice,” recalled
Hopkins. “I would like to provide the
same support to other sole practition-
ers and small firms through the work of
our Section.”

The official objectives of the Section
are to “educate, disseminate informa-
tion, and facilitate the exchange of
knowledge and ideas among sole prac-
titioners and small firms regarding all
phases of the business management
and administration of a law practice. It
seeks to encourage and facilitate net-
working, mentoring, association, refer-

ral, and marketing among its members
regarding law office management and
quality-of-life matters, and to bring
together and unify sole practitioners
and small firm lawyers for the common
purpose of improving the quality of
their practices.

“It also seeks to develop through
public relations awareness in the bar
association, the judiciary, and the pub-
lic of the high standards of practice and
professionalism of sole practitioners
and small firm lawyers throughout
Allegheny County.”

New members are always welcome
to join the Section, which meets on the
third Tuesday of each month at noon in
the ACBA offices of the Koppers Build-
ing. Between 20 and 30 members usual-
ly attend the meetings and enjoy a free
lunch, a 30-minute presentation on a
topic of interest, and a regular business
session. Any sole practitioner or mem-
ber of a small firm may join the Section.

Other topics that will be discussed
during upcoming meetings include
“Maximizing Your Retirement Plan-
ning” on February 16 and “An Immi-
gration Law Primer” on March 16.

“The camaraderie and collegiality of
the Section members are the keys to the
success of our meetings and programs,”
said Hopkins. “Our members are friend-
ly and generous with their time and tal-
ents. As with all lawyers in today’s econ-
omy, we are concerned with providing
effective and competent legal services
to our clients at a reasonable cost.”

In addition to the monthly meetings,
the Section also holds CLE programs,
networking events, and an annual holi-
day party. Hopkins stressed that the
success of the events can be attributed
to the ACBA.

“Although volunteer lawyers provide
ongoing leadership for our Section, our
meetings, social events, and program-
ming would not occur without Marlene
Ellis, our ACBA liaison. The ACBA staff
provide the continuity necessary to
maintain our programs at the same
level of excellence from year to year,
even though our officers and Council
members change,” she said. “I would
encourage all ACBA members to thank
their ACBA liaisons and other staff for
the excellent work they do to support
our Committees and Sections.” ■

In Memoriam

Robert B. Williams, age 65, of
Robinson Township, passed
away on Dec. 15, 2009.

Williams was a senior and founding
partner of the Williams Coulson law
firm where he specialized in tax and
estate planning. Prior to opening his
own firm he was a partner at Eckert,
Seamans, Cherin and Mellott. He
received his law degree from George-
town University Law Center and his
undergraduate degree from Swarth-
more College. He was a Fellow of the
American College of Trust and Estates
Counsel and was listed in both the Tax
and Employee Benefits and the Estates
and Trusts Sections of the 1997-98 edi-
tion of the Best Lawyers in America.
He was also listed in both Fortune 500
and Worth magazines for his work in

estate planning.
Williams was active in religious,

charitable and service organizations
including Rotary International and
Rotary Foundation, YMCA Camp Kon-
O-Kwee, and Patrons of the Vatican
Museums. He was the beloved husband
of Teresa M. (Kutzavitch) Williams;
father of Ben (Tammy) of Clarks Sum-
mit, Pa.; Liz (Wes) Parker; and
Matthew M. Williams; grandfather of
Jarrett, Anna and Joey Parker and
Katya, Justin, Niko, and Derek
Williams; brother of Margaret A.
Migliore, John C. Williams, and the late
David E. Williams, Jr. He also had nine
nieces and nephews.

Memorials may be made to YMCA of
Greater Pittsburgh Camp Kon-O-Kwee,
126 Nagel Road, Fombell, Pa. 16123. ■

Robert B. Williams

Begin your day with us at the new www.pittsburghlegaljournal.org
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Documentation of employee’s “dereliction
of duty” precludes liability on claim
By Maria Greco Danaher

In an unpublished opinion, the Third
U.S. Circuit Court of Appeals has
reminded employers of the impor-

tance of acting consistently with writ-
ten policies, and of documenting such
actions. Coleman v. Blockbuster, Inc.,
Third Circ., No. 08-4056, Nov. 17, 2009.
In that case, the Court upheld summa-
ry judgment in favor of an employer on
the basis of the company’s ability to
support its proffered “legitimate busi-
ness reason” for the termination of a
company manager for closing a store
early and leaving the premises for a
family emergency.

Tyra Coleman, an African American
female, was hired by Blockbuster in
September 2003 and was promoted to
the position of store manager a few
months later. However, after a series of
disciplinary actions, Coleman was fired

on June 22, 2004. In April 2004, Cole-
man had received two written “Correc-
tive Action Reports” (CAR) for her
store’s poor operational performance.
On June 11, she received a third CAR
when she missed a mandatory team
meeting, and brought her two-year-old
grandson to work with her. The third
CAR was treated as a last chance
agreement and read, in part, “Failure
to improve will result in termination of
employment.” On June 15, 2004, Cole-
man closed the store early and left the
premises, ostensibly because of a med-
ical emergency involving her minor
son. Her employment was terminated
the following week.

Coleman ultimately filed a lawsuit,
claiming that the actual reason for her
termination was race discrimination.
The district court granted summary
judgment in favor of Blockbuster; that
decision was upheld on appeal.

Employment discrimination claims
typically are analyzed under a “burden
shifting” framework which requires an
employer to offer a legitimate business
reason for its action. In this case, Block-
buster argued that it acted pursuant to
its written policy of progressive disci-
pline. Coleman countered that the com-
pany acted “too harshly” when it fired
her for her son’s emergency, and assert-
ed that such harshness was an indication
that the firing was racially motivated.

The Third Circuit pointed to the fact
that whether or not Coleman believed
her termination to have been “harsh,”
she was unable to demonstrate that
Blockbuster treated her less favorably
than other, non-minority employees. To
the contrary, the Court found that
“Blockbuster came forward with solid
evidence to demonstrate that the rea-
son for Coleman’s termination was her
dereliction of duty.” The Court pointed

out that the company’s operating pro-
cedures allow the company certain dis-
cretion in its disciplinary measures,
including the application of “more
stringent penalties” for an employee—
like Coleman—who already is in the
progressive disciplinary system at the
time of an additional infraction. While
Coleman disputed certain factual evi-
dence, she was unable to show any evi-
dence that even suggested that her ter-
mination was motivated by her race,
and not by her “dereliction of duty,” as
stated by the company.

There is no doubt that Blockbuster’s
documentation of its disciplinary
actions, and its compliance with its
progressive disciplinary policy (which
gave it broad discretion to accelerate
disciplinary measures when deemed
appropriate) were the keys to its suc-
cess against Coleman’s claims of dis-
crimination in this case. ■

Second Circuit finds attendance at work is
essential function of job in most instances
By Maria Greco Danaher

In an unpublished opinion, the Sec-
ond U.S. Circuit Court of Appeals
has held that an employee of the

New York City Department of Educa-
tion could not establish a prima facie
case of disability discrimination,
because she could not prove herself to
be “otherwise qualified” within the
meaning of the Americans with Dis-
abilities Act (ADA). Rios v. Dept. of
Education, Second Cir., No. 08-1262-cv,
unpublished, Nov. 2, 2009.

Wilda Rios, an employee of the New
York City Department of Education
(DOE), alleged that her employment
termination was based upon her dis-
ability, and that the employer’s claim
that she was terminated for attendance
policy violations was simply a pretext
for that discrimination. When the dis-
trict court granted summary judgment
in favor of the Department of Educa-
tion, Rios appealed. The Second Circuit
affirmed the decision, finding that
Rios’ frequent absences removed her
from the protection of the ADA.

Discriminatory discharge claims
under the ADA are reviewed under the
McDonnell Douglas shifting burden
analysis. That analysis requires the
plaintiff first to set forth a prima facie
case showing that he/she is disabled
within the meaning of the ADA and is
“otherwise qualified” to perform the
essential functions of the job in spite of
the disability, with or without reasonable
accommodation. Next, the employer is
required to proffer a “legitimate busi-
ness reason” for its adverse employment
action. The final burden shifts back to
the plaintiff, who then must prove that
the employer’s proffered reason is a pre-
text, and that the actual reason for the
adverse action is discrimination.

In Rios’ case, there was documen-
tary evidence that Rios “repeatedly
failed to show up for work on time or at
all for a variety of reasons, many of
which were unrelated to her claimed
disability.” In response to those
absences, the DOE imposed certain
disciplinary actions, and ultimately ter-
minated Rios’ employment.

While Rios claimed that her firing

was based upon her disability, the DOE
argued that her attendance at work was
an essential function of her position.
The Court agreed with the employer,
and specifically found that by imposing
discipline for Rios’ excessive absences,
the DOE demonstrated the essential
nature of Rios’ attendance and punctu-
ality to her job. Because Rios was
unable to establish a regular atten-
dance pattern, she was not “otherwise
qualified” to fulfill one of the essential
functions of the position, and therefore
was unable to establish a prima facie
case under the ADA. In addition, even
if the Court had found that Rios’ prima
facie case had been effectively estab-
lished, the DOE’s motion for summary

judgment would have been granted on
the basis that Rios showed no actual
evidence that the DOE’s legitimate
business reason for Rios’ firing was
simply a pretext for discrimination.

This case shows the importance of
the consistent enforcement of an
employer’s attendance policy (and doc-
umentation of an employee’s violation
of that policy) to the defense of a claim
of discrimination under the ADA. By
implementing and enforcing such a
policy, an employer indicates the
essential nature of an employee’s atten-
dance, and can use such information to
underscore the legitimacy of discipli-
nary actions related to an employee’s
violation of the same. ■

If you have an idea for a story,
please contact Joanna Taylor at
jtaylor@acba.org or 412-402-6604.

STORY IDEAS
WANTED
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WLD programs offer
spring cleaning for
attorneys’ finances
By Kristen Budris

Recent economic events have
brought drastic swings in the
financial sector, and for most,

the world of finance is markedly differ-
ent today than just a few years ago. Cor-
porate giants have tumbled, Wall Street
is still on shaky ground, 401(k)s contain
only a portion of what they did just a few
years ago, and an individual’s success in
the job market remains uncertain. With
this in mind, the ACBA Women in the
Law Division has two programs in 2010
that are aimed at finances and helping
people at any age or stage in life with
getting their finances in order!

Financial planning program
The first financial planning seminar,

entitled “Make it Happen!” will be held
on January 21. Approximately 40 people
are expected to attend this lunchtime
program moderated by Ellen Marcus, a
financial planner with Oppenheimer &
Co. in Pittsburgh. Marcus has worked in
financial services for 35 years and has
experience providing customized
investment strategies designed to help
clients accumulate, preserve, and trans-
fer wealth. A frequent speaker on finan-
cial education, Marcus has conducted
seminars on retirement planning, high-
er education funding, socially responsi-
ble investments, women’s investment
strategies, and transferring genera-
tional wealth. The past few years have
brought events that have many re-think-
ing savings and investment strategies,
so the WLD invited Marcus to share
some of her knowledge and experiences
with ACBA members. Marcus’ program
will address many of the concerns that
we are facing today: How much risk
should my portfolio have at this stage in
my life? Would I be better off investing
in the market, or putting my money in a
savings account? Will I ever be able to
pay off my student loan debt? When will
I be able to retire? Unless you’re a Wall
Street whiz kid, such issues can be
intimidating and frustrating. Marcus
will address these issues and provide

News and Notes
David A. Strassburger, Partner at

Strassburger, McKenna, Gutnick &
Gefsky, has been named Chairman of
the Board, and Pamela A. McCallum,
Shareholder at Buchanan Ingersoll &
Rooney, has been named Secretary, of
the Western Pennsylvania Chapter of
the National Multiple Sclerosis Society.

◆    ◆    ◆
Heather L.

Schmidt, partner at
Voelker, Gricks &
Schmidt, LLP has
been elected to a
four year term for
Dormont Borough
Council.

◆    ◆    ◆
The Collabora-

tive Law Associa-
tion of Southwest-
ern Pennsylvania
announced its offi-

cers at its fourth annual meeting on
Dec. 3, 2009. They are as follows: Pres-
ident, Mark Gubinsky; Treasurer,
Susan DiGirolamo; Secretary, Patricia
Wozniak Henk; and At Large Members
David Miller, Chris Stachtiaris, Lisa
Standish, and Elizabeth Williams.

People on the Move
Nicola Henry-Taylor, Esq. has

opened the Law Office of Nicola

Henry-Taylor, LLC. Henry-Taylor will
focus her practice on criminal defense,
family law, and Social Security disabil-
ity. Her office will be located downtown
in the Park Building.

◆    ◆    ◆
Thomas P. Peter-

son, a Shareholder
with the law firm
of Tucker Arens-
berg, P.C., was
recently elected to
serve as the firm’s
Managing Share-
holder. A member
of Tucker Arens-
berg since 2002,
Peterson also
serves as a board
member and a

member of the firm’s Business and
Finance Group, and its Municipal and
School Law Group.

Changes in Status
Robert V. Mitchell was placed on

temporary suspension from the bar of
the Commonwealth of Pennsylvania on
December 3. ■

All submissions for “Bar Briefs” or “In
Memoriam” should be sent to the atten-
tion of David Blaner, ACBA Executive
Director, 400 Koppers Building, 436 Sev-
enth Ave., Pittsburgh, Pa., 15219, or e-
mailed to dblaner@acba.org.

practical advice and creative solutions
for program participants. This educa-
tional program will also focus on some
financial planning issues that are
unique to women, including the gender
wage gap, taking time out from the
workplace to care for children or elder-
ly parents, and living longer than men.
Her experience and knowledge will pro-
vide a great foundation for the partici-
pants to take stock of their own financial
well-being.

Loan forgiveness program
The WLD’s second finance-oriented

program will take place in March 2010.
In partnership with the Duquesne Uni-
versity School of Law, the University of
Pittsburgh School of Law, and the
Young Lawyers Division, the WLD will
welcome Heather Jarvis of Equal Jus-
tice Works to Pittsburgh to deliver a
seminar on a new loan forgiveness pro-
gram. This program is geared towards
those who currently work in govern-
ment and not-for-profit organizations,
and those considering careers in such
areas. Jarvis will discuss available debt
relief options and will outline the best
strategies for maximizing loan forgive-
ness prospects. She is a national expert
lecturing on the issue of education debt.
A total of three programs over two days
will highlight Jarvis’ expertise in an
effort to accommodate a number of par-
ticipants. The programs are currently
scheduled for the following dates and
times, but please check the ACBA web-
site to confirm closer to the dates: Mon-
day, March 29 from 12:00 noon to 1:20
p.m. in the President’s Conference
Room at ACBA headquarters; Monday,
March 29 from 4:30 p.m. to 5:50 p.m. at
the Duquesne University School of
Law; and Tuesday, March 30 from 12:00
noon to 1:20 p.m. at the University of
Pittsburgh School of Law. Check your e-
mail and the Sidebar for more details. ■

Kristen Budris is a Conflicts Analyst in the
Office of General Counsel at K&L Gates.
Please contact her with any programming
questions at kristen.budris@klgates.com.

Lawyers’ Mart

ACCIDENT
RECONSTRUCTION

JOEL W. CANNON, Ph.D., P.E.; Professionally certified,
experienced. (724) 223-6146, jcannon@washjeff.edu.

APPRAISALS

ANTIQUE AUTO APPRAISALS for all vehicles 1900 to 1990.
Expert Witness. Certified Appraiser - K. Merusi. 412-731-2878.

CRIME SCENE
RECONSTRUCTION

BARIE GOETZ, 30 years experience in Crime Scene
Reconstruction & Bloodstain Pattern Interpretation.
724-791-9983. www.bariegoetz.com

DOCUMENT EXAMINER/
HANDWRITING

J. WRIGHT LEONARD, BCFE, CDE. Certified. Experienced in
Federal, State & Local Courts. Testimony in Civil & Criminal
Matters. 215-735-4000.

ECONOMIST/VOC. EXPERT

WM. HOUSTON REED, Ph.D.—20 yrs. of forensic economics
& vocational eval. expertise in one report. 412-415-1136.

EXPERT WITNESS

PROPERTY & CASUALTY COVERAGE ANALYSIS; Company/
Agent/Insured’s Duties. Philip T. Coffin 412-531-6616.

FORENSIC ENGINEERS

ACCIDENT RECONSTRUCTION, BIOMECHANICS. Ira S.
Kuperstein, Ph.D., P.E. Extensive experience. (412) 318-4253.

PROCESS SERVICE
INVESTIGATING

THE IMPOSSIBLE WE DO RIGHT AWAY! MIRACLES TAKE
A LITTLE TIME. EMPIRE INVESTIGATION (412) 921-4046.
Visit us on our website, www.empireinv.com

For Lawyers’ Mart rate information call
Peggy Lewis at 412-261-6255.

Heather L.
Schmidt

Thomas P.
Peterson

v i s i t  t h e  a c b a  w e b s i t e  at

w w w. a c b a . o r g
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Continuing Legal Education
sponsored by the ACBA and PBI

C L E  P R O G R A M S

ACBA Registration Information: Register for any of these programs via: Mail: CLE Dept., ACBA, 400
Koppers Building, 436 Seventh Avenue, Pittsburgh, PA 15219; Fax 412-261-6438; Phone: 412-402-6612.
PBI Registration Information: MAIL: PBI, 5080 Ritter Road, Mechanicsburg, PA 17055-6903; FAX:
(717) 796-2348; PHONE: (717) 796-0804 or (800) 932-4637; ON THE WEB: www.pbi.org. All PBI CLE
programs are sponsored by The Pennsylvania Bar Institute & The Allegheny County Bar Association.

BUSINESS LAW
Changing Rights and Roles of
Public Company Shareholders

Seminar explores issues and other related developments.
Join panel for lively analysis of interplay between the new SEC and stock

exchange rules. Learn what this means for your client.
Credits: 2 substantive • When: Thursday, January 28, 2010; 9:00 a.m. to 11:15 a.m., check-in begins
at 8:30 a.m. • Where: PBI Professional Development Center, Heinz 57 Ctr., 7th Fl. • Tuition
(includes course book): *Early Registration Discount - Member-Pa., or any co. bar assn: $159; Mem-
ber admitted after 1/1/06: $139; Nonmember: $179; Paralegals attending with an attorney: $99; Para-
legals attending alone: $129; Judges & judicial law clerks: $80; Judges & judicial law clerks admitted
after 1/1/06: $70. *Standard Registration - Member-Pa., or any co. bar assn: $184; Member admitted
after 1/1/06: $164; Nonmember: $204; Paralegals attending with an attorney: $124; Paralegals attend-
ing alone: $154; Judges & judicial law clerks: $105; Judges & judicial law clerks admitted after 1/1/06:
$95. *Registrations received more than 2 days before the presentation qualify for the Early Registra-
tion Discount. Register with PBI.

Live from the Practising Law Institute:
Institutional Investor Forum 2010

Discusses key issues and practical solutions to the legal and
regulatory challenges investors face today.

Credits: 5 substantive, 1 ethics • When: Simulcast - Wednesday, January 27, 2010; 9:00 a.m. to 5:00
p.m.; check-in begins at 8:30 a.m. • Where: PBI Professional Development Center, Heinz 57 Ctr., 7th
Fl. • Tuition (includes course book and lunch): $1,595. Register with PBI.

Live from the Practising Law Institute:
Recent Developments in Distressed Debt, Restructurings

& Workouts – Fallout from the Credit Crunch 2010
The program will provide tactics to be utilized to better protect creditors and

many parties-in-interest, and to maximize values and recoveries.
Credits: 6 substantive • When: Simulcast - Thursday, January 28, 2010; 9:00 a.m. to 4:45 p.m.; check-
in begins at 8:30 a.m. • Where: PBI Professional Development Center, Heinz 57 Ctr., 7th Fl. • Tuition
(includes course book and lunch): $1,495. Register with PBI.

Live from the Practising Law Institute:
Securites Products of Insurance Companies in the Face

of Regulatory Reform 2010
Save yourself the time and expense of an overnight trip to New York City, and

take advantage of the specialized educational programs for which PLI is famous.
Credits: 7 substantive • When: Simulcast – Friday, January 29, 2010; 8:45 a.m. to 5:30 p.m., check-in
begins at 8:30 a.m. • Where: PBI Professional Development Center, Heinz 57 Ctr., 7th Fl. • Tuition
(includes course book and lunch): $1,495. Register with PBI.

CIVIL LITIGATION
The Medicare Secondary Payer Statute in Liability and

Workers’ Compensation Claims
This course is intended for all attorneys who are involved in the
litigation or settlement of civil claims, including general liability

and workers’ compensation claims.
Credits: 2 substantive • When: Friday, January 22, 2010; 8:00 a.m. to 11:00 a.m., check-in begins at
8:30 a.m. • Where: PBI Professional Development Center, Heinz 57 Ctr., 7th Fl. • Tuition (includes
course book): *Early Registration Discount - Member-Pa., or any co. bar assn: $169; Member admit-
ted after 1/1/06: $149; Nonmember: $189; Paralegals attending with an attorney: $99; Paralegals
attending alone: $129; Judges & judicial law clerks: $85; Judges & judicial law clerks admitted after
1/1/06: $75. *Standard Registration - Member-Pa., or any co. bar assn: $194; Member admitted after
1/1/06: $174; Nonmember: $214; Paralegals attending with an attorney: $124; Paralegals attending
alone: $154; Judges & judicial law clerks: $110; Judges & judicial law clerks admitted after 1/1/06:
$100. *Registrations received more than 2 days before the presentation qualify for the Early Registra-
tion Discount. Register with PBI.

EMPLOYMENT LAW
The Family and Medical Leave Act One Year

after the Regs
Learn about new family military leave rules in anticipation of more

employee requests for this type of leave. Concludes with presentation
on abuse and misuse of FMLA leave.

Credits: 4 substantive • When: Thursday, January 21, 2010; 12:30 p.m. to 4:45 p.m., check-in and
lunch begin at 12:00 p.m. • Where: PBI Professional Development Center, Heinz 57 Ctr., 7th Fl. •
Tuition (includes course book and lunch): *Early Registration Discount - Member-Pa., or any co.
bar assn: $219; Member admitted after 1/1/06: $199; Nonmember: $239; Paralegals attending with an
attorney: $99; Paralegals attending alone: $129; Judges & judicial law clerks: $110; Judges & judicial
law clerks admitted after 1/1/06 $100. *Standard Registration - Member-Pa., or any co. bar assn: $244;
Member admitted after 1/1/06: $224; Nonmember: $264; Paralegals attending with an attorney: $124;
Paralegals attending alone: $154; Judges & judicial law clerks: $135; Judges & judicial law clerks
admitted after 1/1/06: $125. *Registrations received more than 2 days before the presentation qualify
for the Early Registration Discount. Register with PBI.

ESTATES PRACTICE
The Dead Man’s Rule - Encore

This program will break down the Rule to provide you with a basic
understanding; then our presenters will walk you through the

myriad exceptions to the Rule. 
Credits: 2 substantive • When: Simulcast - Wednesday, January 20, 2010; 12:00 p.m. to 2:15
p.m., check-in and lunch begin at 11:30 a.m. • Where: PBI Professional Development Center,
Heinz 57 Ctr., 7th Fl. • Tuition (includes course book and lunch): *Early Registration Dis-
count - Member-Pa., or any co. bar assn: $189; Member admitted after 1/1/06: $169; Nonmem-
ber: $209; Paralegals attending with an attorney: $99; Paralegals attending alone: $129; Judges
& judicial law clerks: $95; Judges & judicial law clerks admitted after 1/1/06: $85. *Standard Reg-
istration - Member-Pa., or any co. bar assn: $214; Member admitted after 1/1/06: $194; Non-
member: $234; Paralegals attending with an attorney: $124; Paralegals attending alone: $154;
Judges & judicial law clerks: $120; Judges & judicial law clerks admitted after 1/1/06: $110.
*Registrations received more than 2 days before the presentation qualify for the Early Registra-
tion Discount. Register with PBI.

INTELLECTUAL
PROPERTY

Privilege in Intellectual Property Law –
Best Practices for Protecting and Waiving

Designed specifically to address ethical
considerations unique to the practice of IP law,

this is a program you will not want to miss.
Credits: 1 substantive, 2 ethics *Must attend entire program to receive ethics credit. • When: Wednesday,
January 20, 2010; 9:00 a.m. to 12:15 p.m.; check-in begins at 8:30 a.m. • Where: PBI Professional
Development Center, Heinz 57 Ctr., 7th Fl. • Tuition (includes course book): *Early Registra-
tion Discount - Member-Pa., or any co. bar assn: $189; Member admitted after 1/1/06: $169; Non-
member: $209; Paralegals attending with an attorney: $99; Paralegals attending alone: $129; Judges
& judicial law clerks: $95; Judges & judicial law clerks admitted after 1/1/06: $85. *Standard Regis-
tration - Member-Pa., or any co. bar assn: $214; Member admitted after 1/1/06: $194; Nonmember:
$234; Paralegals attending with an attorney: $124; Paralegals attending alone: $154; Judges & judi-
cial law clerks: $120; Judges & judicial law clerks admitted after 1/1/06: $110. *Registrations
received more than 2 days before the presentation qualify for the Early Registration Discount. Reg-
ister with PBI.

Allegheny County
Bar Association
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law and they will have their say.”
He was reminded of the important

impact a judge can have in the life of a
child when he attended a dependency
hearing in December.

Judge Klein received his law degree
in 1986 from the University of Pitts-
burgh, where he also earned his bache-
lor’s degree with majors in business
administration and economics.

Judge Don Walko, Jr.
Judge Walko, who served as a mem-

ber of the Pennsylvania House of Rep-
resentatives for 15 years, is proud to
now be part of the institution that
implements the policies he helped to
create. He is eager to join the other
judges in their efforts to reduce and
prevent juvenile crime, promote and
maintain safe communities, and to
improve the welfare of youths and fam-
ilies served by the court.

“Nothing is more important to our
society than having a fair system of jus-
tice where everyone has equal access,
and I am thrilled to be part of that sys-
tem. I’m looking forward to making a
difference in people’s lives by helping
them resolve the legal and other issues
confronting them.”

Judge Walko received his bachelor’s
degree in accounting from Pennsylva-
nia State University in 1975 and his law
degree from the Dickinson School of
Law in 1978. He served as counsel with
the law firm of Kennedy, Cannon &
Devinney in addition to being an associ-
ate at the Alan Hertzberg & Associates
firm before Hertzberg became a judge.

He believes his experience as an
attorney and a representative dealing
with people from all walks of life and
facing all types of societal challenges
will be an asset to him on the bench.

JUDGES continued from cover page
“The most rewarding part of being a

judge will be helping to unite children
in permanent families, while the most
demanding will be determining what
placement is in the best interests of the
children in dependency cases,” said
Walko. “I am also excited to join the
adult section of the Family Division in
developing and implementing proce-
dures that will better protect, assist
and heal children who are affected by
domestic violence.”

Judge Susan Evashavik DiLucente
Judge DiLucente has more than 20

years of experience in private legal
practice and has served as a magisterial
district judge since 2002. In her capacity
as a magisterial judge, she has presided
over thousands of juvenile cases.

She has maintained a busy caseload,
hearing more than 50,000 cases during
her eight years on the bench. Her dock-
et has included criminal and civil cases,
as well as protection from abuse orders.

Prior to beginning her term on the
magisterial bench in January 2002,
DiLucente served as a trial attorney
with a special emphasis on family law,
estate law, and municipal law. She rep-
resented many municipalities, includ-
ing East Pittsburgh, Turtle Creek,
North Versailles, Chalfant, Munhall,
and Wilmerding, in complex negotia-
tions and other legal matters.

She also represented the Allegheny
County Port Authority.

Judge DiLucente is a recognized
practitioner of family law and has
served as a court-appointed arbitrator
on numerous complex civil cases.

She received her bachelor’s degree
in international studies from The
American University in Washington,
D.C., and earned her law degree in
1989 from the Dickinson School of Law.
While completing her undergraduate

degree, she worked as a congressional
assistant for Judge William Coyne.

After passing the bar exam, she
began practicing with the firm of
Evashavik and Della Vecchia, which

was founded by her father, Jerry, and
Michael Della Vecchia, who is now a
Court of Common Pleas judge. The
firm is now called Evashavik and
Evashavik. ■

GUIDELINES FOR UNSOLICITED ARTICLES
SUBMITTED FOR PUBLICATION IN THE

LAWYERSJOURNAL
Because the editors of the Lawyers Journal (LJ) receive many submissions for publication, we can accept
only a portion of those sent to us. Most often, we decline articles because they either discuss topics we
have recently covered or serve as promotional material in the guise of an article.

When submitting an article for consideration, please keep these guidelines in mind:

1. Authors are strongly encouraged to discuss article ideas with the editor and submit an outline
or capsule summary before investing time in writing. The LJ will not agree to run an article until
the editors evaluate the full-text article.

2. Every effort will be made to publish an accepted article; however, the LJ reserves the right not to
publish an accepted article if the material becomes dated, if there is no space to run the article, or
if the editorial board raises any other concern.

3. We publish only articles written exclusively for the LJ. We will not consider material that an author
has sent to other publications.

4. We rely on the author’s integrity in submitting original work. Any material derived from other
sources should be clearly identified within the text.

5. We evaluate submissions for their value to our audience, timeliness, and credibility. We do not
publish articles that promote the author’s company, products, or services.

6. Articles should be no more than 2,500 words. Authors must use endnotes to cite sources.

7. Due to the volume of material we publish, we are unable to provide authors with edited manu-
scripts or galleys for review.

8. Authors should explain in simple language any technical terms that would be unclear to the gen-
eral legal audience.

9. Authors should send a hard copy of the article and a version saved to a diskette, preferably in MS
Word format. Be sure to write the author’s name and article title on the label.

10. Write your full name, business affiliation, address, and any pertinent professional designations that
should appear in the author’s ID. We don’t run phone numbers or contact addresses.

11. Articles should be mailed to Jennifer Pulice, Editor, Lawyers Journal, Allegheny County Bar Associa-
tion, 400 Koppers Building, 436 Seventh Ave., Pittsburgh, PA 15219; faxed to 412-261-6042; or e-
mailed to jpulice@acba.org.

12. Because each issue of the LJ is copyrighted by the Allegheny County Bar Association, publications
wishing to use an article after it has appeared in our journal must obtain our permission to do so.
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