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Three judges retire from Allegheny
County Court of Common Pleas
By Tracy Carbasho

Three judges are retiring from the
Allegheny County Court of Com-
mon Pleas, but they will still be

involved in the legal profession.
Retiring effective Jan. 1 were

Judges Frank Lucchino, Lee Mazur,
and Timothy O’Reilly. Serving as senior
judges will enable them to continue
their judicial work.

Lucchino, who served as administra-
tive judge of the Orphans’ Court from
2002 until his retirement, said the most
rewarding part of serving on the bench
for the past decade was using the law to
help ordinary people.

“Most people view the law as a puni-
tive force in society. I’ve been fortunate
to spend most of my time in Orphans’
Court where we use the law to assist
people, not to punish them,” he said.
“Judges should work hard and make
sure that the people in the courtroom
understand their efforts to be fair. I
always said that I couldn’t guarantee my
decisions were always 100 percent cor-
rect, but I was always 100 percent fair.”

Lucchino’s professional background
consists not only of service to the legal
community, but also work in the busi-
ness, government, and non-profit sec-
tors. He was a member of Pittsburgh
City Council from 1974-1978 and
served as the Allegheny County Con-
troller from 1980 to 2000.

Prior to being elected to the bench in
1999, he had practiced law for more
than 35 years. He received degrees in
both law and engineering from the Uni-
versity of Pittsburgh.

When asked if he would do anything
differently in his career, Lucchino
pointed to his time on the bench.

“I would strive to be more patient
with lawyers who came to court unpre-
pared, and I would try to get them to
change their ways. That’s important
because if they did it in my courtroom,
they probably did it in others,” he said.

In addition to being a senior judge,
Lucchino plans to learn to speak Ital-
ian, dust off his clarinet, and spend
more time with his five grandchildren.

Lucchino’s position as administra-
tive judge has been filled by Judge
Lawrence O’Toole.

Judge Mazur’s judicial experience
spans four decades, going back to 1970
when he began serving as a district jus-
tice in Plum Borough and remained in
that capacity until 1987. He was
appointed judge of the Court of Common
Pleas in 1988 by Gov. Robert Casey.

“I’ve always enjoyed helping people
settle cases so they could move on with
their lives,” he said. “It was tough mak-
ing decisions when it was a close call,
but I was always patient and I tried to
give everyone the right to have their
day in court.”

Mazur’s lengthy tenure on the bench
has put him in a position where he is
well qualified to give words of wisdom
to new judges.

“Don’t take cases personally and
don’t take them home with you.”

Those words of advice have served
him well in his own career over the
past 40 years. If he could do it all over,
there is nothing he would do different-
ly. He was content helping people in his
capacity on the bench and will now
serve as a senior judge.

He intends to use his free time to
travel throughout the United States
with the Grand Canyon on the top of
his list of places he wants to visit. He
will also spend time with his children
and grandchildren.

Mazur received his law degree from
West Virginia University in 1964. He
worked for the Neighborhood Legal
Services Association from 1965-1968
and in the Allegheny County Public
Defender’s Office in 1969 and 1970. He
was a professor and coordinator of the
paralegal program at the Community
College of Allegheny County from 1970
to 1988, also maintaining a private
practice during this time.

The ACBA Probate & Trust Law
Section held a reception in December
to honor Lucchino and Mazur. It is typ-
ical for the Section to honor judges who
have reached retirement age while
serving in the Orphans’ Court Division.

Section Chair Christine Kornosky
said Lucchino set an example as an
administrative judge who raised the
bar for attorneys who practiced in the
Orphans’ Court by gently reminding
them of the statutes and rules govern-
ing this particular division.

“Judge Lucchino made us all want to
be better lawyers. He was always civil
with the attorneys who appeared
before him and he encouraged us to be
civil with each other,” she said. “His
door was always open to the various
chairpersons of the Section and he
would work with us to try to find solu-
tions to various issues that arose during
his tenure. He was always willing to

participate in our continuing legal edu-
cation programs.”

Kornosky said Mazur has contributed
a wealth of written opinions on numer-
ous topics relevant to the Section, thus
setting precedents for years to come.

“He has also been very supportive of
the use of mediation in attempting to
resolve legal disputes in the Orphans’
Court,” she said. “As the use of meth-
ods of alternative dispute resolution
increases in the legal system across the
country, it is important that our judges
are supportive of its use.”

Judge Timothy O’Reilly served in
the Court of Common Pleas from 1996
through 2009. He was also a district
magistrate judge, known then as a jus-
tice of the peace, from 1970 to 1976.

“The most rewarding part was prob-
ably the two and a half years I spent in
Juvenile Court, especially hearing
dependency cases,” he said. “These
were the most difficult and heart-rend-
ing cases, but I think I put a few chil-
dren in a safe environment and got
them started on a productive path. One
of the most demanding aspects was
agonizing over the proper placement of
dependent children.”

O’Reilly said it was sometimes tough
to remain alert throughout a contested,
lengthy trial in order to properly and
correctly rule on the evidentiary issues
that could appear without notice. He
credits his late brother-in-law Bill
Tighe with helping him not only get
elected to the bench, but also being a
great sounding board for thorny issues.
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116 admittees were formally admitted to the U.S. District Court for the Western District of Pennsylvania at a ceremony at the
Omni William Penn Hotel on Dec. 14, 2009. The Hon. Gary L. Lancaster, Chief Judge, administered the oath.

116 attorneys admitted to federal court
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From the ACBA

P R E S I D E N T ’ S M E S S A G E

Resolve to perform pro bono services this year
By Kimberly A. Brown

It is the time of year that we all
resolve to do better. Exercise more.
Eat better. Lose weight. Get organ-

ized. Work harder. Or perhaps, work
less. For whatever reason, the begin-
ning of a new year provides the clean
slate and motivation to make changes
to improve our lives. So when you are
making your own list for this year, I
would like to suggest one more—
resolve to perform pro bono services to
those in need. Here are just a few of the
reasons why we should encourage this
commitment to our profession.

The need is great. While there has
always been a need for attorneys to
provide legal services to the indigent,
the current economic downturn has
increased that need dramatically.
National experts have estimated that as
much as 80 percent of the legal needs
of low-income citizens go unmet each
year. We are fortunate to have received
the education and training that led us
to our profession, and we can and

should do more to help
those who are in need.

It is our duty. The
Rules of Professional
Conduct provide that
every lawyer should
render public interest
legal service. Provid-
ing legal services at no
fee or a reduced fee to
persons of limited
means is one way that
we can fulfill this pro-
fessional obligation.

Improve your legal
skills and knowledge.
Well-rounded lawyers
are better lawyers.
Whether you are a new lawyer seeking
experience, an established lawyer look-
ing to transition into a new area of
the law, or merely seeking a break from
your routine practice, pro bono work
offers the opportunity to acquire new
skills. Education and training for
pro bono volunteers are available
through the Allegheny County Bar

Foundation’s Pro Bono
Center, and as an
added benefit, free
continuing legal educa-
tion credits frequently
are provided to those
who agree to volunteer.

Professionalism is
recognized. My profes-
sional career has been
guided in large part by
very talented and well-
respected members of
the bar. Each of these
individuals led by
example, by serving on
boards, by volunteering
in his/her community,

and by encouraging and providing pro
bono services. The fact that these indi-
viduals were and are highly respected
professionals and volunteered their
time is no coincidence. Professionalism
requires that commitment, and it is rec-
ognized by practicing attorneys, the
judiciary, and our community.

The reward. Many of us have the

good fortune of representing clients
who appreciate the services we pro-
vide. We receive acknowledgement of
our efforts, expressions of thankful-
ness, and congratulations on our victo-
ries, and we are paid for our work.
While all of that can be rewarding,
those who perform pro bono services
know that there is something extra in
the appreciation that comes from serv-
ing those in need. Sometimes it is
expressed in the form of a simple thank
you or a hand shake; sometimes with a
hug or a “God bless you;” and some-
times it is the personal satisfaction that
comes with trying to make someone’s
life better, for no reason other than it
needed to be done.

With our over 6,200 ACBA mem-
bers, we can make a big difference in
the lives of those in need if we all make
the commitment to take on just one pro
bono project this year. So, add one
more item to your New Year’s list—
become a pro bono volunteer and
resolve to make 2010 a better year for
our community and our profession. ■

Begin your day with us at www.pittsburghlegaljournal.org
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Veterans’ Court provides support
and services for local veterans
By Tracy Carbasho

The Allegheny County Veterans’
Court was founded on the same
principle that is ensconced in the

mindset of military personnel—leave
no one behind.

“I’ve heard comments that we are
giving veterans a different form of jus-
tice, and that’s certainly not true. Vet-
erans’ Court is not a free pass,” said
Court of Common Pleas Judge
Michael McCarthy. “Individuals who
served our country warrant considera-
tion and any help that we can give
them. It’s not just about putting the
flag out on Veterans Day; it’s about not
leaving anyone behind.”

The new court became fully opera-
tional on Nov. 10, 2009, a day before
Veterans Day and on the birthday of the
U.S. Marine Corps. The court has a spe-
cial significance for McCarthy, who has
a military background as a Navy
Seabee and completed a 13-month tour
in Vietnam.

The court, which was the brainchild
of the ACBA Military and Veterans
Affairs Committee, is designed to be a
diversionary measure to direct indi-
viduals to appropriate programs
rather than incarcerating them. Alter-
natives may include alcohol and sub-
stance abuse recovery programs, as
well as mental health counseling. Com-
mon Pleas Judge John Zottola, who
oversees the county’s Mental Health

Court, is also the presiding judge in
Veterans’ Court.

“There were 15 veterans in the first
group that went through the court.
These were individuals who were in the
system awaiting adjudication with
charges pending and some of them
were in jail,” said McCarthy. “It’s
important to note the charges are not
dismissed. Rather, the judge postpones
adjudication until the veteran com-
pletes the designated program.”

Veterans’ Courts currently operate
in Pennsylvania, New York, Alaska,
California, Oklahoma, and Illinois with
other states working to establish simi-
lar judicial options. The need to pro-
vide comprehensive services to veter-
ans is a frequent topic of discussion on
Capitol Hill.

In fact, McCarthy testified in Sep-
tember as part of a roundtable discus-
sion of the House Veterans’ Affairs
Committee. Also providing input were
judges from the other states that have
Veterans’ Courts in place. The Alleghe-
ny County program was used as a
model for the court in Philadelphia.

“If we could utilize the services of
Veterans’ Affairs and create more of
these courts, it would help facilitate
putting veterans in touch with the
most helpful programs,” said
McCarthy. “As more deployments
occur to Iraq and Afghanistan, these
veterans are going to need help when
they return. Even in the Civil Division,

I have heard cases where several vet-
erans almost lost their homes, but we
were able to help them.”

Bob Filner, who chairs the House
Veterans’ Affairs Committee, said the
purpose of the 2009 roundtable was to
promote a broader thought process
regarding ways to help veterans fully
integrate into society after service in
the military. He said there is a social
responsibility to help those who have
served their country.

“Veterans’ treatment courts provide
an opportunity for a more humane
response to those who bring the war
home with them. We sent these kids to
war and war has affected their mental
and psychological condition,” said Fil-
ner. “Providing support for returning
veterans is an obligation we owe to
those who have sacrificed so much for
our country.

“These courts save money, but more
importantly, they save lives. Nearly two
million veterans have returned from
combat operations in Iraq and
Afghanistan. Often, veterans struggle
to adjust to the sudden loss of military
camaraderie,” added Filner. “Some
return with anxiety, post-traumatic
stress, or other psychological wounds
of war and may self-medicate with
drugs and alcohol. When veterans suf-
fer from substance-dependency dis-
ease, jobs are lost, marriages are test-
ed, and families suffer.”

McCarthy said the type of charges
pending against the initial group of vet-
erans who went through the local court
were primarily driving under the influ-
ence, domestic violence, and other mis-
demeanors. The veterans tend to range
in age from 25 to 44, although some
have been older. The age range coin-
cides with statistics from the Veterans’
Court in Buffalo, N.Y. McCarthy
reviewed the operations of the success-
ful New York court prior to the local
implementation to ensure it would be a
valuable program.

Filner said the courts currently oper-
ating in the United States include spe-

cial treatment features, such as pairing
veterans with mentors, appointing pub-
lic defenders who encourage veterans’
participation in the courtroom, ensur-
ing the individuals become involved in
the appropriate veterans programs, and
addressing underlying problems, such
as drug and alcohol abuse, unemploy-
ment, and homelessness.

McCarthy said it might surprise
some people to learn that a certain per-
centage of the veterans who are suffer-
ing from homelessness and other prob-
lems are women.

“Mentoring is an important compo-
nent of our comprehensive program,”
said McCarthy. “The mentors make
sure the veterans are there for all of the
sessions and help their buddy, which
gets back to my original premise of not
leaving anybody behind.”

The volunteer mentors, who are typ-
ically trained by the Veterans Leader-
ship Program, monitor the progress of
the veteran with whom they are part-
nered. They are a valuable aspect of
the veterans’ overall support system.

McCarthy could not provide a num-
ber in terms of how many veterans
have gone through the court so far
because there are many pending cases.
He thanked all of the people and the
organizations that were instrumental in
starting the court and in working to
ensure it results in positive outcomes
for veterans.

It is expected the Veterans’ Court
will achieve results similar to those in
the Mental Health Court, which has
reduced recidivism and saved the coun-
ty money by limiting incarceration.

The total cost to operate the new
court has not been determined because
local veterans groups are currently
easing the financial burden by provid-
ing services. The federal government is
also exploring legislation that would
provide grants to fund such courts.

“It’s too early to provide information
about the court’s effectiveness,” said
McCarthy. “I’m just proud to be a small
part of it.” ■

Do You Have Any Jury
Verdicts to Report?

If so, please forward the following information: Court; Case Number; Jury Verdict; Date of Verdict;
Judge; Plaintiff ’s Attorney; Defendant’s Attorney; Type of Case; Experts; and Remarks to: Jennifer

Pulice, ACBA, 400 Koppers Building, 436 Seventh Avenue, Pittsburgh, PA 15219
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Pa. Lawyers Fund for Client Security
provides reimbursement for clients
By Tracy Carbasho

The existence of the Pennsylvania
Lawyers Fund for Client Security
puts the legal profession in a

unique category.
“Most states have a fund like this as

a means to try to make clients whole
when an attorney has taken money
from them,” said Eric Anderson,
a partner at Meyer Darragh Buckler
Bebenek & Eck who serves as a volun-
teer board member for the fund.
“However, I don’t know of any other
profession that has a fund to reimburse
individuals who have been victimized
by a member of the profession.”

The fund, based in Harrisburg, was
established in 1982 by the Supreme
Court of Pennsylvania. Its mission is to
reimburse clients who have sustained a
loss as a result of a misappropriation of
funds by their attorney. There is a max-
imum award amount of $75,000 per
claimant and it typically takes nine to
12 months for a claim to be processed.

“The fund tries to make the best of
a horrible situation for people who
have been taken advantage of by attor-
neys,” said Anderson. “A lot of times
there are repeat offenders with a num-
ber of claims against the same attor-
ney. The money is there and it’s easy
for the attorneys to convert to their
own use as the result of what could be
greed or a problem with gambling,
alcohol, or drugs.”

Kathryn Peifer, executive director
of the fund, stressed that the Pennsyl-
vania lawyers who engage in this type
of conduct comprise a very small group
compared to the overall number who
practice in the state.

“The legal profession is a self-polic-
ing profession that is based upon trust.
The Supreme Court of Pennsylvania
and the members of the Pennsylvania
bar have provided a remedy and
resource for the victims of the few
members of the profession who engage
in this type of misconduct,” she said.
“We inform every claimant who
receives an award that the financial
resources to pay the awards are provid-
ed by members of the legal profession.
This information goes a long way in
helping to restore their faith and trust
in the legal profession. To pretend that
this behavior does not happen would be
a disservice to the profession and to the
citizens of the Commonwealth.”

The fund has jurisdiction over
claims that allege a conversion of client
money. It does not, however, handle

claims alleging malpractice or ineffec-
tive representation, nor does it arbi-
trate fee disputes.

Information provided by the fund
states that an appropriate claim meets
the following criteria: (1) It is based
upon an attorney/client relationship or
fiduciary relationship customary to the
practice of law, such as an executor of
an estate, a guardian, a trustee, or an
escrow agent arising from an attor-
ney/client relationship; and (2) it is
seeking the return of money or proper-
ty that was received by the attorney on
behalf of the client and then converted
by the attorney.

“Examples of appropriate claims
would include a client who paid an
attorney a fee for which no legal serv-
ices were provided or an attorney who
received a personal injury settlement
but does not disburse the net proceeds
to the client,” said Peifer. “A situation
involving an attorney who misses a
statute of limitations which results
in a loss to a client is not the type
of claim for which the fund would
have jurisdiction.”

The fund is a stand-alone entity and
is not part of the Disciplinary Board or
the IOLTA Board. The fund does, how-
ever, work closely with the Discipli-
nary Board, the Offices of Disciplinary
Counsel, and the IOLTA Board in
accomplishing its mission. Individuals
who file a claim with the fund are
required to make a corresponding dis-
ciplinary complaint.

The Disciplinary Board, through the
Offices of Disciplinary Counsel, inves-
tigates and prosecutes violations of the
Rules of Professional Conduct and rec-
ommends appropriate discipline to be
imposed to the Supreme Court of Penn-
sylvania. The fund and the Disciplinary
Board are permitted to share informa-
tion as it relates to the investigation of
a claim or a disciplinary complaint.

During the period from July 1, 2008
through June 30, 2009, the fund
received a total of 195 claims alleging a
total loss of more than $6.3 million.
This represents an increase of 17
claims from the previous year. The
claims were filed against 107 lawyers.

During this same fiscal period in
2008-2009, a total of 129 claims were
resolved with the reimbursement of
$2.6 million to clients.

Peifer said the theft of estate and
trust/escrow funds continues to be the
largest category of claims, followed by
embezzlement of lawsuit settlement
proceeds and the acceptance of

unearned fees or retainers.
“It is important for people to know

that the fund does not receive any tax
dollars. The financial resources for the
fund exist, first and foremost, as a
result of the Supreme Court of Pennsyl-
vania providing for this fund as a rem-
edy,” she said. “Secondly, the members
of the Pennsylvania bar provide the
funding with the payment of the annual
assessment to keep their license active.
For the current fiscal year ending June
30, 2010, the annual assessment is $200
with the fund receiving $35 of that
amount. Without the support of the jus-
tices of the Supreme Court and the
members of the Pennsylvania bar, the
fund would not be able to help those
who need our assistance.”

Peifer also pointed out that the
board members are volunteers and
therefore receive no compensation.
The board is comprised of five lawyers
and two non-lawyers. They are
appointed by the state Supreme Court
for a three-year term and may serve a
maximum of two consecutive terms.

“Each and every board member
with whom I have had the privilege of
working during the past 12 years has
taken their duty very seriously,” she
said. “Each and every claim is given
due and proper consideration, and the
determination is based upon the facts
of the claim and the rules under
which the fund must operate without
regard to how large or small the

alleged loss may be.”
Claimants typically learn about the

fund as a result of filing a disciplinary
complaint or through their local bar
association. Others have discovered the
fund by doing an online search and
finding the appropriate website.

Peifer said the fund focuses its
efforts on educating people who come
into contact with potential claimants.
For instance, the fund’s annual report
is distributed to judges and bar associ-
ations throughout Pennsylvania.

“If district judges see a civil com-
plaint being filed against an attorney by
an individual alleging a fee paid and no
services provided, in addition to pro-
cessing the civil complaint, the judge
would advise the plaintiff about the
fund as another avenue to pursue,” said
Peifer. “Without the Pennsylvania
Lawyers Fund for Client Security, many
of the victims would never recover
their loss. It is my hope that the mem-
bers of the Pennsylvania bar take pride
in knowing that through the fund, they
are providing help to those who have
been harmed by one of our own.” ■

Order your 2009
Allegheny County Bar Association

Legal Directory today!
Call 412�402�6614 for details.
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COBRA subsidy created by ARRA extended
By Maria Greco Danaher

A s part of the 2010 appropriations
bill for the Defense Department
(the Act), President Barack

Obama today signed into law an exten-
sion to the subsidy for COBRA created
by the American Recovery and Rein-
vestment Act (ARRA). The legislation
extended the period during which
involuntary terminations would trigger
subsidy eligibility, as well as expanding
the duration of the subsidy. Employers
and plan administrators also will face
new notice and administrative require-
ments to implement the subsidy exten-
sion on a retroactive basis. Below are a
few of the highlights.

First, the Act expands the maximum
subsidy period from nine months to 15
months, including individuals currently
receiving subsidized COBRA coverage.

Next, the Act extends the period
during which a COBRA-qualifying
event resulting from an involuntary
termination of employment can trigger
eligibility for the subsidy, extending
the end of that period from Dec. 31,
2009 to Feb. 28, 2010.

The Act resolves a thorny issue cre-
ated by the language of the ARRA
regarding eligibility for the subsidy.
Originally, the ARRA required that
both the qualifying event and the
beginning of the COBRA coverage
period occur on or before Dec. 31,
2009, for an individual to be eligible
for the subsidy. This meant that indi-
viduals whose employment terminated
in December and coverage expired on
December 31, but whose COBRA cov-
erage commenced on January 1, would
not have been eligible. The Act
changes this by conditioning subsidy

eligibility solely on the timing of the
qualifying event, which is the event
causing the loss of coverage. Assis-
tance-eligible individuals who experi-
ence an involuntary termination (a
qualifying event) on or before Feb. 28,
2010 would be eligible for the subsidy
(even if their COBRA coverage would
not start until March).

The Act also protects individuals
who, before the Act, exhausted their
nine months of subsidized COBRA cov-
erage and then did not continue cover-
age by paying full COBRA premiums.
Under a transition period, those indi-
viduals would be able to pay those pre-
miums retroactively if they do so by a
certain date–the later of Feb. 19, 2010,
or 30 days from receipt of a new
required notice.

For those assistance-eligible individ-
uals who exhausted their nine-month

subsidy but continued to pay the full
COBRA premium in order to keep cov-
erage in place, the amendment allows
employers to apply the same refund or
crediting rules that were in the ARRA.

Plan administrators will be required
to issue a notice describing the new
subsidy rules to all individuals who
were or are assistance-eligible individ-
uals on or after Oct. 31, 2009, or who
are terminated from employment on or
after Oct. 31, 2009. In addition, the Act
requires special notice to those assis-
tance-eligible individuals who either
dropped COBRA or paid the full premi-
um for it when their nine-month sub-
sidy ended, explaining that they are
now eligible either to reinstate their
coverage retroactively at the subsi-
dized rate or to receive a credit or
refund if they paid more than the Act
would have required. ■

Bar Briefs

In Memoriam

C. Arthur Wilson, Jr., 1934–2010

C. Arthur Wilson, Jr., age
75, of Pittsburgh, passed
away on Monday, Janu-

ary 4, 2010. Born in Zanesville,
Ohio, Wilson graduated in
1956 from Capital University
with a BA. He served in the US
Army from 1956-1959. He
then received his J.D. from
Ohio State University (summa
cum laude) in 1962 and
became a member of the bar
in that same year.

He joined Eckert Seamans Cherin &
Mellott in 1962, and became a partner
in the firm on Jan. 1, 1969 until Jan. 1,
2000 when he was named Senior Coun-
sel to the firm. During his 47 years with
the firm he was a long time litigation
advisor to the Pittsburgh Pirates, and
was active in baseball arbitration mat-
ters for several major league teams. He
was the consummate litigator and over
the years represented many of the
firm’s major clients, including Mobay
Chemical Corporation, Westinghouse
Corporation, Alcoa, 3M Corporation,
Seasonall Industries, and Copperweld
Corporation. He was a long time mem-
ber of the firm’s Management and
Executive Committees and served on
all of the firm’s practice committees.
During his time with the firm, he was
very instrumental in assisting in its
strategic growth from seventeen
lawyers in one office when he joined in
1962 to over 330 full time lawyers in 11
offices in 2009. He will be sorely
missed by his partners and all Eckert
Seamans lawyers and staff as well as
many clients and other lawyers with
whom he worked over the years.

For many years, Wilson served as an
active member of the Allegheny Coun-

ty Bar Association Profession-
al Ethics Committee, and as its
chair, he expanded the work of
the Committee in providing
advice to ACBA members
regarding professional con-
duct issues.

Professional Ethics Commit-
tee Immediate-Past Chair
Joanne Ross Wilder said, “Art
was an expert in legal ethics
matters and gave generously of

his time over the years to provide advice
to individual lawyers and to promote
ethical conduct in every aspect of law
practice. He will be missed.” Wilson also
served as Chair of the Pennsylvania Bar
Association Products Liability Commit-
tee. He was a member of the Allegheny
County Academy of Trial Attorneys. He
was a gifted lawyer, a strong manager, a
mentor to many younger lawyers, and a
man of very deep faith.

Wilson was an active member of
Ruthfred Lutheran Church, where he
served as Past President and Elder,
Adult Sunday School Teacher, Evening
Journey through the Word Teacher, and
the Every Member Visitation Chair
Person. He was an avid golfer at the
Oakmont Country Club. He faced his
illness with courage, character and a
strong commitment to his faith, his
family, and his professional associates.

Wilson was the beloved husband of
Teresa; loving father of Arthur David
and Mark McClain; step-father of Lisa
(Rick) Adams and Robbyn Braverman;
step-grandfather of Nicol, Erica, Bian-
ca, Maria, Elijah, Gemma, Luke, and
Noah; brother of John (Ethel) Wilson &
Marilyn (Herm) Kuhlmann; former
husband of Wilda J. Wilson; and uncle
to many nieces and nephews. ■

News and Notes
Burns, White & Hickton, LLC, has

opened new offices in Cherry Hill, N.J.,
and Harrisburg, Pa.

◆    ◆    ◆
Hal English was recognized by the

Northern Allegheny County Chamber
of Commerce as a recipient of the
William R. Baierl Award 2009 Business
Man of the Year. English is the owner of
his law firm H. A. English & Associ-
ates, P.C. with offices in Hampton
Township and Ross Township.

◆    ◆    ◆
Timothy S. Byt-

ner, an attorney for
the law firm of
Babst, Calland,
Clements and Zom-
nir, P.C., has been
appointed to a two-
year term on Penn-
sylvania’s Storage
Tank Advisory
Committee (STAC).
Bytner focuses his
practice primarily
on federal and state

environmental regulation and litigation.
◆    ◆    ◆

Allegheny County Court of Common
Pleas Judge Joseph K. Williams, III was
recently recognized by the New Pitts-
burgh Courier as one of the 2009 Men of
Excellence. Williams was one of 50 men
honored for distinguishing themselves
in their particular area of expertise.

◆    ◆    ◆
Dickie, McCam-

ey & Chilcote, P.C. is
pleased to announce
that Daniel R. Del-
aney, Senior Counsel,
has been re-elected
as Chairman of the
Advisory Board of
The Salvation Army.
He has served on the
Board since 1998
and as its Chairman
since 2007.

◆    ◆    ◆
The Allegheny County Medical Soci-

ety will present Robert B. Wolf with a
special commendation during the ACMS
Foundation Gala on January 30 for his
leadership and ongoing council regard-
ing the development and distribution of
the ACBA/ACMS Uniform Living Will
and Healthcare Power of Attorney form.

People on the Move
Matthew C. Collins has joined Strass-

burger McKenna Gutnick & Gefsky as an
Associate. He focuses his practice in the
areas of corporate law, commercial litiga-
tion, and creditors’ rights.

◆    ◆    ◆
McGuireWoods

LLP announced it
has added two first-
year associates in its
Pittsburgh office.
Jason Alter has
joined as an associ-
ate in the firm’s
Restructuring &
Insolvency Litiga-
tion Department.
Alter will focus his
practice on bank-
ruptcy, insolvency,
and creditors’
rights. Brian C. Root
has joined as an
associate in the
firm’s Complex
Commercial Litiga-
tion Department.

◆    ◆    ◆
Eckert Seamans

Cherin and Mel-
lott, LLC is pleased
to announce that
Louis A. DePaul

has joined the firm’s litigation prac-
tice as an Associate.

◆    ◆    ◆
Babst, Calland,

Clements and Zom-
nir, P.C. recently
named Lisa M.
Bruderly a share-
holder in the firm.
Bruderly, a mem-
ber of the Environ-
mental, Energy and
Natural Resources
Group, combines
both regulatory and
litigation aspects of
her practice to

resolve issues for industrial, commer-
cial, and municipal clients. Her regula-
tory practice focuses on identifying and
resolving wastewater, natural resource,
site acquisition, and brownfield devel-
opment issues.

◆    ◆    ◆
The law firm of Evashavik &

Evashavik, P.C., comprised of Girard
N. Evashavik, Gregory A. Evashavik,
and Nicholas J. Evashavik, has merged
with the law firm of DiLucente & Tet-
low, LLC, comprised of Phillip P. DiLu-
cente and Jason C. Tetlow, to form the
new law firm of Evashavik, DiLucente
& Tetlow, LLC. The new law firm pro-
vides legal services in the fields of civil
litigation, criminal defense, municipal
government, and estate services.

◆    ◆    ◆
Casey White has opened The Law

Office of Casey D. White. He focuses
his practice on personal injury and
criminal defense matters.

Timothy S.
Bytner

Daniel R.
Delaney

Jason
Alter 

Brian C.
Root

Changes in Status
Leroy Frank Grimm, Jr. has been

placed on temporary suspension.
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ACBA Criminal Litigation Section
celebrates with holiday luncheon

PHOTO COURTESY OF MARGARET STANLEY

Officers, Council members, judges from the Criminal Division, and Section members of the ACBA Criminal Litigation Section joined together to
celebrate the holiday season at the Section’s annual holiday luncheon on Dec. 9, 2009 at the ACBA Conference Center.

Leave of absence to recover
from disability not necessarily
covered under ADA claim
By Maria Greco Danaher

In an unpublished opinion, the Sec-
ond U.S. Circuit Court of Appeals
has held that an employee who

requested a leave of absence to consult
with an orthopedic surgeon was unable
to prove that the absence would allow
him to perform the essential functions
of his position. Therefore, the absence
was not a “reasonable accommodation”
for purposes of the ADA. Graves v.
Finch Pruyn & Co., Second Cir., No. 09-
1444, unpublished, Nov. 17, 2009.

George Graves worked as a paper
inspector for Finch Pruyn & Company.
Graves requested an unpaid leave of
absence from his job to consult with a
surgeon about a foot problem from which
he suffered. When Graves subsequently
was terminated from his employment, he
sued the company for discrimination
under the Americans with Disabilities
Act. Finch’s motion for summary judg-
ment was granted by the district court,
which held that the leave sought by
Graves was not a reasonable accommo-
dation and, therefore, that Graves was
unable to set forth the required prima
facie case. On appeal, that decision was
upheld by the Second Circuit.

Under the ADA a “reasonable accom-
modation” is something that enables a
disabled employee to perform the essen-
tial functions of his/her job. An employ-
er typically is required to engage in an
interactive process with a disabled
employee and to work with him/her to
implement a reasonable accommoda-
tion, unless such accommodation cre-
ates an undue hardship for the company.

In Graves’ case, there was no dis-
pute that immediately prior to the

request for leave, Graves could not per-
form the essential functions of his job,
which required standing for long peri-
ods of time and lifting and pushing
large rolls of paper. His request for a
leave of absence was for the specific
purpose of consulting with a surgeon.
However, the request included no
assurance that such consultation would
then allow Graves to be able to perform
the essential functions of his job. In
fact, a report from one of Graves doc-
tors indicated that it was “unlikely”
that Graves could return to his previ-
ous occupation after the contemplated
surgery. Further, the same doctor pro-
vided a report that ultimately allowed
Graves to qualify for a disability retire-
ment. Based on all of this, the Court
concluded that the evidence did not
provide assurance that Graves would
ever be able to perform the essential
functions of his job, even with the
requested two-week leave of absence.
Graves therefore could not support the
element of his prima facia case that
required him to show that he was able
to do the essential functions of his job
with an accommodation.

The Court made an additional and
notable point: that an employee may
not rely on a company’s failure to
engage in the interactive process if
he/she cannot also show that a reason-
able accommodation actually exists at
the time of the complained-of adverse
action. Employers should not interpret
this holding to mean that they can
ignore the obligation to interact with an
employee regarding a requested
accommodation. Instead, an employer
should recognize that before rejecting

Continued on page 10
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Are attorneys’ fees provisions in
invoices enforceable in Pennsylvania?
By Christopher L. Voltz

Consider the following scenario.
Customers of a Pennsylvania
office supply company may order

goods online or call the company to
place an order.i The company then deliv-
ers the goods with an invoice that states:

All invoices and statements
from Company to Customer
shall be paid within 20 days of
the date of the statement.… If
Customer fails to make pay-
ment of the statement within
the twenty (20) day time period
set forth above, Customer shall
be responsible for all collection
costs, including attorney fees,
on any unpaid overdue balance.

One customer receives the goods,
but refuses to pay. If the company can-
not recover attorneys’ fees against the
customer, then its litigation costs will
likely exceed its recovery. For the rea-
sons set forth below, Pennsylvania
courts should hold that the company
may recover reasonable attorneys’ fees.

Contractual attorneys’ fees provi-
sions are generally enforceable, but it
is unclear in Pennsylvania whether the
above-quoted invoice provision
becomes part of the contract between
the company and its customers.

The invoice is a “confirmation”

under Section 2-207 of the Uniform
Commercial Code, 13 Pa.C.S. §2207
(“UCC §2-207”). See Herzog Oil Field
Service, Inc. v. Otto Torpedo Co., 570
A.2d 549 (Pa.Super.Ct. 1990). Under the
UCC, a confirmation confirms an exist-
ing contract and any additional terms
contained in the confirmation are treat-
ed as proposals for addition to the con-
tract (UCC §2-207). Such proposals
automatically become part of the con-
tract between the company and its mer-
chant customers unless the proposals
materially alter the contract or the mer-
chant customer objects to the proposals.

The only Pennsylvania appellate
court decision on whether an attorneys’
fees provision materially alters the
original contract is Herzog Oil Field
Service, Inc. v. Otto Torpedo Co., 570
A.2d 549 (Pa.Super.Ct. 1990). On the
surface, Herzog indicates that attor-
neys’ fees provisions “materially alter”
contracts and cannot become part of the
contracts. In Herzog, the court wrote:

we find that the provision calling
for the addition of an attorney’s
fee of 25% of the balance due is a
material alteration and, therefore,
did not become part of the agree-
ment. We come to this conclusion
for a few reasons. First, in com-
mon experience an attorney’s fee
provision is considerably less

common than an interest rate pro-
vision; thus, it would not be as
readily expected or anticipated.
Secondly, when found, such claus-
es are usually less than 25% of the
balance, often 10 or 15%, thus
bringing the reasonableness of
this particular clause into ques-
tion. Thirdly, a lump sum addition
of 25% changes the obligor’s finan-
cial obligation under the contract
to, what must be considered, a
material degree (Id., at 551-552.)
The Herzog case should be limited

to its facts and not be interpreted as a
blanket bar on attorneys’ fee provisions
in confirmation invoices. The Herzog
court’s rationale is partially limited
business conditions of the past, but is
otherwise consistent with jurisdictions
that uphold attorneys’ fee provisions.ii

The court’s rationale that “in com-
mon experience an attorney’s fee provi-
sion is considerably less common than
an interest rate provision; thus, it would
not be as readily expected or anticipat-
ed” may only be applicable to common
practices when the decision was ren-
dered and is limited to the judge’s per-
ception of conditions existing approxi-
mately 20 years ago. The continued
validity of this statement is debatable,
and if proffered by a customer, the cus-
tomer bears the burden of proving that

contractual provisions for attorneys’
fees are not “expected or anticipated”
in modern business practices.

The remainder of the Herzog opin-
ion is consistent with the holdings in
other jurisdictions that have enforced
attorneys’ fees provisions. Accordingly,
Pennsylvania courts should look
beyond Herzog’s particularly fact-
based conclusion when analyzing an
invoice’s provision for attorneys’ fees.

Most courts conclude that to deter-
mine whether an additional provision
constitutes a material alteration it is
necessary to analyze the facts on a case-
by-case basis. [Luedtke Eng. Co. v. Ind.
Limestone Co., 740 F.2d 598, 600 (Sev-
enth Cir.1984); Transamerica, 723 F.2d
758, 765 (Tenth Cir.1983); N & D Fash-
ions, Inc. v. DHJ Industries, Inc., 548
F.2d 722, 726 (Eighth Cir.1977); Medical
Development Corp. v. Industrial Mold-
ing Corp., 479 F.2d 345, 348 (Tenth
Cir.1973); St. Charles Cable TV v. Eagle
Comtronics, Inc., 687 F.Supp. 820
(S.D.N.Y.1988).] Determining whether a
term results in surprise or hardship
“requires the trial court to make a factu-
al evaluation of the parties’ position in
each case.” (Luedtke, 740 F.2d at 600.)

In Herzog, the court did not address
who bears the burden of proving that
the attorneys’ fee provision materially

■ Reexamining Herzog Oil Field Service, Inc. v. Otto Torpedo Co.

Continued on page 10
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Continuing Legal Education
sponsored by the ACBA and PBI

C L E  P R O G R A M S

ACBA Registration Information: Register for any of these programs via: Mail: CLE Dept., ACBA, 400
Koppers Building, 436 Seventh Avenue, Pittsburgh, PA 15219; Fax 412-261-6438; Phone: 412-402-6612.
PBI Registration Information: MAIL: PBI, 5080 Ritter Road, Mechanicsburg, PA 17055-6903; FAX:
(717) 796-2348; PHONE: (717) 796-0804 or (800) 932-4637; ON THE WEB: www.pbi.org. All PBI CLE
programs are sponsored by The Pennsylvania Bar Institute & The Allegheny County Bar Association.

ANTITRUST
PLI – Antitrust & the Deal 2010
For details on this program, go to www.pli.edu.

Credits: 6 substantive • When: Simulcast - Monday, February 8, 2010; 9:00 a.m. to 5:00 p.m., check-
in begins at 8:30 a.m. • Where: PBI Professional Development Conference Center, Heinz 57 Ctr., 7th
Fl. • Tuition (includes course book and lunch): $1,295. Register with PBI.

PLI – Antitrust Counseling & Compliance 2010
For details on this program, go to www.pli.edu.

Credits: 5 substantive, 1 ethics • When: Simulcast - Tuesday, February 9, 2010; 9:00 a.m. to 5:00 p.m.,
check-in begins at 8:30 a.m. • Where: PBI Professional Development Conference Center, Heinz 57
Ctr., 7th Fl. • Tuition (includes course book and lunch): $1,295. Register with PBI.

BANKRUPTCY LAW
Means Testing: Western District

Our faculty will discuss the latest cases on transportation expenses,
retirement loans, special circumstances and much more. 

Credits: 3 substantive • When: Thursday, February 4, 2010; 12:00 p.m. to 3:15 p.m.; check-in and
lunch begin at 11:30 a.m. • Where: PBI Professional Development Conference Center, Heinz 57 Ctr.,
7th Fl. • Tuition (includes course book and lunch): *Early Registration Discount - Member-Pa.,
or any co. bar assn: $199; Member admitted after 1/1/06: $179; Nonmember: $219; Paralegals attend-
ing with an attorney: $99; Paralegals attending alone: $129; Judges & judicial law clerks: $100; Judges
& judicial law clerks admitted after 1/1/06: $90. *Standard Registration - Member-Pa., or any co. bar
assn: $224; Member admitted after 1/1/06: $204; Nonmember: $244; Paralegals attending with an
attorney: $124; Paralegals attending alone: $154; Judges & judicial law clerks: $125; Judges & judicial
law clerks admitted after 1/1/06: $115. *Registrations received more than 2 days before the presenta-
tion qualify for the Early Registration Discount. Register with PBI.

BUSINESS LAW
Live from the Practising Law Institute:

Securites Products of Insurance Companies in the Face
of Regulatory Reform 2010

Save yourself the time and expense of an overnight trip to New York City, and
take advantage of the specialized educational programs for which PLI is famous.
Credits: 7 substantive • When: Simulcast – Friday, January 29, 2010; 8:45 a.m. to 5:30 p.m., check-in
begins at 8:30 a.m. • Where: PBI Professional Development Center, Heinz 57 Ctr., 7th Fl. • Tuition
(includes course book and lunch): $1,495. Register with PBI.

PLI – Contests for Corporate Control 2010
For details on this program, go to www.pli.edu.

Credits: 6 substantive • When: Simulcast - Tuesday, February 4, 2010; 9:00 a.m. to 5:00 p.m., check-
in begins at 8:30 a.m. • Where: PBI Professional Development Conference Center, Heinz 57 Ctr., 7th
Fl. • Tuition (includes course book and lunch): $1,495. Register with PBI.

CIVIL LITIGATION
Trials: Tips Tactics & Tales

Presentation by Michael P. Cash is designed specifically to
take you to the next level of success in the courtroom

Credits: 5 substantive, 1 ethics • When: Video - Tuesday, February 2, 2010; 9:00 a.m. to 5:00 p.m.;
check-in begins at 8:30 a.m. • Where: PBI Professional Development Conference Center, Heinz 57
Ctr., 7th Fl. • Tuition (includes course book and lunch) *Early Registration Discount - Member-
Pa., or any co. bar assn: $319; Member admitted after 1/1/05: $299; Nonmember: $339; Paralegals
attending with an attorney: $99; Paralegals attending alone: $129; Judges & judicial law clerks: $160;
Judges & judicial law clerks admitted after 1/1/05: $150. *Standard Registration - Member-Pa., or any
co. bar assn: $344; Member admitted after 1/1/05: $324; Nonmember: $364; Paralegals attending with
an attorney: $124; Paralegals attending alone: $154; Judges & judicial law clerks: $185; Judges & judi-
cial law clerks admitted after 1/1/05: $175. *Registrations received more than 2 days before the pres-
entation qualify for the Early Registration Discount. Register with PBI.

From File to Trial: 8 Keys to Success in Court & Beyond
Honorable Mark A. Drummond brings cutting edge persuasion tools

with techniques he has acquired through his training around the
world combined with ideas from outside the courtroom

Credits: 5 substantive, 1 ethics *Must attend entire program to receive ethics credit • When: Video - Monday,
February 8, 2010; 9:00 a.m. to 5:00 p.m.; check-in begins at 8:30 a.m. • Where: PBI Professional Devel-
opment Center, Heinz 57 Ctr., 7th Fl. • Tuition (includes course book and lunch): *Early Registration
Discount - Member-Pa., or any co. bar assn: $339; Member admitted after 1/1/05: $319; Nonmember:
$359; Paralegals attending with an attorney: $199; Paralegals attending alone: $249; Judges & judicial law
clerks: $170; Judges & judicial law clerks admitted after 1/1/05: $160. *Standard Registration - Member-
Pa., or any co. bar assn: $364; Member admitted after 1/1/05: $344; Nonmember: $384; Paralegals attend-
ing with an attorney: $224; Paralegals attending alone: $274; Judges & judicial law clerks: $195; Judges &
judicial law clerks admitted after 1/1/05: $185. *Registrations received more than 2 days before the pres-
entation qualify for the Early Registration Discount. Register with PBI.

ELDER LAW
11th Annual Estate & Elder Law Symposium

Learn about the latest case law, legislative and regulatory developments
in both estate and elder law. Two concurrent sessions offered each hour

on topics important to your practice.
Credits: 5 substantive, 1 ethics *Must attend entire program to receive ethics credit. • When: Tuesday, Febru-
ary 9, 2010; 9:00 a.m. to 4:10 p.m.; check-in begins at 8:30 a.m. • Where: PBI Professional Develop-
ment Conference Center, Heinz 57 Ctr., 7th Fl. • Tuition (includes course book, continental
breakfast, refreshment breaks and lunch): *Early Registration Discount - Member-Pa., or any co.
bar assn: $299; Member admitted after 1/1/06: $279; Nonmember: $319; Paralegals attending with an
attorney: $99; Paralegals attending alone: $159; Judges & judicial law clerks: $150; Judges & judicial
law clerks admitted after 1/1/06: $140. *Standard Registration - Member-Pa., or any co. bar assn: $324;
Member admitted after 1/1/06: $304; Nonmember: $344; Paralegals attending with an attorney: $124;
Paralegals attending alone: $184; Judges & judicial law clerks: $175; Judges & judicial law clerks
admitted after 1/1/06: $165. *Registrations received more than 2 days before the presentation qualify
for the Early Registration Discount. Register with PBI.

EMPLOYMENT
PLI – Managing Wage & Hour Risks 2010

For details on this program, go to www.pli.edu.
Credits: 5 substantive, 1 ethics • When: Simulcast - Wednesday, February 10, 2010; 9:00 a.m. to 5:00
p.m., check-in begins at 8:30 a.m. • Where: PBI Professional Development Conference Center, Heinz
57 Ctr., 7th Fl. • Tuition (includes course book and lunch): $1,495. Register with PBI.

ETHICS
Juvenile Injustice in Luzerne County: Ethical

Considerations for Lawyers, Judges and Prosecutors.
Highlights what happened, reviews governing Rules of Professional Conduct,

Code of Judicial Conduct and focuses on legal rights violated,
and available remedies.

Credits: 4 ethics • When: Thursday, February 11, 2010; 9:00 a.m. to 1:15 p.m., check-in begins at 8:30
a.m. • Where: PBI Professional Development Conference Center, Heinz 57 Ctr., 7th Fl. • Tuition
(includes course book): *Early Registration Discount - Member-Pa., or any co. bar assn: $189; Mem-
ber admitted after 1/1/06: $169; Nonmember: $209; Paralegals attending with an attorney: $99; Para-
legals attending alone: $129; Judges & judicial law clerks: $95; Judges & judicial law clerks admitted
after 1/1/06: $85. *Standard Registration - Member-Pa., or any co. bar assn: $214; Member admitted
after 1/1/06: $194; Nonmember: $234; Paralegals attending with an attorney: $124; Paralegals attend-
ing alone: $154; Judges & judicial law clerks: $120; Judges & judicial law clerks admitted after 1/1/06:
$110. *Registrations received more than 2 days before the presentation qualify for the Early Registra-
tion Discount. Register with PBI.

INSURANCE PRACTICE
Business Insurance

Addresses issues ranging from what coverage is available in the
marketplace to navigating the minefields of the claims process.

Practical advice to help clients make good decisions.
Credits: 4 substantive • When: Wednesday, February 10, 2010; 9:00 a.m. to 1:15 p.m., check-in begins
at 8:30 a.m. • Where: PBI Professional Development Conference Center, Heinz 57 Ctr., 7th Fl. •
Tuition (includes course book) Early Registration Discount - Member-Pa., or any co. bar assn: $219;
Member admitted after 1/1/06: $199; Nonmember: $239; Paralegals attending with an attorney: $99;
Paralegals attending alone: $129; Judges & judicial law clerks: $110; Judges & judicial law clerks
admitted after 1/1/06: $100. *Standard Registration - Member-Pa., or any co. bar assn: $244; Member
admitted after 1/1/06: $224; Nonmember: $264; Paralegals attending with an attorney: $124; Parale-
gals attending alone: $154; Judges & judicial law clerks: $135; Judges & judicial law clerks admitted
after 1/1/06: $125. *Registrations received more than 2 days before the presentation qualify for the
Early Registration Discount. Register with PBI.

LAW PRACTICE MANAGEMENT
Best of 2009 Law Practice Management

& Development Institute
Encore presentation of selected workshops. Discover why this program has

become the “must go” event for lawyers in small to mid-size firms.
Credits: 5 substantive, 1 ethics • When: Wednesday, February 3, 2010; 8:30 a.m. to 4:00 p.m.; check-
in begins at 8:00 a.m. • Where: PBI Professional Development Conference Center, Heinz 57 Ctr., 7th
Fl. • Tuition (includes course book and lunch): *Early Registration Discount - Member-Pa., or any
co. bar assn: $249; Member admitted after 1/1/06: $229; Nonmember: $269; Paralegals attending with
an attorney: $129; Paralegals attending alone: $149; Judges & judicial law clerks: $125; Judges & judi-
cial law clerks admitted after 1/1/06: $115. *Standard Registration - Member-Pa., or any co. bar assn:
$274; Member admitted after 1/1/06: $254; Nonmember: $294; Paralegals attending with an attorney:
$154; Paralegals attending alone: $174; Judges & judicial law clerks: $150; Judges & judicial law clerks
admitted after 1/1/06: $140. *Registrations received more than 2 days before the presentation qualify
for the Early Registration Discount. Register with PBI.

REAL ESTATE PRACTICE
RESPA: A Primer

This is the program to attend to ensure that you will receive all the
information that you need to know to protect your clients and

your practice in light of the changes to RESPA.
Credits: 3 substantive, 1 ethics • When: Simulcast - Wednesday, February 10, 2010; 9:00 a.m. to 1:15
p.m., check-in begins at 8:30 a.m. • Where: PBI Professional Development Conference Center, Heinz
57 Ctr., 7th Fl. • Tuition (includes course book): *Early Registration Discount - Member-Pa., or any
co. bar assn: $189; Member admitted after 1/1/06: $169; Nonmember: $209; Paralegals attending with
an attorney: $99; Paralegals attending alone: $129; Judges & judicial law clerks: $95; Judges & judi-
cial law clerks admitted after 1/1/06: $85. *Standard Registration - Member-Pa., or any co. bar assn:
$214; Member admitted after 1/1/06: $194; Nonmember: $234; Paralegals attending with an attorney:
$124; Paralegals attending alone: $154; Judges & judicial law clerks: $120; Judges & judicial law clerks
admitted after 1/1/06: $110. *Registrations received more than 2 days before the presentation qualify
for the Early Registration Discount. Register with PBI.

Allegheny County
Bar Association
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Lawyers’ Mart

ACCIDENT
RECONSTRUCTION

JOEL W. CANNON, Ph.D., P.E.; Professionally certified,
experienced. (724) 223-6146, jcannon@washjeff.edu.

APPRAISALS

ANTIQUE AUTO APPRAISALS for all vehicles 1900 to 1990.
Expert Witness. Certified Appraiser - K. Merusi. 412-731-2878.

CRIME SCENE
RECONSTRUCTION

BARIE GOETZ, 30 years experience in Crime Scene
Reconstruction & Bloodstain Pattern Interpretation.
724-791-9983. www.bariegoetz.com

DOCUMENT EXAMINER/
HANDWRITING

J. WRIGHT LEONARD, BCFE, CDE. Certified. Experienced in
Federal, State & Local Courts. Testimony in Civil & Criminal
Matters. 215-735-4000.

ECONOMIST/VOC. EXPERT

WM. HOUSTON REED, Ph.D.—20 yrs. of forensic economics
& vocational eval. expertise in one report. 412-415-1136.

EXPERT WITNESS

Business Interruption Claims, Professional Liability
Claims, Coverage Analysis. Philip T. Coffin 412-531-6616.

FORENSIC ENGINEERS

ACCIDENT RECONSTRUCTION, BIOMECHANICS. Ira S.
Kuperstein, Ph.D., P.E. Extensive experience. (412) 318-4253.

PROCESS SERVICE
INVESTIGATING

THE IMPOSSIBLE WE DO RIGHT AWAY! MIRACLES TAKE
A LITTLE TIME. EMPIRE INVESTIGATION (412) 921-4046.
Visit us on our website, www.empireinv.com

For Lawyers’ Mart rate information call
Peggy Lewis at 412-261-6255.

He has some advice for new judges:
“Listen, reflect, and do what you
believe to be just without regard to per-
sons or institutions.”

O’Reilly received his law degree from
Yale University in 1964. He served in the
Air Force Reserves and as counsel for
the National Labor Relations Board.

He believes his biggest professional
accomplishments were helping union
members who had been unfairly dis-
charged regain their jobs; working for
economic development groups, such as
the McKeesport Development Corp.
and the Enterprise Zone Corp. of Brad-
dock, to breathe new life into
depressed areas; being part of a team
that kept Clark Candy Co. in business
for a few more years in Pittsburgh; and
being elected as a Democrat on the
Republican ballot.

O’Reilly said he may serve as a sen-
ior judge and perhaps do some arbitra-
tion or mediation. In addition, he wants
to do more skiing, farming, golfing,
writing, and piano playing. ■

RETIRING JUDGES continued from cover page
of the parties’ prior dealings (if any)
and the number of written confirma-
tions exchanged between the parties
(see Comark, 932 F.2d at 1202; Schulze
and Burch Biscuit Co. v. Tree Top, Inc.,
831 F.2d 709 (Seventh Cir.1987); Bar-
liant v. Follett Corp., 483 N.E.2d 1312
(1985); Offen, Inc. v. Rocky Mountain
Constructors, 765 P.2d 600 (Colo.Ct.
App. 1988). In Herzog, the parties only
engaged in one business transaction
and exchanged only one written confir-
mation (Herzog, 570 A.2d at 549-550).
The Herzog court’s decision may been
different if the parties engaged in
numerous transactions and exchanged
numerous confirmations that contained
an attorneys’ fee provision.

Courts should also evaluate the cus-
toms of the industry (see Comark, 932
F.2d at 1202-03). In Herzog, the court
stated “in common experience an attor-
ney’s fee provision is considerably less
common than an interest rate provision.”
(Herzog, 570 A.2d at 551). As explained
above, attorneys’ fee provisions may now
be as common as interest rate provisions.

Courts should consider whether the
additional provisions were clearly
marked on the written confirmation
(see Barliant, 483 N.E.2d at 1316;
American Ins. Co. v. El Paso Pipe and
Supply Co., 978 F.2d 1185, 1191 (Tenth
Cir. 1992). This issue was not
addressed in Herzog, but it is not hard
to imagine a Pennsylvania court frown-
ing upon an attorneys’ fee provision
inconspicuously buried in boilerplate.

Courts should evaluate whether a
reasonable amount of attorneys’ fees is
being claimed. In Herzog, the court
found that a provision calling for attor-
neys’ fees in the amount of 25 percent
of the contract price changed the cus-
tomer’s financial obligation to “a mate-
rial degree” and was not “readily
expected or anticipated.” (Herzog, 570
A.2d at 551-552.) This is not the case if
the company’s clause provides for
“reasonable attorneys’ fees.”(see Jada
Toys, Inc. v. Chicago Import, Inc., 2009
WL 3055370, 9 (N.D.Ill. Sept. 18, 2009).
The “reasonableness” of an attorneys’
fee provision could perhaps be bol-
stered by a statement that the fees are
also not to surpass some percentage of
the unpaid invoice.

Finally, courts could consider whether
the merchant customer includes an attor-
neys’ fees provision in its own standard
contract forms (Comark, 932 F.2d at
1202.) A customer would have difficulty
explaining to a Pennsylvania court that it
was surprised that the Invoice contained
a provision for attorneys’ fees even
though the customer’s invoices contained
similar clauses.

Herzog is the only Pennsylvania
appellate case on this topic, but it is
also a fact specific case and should be
limited to its particular facts. Whether
a provision materially alters a confir-
mation invoice should be decided on a
case by case basis. In certain circum-

stances, Pennsylvania courts, like the
courts in other jurisdictions, should
find that a provision for attorneys’ fees
in a UCC 2-207 confirmation invoice
does not materially alter the original
contract and thus becomes binding. ■
i This article is limited in scope to business to
business transactions where each party is vir-
tually guaranteed to be deemed a “merchant”
as defined by the UCC (see 13 Pa.C.S.A. §2104,
Comment 2 (stating “[f]or purposes of [UCC §2-
207] almost every person in business would,

therefore, be deemed to be a “merchant”).
ii Herzog appears to be the only Pennsylvania
case that addresses attorneys’ fee provisions on
invoices. It is cited in leading treatises for the
proposition that attorneys’ fee provisions can
materially alter a contract (see 1 White & Sum-
mers, Uniform Commercial Code §1-3 n. 56 (5th
ed.); 2 Williston on Contracts §6:25 n. 19 (4th
ed.); Modern Law of Contracts §4:27 n. 149
(2009). Accordingly, there is a danger that
lower courts in Pennsylvania will assume that
provisions for attorneys’ fees in a confirmation
invoice materially alter an existing contract as
a matter of law.

an employee’s request for job modifica-
tion, full and considered evaluation of
the proposed “accommodation” should
be done in order to determine whether
such request will enable the individual
to return to his/her essential functions. ■

ADA CLAIM continued from page 7

alters the existing contract. Courts in
other jurisdictions hold that the cus-
tomer bears the burden. In Comark
Merchandising, Inc. v. Highland Group,
Inc., 932 F.2d 1196 (Seventh Cir.1991),
the court explained:

Initially, we note that [customer]
bore the burden of proving that
the attorney’s fees clause materi-
ally altered the contract. As
between merchants, paragraph 2-
207(2)(b) presumes the inclusion
of the additional clause unless
one of the three exceptions is met.
Therefore, as the party opposing
such inclusion, [customer] bore
the burden of proving the excep-
tion. (Id., at 1201-1202.)
Courts first make factual findings as

to whether the customer subjectively
knew of an added term and then
whether the customer should have
known of the term (see Dale R. Horn-
ing Co. v. Falconer Glass Industries,
730 F.Supp. 962, 966 (S.D.Ind.1990). If
the customer knew of the attorneys’ fee
provision and did not object, then the
attorney fee provision becomes part of
the contract. If the customer did not
read the provision, courts look to sever-
al factors to determine if the customer
should have know that the invoice con-
tained an attorneys’ fee provision.

Courts should evaluate the existence

FEE PROVISIONS continued from page 8
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