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Pro bono volunteers celebrated and recognized
By ACBF staff

Over 100 volunteer and legal aid
attorneys, paralegals, judges,
and others gathered for a cele-

bration of pro bono legal services on
May 19 at the new Reed Smith Centre
downtown. “I know that most volun-
teers don’t do what they do for the
recognition,” said Barbara Griffin, Pro
Bono Coordinator for the Allegheny
County Bar Foundation. “But I feel it is
important for us to come together and
celebrate the good work that these
folks do on behalf of people who are
facing legal problems and cannot
afford an attorney.”

The volunteer recognition event is an
annual tradition sponsored by the Pub-
lic Service Committee, a joint commit-
tee of the bar association and bar foun-
dation. A subcommittee chaired by
Kelly Williams began months ago con-
sidering ways to recognize volunteers.
Because the Committee had held break-
fasts with a free CLE ethics program for
the past several years, “we decided to
have an evening reception this year to
create an opportunity for people to get
to know their fellow volunteers better
and to offer a different type of event for
our volunteers,” said Williams. “Time is
a precious commodity, and we want to
show our appreciation for our volun-
teers’ willingness to share their time to
help others and our community.”

The event was hosted by the law
firm of Reed Smith and held on the 12-
floor of the Reed Smith Centre. For
many in attendance it was their first
time to be in the new building. The
pleasant weather allowed guests to
enjoy spectacular views of downtown
and the North Side from the two-story
glass windows in the reception area as
well as from the outdoor terrace. In
addition to drinks and hors d’oeuvres,
guests were treated to live jazz by the
Lee Robinson Trio. Public Service

Committee chair Barbara Payne wel-
comed the volunteers and thanked
them for their work on behalf of low-
income individuals and families. “As
you are aware the Pro Bono Center of
the ACBF would not be able to survive
without the generous donation of your
time to its various projects,” said
Payne. “Our purpose here tonight is to
acknowledge and thank each and every
one of you for your support over the
last year.” Jeremy Feinstein, pro bono
coordinator at Reed Smith, also wel-
comed the attendees on behalf of his
firm. “Pro bono is our biggest client,”
said Feinstein, noting the importance of
volunteer legal services. “Our attor-
neys collectively spend more hours
working for pro bono clients than for
any single client of the firm.”

PBA President Gretchen Mundorff—
a Connellsville attorney who began her
term on May 14—spoke about PBA pro
bono initiatives and presented the orga-
nization’s 2010 Pro Bono Awards to
Pittsburgh-area winners with the help
of Pro Bono Coordinator David Keller
Trevaskis. The deans of both Duquesne

University School of Law (Ken Gorm-
ley) and the University of Pittsburgh
School of Law (Mary Crossley) were on
hand to watch the unemployment com-
pensation clinics of their schools
receive PBA awards. Among the other
winners were Deborah Kutzavitch and
F.J. Lucchino, who run the Uptown
Legal Clinic, which is staffed entirely
by volunteer attorneys. “Programs like
these have really stepped up their serv-
ices this past year, which has been a
time of increased need,” noted Griffin.

The evening’s formal presentation
ended with the award of door prizes. One
guest received a gift basket filled with a
Heinz Monopoly game and other Heinz
products donated by the legal depart-
ment of the H.J. Heinz Company. Three
other guests each won a portable chair
donated by ACBA Services, Inc., along
with a small cooler filled with summer-
fun products courtesy of the Pro Bono
Center. Many guests stayed until the
very end of the evening, enjoying drinks
on the terrace and watching fans fill up
PNC Park for the start of the Pirates
game. Professor Martha Mannix, co-

director of clinical programs at Pitt Law
School, summed up the feelings of many
who attended: “It was a great event!”

The judges, attorneys, and legal
services programs that were recog-
nized by the PBA for their outstanding
commitments to providing legal servic-
es to the poor are as follows: Judge
Joseph M. James and Judge Michael E.
McCarthy, for their work in creating
and managing the “Save Your Home”
mortgage foreclosure conciliation pro-
gram in the Allegheny County Court of
Common Pleas; Nicole Scialabba, Esq.,
for her work as an attorney at Neigh-
borhood Legal Services Association
and her volunteering with the Public
Service Committee; Deborah Kutzav-
itch, Esq. and F.J. Lucchino, Jr., Esq.
for their work on the Uptown Legal
Clinic; Joanne Ross Wilder, Esq., for
her work with the Pro Bono Program of
the Westmoreland County Bar Associa-
tion; Duquesne University School of
Law Unemployment Compensation
Clinic; and University of Pittsburgh
School of Law Unemployment Compen-
sation Practicum. ■

FOR A LISTING OF NEW ALLEGHENY COUNTY COURT OF COMMON PLEAS CASES
WHICH APPEAR IN THE ONLINE PLJ OPINIONS, PLEASE SEE PAGE 2.
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Local PBA Pro Bono Award winners were recognized at a recognition event for pro bono volunteers sponsored by the ACBA Public Service Com-
mittee. Nicole Scialabba of Neighborhood Legal Services was one of the awardees. From left: NLSA Director Bob Racunas, awardee Nicole
Scialabba, PBA President Gretchen Mundorff, Public Service Committee Chair Barbara Payne, and Pro Bono Center Director Barbara Griffin.

Allegheny County Bar Association recently
launches Facebook and LinkedIn pages
By Jennifer Pulice

Facebook connects millions of
“friends” through their personal
or business “pages.” The bar

association’s Facebook page can be
accessed by clicking on the Facebook
icon on the ACBA’s website, located at
www.acba.org. Any Facebook user can
choose to “like” the Allegheny County
Bar Association on Facebook. By doing
so, the bar’s news will appear on mem-
bers’ personal Facebook pages.

LinkedIn is a business-oriented
social networking site. The Allegheny

County Bar Association LinkedIn pages
are set up as searchable LinkedIn
Groups. This feature allows users to
establish new business relationships by
joining the bar’s professional group. To
join the ACBA’s LinkedIn group, please
log onto LinkedIn, click on group, then
groups directory, and then search for
the Allegheny County Bar Association.
You can then click on the ACBA’s
group and request to join. Only mem-
bers are eligible to join the ACBA’s
LinkedIn group. Members are wel-
come to start online discussions on the
discussion boards. ■
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through the subcommittee.
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Joanne Ross Wilder ............412-261-4040
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Opinion Editorial
Volunteers
Mary Ann C. Acton
Kenneth M. Argentieri
William Barker
Shannon F. Barkley
Colleen L. Becker
Joseph H. Bucci
Meg L. Burkardt
Norma M. Caquatto
Margaret M. Cassidy
Elizabeth Chiappetta
Elizabeth F. Collura
Robert A. Crisanti
William R. Friedman

Margaret P. Joy
Patricia Lindauer
Mary Long
Ingrid M. Lundberg
Mary Kay McDonald
Daniel McIntyre
Laura A. Meaden
Linda A. Michler
Ronald D. Morelli
Rhoda Shear Neft
Jana S. Pail
Peter C.N. Papadakos
Diane Barr Quinlin
Jeffrey Alan Ramaley
Danielle Rawls

Angel L. Revelant
Carol L. Rosen
Amy R. Schrempf
Joan O’Connor Shoemaker
Carol Sikov-Gross
Amy L. Vanderveen
JoAnn F. Zidanic

Family Law
Opinions Committee
Reid B. Roberts, Chair
Mark Alberts
Christine Gale
Mark Greenblatt
Margaret P. Joy
Patricia G. Miller
Sally R. Miller
Sophia P. Paul
David S. Pollock
Sharon M. Profeta
Hilary A. Spatz
Mike Steger
William L. Steiner

Commonwealth of Pennsylvania v.
Andra Raasul Crisswalle and
William George Thompson, Cashman, J. ................................Page 195
Jury of One’s Peers—Double Jeopardy

Herein the defendants were tried together. Accordingly, the issues
of both defendants, raised pursuant to Rule of Appellate Procedure
1925 (b), are addressed in the same judicial opinion. Defendant
Crisswalle raised eighteen issues and defendant Thompson five. Due
to the number of issues raised, only the key issue raised by each
defendant is discussed in this headnote.

1. The Commonwealth’s use of its preemptory challenges to dis-
qualify black prospective jurors, does not support an inference that
the Commonwealth engaged in a systematic exclusions of blacks.

2. A defendant does not have a right to a jury composed of only
members of his own race.

3. When the Commonwealth can articulate a neutral explanation
for excluding a prospective juror, it has met its burden of showing
that its jury choices were fair and impartial.

4. Double Jeopardy does not attach when a defendant who does not
request a mistrial is retried because the court declared a mistrial.
Here, the defendant was tried three times.

5. The Pennsylvania Supreme Court has stated that manifest
necessity may require a retrial.

(Rhoda Shear Neft)

Commonwealth of Pennsylvania v.
William Scott, Rangos, J. ..........................................................Page 218
Sufficiency of the Evidence

Possession of a firearm can be established through the doctrine of
constructive possession, a legal fiction, by the Commonwealth prov-
ing that the defendant had both the power to control the firearm and
the intent to exercise such control. A gun was recovered from under

the driver’s seat of defendant’s car and a bullet was found in defen-
dant’s jacket pocket with the correct caliber for the weapon.

(Rhoda Shear Neft)

Michelle Frangos v. Stephen Hersh
and George Patrick Jordan IV, McCarthy, J. ..........................Page 220
Default Judgment

1. A Petition to Open a Default Judgment should have a verified
copy of an Answer attached to it. However, the courts have allowed
Preliminary Objections rather than an Answer to be appended to the
Petition to Open.

2. Where the Preliminary Objections do not state a meritorious
defense to defendant’s inactivity, the Petition to Open fails.

(Rhoda Shear Neft)

American National Insurance Company v.
Hollind Holdings, Inc., McCarthy, J. ......................................Page 223
Rules of Civil Procedure

Failure to timely comply with a court order setting a date certain
to file a Concise Statement of Matters Complained of on Appeal fails
to preserve any issues for appellate review.

(Rhoda Shear Neft)

Kosmos Cement Company v.
GMO Land Company, LLC, et al., Ward, J. ............................Page 224
Permanent Injunction

A permanent injunction is appropriate to bar the actions of defen-
dant where an Agreement of Sale and the Deed to the property pro-
hibit the development of the property for the purpose of producing or
manufacturing cement and the defendant ignores the plain language
of the documents by establishing a cement business on the property.

(Rhoda Shear Neft)
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From the ACBA

“Make an Impact” by donating time and resources
By Vicki L. Beatty

Since when do we devote newsprint
to encouraging you to check your
mail for an invoice? That’s right.

Not a check, but an invoice. You will
soon be receiving your dues statement
from the Allegheny County Bar Associ-
ation. Whether you know it or not, this
dues statement includes a contribution
toward the foundation’s Annual Make
an Impact (dues check off) Campaign.
For some of you, this is the line to
which you have paid little attention.
For others who never even see the dues
statement sent to their law firms, this
may come as a surprise. If so, you prob-
ably also do not know that most of your
firms pay only the membership dues
and do not make the additional contri-
bution toward the foundation. The fact
is that historically only about 18 per-
cent of the members of the bar associa-
tion contribute to the Make an Impact
Campaign. We would like to change
that, and with your help we can.

If we are going to make an “ask,” we
need to make sure you know where
your money is going. The mission of the
Allegheny County Bar Foundation is to
promote equal justice through public
service, education, and philanthropy.
As you go about your hectic days, it is
all too easy to forget that many of you
decided to go to law school with the
same ideal of promoting justice. The
years speed by and practical commit-
ments to your families, clients, and
practices can push aside thoughts of
making room in your schedules to ful-
fill the fanciful dreams of a soon-to-be
law student. After all, aren’t you all still
pursuing the goal of promoting justice

by your daily commit-
ment to the practice of
law? What else can the
foundation expect of
you?

The Allegheny Coun-
ty legal community is
indeed a generous
community. Not just
generous with your
dollars, but generous
with your time. In
2005, the foundation
started our Pro Bono
Center and through the
efforts of our Pro Bono
Coordinator Barbara
Griffin, the programs
developed and support-
ed by the Pro Bono Center continue to
grow. The Center works with 33 com-
munity partners to develop programs
to meet the legal needs of virtually
every under-served population and
recruit and train the volunteer attorney
and paralegal pools needed to provide
these services. In 2009, over 9,000 low
income clients were served by over 900
volunteer attorneys. In addition, our
Pro Bono Coordinator provided refer-
ral, advice, and direct legal services to
over 650 callers. This need is not sub-
siding. Can we use your help in contin-
uing our pro bono efforts? Absolutely.
Is that the only way you can help? No.

Many of you have donated your time
in other ways as well. In 2009, over
$47,000 was awarded by the founda-
tion in grants and scholarships to
deserving law students through our
named funds. Some of you serve on our
Loans and Scholarship Committee to
make this happen. Many of you have

worked with our Attor-
neys Against Hunger
Campaign to collect
and distribute over
$935,000 to local
hunger service agen-
cies over the past 17
years. Those of you
who have been able to
join us in packing and
unpacking food at
these distribution cen-
ters have been able to
see first hand the
impact of your efforts.
Others have collected
school products and
stuffed backpacks for
distributions to needy

children at local schools, given blood,
spoken at schools, and even given the
clothes off your back for our “Calling
All Suits” campaign.

Yet even if you do not have the time
to donate toward these worthy efforts,
your contributions can help just as
much. The foundation’s Make an
Impact Campaign is our one campaign
annually to raise unrestricted funds to
allow all of these programs and others
to continue to be available and grow. In
these days of decreasing grants and
corporate funding, as a legal communi-
ty we must look within to ensure that
the ideal of promoting justice within

the community continues to be a reali-
ty and not just an ideal.

We will not inundate you with glossy
flyers and weekly letters asking for
your money. We will not interrupt your
morning drive-time radio or evening
dinner with pledge breaks and phone
solicitations. We will simply ask you to
consider a $75 contribution to the Make
an Impact Campaign to ensure that
your goals and ours can continue to be
fulfilled. Seventy-five dollars. That
may be half, a quarter, or even less of a
billable hour for you. Put another way,
it is less than $1.50 per week. Is this too
much to ask to make a difference in the
lives of so many?

So how do you Make an Impact?
When you get your ACBA dues state-
ment this year, write the check for the
additional $75. If your dues statement
goes directly to your firm, you can
either send a check to the foundation
offices or make a donation online by
clicking the Make a Donation button on
our home page at www.acbf.org.
Encourage your firm to consider mak-
ing a per attorney contribution toward
the campaign or schedule a meeting
with the attorneys at your firm where
Lorrie Albert, Director of the Founda-
tion, can help you educate your col-
leagues about the programs we offer.
Every step and every dollar matters.
Make an Impact! ■

Vicki L. Beatty

Do You Have Any
Jury Verdicts to

Report?
If so, please forward the following information: Court;

Case Number; Jury Verdict; Date of Verdict; Judge; Plaintiff ’s
Attorney; Defendant’s Attorney; Type of Case; Experts; and
Remarks to: Jennifer Pulice, ACBA, 400 Koppers Building,

436 Seventh Avenue, Pittsburgh, PA 15219



PAGE 4 J U N E  1 8 ,  2 0 1 0L A W Y E R S J O U R N A L

Pa. Supreme Court admits attorney to
practice in Pennsylvania posthumously
By Tracy Carbasho

A distinguished attorney recently
admitted to practice law in Penn-
sylvania actually died in 1878.

George Boyer Vashon, who was born
in Pittsburgh on July 25, 1824, was
denied the right to practice law in
Allegheny County in 1847 and again in
1868 based solely on the fact that he
was African-American and therefore
could not vote.

The Allegheny County Bar Associa-
tion was not in existence at the time
Vashon was denied admission since it
was not formed until 1870.

The denial was made by a panel of
judges, despite Vashon’s impeccable
credentials. His achievements already
included becoming the first African-
American to graduate from Oberlin
College in Ohio in 1844.

Even though the rejection occurred
163 years ago, the Supreme Court of
Pennsylvania thought the matter
was important enough to reconsider.
The court issued an order on May 4
admitting Vashon posthumously to
the practice of law in the Courts of
the Commonwealth.

The Supreme Court order recog-
nizes Vashon’s credentials and achieve-
ments, further noting that “such
discrimination, of course, would be
intolerable today.”

“Time never plays a factor when you
are trying to right a wrong,’’ said
Supreme Court Chief Justice Ronald
Castille. “It was wrong when it hap-
pened, but it was legal when it hap-
pened. Back then, the counties con-
trolled the practice of law, and it was
very parochial.

“This incident points out a lot of bad
things in our history. You look back and
it’s hard to believe that something like
this really occurred,” added Castille.
“It shows the contrast between how
things used to be and how much
progress we have made. It really puts
things into perspective.”

Shortly after being rejected in
Allegheny County, Vashon was admit-
ted to practice in New York. One
month after his second petition was
denied, he was admitted to practice
before the U.S. Supreme Court in
Washington, D.C.

Vashon’s struggle to gain admission
in the city where he grew up was
brought to the attention of the state’s
high court by Pittsburgh attorney Wen-
dell Freeland, who filed a petition to
reform the records at the beginning of
this year.

The petition was
filed by Freeland and
Leslie Carter, an asso-
ciate at the Philadel-
phia office of Duane
Morris. It was filed on
behalf of Philadelphia
lawyer Nolan Atkinson
Jr., the great-grandson
of Vashon; and Paul
N.D. Thornell, who is
Atkinson’s nephew and
the great-great-grand-
son of Vashon. Thor-
nell, who currently
serves as vice presi-
dent of government
affairs for Citigroup
Inc. in Washington,
D.C., previously worked as deputy
director of legislative affairs for former
Vice President Al Gore.

Thornell, who has a penchant for
genealogy, remembers his grandmoth-
er (Frances Atkinson) telling him sto-
ries about his great-great-grandfather
way back when he was in fourth grade.
When Thornell was in fifth grade, he
wrote a paper about Vashon. He revis-
ited the subject again by writing a
more comprehensive article while
studying as a senior at the University
of Pennsylvania.

He later expanded the article, enti-
tled “The Absent Ones and the
Providers: A Biography of the
Vashons,” which was published in 1998
in the Journal of Negro History. Today,
Thornell is still passing along the fami-
ly’s history to his own son, Nolan, and
will one day share the stories with his
infant daughter, Lena.

“The Supreme Court order was
exciting and very gratifying. I wish my
grandmother would have been alive to
hear it,” said Thornell. “The order is a
reminder that George B. Vashon’s life
was one of accomplishment, but it was
also one that was thwarted on occasion.
He chose law as a way to effect change
and yet he was denied that right in his
own state.

“It’s an incredible tribute to my
uncle, Nolan Atkinson, who was able to
pursue the Supreme Court action using
the same process that George Vashon
did not have access to,” he added. “My
uncle’s outstanding work in the legal
field is validation of how he has carried
forward the family legacy.”

Thornell’s article captured the
attention of the Pennsylvania Bar Asso-
ciation, which published a story about
Vashon in 2007. The PBA article, in
turn, was noticed by Freeland. He con-

tacted Thornell and
Janet Davis, another
Vashon relative who
was living in Missouri.
Although the momen-
tum stalled for a short
time, Freeland was not
content to dispense
with the matter.

Atkinson, a partner
and the chief diversity
officer at the Philadel-
phia office of Duane
Morris, had also been
interested in correct-
ing the injustice for
many years. His inter-
est intensified after he
was informed by Cyn-

thia Baldwin, a Duane Morris partner
who was practicing in the firm’s Pitts-
burgh office, that Freeland was spear-
heading an effort to correct what had
happened to Vashon. He then contacted
Freeland to begin the collaboration.

The petition submitted by Freeland
and Carter states, “It is important for
all candidates for admission to the
Pennsylvania bar, but especially those
of diverse backgrounds to know the
true history of the contributions of
African-Americans to the legal profes-
sion and that African-Americans have a
history of legal scholarship in the Unit-
ed States that is over 150 years old.”

Atkinson said it is interesting to
note the accomplishments that were
made throughout history by African-
Americans.

“Despite the fact that we had not yet
fought the Civil War, there were accom-
plished men of color who had the skills
to be lawyers,” said Atkinson.

Like Vashon, Atkinson has achieved
noteworthy milestones in his life. He
was admitted to practice law in 1967
and was honored in 2009 to receive the
first Diversity Award from the
Philadelphia Bar Association. He dedi-
cated the award to Vashon for his con-
tributions to equality and justice.

It is not surprising that the story of
Vashon captured the interest of Free-
land because he has spent a lifetime
fighting for justice. He has practiced
law since 1951 with an emphasis on
civil rights.

“In 1945, I was a Tuskegee airman
fighting for justice. The command
barred us from going into the white
officers’ club,” recalled Freeland. “I
entered it after being ordered not to
and there were about 69 of us who were
placed under arrest in our quarters.”

The Tuskegee Airmen was the popu-

lar name for a group of African-Ameri-
can pilots who fought in World War II
as part of the U.S. Army Air Corps.

Long before WW II was fought,
Vashon was paving the way for other
African-Americans by achieving one
milestone after another—even though he
could not practice law in Pennsylvania.

Vashon graduated with valedictori-
an honors from Oberlin College and
presented the commencement address
in 1844.

In his speech to fellow graduates, he
noted that “Genius, talent, and learning
are not withheld by our common
Father…from persons of color.” He
received a bachelor’s degree and five
years later, Oberlin bestowed the mas-
ter of arts degree on him for his schol-
arly pursuits and achievements.

After graduating from Oberlin,
Vashon began a clerkship with Judge
Walter Forward, a prominent Pennsyl-
vania figure who later became U.S.
Secretary of the Treasury. Vashon stud-
ied with Forward for two years before
applying for admission to the local bar.
Despite his educational background
and unwavering support from Forward,
his application was declined.

A year after being refused the right
to practice law in his hometown, he left
Pennsylvania and became the first
African-American to be admitted in the
State of New York. He began his legal
practice in Syracuse, New York, in
1851. At the same time, he became an
activist to provide financial and legal
assistance to African-Americans who
fled from slavery.

In 1853, Vashon left his legal prac-
tice and accepted a professorship at
New York Central College in
McGrawville, New York. He returned
to Pittsburgh in 1857 and became prin-
cipal of the Colored Public Schools. Six
years later, he became president of
Avery College in Pittsburgh.

Believing that his accomplishments
were now worthy of being able to prac-
tice law in his native state, Vashon
made a second attempt in 1868 at gain-
ing bar admission in Allegheny County.
Again, his request was denied.

Ronald Schuler, an attorney with
Spilman Thomas & Battle, is currently
writing a book about the history of the
legal profession in Allegheny County.
The working title of the book, slated for
publication in 2011, is Steel Bar: The
Lives and Times of the Lawyers in
Pittsburgh and the Allegheny County
Bar Association, 1788-2008.

“George Vashon’s story is not just a

George Boyer Vashon, Esq.

Continued on page 11
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Local law students present oral arguments
before federal U.S. District and Third Circuit
By Tracy Carbasho

A group of law students at
Duquesne University recently
got a jump start on their careers

by participating in an experience usu-
ally reserved for practicing attorneys.

Students in the Bill of Rights, Civil
Rights Litigation Clinic presented oral
arguments before the U.S. District
Court for the Western District of Penn-
sylvania in April and the U.S. Court of
Appeals for the Third Circuit in May. In
particular, the case argued before the
District Court was Walker v. Campbell,
Civil Action No. 02-282 and the argu-
ments presented before the appellate
court pertained to Ball v. Muncy,
Appeal No. 09-1177.

Adrian Roe, adjunct professor for
the clinic, served as one of the supervis-
ing attorneys for the project. He noted
that Walker v. Campbell was chosen
because it involves interesting issues
relevant to the free speech rights of
prisoners. Meanwhile, he said Ball v.
Muncy involves a distinct issue under
the Prison Litigation Reform Act.

“Specifically, the question is whether
a standard complaint form given to
prisoners improperly places the burden
of proof with respect to the issue of
exhaustion on the prisoner as opposed
to the state,” explained Roe. “The court
provided counsel with a number of pris-
oner complaints and then the supervis-
ing attorneys and students picked the
cases that looked interesting.”

The supervising attorneys, who also
included Tracey McCants Lewis and
Katherine Fein, help students prepare
for the oral arguments and attend the
court sessions. However, Roe stressed
that the students collaborate as part of
their clinical work to develop the argu-
ments, draft the briefs, and present the
information before the judges.

“The students commented that the
opportunity to work on a federal civil
rights claim was the best part of law
school,” said Lewis, who serves as act-
ing director of clinical legal education
at the university. “Some students also
commented that researching the case
law and drafting the briefs were valu-
able experiences that will assist them
later in their careers.

“Their research and writing skills
were strengthened during the process of
working on the cases,” she added. “It is
also a priceless experience to place on
their resumes. Many potential employ-
ers will be impressed to see that the stu-
dents have worked on a case in federal
court. Not many practicing attorneys
have had the opportunity to present an

oral argument in federal court.”
Lewis said the Bill of Rights, Civil

Rights Litigation Law Clinic was start-
ed in 2002 and re-established as part of
the school of law’s clinic curriculum in
2008. The prisoner pro se program of
the Civil Rights Clinic was started dur-
ing the 2009-2010 academic year.

A flyer announcing the presentation
of the oral arguments states that the
Duquesne University School of Law
has utilized a variety of clinical educa-
tion techniques for more than 50 years
“to better prepare its students for the
practice of law, to introduce them to
employment opportunities, and to
remind them of the time-honored tradi-
tion of pro bono service to (members
of) the public who have limited access

to legal services.”
Lewis noted that all Duquesne law

clinics are available to second and
third-year students.

“Most law schools have some type of
clinical program,” said Roe. “The types
of clinics represented in the program
may vary. However, the opportunity to
participate in actual cases pending in
the U.S. District Court and the U.S.
Court of Appeals is rare.”

Students who participated in the
clinic experience included Courtney
Allan, Catherine Farrell, Kevin Frey-
der, Erin Langenbacher, Ashley Owens,
Amanda Aldridge, Keaton Carr, Jaimie
George, Michael Joyce, Benjamin
Knauff, Timothy Relich, Amber Rese-
tar, Catherine Spafford, Amie Thomp-

son, and Tiffany York.
Judges who have supported the

program in District Court include
Chief Judge Gary Lancaster and Chief
Magistrate Judge Amy Reynolds Hay,
as well as Magistrate Judges Lisa
Lenihan and Cathy Bissoon. Third
Circuit judges who have been credit-
ed for their assistance include Julio
Fuentes, Richard Nygaard, and
Joseph Weis Jr.

“The judges have greatly con-
tributed to the students’ educational
experience by giving careful attention
to the cases and asking the students
many challenging questions,” said Roe.
“We very much appreciate the partici-
pation of the judges. They have all been
extremely supportive.” ■

PHOTO BY TRACEY MCCANTS LEWIS

Law students at the Duquesne University School of Law presented oral arguments before the U.S. District Court
for the Western District of Pennsylvania in April and the U.S. Court of Appeals for the Third Circuit in May. (From
left to right) Supervising attorney Adrian Roe and students Ashley Owens and Amber Resetar following their oral
argument in the District Court.
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Inconsistent administration of test can create
question of intentional discrimination
By Maria Greco Danaher

The Fourth U.S. Circuit Court of
Appeals has reversed a lower
court’s summary judgment in

favor of an employer who required a
female employee to take a physical
ability test after an on-the-job injury,
even though it did not require such a
test for similarly situated male employ-
ees. Merritt v. Old Dominion Freight
Line Inc., Fourth Circ., No. 09-1498,
April 9, 2010.

Deborah Merritt worked for Old
Dominion Freight Lines as a Line Haul
driver. While Line Haul drivers spend
nights and weekends away from home,
driving across state lines, Old Domin-
ion also had Pickup and Delivery driv-
ers who worked locally and rarely had
to work nights or weekends. In 2002,
after six years as a Line Haul driver,
Merritt began to apply for a Pickup and
Delivery job, in order to spend more
time with her family. She claimed that
she applied for several open Pickup
and Delivery positions, but that less-
experienced male drivers were hired.
Merritt alleged that she was told by a
terminal manager that the company
didn’t want women in the Pickup and
Delivery jobs—which required more

lifting—because management was
afraid that a woman “would get hurt.”
Of the company’s 3100 Pickup and
Delivery drivers, only six were female.

In March 2004, Merritt was hired as
a Pickup and Delivery driver, but not
until two male Pickup and Delivery
drivers were asked how they would feel
about working with a woman. (They
responded that they would have no
trouble doing so.) Merritt was then put
on a 90-day probation period which,
she alleged, was not the typical proce-
dure for new Pickup and Delivery driv-
ers. By all reports, Merritt performed
her new job successfully, and received
no complaints from customers or co-
workers. During this initial time frame,
however, the terminal operations man-
ager allegedly told a male driver that
“this is not a woman’s place.”

In September 2004, Merritt suffered
an ankle sprain at work and also was
diagnosed with plantar fasciitis. Her
doctor prescribed light duty work until a
December 27 appointment. At that
appointment, the doctor concluded that
Merritt’s injury was “not a disabling
condition,” and that she could return to
work without restrictions. Just prior to
that appointment, however, the compa-
ny’s vice president of safety and person-

nel decided that Merritt would have to
pass a Physical Ability Test (PAT) before
she was allowed to return to work. The
test was administered on December 28,
immediately after Merritt’s full release
to return to work, and the company
determined that Merritt failed the test.
While the test showed no restrictions
related to Merritt’s ankle injury, it indi-
cated that the 5'1" Merritt was unable to
place a particular box on an overhead
shelf, and had difficulty walking back-
ward pulling a cable (Merritt testified
that the test occurred in a hallway full of
people, and that she bumped into sever-
al of them). On the basis of that test,
Merritt was fired for “inability to per-
form job.” She sued under Title VII,
claiming gender discrimination.

Although the lower court granted
summary judgment to Old Dominion,
that decision was reversed by the
Fourth Circuit. The appellate court
determined that a reasonable jury could
find that the evidence presented by
Merritt undermined Old Dominion’s
assertion that it had a “regular policy”
of requiring drivers to pass a PAT
before returning from injury-related
absences. In fact, the company used the
test inconsistently, and injured male
drivers often returned to work without

taking such a test. Further, the company
did not use the PAT—which originally
was developed for new applicants—to
test Merritt’s return from her ankle
injury, but applied the test for strength
and coordination. Therefore, the Court
found that, given the earlier statements
by other managers that the Pickup and
Delivery job was not suitable for
women, in light of the dearth of females
in that position, and considering that the
PAT was used only on an intermittent
basis and then typically for new hires, a
reasonable jury could find that gender
discrimination may have been the real
reason for Merritt’s termination.

The Court’s opinion and comments
create a road map for companies who
are serious about instituting a safety-
based testing program. According to
the Court, a neutral policy which served
the company’s legitimate business and
safety interests could have withstood
legal challenge. However, Old Domin-
ion’s selective use of the PAT, along
with the company’s changing rationales
for its use, possible sexist remarks, and
a statistical lack of females in the sub-
ject position all could indicate to a jury
that the company was reserving the
more desirable “Pickup and Delivery”
positions for male drivers. ■

Introduction to Google Scholar:
Legal Opinions and Journals
By Ryan L. Dansak and Dittakavi Rao

The launch of Google Scholar, and
Google’s “Legal Opinions and
Journals” section of its search

engine has already caused several free
case law research websites to shutter
their doors. Some of the websites’ cre-
ators left messages for their users
explaining that now that Google and its
seemingly infinite resources had
entered the free case law research
forum, it would be nearly impossible to
compete. Whether that prediction
proves true for all free case law web-
sites will not be known for several
years, but certainly Google’s foray into
the legal research market at least has
sent shivers down the spines of the
county’s largest providers of electronic
legal research.

Numerous websites exist that pro-
vide free access to statutory and
administrative law, and case law can be
found piecemeal at the websites of the
courts that issued the opinions. Indeed
there are several websites, although
fewer sites now that Google has
entered the marketplace, that offer a
one-stop shop for users where they can
search a database of opinions from
across the country or, alternatively, to
search a narrow jurisdiction. Such sites
include FindLaw (http://LP.findlaw
.com), Justia (www.justia.com), Finda-
Case (www.findacase.com), Public
Library of Law (www.plol.org), and
Cornell University Law School’s Legal
Information Institute (www.law.cornell
.edu). Solo practitioners and small law
firms may be particularly familiar with
LexisOne (www.lexisone.com).

These sites all, with varying degrees
of success, strive for what can be
thought of as the holy grail of online
legal research, which is a free website
that allows users to search with speci-
ficity, case law, statutes, regulations,
administrative law, and journals. Some

of the sites require users to belong to a
bar association, some are free but
require user registration, and some
have limited databases for users to
search. Google Scholar’s Legal Opin-
ions and Journals search engine
requires no bar membership, no regis-
tration, and currently has one of if not
the most extensive database of free
case law.

While still in the “Beta” testing
phase of its production, Google Scholar
has fast become a go-to resource for
college and graduate students perform-
ing research for essays, theses, and dis-
sertations. Google Scholar returns
search results in order of relevance to
users’ inquiries. In other words, the
most useful result is listed on the top of
the page. This relevance ranking
matrix takes into consideration the
number of times the searched word or
phrase appears in the article, the
author, the publication, and the number
of times the publication has been cited
in the literature. A lesser known fea-
ture of Google Scholar, which operates
on the same relevance matrix, is the
Legal Opinions and Journals option.

Currently, opinions for United States
state appellate and Supreme Court
cases are available back to 1950. Unit-
ed States Federal District, Circuit, Tax,
and Bankruptcy court cases are avail-
able back to 1923, and United States
Supreme Court cases are available
back to 1791.

From Google Scholar’s home page,
accessible at http://scholar.google.com,
users can click the “Legal Opinions and
Journals” radio button below the
search box. The website, in its broadest
search function, then works like the
familiar Google search engine. Users
type in a word or a phrase into the
search box, click “search,” and the
engine returns a list of cases and jour-
nals that contain the searched-for term.

For example, a search for the term

“merger doctrine” returns a list of
cases from across all American juris-
dictions that contain that phrase. The
first result returned is a California
Supreme Court case captioned People
v. Ireland, which deals in part with the
issue of merger in felony murder tri-
als. Results are returned from the
default option of “legal opinions and
journals;” however, using the drop-
down menu at the top of the page,
users can narrow the results by select-
ing one of the following: “articles and
patents,” “articles excluding patents,”
“federal cases,” “Pennsylvania cases,”
and “advanced search.”

From the page with the search
results, users can read a short excerpt
from the case containing the searched-
for phrase in order to help determine if
the case is on point. They are also given
the court that issued the opinion and a
parallel citation. Below the excerpt is a
hyperlink that lists the number of
resources that have cited to the case
and also provides a link to “related arti-
cles.” Next to the caption hyperlink,
which takes users to the text of the
opinion, is a link titled “how cited.”
Clicking on the link takes users to a
page that lists quoted passages from
other cases citing the original case, and
a hyperlink to that subsequent case. On
the right-hand side of the page are
hyperlinks to cases and journals that
have cited to the original case. There is
also a sidebar titled “related docu-
ments” that allows readers to delve
deeper into related issues by clicking
on hyperlinks to cases and journals that
are ancillary to the original case. Users
can either view the text of the case by
clicking on the caption hyperlink from
the main returned-results page, or by
clicking on the “view this case” tab on
the “how cited” page.

Users can also get a specific case
simply by typing in the caption of the
case in the search box and clicking

“Search.” For example, a search for
“Miranda v. Arizona” returned nearly
93,000 results, with the seminal Miran-
da case, cited by 44,723 other
resources, listed on the top of the page.
Users can also search by citation; how-
ever, they may need to look down the
page of results before finding their
case. A search for “384 US 436” (search
performed with quotation marks)
returned three citations before the
actual Miranda v. Arizona case—a
minor inconvenience, but one that can
be exacerbated when the citation is to a
less famous case.

By placing the citation in quotation
marks, the search engine will return
cases with the exact citation. For exam-
ple by searching for “467 Pa 1” (with
quotation marks), the search engine
will provide users with cases that con-
tain that exact phrase. The first case at
the top of the results page happens to
be Commonwealth v. Heinbaugh, 467
Pa. 1 (1976).

If users do not include the quotation
marks, the search engine will provide
cases that contain any segment of the
searched-for phrase. For example, a
search of “467 Pa 1” (without quotation
marks) will return Commonwealth v.
Heinbaugh, 467 Pa. 1 (1976) at the top
of the page, but it will also return Com-
monwealth v. Gee, 467 Pa. 123 (1976).
This feature can, of course, be helpful
if users are unsure of the exact cita-
tion. Typing in part of the citation,
without quotation marks, should
return the desired case, even if the
user has to do a bit of searching
through the listed cases.

Once users click into the body of the
opinion, they are greeted, from top to
bottom, by the name of the reporters
where the case is found, the caption of
the case, the docket number, the court
name, the date decided, a detailed list
of the parties, and the writing judge.

Continued on page 11
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Judge McCarthy presented
with Chairman’s coin

PHOTO COURTESY OF U.S. JOINT CHIEFS OF STAFF

Admiral Michael Mullen, Chairman of the Joint Chiefs of Staff of the
United States, recognized Judge Michael McCarthy and the ACBA Military & Veter-
ans Affairs Committee and presented Judge McCarthy (pictured with his wife Jan-
ice) with a Chairman’s coin on April 19, 2010, at Soldiers & Sailors Memorial Hall.

Company pays judgment
for sexual harassment
of teenaged employees
By Maria Greco Danaher

The EEOC announced on May 5,
2010 that Ohio-based Everdry
Marketing and Management, Inc.,

has paid over $500,000 in damages in
interest to satisfy a judgment against
that company stemming from a 2006
jury trial. The original claims were
filed by 13 women, mostly teenagers
at the time of the incidents, who
worked at the company’s Rochester,
N.Y., location as telemarketers. EEOC
v. Everdry Mktg. & Mgmt., Inc.,
W.D.N.Y., No. 01-cv-6329, judgment
satisfied, May 5, 2010.

The case originally was filed by the
EEOC in 2001 as part of its
“Youth@Work” initiative, targeted at
training young people about illegal
workplace discrimination and harass-
ment. The complaint included claims
that male managers and co-workers at

the Rochester franchise of Everdry
verbally and physically harassed the
young women between 1998-2002,
making numerous sexual remarks and
jokes, and on one occasion, promising a
raise in return for sexual acts. Follow-
ing a multi-week trial in federal court
in New York in October of 2006, a jury
originally awarded $585,000 in dam-
ages to the 13 plaintiffs; that amount
ultimately was reduced to $471,096.
The jury concluded that the Rochester
affiliate at which the incidents
occurred was part of an “integrated
enterprise,” and that Everdry there-
fore violated Title VII of the Civil
Rights Act by allowing the harassment.

Afterwards, Everdry appealed the
verdict on the basis that as a franchise,
the Rochester affiliate was not part of
the Everdry company. The Second U.S.
Circuit Court of Appeals rejected that

Bar Briefs

News and Notes
Maiello Brungo

& Maiello has been
appointed Solicitor
for the Allegheny
County North Tax
Collection Commit-
tee. Lawrence J.
Maiello, Michael L.
Brungo and Falco
A. Muscante will be
the primary attor-
neys for the TCC.

◆    ◆    ◆
Thorp Reed &

Armstrong, LLP
Partner David G.
Ries received the
M c C l a u g h e r t y
Award from the
Energy & Mineral
Law Foundation
(EMLF). Ries was
recognized for his
service to the legal
profession, the natu-
ral resources indus-
try, and the EMLF.

◆    ◆    ◆
Matthew M. Hoffman, a shareholder

with Tucker Arensberg, P.C. was
recently selected to receive the Distin-
guished Achievement in Law Award
from the Tri-State Area School Study
Council. Hoffman is Co-Chair of the
firm’s Municipal and School Practice

Group and current-
ly serves as solici-
tor for various
school entities
throughout western
Pennsylvania.

People on the
Move

Andrew J. Leger,
Jr., William G. Ball,
and Matthew A.
Fiscus welcome

Heather L. Schmidt as a partner with
Leger & Ball, P.C. Schmidt concen-
trates her practice in family law,
including divorce, custody, prenuptial,
postnuptial, and property settlement
agreements, disputes regarding alimo-
ny, spousal support, child support, and
protection from abuse.

◆    ◆    ◆
Houston Harbaugh, P.C. announces

the addition of a Senior Associate to its
Labor and Employment Department:
James W. Southworth. Southworth con-
centrates his practice in the area of
labor and employment law. ■

All submissions for “Bar Briefs” or “In
Memoriam” should be sent to the atten-
tion of David Blaner, ACBA Executive
Director, 400 Koppers Building, 436 Sev-
enth Ave., Pittsburgh, Pa., 15219, or e-
mailed to dblaner@acba.org.

Lawrence J.
Maiello

Michael L.
Brungo

Falco A.
Muscante

Continued on page 11
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Third Circuit Court Practitioners
guide to Twombly and Iqbal
By Rhonda Wasserman and

Frederick B. Goldsmith

Rule 8(a)(2) of the Federal Rules
of Civil Procedure requires only
that “[a] pleading that states a

claim for relief must contain…a short
and plain statement of the claim show-
ing that the pleader is entitled to
relief…” For fifty years, the United
States Supreme Court interpreted the
federal pleading standard imposed by
Rule 8(a)(2) quite flexibly and liberal-
ly. For example, in Conley v. Gibson,
355 U.S. 41 (1957), the Court applied
what it deemed “the accepted rule that
a complaint should not be dismissed for
failure to state a claim unless it
appears beyond doubt that the plaintiff
can prove no set of facts in support of
his claim which would entitle him to
relief.” The Court maintained that the
Federal Rules “do not require a
claimant to set out in detail the facts
upon which he bases his claim. To the
contrary, all the Rules require is ‘a
short and plain statement of the claim’
that will give the defendant the fair
notice of what the plaintiff ’s claim is
and the grounds upon which it rests.”

For decades after Conley, the
Supreme Court adhered to this flexible
and liberal interpretation of Rule 8. In
Leatherman v. Tarrant County Nar-
cotics Intelligence & Coordination
Unit, 507 U.S. 163 (1993), a unanimous
court reaffirmed Conley, rejected a

heightened pleading requirement, and
noted that if claims of municipal liabil-
ity under section 1983 should be sub-
ject to a heightened pleading require-
ment, that result “must be obtained by
the process of amending the Federal
Rules, and not by judicial interpreta-
tion.” The more democratic, open
process for amending the Rules envi-
sioned by 28 U.S.C. §§2072-2074 should
be employed. Approximately ten years
later, in Swierkiewicz v. Sorema N.A.,
534 U.S. 506 (2002), the Supreme Court
again unanimously rejected a height-
ened pleading requirement.

Given the court’s longstanding
reliance on Conley and its liberal inter-
pretation of Rule 8(a)(2), it came as a
surprise to many when, five years after
Swierkiewicz, the Supreme Court in
Bell Atlantic Corp. v. Twombly, 550 U.S.
544 (2007), rejected Conley’s “no set of
facts” language and imposed a plausi-
bility requirement at the pleading stage
of a federal antitrust action. While con-
ceding that the complaint need not con-
tain detailed factual allegations, the
court noted that “a plaintiff ’s obligation
to provide the ‘grounds’ of his ‘enti-
tle[ment] to relief ’ requires more than
labels and conclusions, and a formula-
ic recitation of the elements of a cause
of action will not do. Factual allega-
tions must be enough to raise a right to
relief above the speculative level.” In a
footnote, the court added that “Rule
8(a)(2) still requires a ‘showing,’ rather

than a blanket assertion, of entitlement
to relief.”

The Twombly court conceded its “no
set of facts” language in Conley v. Gib-
son would permit a “wholly conclusory
statement of claim” to “survive a
motion to dismiss whenever the plead-
ings left open the possibility that a
plaintiff might later establish some ‘set
of [undisclosed] facts’ to support recov-
ery.” But noting that Conley’s “no set of
facts” language had been “questioned,
criticized, and explained away,” the
court concluded that “this famous
observation has earned its retirement.”
The court denied it was requiring
“heightened fact pleading of specifics,
but only enough facts to state a claim to
relief that is plausible on its face.
Because the plaintiffs here have not
nudged their claims across the line
from conceivable to plausible, their
complaint must be dismissed.”

The lower federal courts struggled to
determine whether Twombly imposed a
heightened pleading requirement,
whether “it imposed a new ‘plausibility’
requirement at the pleading stage that
materially alters the notice pleading
regime,” Phillips v. County of Alleghe-
ny, 515 F.3d 224, 233 (Third Cir. 2008),
and whether it applied beyond the
antitrust context.

A mere two years after deciding
Twombly, the Supreme Court itself
offered some guidance on these ques-
tions in Ashcroft v. Iqbal, U.S., 129 S.Ct.

1937 (2009). Writing for a five-member
majority (which did not include Justice
Souter, the author of the majority opin-
ion in Twombly), Justice Kennedy
explicitly declined to limit Twombly to
pleadings in antitrust cases. The opin-
ion began by noting that “[a] pleading
that offers ‘labels and conclusions’ or ‘a
formulaic recitation of the elements of
a cause of action will not do.’ Nor does
a complaint suffice if it tenders ‘naked
assertions[s]’ devoid of ‘further factual
enhancement.’” The Iqbal court
gleaned two “working principles” from
Twombly. “First, the tenet that a court
must accept as true all of the allega-
tions contained in a complaint is inap-
plicable to legal conclusions. Thread-
bare recitals of the elements of a cause
of action, supported by mere concluso-
ry statements, do not suffice.”

“Second, only a complaint that states
a plausible claim for relief survives a
motion to dismiss. Determining
whether a complaint states a plausible
claim for relief will…be a context-spe-
cific task that requires the reviewing
court to draw on its judicial experience
and common sense. But where the well-
pleaded facts do not permit the court to
infer more than the mere possibility of
misconduct, the complaint has alleged-
but it has not ‘show[n]’—’that the
pleader is entitled to relief.’” In short,
“legal conclusions…must be supported
by factual allegations. When there are
well-pleaded factual allegations, a court



J U N E  1 8 ,  2 0 1 0 PAGE 9L A W Y E R S J O U R N A L

should assume their veracity and then
determine whether they plausibly give
rise to an entitlement to relief.” Apply-
ing this construction of Rule 8, the Iqbal
court concluded that the plaintiff ’s
complaint “has not ‘nudged [his] claims’
of invidious discrimination ‘across the
line from conceivable to plausible.’”

In Phillips v. County of Allegheny,
515 F.3d 224 (Third Cir. 2008), the plain-
tiff, Jeanne Phillips, alleged that her
son had been shot and killed by a
recently terminated dispatcher
employed by the Allegheny County 911
Call Center. The complaint named
Allegheny County, Allegheny County
911, a 911 Call Center supervisor, and
five 911 Call Center dispatchers as
defendants. Phillips alleged violations
of her late son’s civil rights under 42
U.S.C. §1983 and through pendent juris-
diction, wrongful death and survival
claims. The defendants moved to dis-
miss Phillips’ claims under Federal
Rule 12(b)(6).

In assessing Twombly’s impact on
the federal court pleading standard, the
Third Circuit in Phillips wrote: “Rule
8(a)(2)…requires not merely a short
and plain statement, but instead man-
dates a statement “showing that the
pleader is entitled to relief.”…[T]here
must be some showing sufficient to jus-
tify moving the case beyond the plead-
ings to the next stage of litigation.”

Although the Phillips court held that
the complaint against one defendant
failed to allege an affirmative act
required to demonstrate state action, it
nevertheless concluded that the dis-
trict judge erred in dismissing the com-
plaint without offering Phillips the
opportunity to amend her complaint.

Eighteen months after its decision
in Phillips and three months after the
Supreme Court’s decision in Iqbal, the
Third Circuit decided Fowler v. UPMC

Shadyside, 578 F.3d 203 (Third Cir.
2009). There, the Third Circuit
explained the recent shift in federal
pleading standards: “Standards of
pleading have been in the forefront of
jurisprudence in recent years. Begin-
ning with the Supreme Court’s opinion
in Bell Atlantic Corp. v. Twombly, con-
tinuing with our opinion in Phillips,
and culminating recently with the
Supreme Court’s decision in Ashcroft v.
Iqbal, pleading standards have seem-
ingly shifted from simple notice plead-
ing to a more heightened form of
pleading, requiring a plaintiff to plead
more than the possibility of relief to
survive a motion to dismiss.” [Cita-
tions omitted.]

Clarifying the reach of Iqbal and
Twombly, the Third Circuit in Fowler
stated that Iqbal “makes clear that the
Twombly ‘facial plausibility’ pleading
requirement applies to all civil suits in
the federal courts.” It found that, after
Iqbal, “conclusory or ‘bare-bones’ alle-
gations will no longer survive a motion
to dismiss …,” and, to prevent dismissal,
“all civil complaints must now set out
‘sufficient factual matter’ to show that
the claim is facially plausible.”

Fowler summarized the process a
district court should follow in ruling on
a motion to dismiss, post Iqbal:
“[D]istrict courts should conduct a
two-part analysis. First, the factual and
legal elements of a claim should be sep-
arated. The District Court must accept
all of the complaint’s well-pleaded
facts as true, but may disregard any
legal conclusions. Second, a District
Court must then determine whether the
facts alleged in the complaint are suffi-
cient to show that the plaintiff has a
“plausible claim for relief.” In other
words, a complaint must do more than
allege the plaintiff ’s entitlement to
relief. A complaint has to “show” such

an entitlement with its facts. As the
Supreme Court instructed in Iqbal,
“[w]here the well-pleaded facts do not
permit the court to infer more than the
mere possibility of misconduct, the
complaint has alleged—but it has not
‘show[n]’—’that the pleader is entitled
to relief.’” This “plausibility” determi-
nation will be “a context-specific task
that requires the reviewing court to
draw on its judicial experience and
common sense.” [Citations omitted.]

In reversing the district court’s dis-
missal of the complaint, the Third Cir-
cuit in Fowler found that the district
court had carried Twombly and Iqbal
too far, improperly applying an eviden-
tiary standard at the pleading stage:
“Even post-Twombly, it has been noted
that a plaintiff is not required to estab-
lish the elements of a prima facie case
but instead, need only put forth allega-
tions that “raise a reasonable expecta-
tion that discovery will reveal evidence
of the necessary element.”

The Third Circuit has yet to address
whether Twombly and Iqbal apply to
affirmative defenses. In Romantine v.
CH2M Hill Engineers, Inc., 2009 WL
3417469 (W.D. Pa. Oct. 23, 2009), Mag-
istrate Judge Lenihan held they do not.
The plaintiff, Ralph Romantine,
alleged defendant, CH2M Hill Engi-
neers, Inc., terminated his employment
based on his age in violation of the Age
Discrimination in Employment Act.
Romantine then moved to strike por-
tions of the defendant’s answer and all
of its affirmative defenses. Magistrate
Judge Lenihan denied the motion, rul-
ing that Twombly and Iqbal do not
apply to affirmative defenses: “The
Supreme Court in Twombly was inter-
preting pleading requirements of Rule
8(a)(2). This court does not believe that
Twombly is appropriately applied to
either affirmative defenses under 8(c),

or general defenses under Rule 8(b),
and declines to so extend the Supreme
Court ruling as requested by Plaintiff.”
Courts in other circuits, however, have
held that Twombly and Iqbal do apply
to affirmative defenses.

Post Twombly and Iqbal, Rule 8’s
standard of a “short and plain state-
ment of the claim” requires “more than
labels and conclusions, and a formulaic
recitation of the elements of a cause of
action.” Plaintiffs must now “nudge
their claims across the line from con-
ceivable to plausible.” Legal conclu-
sions must now “be supported by factu-
al allegations.” Even when a complaint
possesses well-pleaded factual allega-
tions, district courts will “assume their
veracity,” but further inquire “whether
they plausibly give rise to an entitle-
ment to relief.” Does this heightened
standard apply to affirmative or gener-
al defenses? Stay tuned. ■

Rhonda Wasserman teaches at the Uni-
versity of Pittsburgh School of Law. Fred-
erick Goldsmith is Chair-Elect of the
ACBA Federal Court Section and prac-
tices with Goldsmith & Ogrodowski, LLC.
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Continuing Legal Education
sponsored by the ACBA and PBI

C L E  P R O G R A M S

ACBA Registration Information: Register for any of these programs via: Mail: CLE Dept., ACBA, 400
Koppers Building, 436 Seventh Avenue, Pittsburgh, PA 15219; Fax 412-261-6438; Phone: 412-402-6612.
PBI Registration Information: MAIL: PBI, 5080 Ritter Road, Mechanicsburg, PA 17055-6903; FAX:
(717) 796-2348; PHONE: (717) 796-0804 or (800) 932-4637; ON THE WEB: www.pbi.org. All PBI CLE
programs are sponsored by The Pennsylvania Bar Institute & The Allegheny County Bar Association.

BUSINESS
PLI – Audit Committee Workshop 2010

For details on this program, go to www.pli.edu.
Credits: 5 substantive, 1 ethics • When: Simulcast – Wednesday, June 23, 2010; 9:00 a.m. to 5:00 p.m.;
check-in begins at 8:30 a.m. • Where: PBI Professional Development Conference Center, Heinz 57
Ctr., 7th Fl. • Tuition (includes course book and lunch): $1,595. Register with PBI.

Drafting Legal Opinion Letters
Hear how law offices are educating their attorneys; explore changes

to various guidelines governing the drafting of opinion letters;
discuss hot issues emerging in this area of the law. 

Credits: 3 substantive • When: Tuesday, June 29, 2010; 9:00 a.m. to 12:15 p.m., check-in begins at
8:30 a.m. • Where: PBI Professional Development Conference Center, Heinz 57 Ctr., 7th Fl. • Tuition
(includes course book): *Early Registration Discount - Member-Pa., or any co. bar assn: $199;
Member admitted after 1/1/06: $179; Nonmember: $219; Paralegals attending with an attorney: $99;
Paralegals attending alone: $129; Judges & judicial law clerks: $100; Judges & judicial law clerks
admitted after 1/1/06 $90. *Standard Registration - Member-Pa., or any co. bar assn: $224; Member
admitted after 1/1/06: $204; Nonmember: $244; Paralegals attending with an attorney: $124; Parale-
gals attending alone: $154; Judges & judicial law clerks: $125; Judges & judicial law clerks admitted
after 1/1/06: $115. *Registrations received more than 2 days before the presentation qualify for the
Early Registration Discount. Register with PBI.

CIVIL LITIGATION
Electronic Discovery

Rules, Tips & Tactics. Addresses how the Federal
Rules of Civil Procedure govern discovery of electronic information; explores

horizon for rules and procedures; and much, more!
Credits: 5 substantive, 1 ethics *Must attend entire program to receive ethics credit. • When: Simulcast – Tues-
day, June 22, 2010; 8:30 a.m. to 3:30 p.m., check-in begins at 8:00 a.m. • Where: PBI Professional
Development Conference Center, Heinz 57 Ctr., 7th Fl. • Tuition (includes course book and lunch):
*Early Registration Discount - Member-Pa., or any co. bar assn: $319; Member admitted after 1/1/06:
$299; Nonmember: $339; Paralegals attending with an attorney: $99; Paralegals attending alone: $129;
Judges & judicial law clerks: $160; Judges & judicial law clerks admitted after 1/1/06: $150. *Standard
Registration - Member-Pa., or any co. bar assn: $344; Member admitted after 1/1/06: $324; Nonmem-
ber: $364; Paralegals attending with an attorney: $124; Paralegals attending alone: $154; Judges & judi-
cial law clerks: $185; Judges & judicial law clerks admitted after 1/1/06: $175. *Registrations received
more than 2 days before the presentation qualify for the Early Registration Discount. Register with PBI.

ESTATES PRACTICE
Wills v. Trusts: A Primer on The Right Tool for Your Clients

This course will equip you with the information you need to
determine what is best for your client. Join us to learn the answers to

important questions you have when preparing wills or trusts. 
Credits: 4 substantive • When: Tuesday, June 22, 2010; 12:15 p.m. to 4:30 p.m., check-in and lunch
begin at 11:45 a.m. • Where: PBI Professional Development Conference Center, Heinz 57 Ctr., 7th
Fl. • Tuition (includes course book and lunch): *Early Registration Discount - Member-Pa., or any
co. bar assn: $199; Member admitted after 1/1/06: $179; Nonmember: $219; Paralegals attending with
an attorney: $99; Paralegals attending alone: $129; Judges & judicial law clerks: $100; Judges & judi-
cial law clerks admitted after 1/1/06: $90. *Standard Registration - Member-Pa., or any co. bar assn:
$224; Member admitted after 1/1/06: $204; Nonmember: $244; Paralegals attending with an attorney:
$124; Paralegals attending alone: $154; Judges & judicial law clerks: $125; Judges & judicial law clerks
admitted after 1/1/06: $115. *Registrations received more than 2 days before the presentation qualify
for the Early Registration Discount. Register with PBI.

ETHICS
Juvenile Injustice in Luzerne County

Focuses on the legal rights violated, available remedies when
faced with a miscarriage of justice and what reforms can be

implemented to avoid similar problems in the future.
Credits: 4 ethics • When: Monday, June 21, 2010; 9:00 a.m. to 1:15 p.m., check-in begins at 8:30 a.m.
• Where: PBI Professional Development Conference Center, Heinz 57 Ctr., 7th Fl. • Tuition
(includes course book): *Early Registration Discount - Member-Pa., or any co. bar assn: $189;
Member admitted after 1/1/06: $169; Nonmember: $209; Paralegals attending with an attorney: $99;
Paralegals attending alone: $129; Judges & judicial law clerks: $95; Judges & judicial law clerks admit-
ted after 1/1/06: $85. *Standard Registration - Member-Pa., or any co. bar assn: $214; Member admit-
ted after 1/1/06: $194; Nonmember: $234; Paralegals attending with an attorney: $124; Paralegals
attending alone: $154; Judges & judicial law clerks: $120; Judges & judicial law clerks admitted after
1/1/06: $110. *Registrations received more than 2 days before the presentation qualify for the Early
Registration Discount. Register with PBI.

FAMILY LAW
Family Educational Rights and Privacy Act

Answers the frequently asked questions posed by parents,
students, school & court personnel and counsel. Panel discusses
penalties for FERPA violations & how to register a complaint.

Credits: 2 substantive, 1 ethics *Must attend entire program to receive ethics credit • When: Simulcast - Thurs-
day, June 24, 2010; 9:00 a.m. to 12:15 p.m., check-in begins at 8:30 a.m. • Where: PBI Professional
Development Conference Center, Heinz 57 Ctr., 7th Fl. • Tuition (includes course book): *Early
Registration Discount - Member-Pa., or any co. bar assn: $189; Member admitted after 1/1/06: $169;
Nonmember: $209; Paralegals attending with an attorney: $99; Paralegals attending alone: $129;
Judges & judicial law clerks: $95; Judges & judicial law clerks admitted after 1/1/06: $85. *Standard Reg-
istration - Member-Pa., or any co. bar assn: $214; Member admitted after 1/1/06: $194; Nonmember:
$234; Paralegals attending with an attorney: $124; Paralegals attending alone: $154; Judges & judicial
law clerks: $120; Judges & judicial law clerks admitted after 1/1/06: $110. *Registrations received more
than 2 days before the presentation qualify for the Early Registration Discount. Register with PBI.

GENERAL PRACTICE
General Practitioners’ Update 2010

A “year in review” look at developments that will shape your
cases with a book that parallels the presentation, includes

summaries of the cases, and provides a year-long long desk mate.
Credits: 5 substantive, 1 ethics • When: Wednesday, June 23, 2010; 8:30 a.m. to 4:10 p.m., check-in begins
at 8:00 a.m. • Where: PBI Professional Development Conference Center, Heinz 57 Ctr., 7th Fl. • Tuition
(includes course book): *Early Registration Discount - Member-Pa., or any co. bar assn: $229; Member
admitted after 1/1/06: $209; Nonmember: $249; Paralegals attending with an attorney: $99; Paralegals
attending alone: $129; Judges & judicial law clerks: $115; Judges & judicial law clerks admitted after
1/1/06: $105. *Standard Registration - Member-Pa., or any co. bar assn: $254; Member admitted after
1/1/06: $234; Nonmember: $274; Paralegals attending with an attorney: $124; Paralegals attending alone:
$154; Judges & judicial law clerks: $140; Judges & judicial law clerks admitted after 1/1/06: $130. *Regis-
trations received more than 2 days before the presentation qualify for the Early Registration Discount.

Breaking Down the Basics Series – How to Prepare for
Your First Residential Real Estate Settlement
This is one of 5, 2 hour, sessions designed for the new attorney,
or the attorney who has recently changed practice areas, started
their own firm or expanded into new areas in general practice.

Credits: 2 substantive per each session • When: Tuesday, June 29, 2010; 12:00 p.m. to 2:00 p.m., check-
in and lunch begin at 11:30 a.m. • Where: PBI Professional Development Conference Center, Heinz
57 Ctr., 7th Fl. • Tuition (includes course material and lunch): One Session: $129; Two Sessions:
$229; Three Sessions: $329; Four Sessions: $429; Five Sessions: $499. Register with PBI.

INTELLECTUAL PROPERTY
PLI – Markman Hearings and Claim Construction in

Patent Litigation
For details on this program, go to www.pli.edu.

Credits: 6 substantive • When: Simulcast – Wednesday, June 30, 2010; 9:00 a.m. to 5:00 p.m.; check-
in begins at 8:30 a.m. • Where: PBI Professional Development Conference Center, Heinz 57 Ctr., 7th
Fl. • Tuition (includes course book and lunch): $1,495. Register with PBI.

MEDICINE FOR LAWYERS
Anatomy for Lawyers: The Back and Knee
Captivating multi-media presentation! Attention will be paid

to the limitations of diagnostic tests. Learn how to defend
the back or knee claim. Valuable advice to win your case.

Credits: 5 substantive, 1 ethics • When: Simulcast – Friday, June 25, 2010; 8:30 a.m. to 3:30 p.m.,
check-in begins at 8:00 a.m. • Where: PBI Professional Development Conference Center, Heinz 57
Ctr., 7th Fl. • Tuition (includes course book and lunch): *Early Registration Discount - Member-
Pa., or any co. bar assn: $279; Member admitted after 1/1/06: $259; Nonmember: $299; Paralegals
attending with an attorney: $99; Paralegals attending alone: $129; Judges & judicial law clerks: $140;
Judges & judicial law clerks admitted after 1/1/06 $130. *Standard Registration - Member-Pa., or any
co. bar assn: $304; Member admitted after 1/1/06: $284; Nonmember: $324; Paralegals attending with
an attorney: $124; Paralegals attending alone: $154; Judges & judicial law clerks: $165; Judges & judi-
cial law clerks admitted after 1/1/06: $155. *Registrations received more than 2 days before the pres-
entation qualify for the Early Registration Discount. Register with PBI.

REAL ESTATE PRACTICE
Understanding Easements in Pennsylvania

Practical tools/legal knowledge you need. Answers for determining
whether an easement/right of way exists; how to analyze the

nature/scope of it; enforce one or defend against one.
Credits: 4 substantive • When: Thursday, June 24, 2010; 8:30 a.m. to 12:45 p.m.; check-in begins at
8:00 a.m. • Where: PBI Professional Development Conference Center, Heinz 57 Ctr., 7th Fl. • Tuition
(includes course book): *Early Registration Discount - Member-Pa., or any co. bar assn: $219;
Member admitted after 1/1/06: $199; Nonmember: $239; Paralegals attending with an attorney: $99;
Paralegals attending alone: $129; Judges & judicial law clerks: $110; Judges & judicial law clerks
admitted after 1/1/06: $100. *Standard Registration - Member-Pa., or any co. bar assn: $244; Member
admitted after 1/1/06: $224; Nonmember: $264; Paralegals attending with an attorney: $124; Parale-
gals attending alone: $154; Judges & judicial law clerks: $135; Judges & judicial law clerks admitted
after 1/1/06: $125. *Registrations received more than 2 days before the presentation qualify for the
Early Registration Discount. Register with PBI.

SECURITIES
PLI – Fundamentals of Broker-Dealer Regulation 2010

For details on this program, go to www.pli.edu.
Credits: 6.5 substantive • When: Simulcast – Monday, June 28, 2010; 9:00 a.m. to 5:15 p.m.; check-in
begins at 8:30 a.m. • Where: PBI Professional Development Conference Center, Heinz 57 Ctr., 7th Fl.
• Tuition (includes course book and lunch): $1,595. Register with PBI.

SKILLS TRAINING
Persuasion Workshop:

Elements of Advocacy for Every Lawyer
Limited enrollment interactive workshop! Learn-by-doing, gain
immediate improvement in skill and comfort levels in advocacy,

communication skills, negotiation process, and much more!
Credits: 5 substantive, 1 ethics • When: Monday, June 21, 2010; 9:00 a.m. to 4:00 p.m.; check-in and
continental breakfast begin at 8:30 a.m. • Where: PBI Professional Development Conference Center,
Heinz 57 Ctr., 7th Fl. • Tuition (includes course materials and luncheon): *Early Registration
Discount - Member-Pa., or any co. bar assn: $299; Member admitted after 1/1/06: $279; Nonmember:
$349; Paralegals: $279; Judges & judicial law clerks: $199; Judges & judicial law clerks admitted after
1/1/06: $189. *Standard Registration - Member-Pa., or any co. bar assn: $324; Member admitted after
1/1/06: $304; Nonmember: $374; Paralegals: $304; Judges & judicial law clerks: $224; Judges & judi-
cial law clerks admitted after 1/1/06: $214. *Registrations received more than 2 days before the pres-
entation qualify for the Early Registration Discount. Register with PBI.
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Lawyers’ Mart

APPRAISALS

ANTIQUE AUTO APPRAISALS for all vehicles 1900 to 1990.
Expert Witness. Certified Appraiser - K. Merusi. 412-731-2878.

DOCUMENT EXAMINER/
HANDWRITING

J. WRIGHT LEONARD, BCFE, CDE. Certified. Experienced in
Federal, State & Local Courts. Testimony in Civil & Criminal
Matters. 215-735-4000.

ECONOMIST/VOC. EXPERT

WM. HOUSTON REED, Ph.D.–25+yrs. of forensic economics
& vocational eval. expertise in one report. 1-888-620-8933.

INVESTIGATIONS &
PROCESS SERVICE

SCHEDULED FOR TRIAL SOON? Need a deposition quickly?
www.pittsburghsubpoena.com 1-800-439-2237.

PROCESS SERVICE
INVESTIGATING

THE IMPOSSIBLE WE DO RIGHT AWAY! MIRACLES TAKE
A LITTLE TIME. EMPIRE INVESTIGATION (412) 921-4046.
Visit us on our website, www.empireinv.com.

For Lawyers’ Mart rate information
call Peggy Lewis at 412-261-6255.

story about the Pittsburgh bar; it’s real-
ly bigger than that,” said Schuler. “It is
about a period in American history
when this kind of racial discrimination
was commonplace. It also demonstrates
the level of control that members of the
bar had over questions of membership
during the nineteenth century.

“That level of control not only
worked against African-Americans, but
also against women and various ethnic
groups,” he added. “The Vashon inci-
dent is, however, a fairly dramatic
example of it.” ■

GEORGE VASHON continued from page 4

Pinpoint page numbers of the reporters
are listed along the left-hand side of the
page. Few of the conveniences legal
professionals have become accustomed
to on pay sites are available in Google’s
case law. There are no third-party sum-
maries of the case, notes, or hyperlinks
to important parts of the case. All of the
cases to which the opinion cites, how-
ever, are hyperlinked. Simply clicking
on the hyperlink takes readers to that
case. Footnotes in the opinion are also
hyperlinked to the information at the
end of the opinion.

While some of the conveniences and
tools legal professionals pay premiums
for are missing from Google’s Legal
Opinions and Journals, the site does
allow users to search case law and jour-
nals with the same or perhaps even
greater specificity than premium sites.

From Google Scholar’s home page,
users can click the “Legal Opinions and
Journals” radio button, and then click
the hyperlink titled “Advanced Scholar
Search” next to the search block. While
users cannot use standard Boolean
searches in the general search block (A
search for the phrase, “merger and
doctrine and not murder,” will run a
search for every word in the search, as
opposed to searching for “merger” and
“doctrine,” and parsing out cases with
the term “murder.”), Google makes up
for this deficiency by adding more
search-narrowing categories. The top
group of search blocks in the
“Advanced Scholar Search” allows
users to search for case law with all the
searched words, with the exact typed
phrase, with at least one of the search
words, without the typed words, and
where the searched words appear
everywhere in the case, or in the title
(the latter is most appropriate when
searching for journal articles as
opposed to case law).

The next two groups of search
blocks allow users to narrow their
search by author, publication, and date
span. Users can also narrow their
search by subject matter. Again,
besides the date search, these two
groups of search blocks are primarily
beneficial for legal professionals
searching for supplemental materials,
not case law.

The final group of search criteria,
however, coupled with the first group
of search blocks, can be used to hone
in on most case law. The final search
section contains radio buttons to allow
users to narrow their search to “all
legal opinions and journals,” only U.S.
federal court opinions,” or “only court
opinions from the following states.”
This final radio button is followed by

GOOGLE SCHOLAR continued from page 6

the 50 states and Washington, D.C.
Staying with the first example, users
can search for the exact phrase
“merger doctrine,” with at least one of
the words, “sales contract,” and with-
out the word, “murder,” in cases only
from a Pennsylvania jurisdiction (cur-
rently only Superior and Supreme
court cases are available). The search
engine returns nineteen cases, the old-
est from 1951 and the most current
from 2009. Searched-for terms are
highlighted in various colors, and
when cases are printed, the searched-
for terms are bolded.

Users can also retrieve journal arti-
cles from Google’s partner, HeinOnline
(www.heinonline.org), and exclude
case law. Using the Advanced Scholar
Search feature, users can enter key
words or phrases under the “find arti-
cle” search block, and select either
“anywhere in article” or “in the title”
option. Users can narrow their search
further by typing in the author of the
article or the name of the journal and
the year. In order to retrieve only jour-
nal articles, choose the “search arti-
cles in all subject areas” radio button
under the “collection” option. Staying
with our example, the term “merger
doctrine” retrieved 1,640 results for
the “anywhere in the article” option,
but only 36 articles using the “in the
title” option.

Officially, Google’s legal research
engine is in its testing phase, but as
more legal professionals find and use
the resource, Google is likely to make
the search engine a permanent fixture.
Currently there are no paid advertise-
ments in the margins of the web brows-
er when users search. In its current
manifestation, Google’s searchable
database will not put any of the premi-
um resources out of business, but it
may eventually drive costs down.
While the “Legal Opinions and Jour-
nals” division of Google Scholar has
some noticeable deficiencies when
compared to the premium online legal
resources, for many legal profession-
als, especially small- to medium-size
law firms, the resource may be suffi-
cient or at least a substantial supple-
ment to their current resources. ■

Ryan L. Dansak is a solo practitioner in
White Oak, Pa., who practices in estate
planning, estate administration, real
estate, and adoption. Dittakavi Rao is the
associate director of Duquesne University
School of Law’s Center for Legal Informa-
tion and Allegheny County Law Library.

argument and affirmed the jury ver-
dict, specifically affirming the award of
punitive damages assessed by the jury
against the company. Everdry corporate
headquarters has paid the judgment—
although none of the complained-of inci-
dents occurred at its corporate facilities
in Ohio—plus $86,581 in post-judgment
interest. The Rochester affiliate is no
longer in operation.

This case points out two things: first,
that sexual harassment training is
extremely important, especially if a
company has related or affiliated enti-
ties in other geographic locations for
which it ultimately may be held
responsible; and second, that the EEOC
is persistent in enforcing federal laws
banning workplace discrimination. ■

HARASSMENT continued from page 7

STORY IDEAS WANTED
The Lawyers Journal
is looking for practice
tips, lifestyle tips, and
human interest stories.

If you have an idea for
a story, please contact
Joanna Taylor at
jtaylor@acba.org or
412-402-6604.

Publicize Your Section and Committee News!
The ACBA Communications Department is eager to promote any special activity or newsworthy event
emanating from your Committee or Section of interest to ACBA members, the media, or the general public.
E-mail us at news@acba.org with the following information:
◆ Name and description of the event ◆ Date, time, and place of the event
◆ Name(s) of the sponsoring section/committee(s) ◆ Name(s) of speakers and titles of presentations
◆ How many people do you expect to attend? ◆ Name and phone number of a contact person
◆ Will there be an admission fee or ticket sales ◆ Are reservations needed to attend the event? 
◆ Is there any other information you would like to share with us?
Thank you for your cooperation! ■
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