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Supreme Court rules review of public employee’s
text messages not a Constitutional violation
By Maria Greco Danaher

The U.S. Supreme Court has held
that a city police department’s
search of an employee/police offi-

cer’s text messages was reasonable,
and did not violate the individual’s
Fourth Amendment (“search and
seizure”) rights. While employers have
been anticipating the high court’s opin-
ion on whether employees have a rea-
sonable expectation of privacy related
to electronic messages, the Supreme
Court did not tackle that issue. Instead,
the Court assumed that the officer did
have a reasonable expectation of priva-
cy in his personal text messages. How-
ever, the Court also found that the
search was motivated by a legitimate
work-related purpose and was not
excessive in scope. Based upon those
factors, the Court held that the city’s
review of the officer’s text messages
was reasonable and did not violate the
employee’s Constitutional Rights. City
of Ontario v. Quon, No. 08-1332, U.S.
Supreme Court (June 17, 2010).

Jeff Quon was a police sergeant with
the Ontario Police Department (OPD).
In 2001, the city of Ontario acquired 20
alphanumeric pagers capable of sending
and receiving text messages and con-
tracted with an outside vendor to pro-
vide wireless services. Under the agree-
ment with the city, the vendor charged
an overage fee if messages exceeded
25,000 characters in a single month.

Before acquiring the pagers, the city
adopted a “Computer Usage, Internet
and E-mail Policy,” which was applica-
ble to all employees. The policy set
forth that the city “reserves the right to
monitor and log all network activity
including e-mail and Internet use, with
or without notice.” The policy further
stated that “users should have no

expectation of privacy or confidentiali-
ty when using these resources” and
that the use of inappropriate language
in the e-mail system would not be toler-
ated. Although the policy did not
specifically refer to text messaging, the
city issued a written memo to employ-
ees that it would treat text messages
the same way as it treated e-mails, and
that text messages would be “eligible
for auditing.” Quon signed a statement
acknowledging that he had read and
understood the city’s policy.

After Quon began to regularly
exceed the 25,000-character limit, he
was reminded that text messages were
“considered e-mail and could be audit-

ed.” In October 2002, in an attempt to
determine whether the 25,000 charac-
ter limit was too low for work-related
messages, the police department asked
its vendor to provide the transcripts of
Quon’s last two months of messages to
determine if the overages were for
work-related or personal messages. The
transcripts revealed that many of the
messages were personal in nature and
that some were sexually explicit. That
triggered an investigation of whether
Quon was violating Ontario Police
Department (OPD) rules by pursuing
personal matters while on-duty. It was
determined that in August, Quon sent or
received 456 messages during work

hours, and that less than 60 of those
were work-related. The report conclud-
ed that Quon had violated OPD rules,
for which he could be disciplined.

Quon filed suit in the U.S. District
Court for the Central District of Cali-
fornia claiming, in part, violation of his
Fourth Amendment rights, and arguing
that the privacy of personal text mes-
sages is protected by the ban on
“unreasonable searches and seizures”
found in the Fourth Amendment to the
U.S. Constitution. The trial judge
agreed that Quon had a reasonable
expectation of privacy in the text mes-
sages, but held a jury trial to determine
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ACBA graphic standards manual provides
requirements for association graphic use
By ACBA Staff

In 2009, the Allegheny County Bar
Association developed a graphic
standards manual. This manual is

intended to promote and protect the
graphic standards of the Allegheny
County Bar Association, Allegheny
County Bar Foundation, and ACBA
Services, Inc. The manual provides
requirements for using the associa-
tion’s logos, typefaces, and trademarks.
All employees, vendors, and members
are asked to adhere to the guidelines.

This manual was distributed at last
year’s Section and Committee break-

fast, and is reprinted in part herein for
the benefit of the general membership.

• The graphic standards manual
covers any graphics or logos created
by the association or its subsidiary
organizations.

• No one is permitted to reproduce
internally or externally any logos of the
bar association or its subsidiary organiza-
tions, except for the ACBA Publications
Department, without the express permis-
sion from the Director of Communica-
tions/Publications. The Allegheny County
Bar Association, Allegheny County Bar
Foundation, and ACBA Services Inc. are
all federally registered trademarks.

• This manual’s guidelines pertain to
any use of our logos on any of the follow-
ing, including but not limited to: publica-
tions/brochures, invitations/flyers, sports-
wear, plaques/awards, giveaway items,
newsletters/e-newsletters, signage, ads,
websites, fax cover sheets, and letterhead.

• Please be aware that the ACBA
Publications Department designs and
prints all flyers, brochures, advertise-
ments, etc. We do appreciate and will
gladly accept design input. However,
please do not use unnecessary time to
design your project in Microsoft Word,
etc., as your project will be recreated
using design software. ■
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Pennsylvania National Mutual Casualty Insurance Company v.
Rob-Bern Associates, Inc., Victim Outreach Intervention Center,
Inc., Housing and Redevelopment Insurance Exchange and
American Plumbing Contractors, LLC, Folino, J. ................Page 245
Declaratory Judgment—Interpretation of Insurance Policy
Provisions—Duty to Defend—Summary Judgment

1. Owner of building (Victim Outreach Intervention Center, Inc.)
sued general contractor (Rob-Bern Associates, Inc.) and plumbing
subcontractor (American Plumbing Contractors, LLC) for damages
arising from subcontractor’s faulty workmanship in installing plumb-
ing in owner’s new building. Building owner notified its Commercial
General Liability Insurance Policy Carrier (Pennsylvania National
Mutual Casualty Insurance Company) of damage claims to its build-
ing and invoked the policy demanding that the insurance carrier
defend and indemnify damages to the building, including water dam-
age to the structure and personal property, mold and loss of use of the
premises. Insurance carrier refused to defend and filed Declaratory
Judgment action asking Court to declare, that it had no duty to
defend, since the faulty workmanship claims and consequent dam-
ages did not constitute an insurable claim under the insurance policy.

2. Summary Judgment in Declaratory Judgment action in favor of
Plaintiff insurance carrier was warranted where trial court deter-
mined, as a matter of law, that the duty to defend arose under the
terms of the insurance policy only for property damage caused by an
“accident” or “occurrence” and that claims of faulty workmanship did
not constitute an “accident” or “occurrence,” relying on the Superior
Court’s decision in Millers Capital Insurance Co. v. Gambone Brothers
Development Co., 941 A.2d 706 (Pa. Superior Ct. 2007).

3. Building owner’s argument that plumbing contractor’s work in
installing water lines done in violation of the Project Specifications
was the equivalent of an “accident” or “occurrence” was rejected
since the damages flowing from the work (water damage to the build-
ing and personal property, mold and loss of use of premises) were a
reasonable and foreseeable result of the faulty workmanship and,
thus, did not fit under any exceptions carved out in dicta in the
Superior Court’s Millers Capital opinion.

4. Under Millers Capital, court must ask whether underlying factu-
al averments alleged an event that – from the perspective of the insur-
ance carrier – is sufficiently fortuitous to constitute an “accident” and
claims of faulty workmanship along with the natural and foreseeable
results of the faulty workmanship did not satisfy this standard.

(Peter Clyde Papadakos)

Commonwealth of Pennsylvania v.
Sully George Jackson, Cashman, J. ........................................Page 251
Police Stops and Searches—Motion To Suppress—
Expert Testimony—Mandatory Sentences—Notice Requirements

1. Motion to Suppress evidence seized during stop will not be
granted where evidence adduced at trial supported findings that (1)
police legally stopped Defendant for speeding and (2) Defendant’s
furtive movements, extreme nervousness, evasive answers and
refusal to make eye contact justified police search and patt-down.

2. Large object felt in Defendant’s pocket during patt-down was
properly removed where evidence established that object could have
been weapon and contents of bottle in plain view (cocaine baggies)
were properly admitted as evidence at trial.

3. Expert testimony can establish that amount of cocaine found in
Defendant’s possession is consistent with possession of controlled sub-
stance with intent to deliver rather than possession for personal use.

4. Mandatory three year sentence was not given in this case where
Commonwealth never gave reasonable notice to Court, pursuant to 18
Pa. C.S. Section 7508, advising Court that it would seek imposition of
mandatory three year sentence.

5. Where amount of drugs was minimally above the three year

mandatory sentencing provisions and where evidence established
that drugs in possession of Defendant were for personal use and
delivery, Court fashioned appropriate one year mandatory sentence
given the facts presented to the Court, the contents of the presentence
report and Defendant’s criminal history.

(Peter Clyde Papadakos)

Commonwealth of Pennsylvania v.
Scott Kecman, Rangos, J. ..........................................................Page 252
Harassment—Sufficiency of Evidence—Prejudicial Statement
by Court—Excessive Sentence—Admissibility of
Statement of Defendant

1. Evidence to support harassment conviction under Pa.C.S.
Section 2709(a)(4) was sufficient where Commonwealth submitted
evidence to establish that Defendant engaged in a pattern of behav-
ior to alarm and seriously annoy the victim by establishing that
Defendant appeared on the victim’s property carrying a firearm in
the middle of the night and repeatedly using foul and inappropriate
language to the victim and his minor son and motion to set aside ver-
dict as being against the weight of the evidence would fail.

2. Defendant’s claim that the Court prejudiced the Defendant by
calling his counsel’s attempt to impeach a witness on cross-examina-
tion by comparing his testimony at trial against his testimony at the
preliminary hearing as an “ambush” did not warrant a new trial
where the Court gave a cautionary instruction to the jury to ignore
any comment it might have made during the trial which the jury could
have construed as showing annoyance or displeasure of any witness
or lawyer.

3. Where Court could have sentenced Defendant to 4-8 months
incarceration using his prior record score and the sentencing guide-
lines, sentence of 1 year probation and $1,000 fine was not excessive,
especially where no evidence could be pointed to in the record to
show that the sentence was enhanced because the Defendant elected
to be tried by a jury.

4. Admission of surprise inculpatory statement by witness that
Defendant called victim’s son a “faggot” was not grounds for mistri-
al, where Court offered Defendant’s Counsel additional time to pre-
pare for cross-examination which was declined; where inculpatory
statement was similar to other allegations and where Defendant was
given opportunity to cross-examine witness as to recency of recollec-
tion and disclosure of the statement.

(Peter Clyde Papadakos)

Commonwealth of Pennsylvania v.
Jeylon Davis, Machen, J. ..........................................................Page 255
Unavailable Witness—Pa. Rules of Evidence 804(a)(5), (b)(1)

1. Commonwealth met its burden of showing it used reasonable
means to procure the attendance of victim, living in Canada, in rob-
bery prosecution under Pa. Rules of Evidence 804(a)(5) by demon-
strating witness refused to attend trial even after Commonwealth
communicated several times with unavailable witness and assured
her that she would be able to return to Canada following her appear-
ance at trial and by speaking with Canadian and American
Immigration authorities concerning witness’s immigration status and
the reason for her travel to the United States.

2. Where witness refuses to appear at trial despite
Commonwealth’s good faith efforts to procure her attendance at trial
she will be deemed unavailable for appearance and her preliminary
hearing testimony, which was subject to cross-examination by defen-
dant, can be admitted into evidence pursuant to Pa. Rules of Evidence
804(b)(1).

(Peter Clyde Papadakos)



J U LY  1 6 ,  2 0 1 0 PAGE 3L A W Y E R S J O U R N A L

From the ACBA

P R E S I D E N T ’ S M E S S A G E

Service to membership, profession,
community to be hallmark of year ahead
By Gary Hunt

Editor’s Note: This president’s message
is adapted from remarks given by Gary
Hunt at the “Passing of the Gavel” cer-
emony at the ACBA Bench-Bar Confer-
ence, Seven Springs Mountain Resort,
on June 18, 2010.

Iwould be remiss if I failed to thank
Kim Brown for her service to the
ACBA. She has been an incredible

leader in the past year. Despite the fact
that she had twin boys (Henry and
Thomas) only a few months into her
term as president, she managed to stay
on top of every issue. Not once, through
the entire year, did I have the sense
that she was not giving 100 percent of
her attention and thought to the ACBA
issues. I am sure that she gave that
same attention and commitment to her
practice and to her children.

Kim was an active leader, identify-
ing those goals that she felt would best
advance the interests of the ACBA, and
then working hard to advance those
goals. Although she was certainly not a
one issue president, she was a primary
driver of the work of the Institute for
Gender Equality. In many respects, the
success of the Institute in the past year
has been due to her efforts. At the same
time she has been focused and active
with respect to issues such as the
recent healthcare cost increases pro-
posed by Highmark, the recurring
issue of state taxation of legal services,
and the recurring issue of the potential
loss of legal advertising revenues, to
name a few.

She is a very tough act to follow. We
were lucky to have her as our presi-
dent. Now, I am honored to be given the
opportunity to serve you as the incom-
ing president of the ACBA.

When I started my involvement with
the ACBA, I had not the slightest
thought of assuming any leadership
role, let alone the role of president.
However, the more I became involved
with the ACBA, the more I realized
how important this organization is to
our membership and to the community.
The more I realized the importance of
the organization, the more willing I
became to take on whatever roles I felt
could advance the important functions

of the ACBA.
I am thankful to now

have the opportunity to
lead this wonderful
organization for the
coming year. When I
organized my thoughts
regarding the most
important roles I could
perform in advancing
the work of the ACBA,
I broke it down to
three basic concepts:
(1) service to the mem-
bership, (2) service to
the profession, and (3)
service to the public.

Service to the membership
The ACBA is an incredible organiza-

tion and is the glue that holds this legal
community together. It will continue to
be so only as long as the ACBA remains
relevant to the membership and serves
its membership. That is why I consider
one of the most important of my roles
to be to serve the membership.

I will probably regret saying this,
but I intend to be as accessible as pos-
sible during my term. I can almost
sense David and Kim and Jay ruefully
shaking their heads as I say this. If you
have a question or a problem or an
idea, please feel free to call me or e-
mail me. Both my telephone number
and my e-mail are in the membership
directory.

Don’t get me wrong, if you know the
person within the organization that can
directly address your issue, I would be
happy to have you contact them direct-
ly. I assure you, they will be happy to
provide you whatever help they can.
But if you have an issue or concern and
do not know where to turn, contact me
and I will do what I can to get a
response or action. I may not respond
personally, but someone from the
ACBA will get back to you with an
answer or response—perhaps a Board
member, perhaps a Committee Chair,
or perhaps a member of the ACBA
staff. The response may not be what
you want to hear, and perhaps we won’t
have all the answers, but I promise you
will have our attention.

As I said, service to our membership
is my highest priority and is also the

highest priority of the
entire ACBA leader-
ship and staff.

Service to the

profession
The ACBA also must

fill the important role of
serving the profession
as a whole. There are
two components to that:
professionalism and
fundamental fairness.

The level of profes-
sionalism in our legal
community is one of
the key elements that

makes this a very good place to prac-
tice law. Those of you who have prac-
ticed elsewhere know that we are very
fortunate to enjoy the level of profes-
sionalism that is the norm in Allegheny
County. Unlike many other places, the
professional virtues of integrity, civili-
ty, courtesy, and respect for others are
still given a very high priority in our
legal community.

Our colleagues expect those stan-
dards to be met. At least as important-
ly, the judges in Allegheny County and
the judges that came from Allegheny
County expect those standards to be
met. These expectations are grounded
in a long history of prominent lawyers
and judges who have practiced accord-
ing to those standards, and who have
demanded the same from everyone
around them.

Each of us, in our day-to-day activi-
ties, and without once using the word
professionalism, can promote and
serve as an example of how to meet
those standards. As I look around this
room and see so many familiar faces—
the faces of people with whom I have
interacted professionally and personal-
ly—I am confident that our standards
of professionalism are not at risk, and
that our legal community will continue
to be the special place to practice law
that it is today.

I am committed to doing all I can to
ensure that the new and relatively new
practitioners in Allegheny County enjoy
the same professional standards that I
have enjoyed. I encourage each of you
to do the same—to continue the history
and tradition of the great practitioners

and judges who have preceded us, and
who have made the ACBA and the
Allegheny County legal community the
great organizations they are.

The other component of our service to
the profession is what I generically
referred to as fundamental fairness. I
am sure we can all agree that of all of the
institutions in our community, the bar
association and our legal community
generally should be a model of equity,
racial, and ethnic equality. And yet,
although the ACBA is generally regard-
ed as a national leader in many of its pro-
grams, our legal community is not a
leader in the areas of retention and
advancement of women or in the diversi-
ty of our membership. We are, at best, on
a par with other metropolitan legal com-
munities with respect to the retention
and advancement of women in the legal
profession. We are less diverse than
most other major metropolitan areas.

Every survey I have seen, including
the survey commissioned by the ACBA,
shows that women are not being
retained and advanced in the legal pro-
fession at anything close to the levels of
men. There are many reasons for that,
and some of those reasons are beyond
the scope of any actions the legal pro-
fession can take. However, while we
cannot address every societal issue that
may contribute to that result, there are
things we can do to improve our record

It is important for all of us to recog-
nize that this is more than a fundamen-
tal fairness issue. This is an economic
issue. There is a huge cost to hiring and
training any lawyer. Each time a lawyer
in whom we have invested leaves us to
practice elsewhere or leaves the prac-
tice of law, we pay a steep price. In
addition, women are fast becoming a
major economic force in this world.

In western Pennsylvania alone,
there are 77,000 majority women-
owned businesses, employing 90,000
employees, not including the owners.
These businesses generate $13 billion
in annual revenue, and are projected to
grow at nearly twice the rate of men-
owned businesses by 2013. Those are
our clients, and we better be respon-
sive to their expectations.

It is my belief that as lawyers, we
have an elevated duty to ensure that

Continued on page 10
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P A S T - P R E S I D E N T ’ S M E S S A G E

ACBA marks another successful year
By Kimberly Brown

Editor’s Note: This past-president’s
message is adapted from remarks
given by Kimberly Brown at the “Pass-
ing of the Gavel” ceremony at the ACBA
Bench-Bar Conference, Seven Springs
Mountain Resort, on June 18, 2010.

Ayear ago when I was contemplat-
ing the task of leading our associ-
ation, along with running my

practice and preparing for the antici-
pated arrival of new family members, I
remembered some sage advice given to
me many years ago. In the spring of
1983, I was nearing the end of my
freshman year at college and what I
thought then was a near impossible
schedule of final exams and final paper
deadlines. I remember lamenting to
one of my friends about the workload
that faced me, and that very level-
headed pre-med student responded
quite simply—“You’ll do it because you
have to.” And so, remembering those
practical words of wisdom, I began my
year as president of our bar associa-
tion. In many ways, it has been like a 52
week final exam.

I had been warned by others who
served before me that the year goes
quickly. It did, but I am very proud of
the work of our association during that
short period of time. While it is impos-
sible to recite everything that our
members have accomplished in the
past year, there are a few I would like
to highlight.

In the fall of 2009,
the ACBA Judicial
Excellence Committee,
chaired by our Immedi-
ate Past-President, Jay
Blechman, ran a very
successful retention
campaign, and all nine
of the judges from
Allegheny County were
retained in the election.
We can be proud that
our association pro-
vides this support to
our experienced judici-
ary which enables them
to avoid the pressures
of campaign fundrais-
ing and also keeps them on the bench
where their service is needed.

We also had two very successful
membership luncheons. We reached a
new attendance record at the October
membership luncheon, which also was
the kick-off for the ACBA Institute for
Gender Equality, featuring speakers
Laurel Bellows, the immediate past
chair of the American Bar Associa-
tion’s House of Delegates and who is in
line to be the next president of the
ABA, along with Pennsylvania’s First
Lady and Third Circuit Judge, Mar-
jorie Rendell. The fact that our associ-
ation could draw such high profile indi-
viduals speaks volumes about the
importance of the work of the Institute.

Our spring membership luncheon
drew on the talents of our membership,
former ACBA President and current

Dean of Duquesne Law
School, Ken Gormley,
who regaled us with sto-
ries from his interviews
of the key individuals
involved in the investi-
gations that lead to Pres-
ident Clinton’s impeach-
ment trial and which are
detailed in his book, The
Death of American
Virtue: Clinton vs. Starr.

Member services
and support are a top
priority for our associa-
tion, and as part of those
efforts, ACBA leaders
traveled to Harrisburg

this spring to meet with our representa-
tives and to make our members’ inter-
ests and priorities known. Among the
concerns addressed was the substantial
increase in healthcare insurance costs
experienced by some of our members,
and most significantly by sole and small
firm practitioners. I am pleased to report
that in response to these concerns, the
House Insurance Committee plans to
hold two days of public hearings in Pitts-
burgh to address these health insurance
premium increases. ACBA leaders are
already planning to present testimony at
that hearing to address our concerns and
to detail the devastating impact that
these premium increases are having on
our members.

Our association codified its legacy of
professionalism by adopting our own
Code of Professionalism. The Code is a
reminder of the values we share in our
legal community and those that we
expect our attorneys to embrace,
including collegiality, professionalism,
and a commitment to diversity.

This year the Institute for Gender
Equality also began its educational pro-
grams directed both to practitioners
and legal employers. Gender equality
is an issue our profession has struggled
with for many years. Women are leav-
ing our profession, and they are not
advancing at the same rate as men to
full partnership and other key positions
in our law firms and organizations. If
we are serious about establishing
equality in our profession, we must
take action to remove the barriers that
are impeding women’s advancement.

The Institute’s educational programs
for legal decision-makers are geared
toward helping legal employers identi-
fy and remove these barriers. I encour-
age all legal employers to support and
attend the Institute’s programs.

Our association also made it a little
easier to provide direct financial sup-
port for the Institute’s mission by
entering into an agreement with the
Allegheny County Bar Foundation to
form the ACBA Institute for Gender
Equality Fund. Contributions to the
fund will be used to support the pro-
gramming of the Institute and also are
now tax deductible.

These are just some of the many,
many actions that have been taken by
the association on your behalf.

Before I pass the gavel to our incom-
ing president, Gary Hunt, I want to
take a few moments to express my
appreciation to those who helped me
through this past year.

First, thank you to the hardworking
management and staff of the ACBA. We
are an association that is respected and
envied by others across the country.
You all deserve much of the credit for
that stellar reputation.

Thank you to our immediate past
president, Jay Blechman, our incoming
president, Gary Hunt, and to all of the
members of the Board of Governors.
Your service and dedication are a
model of professionalism, and we all
should be grateful that you have chosen
to better this organization through your
time and talents.

Anyone who has been given the
honor of leading our organization
knows that it cannot be done without
the support of family and friends. So, I
want to thank all of you who provided
assistance, advice, and words of sup-
port throughout the year. It really does
make a difference.

To my husband, David Oney, thank
you for all the sacrifices that you have
made that allowed me this opportunity.
To my boys, Henry and Thomas, you
don’t know it yet, but in many ways you
are my best motivators. You make bad
days good, and good days better.

Finally, I want to thank our members
for granting me the privilege of serving
our great organization. It truly has
been an honor. ■

If you have an idea for a story,
please contact Joanna Taylor at
jtaylor@acba.org or 412-402-6604.

STORY IDEAS
WANTED
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Pa. Supreme Court student loan
assistance to boost public legal service
By Stuart Ditzen

The Supreme Court of Pennsylva-
nia has announced a student loan
forgiveness program for attorneys

employed by agencies that help people
who cannot afford legal representation.

Beginning Sept. 1, the Loan Repay-
ment Assistance Program (LRAP) will
receive applications for reimbursements
for student loans to attorneys working
for at least one year with a qualified
agency that provides legal assistance in
civil matters to indigent Pennsylvanians.

No taxpayer funding will be used to
finance LRAP, which will use proceeds
from the fees out-of-state lawyers must

pay to practice in Pennsylvania courts.
The so-called pro hac vice fees will fund
a three-year grant to administer the pro-
gram by the Interest On Lawyers’ Trust
Account board with the Pennsylvania
Bar Foundation, a charitable affiliate of
the Pennsylvania Bar Association.

“Expanding the pool of bright and
talented people to assist indigent and
poor Pennsylvanians in all corners of
the Commonwealth in relatively low-
paying but critical public service
jobs is a goal of this new initiative,”
Chief Justice of Pennsylvania Ronald
D. Castille said. “Having incurred
reasonable college and law school
debt should not overwhelm one’s

decision-making process as to
whether to pursue a public service
mission as an attorney.”

A recently graduated attorney, who
is employed by a legal aid organization
funded by IOLTA, is eligible to have
$2,000 in student loan debt forgiven.
An attorney can apply for up to ten,
one-year forgivable loans over the
tenure of qualified employment pro-
vided the eligibility requirements are
met, including a law license and
income and loan criteria. Each loan
carries a one-year employment
requirement for the loan.

In addition to easing education debt,
the program will help address critical

shortages facing many organizations in
finding qualified legal assistance
across the Commonwealth.

“The members of the IOLTA board
are deeply grateful to our Supreme
Court for their continuing efforts to
ensure that low income Pennsylvani-
ans have access to justice,” said
William P. Carlucci, IOLTA board
chair. “The Court has recognized that
crushing levels of student debt have
long been a significant deterrent to
lawyers who aspire to public service.
This is an important first step in our
efforts to attract bright young lawyers
to serve the most vulnerable of our cit-
izens.” ■

Insubordinate employee does not meet
employer’s legitimate expectations
By Maria Greco Danaher

Unless an individual can prove
that he/she is meeting the expec-
tations of his/her employer, that

individual cannot set forth the prima
facie case necessary to support a claim
of workplace discrimination. The Sev-
enth U.S. Circuit Court of Appeals has
found that an employee who was fired
for insubordination was not meeting an
employer’s legitimate business expec-
tations after she engaged in arguments
with her co-workers, the general man-
ager, and the owner of the business. The
Court further found that the insubordi-
nation was a non-discriminatory reason
that overcame the employee’s claim
that her termination for insubordina-
tion was a “pretext” for discrimination.
Everroad v. Scott Truck Sys., Inc., Sev-
enth Cir., No. 08-3311, May 10, 2010.

Diana Everroad filed a federal law-
suit against her former employer, Scott
Truck Systems, Inc., and against the
company’s general manager, who also
was the wife of the company’s owner.
Everroad claimed that she had been dis-
criminated against because of her age
and gender, and that she was retaliated
against for reporting that discrimina-
tion. The lower court granted summary
judgment in favor of the defendants, and

that decision was upheld on appeal.
Scott Truck is a family-owned and

operated commercial trucking compa-
ny. Everroad was hired as a dispatcher
in 2004—at the age of 51—by defendant
Hantzis, the general manager and wife
of the owner, David Scott. Within the
first months of her employment, Ever-
road experienced conflicts with her co-
workers, and was complained about by
two of the company’s largest cus-
tomers. Scott and Hantzis ultimately
moved Everroad from the dispatcher
position to a newly created “data
administrator” job with the same pay
and hours, but with a more flexible
schedule. In her new position, Ever-
road worked in close proximity with a
younger female employee, who accord-
ing to Everroad overused the phone for
personal calls. She complained to Scott
and Hantzis, who called a meeting with
Everroad and the co-worker to attempt
to resolve the issue. The Court colorful-
ly described the meeting by saying that
“Voices were raised, accusations were
exchanged, tears were shed, and eyes
were rolled.” Apparently, it didn’t go
well. Upset by Everroad’s antics and
concluding that Everroad had been
insubordinate, Scott and Hantzis decid-
ed to terminate her employment. When
they informed her of that fact, Ever-

road told Scott that he and his wife
were “nuts, crazy, insane” and “sick”
and called Hantzis a derogatory female
term, beginning with the f-word as a
descriptive adjective. Later that
evening, Everroad called Scott, asking
for severance pay. Scott declined.

The Company’s motion for summary
judgment against Everroad’s ensuing
lawsuit was granted, and the case was
dismissed. On appeal, the Seventh Cir-
cuit found that Everroad’s insubordina-
tion undermined the discrimination
claims in two ways: first, insubordina-
tion precluded Everroad from proving
that she “met her employer’s legitimate
job expectations,” which is an element
of the required prima facie case; sec-
ond, insubordination is a non-discrimi-
natory reason for termination, which
meant that Everroad was unable to
show that the Company’s actions were
simply a pretext for discrimination.
Further, although Everroad claimed
that she was treated differently than
“similarly situated” male/younger

employees, she was unable to show that
anyone else had been similarly insubor-
dinate and treated more favorably.

Insubordination is a non-discrimina-
tory reason for termination in most cir-
cumstances. The relevant inquiry at the
summary judgment level is not whether
a reasonable jury would conclude that
an employee’s conduct was insubordi-
nate, but whether the employer gen-
uinely believed it to be so at the time of
the complained-of adverse action. A
jury may disagree with a company’s
decision to terminate an employee for
insubordination or may think that the
decision was in error, but so long as the
employer “genuinely believed the truth
of their stated reason for the decision,”
the reason is not pretextual, and the
employee will be unable to prove dis-
crimination. The most effective way to
support an employer’s genuine belief is
complete, contemporaneous, and objec-
tive documentation of the employee
actions and statements on which the
decision is based. ■

Begin your day with us at the new
www.pittsburghlegaljournal.org



PAGE 6 J U LY  1 6 ,  2 0 1 0L A W Y E R S J O U R N A L

Constructive discharge claim required that a
protected characteristic play a “motivating part”
By Maria Greco Danaher

It is generally understood that
employees can bring claims for hos-
tile environment, wrongful termina-

tion, or even “constructive dis-
charge”—where an employee claims
that an employer made working condi-
tions so intolerable that a reasonable
employee would feel compelled to
resign. What is less clearly understood
is the extent of the economic damages
for which a hospital or health care sys-
tem may be liable in an employment-
related lawsuit. Because a successful
litigant in an employment case often is
entitled to compensatory damages, lost

wages, and in some instances, front
pay, a lawsuit by a physician-employee
can create the potential for large mon-
etary damage awards. In a clear exam-
ple of this fact, a Texas jury recently
awarded more than $3.6 million to an
Egyptian-born physician who claimed
that he was forced to resign after race-
based comments from another
employed physician. Nassar v. Univ. of
Texas Southwestern Medical Center at
Dallas, N.D. Tex., No. 08-1337, jury
verdict, May 26, 2010.

Naiel Nassar, a U.S. citizen since
1990, was born in Egypt and attended
medical school there. He then did a
medical residency and a fellowship in

infectious diseases at the University of
California, Davis. In 2001, Nassar was
hired by the University of Texas South-
western Medical Center (UTSW) as an
Assistant Professor of infectious dis-
ease medicine. Part of Nassar’s duties
required that he provide patient care at
the Amelia Court clinic, an outpatient
HIV/AIDS clinic affiliated with UTSW.

In 2004, UTSW hired Dr. Beth
Levine as the chief of its infectious dis-
ease program. In that role, Levine
directed that Nassar begin billing for
the services he provided to the HIV
clinic. Nassar objected to the directive,
arguing that his salary for clinical serv-
ices was fully funded by a federal
grant, and stating that billing the
patients therefore would be “double
dipping.” Nassar claimed that Levine
also began to “harass” him, making
derogatory statements about his race
and his Muslim religion, including one
comment that “middle easterners were
lazy.” His allegations were supported
by a clinical supervisor, whose affidavit
described a “disconnect between Dr.
Levine’s statements and the reality of
Dr. Nassar’s work.” Based on his con-
cerns about Levine, Nassar ultimately
applied for employment at Parkland
Health & Hospital System in 2006.
Parkland made preparations to hire
Nassar, even drafting a job offer letter,
but never formally hired Nassar. Nas-
sar contended that UTSW retaliated
against him by blocking the offer from
Parkland. Nassar ultimately filed a
lawsuit in federal court alleging dis-
crimination and retaliation. Levine
strongly disputed Nassar’s allegations,
as did UTSW.

At trial, the jury was presented with
only two questions: (1) whether Nassar
was constructively discharged because
of his race, national origin, or religious
preference; and (2) whether UTSW

retaliated against Nassar by blocking or
objecting to his employment by Park-
land after Nassar complained about his
treatment at UTSW. After one hour of
deliberations, the jury answered “yes”
to both questions. Two days after the
May 24, 2010 verdict, the same jury
awarded $3.2 million in compensatory
damages and $438,000 in lost back pay
to Nassar. The court now will determine
whether Nassar’s claim for lost front
pay—which could range from $200,000
to $4 million—should be paid as part of
the award. In addition, Nassar has made
a claim for attorney fees, which also will
be heard by the court. UTSW has
already stated that it will be appealing
the verdict and the resulting judgment.

Hospital and healthcare entities that
are contemplating direct hiring of
physicians should take the time to read
the jury instructions and verdict sheet
on which the decision in the jury’s deci-
sion was based. Most notable is the
court’s instruction in which it defines
“constructive discharge” as a resigna-
tion from working conditions “so intol-
erable that a reasonable employee
would feel compelled to resign.” The
court goes on to point out that to prove
constructive discharge, Nassar “need
not show that his race, national origin,
or religious preference was the sole or
even the primary motivation for
[UTSW’s] conduct.” He simply had to
prove that his protected characteristics
“played a motivating part in [UTSW’s]
conduct, even though other factors may
also have motivated [UTSW].

Employers, including health care
entities, should ensure that supervisors
and managers are trained to recognize
and remedy discriminatory conduct, to
assure that such conduct does not
become viewed as a “motivating part”
of any adverse employment action
taken by the employer. ■

WLD Spring Picnic at Idlewild draws 58

PHOTO CONTRIBUTED BY LISA WOLFE

This year 58 individuals attended the WLD Spring Picnic at Idlewild to network while also enjoying a fun time at the park with their families. Taking a
break from the WLD lunch to socialize are Kathleen Stewart, Krysia Kubiak, and Lisa Wolfe, along with their children.
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Ret. Judge James Russell McGregor, Sr., 1929-2010
By Tim Sheerer

The Honorable James R. McGre-
gor, Sr., retired Judge of the Court
of Common Pleas of Allegheny

County, age 80, of Edgewood, where he
lived with his beloved wife, Ruth W.
Pickering, former mayor of their town,
passed away on May 25, 2010.

He was born July 13, 1929 in Kittan-
ning, the son of Russell and Leah
Hampton McGregor, grew up in Forest
Hills and lived his entire life there and
in Edgewood. Besides his wife, Ruth
and his children, J. Russell (Jacqui))
McGregor, Jr. of Rector, Pa., Michelle
McGregor (Eric) Smith of Rector, Pa.,
Gretchen McGregor Venkatesh of India
and Pecos, N.M., Katherine Ulrich of
Brooklyn, N.Y. and Mark U. McGregor
of San Francisco and stepchildren,
Kirk R. Pickering of Nashville and
Kelly L. Pickering of Frenchtown, N.J.,
and grandchildren Samantha, James R.
III, Morgan, Storey, and Mira, the
judge is survived by his sister Jean
Martinsen of Brooklyn, N.Y, brother
Jack E. McGregor of Bridgeport,
Conn., sister Jan Wren of San Francis-
co, and nieces and nephews.

As a youngster, he was an Eagle
Scout, attended Wilkinsburg High
School, and earned a basketball schol-
arship to and graduated from Washing-
ton & Jefferson College, after which he
entered the U.S. Army, serving as a
Russian interpreter. He taught a Russ-
ian class at Fox Chapel High School,
attended University of Pittsburgh Law
School, and then took over his father’s
position with Ginn & Co., a prominent
school book firm, after his father’s
death in 1957. He was introduced to

local politics when his brother Jack
was elected to the PA Senate in 1962
and he became known for his campaign
managing prowess, which included
running all of the congressional cam-
paigns of the late Honorable H. John
Heinz IV. In 1970, he ran to succeed his
brother Jack in the PA Senate, but he
didn’t win, according to his friends,
because he couldn’t have Jim McGre-
gor as his campaign manager.

The judge spent most of his thirty
plus years in the Criminal Division of
the Court, where he was respected and
trusted by prosecutors and defense
lawyers alike due to his reputation for
firmness and fairness. He was honored
by nomination of President Ronald
Reagan and then later President
George H. W. Bush for appointment to
the federal court for the Western Dis-
trict of Pennsylvania.

“The judge had the integrity to make
decisions without concern for outside
criticism or possible negative effects
on his career. It was most important to
him to do what was right under the law.
I was proud of Jim’s judicial service.
He was well-respected and well-liked
by his judicial colleagues, as well as the
lawyers, court staff, police, and others
in the courthouse. He was very popular
and his friendliness toward all people
was a hallmark of his life,” said his
close friend and former law partner,
Tim Sheerer.

He loved and excelled in the game
of golf. A number of years ago, as a
member of Oakmont Country Club,
where for a time he was known as one
of its all-time best putters, Pro Bob
Ford and Judge McGregor once won
the Western PA Pro-Senior Champi-

In Memoriam

Bar Briefs

News and Notes
Samuel J. Cor-

des, a partner at
Stember, Feinstein,
Doyle, Payne &
Cordes, was elected
as a Fellow in the
National College of
Labor and Employ-
ment Lawyers.

People on the
Move

McGuireWoods
LLP has announced
that Leonard Mar-
sico, a partner in its
Pittsburgh office,
has been named the
new chair of the
firm’s Complex
Commercial Litiga-
tion Department.
Marsico focuses his
practice on a vari-
ety of commercial
litigation matters,

with cases involving energy, transac-
tional, securities, insurance coverage,
and general corporate litigation.

Changes in Status
Robert Danenberg has been sus-

pended in the United States District
Court for the Western District of Penn-
sylvania.

◆    ◆    ◆
James M. Lemieux has been dis-

barred.
◆    ◆    ◆

David Steven Bloom has been sus-
pended on consent for a period of six
months.

◆    ◆    ◆
Robert L. Federline has been sus-

pended for a period of three years
retroactive to August 11, 2007.

◆    ◆    ◆
Paul Joseph Staub, Jr. has been dis-

barred on consent.
◆    ◆    ◆

James Alan Marchewka has been
disbarred on consent.

Bar Briefs Policy
1. All submissions for “Bar Briefs” should

be sent to the attention of David Blaner, ACBA
Executive Director, 400 Koppers Building, 436
Seventh Ave., Pittsburgh, Pa., 15219, or e-
mailed to dblaner@acba.org.

2. The “News and Notes” section is limit-
ed to announcements regarding legal or
community service awards or organization
appointments. Announcements related to
Best Lawyers in America, Pennsylvania Ris-
ing Stars, or Pennsylvania Super Lawyers
will not be published.

3. The “People on the Move” section is
limited to promotions, new positions, and
firm establishments. Only ACBA member
announcements will be published.

4. The “Changes in Status” section is lim-
ited to Court notices regarding attorney sta-
tus. These announcements come directly
from the state and federal courts and are not
edited by ACBA staff.

5. The editors retain the right to accept,
edit, or reject submissions at their sole dis-
cretion.

6. Due to the overwhelming number of
submissions received and the nature of the
Lawyers Journal production schedule, your
announcement will be placed in a queue
upon receipt and will be published in the
next available issue. If you have a question
regarding when or if your announcement
will be published, contact Joanna Taylor at
412-402-6604 or jtaylor@acba.org. ■

All submissions for “Bar Briefs” or “In
Memoriam” should be sent to the atten-
tion of David Blaner, ACBA Executive
Director, 400 Koppers Building, 436 Sev-
enth Ave., Pittsburgh, Pa., 15219, or e-
mailed to dblaner@acba.org.

Samuel J.
Cordes

Leonard
Marsico

onship. He and his team of judges and
lawyers have been perennial Seniors
champions of the Donald W. Bebenek
Memorial Tournament at the ACBA
Bench-Bar Conference.

His brother Jack, also a former
ACBA member, who founded and was
the first president of the Pittsburgh
Penguins, said of his big brother, “He
was always a tough act for me to fol-
low as a kid. He had to be the best at
everything he did. He was an inspira-
tion to me.”

Judge McGregor is described by
Elsie Hillman as an “always loyal and
lovable dear friend.” “I cannot look
back on my own life without seeing
Jim McGregor in the happy picture,”
she said.

In recent years, the judge closely
followed Pitt basketball, spending time
with Bill Hilgrove and his old friend
and basketball opponent from Swiss-
vale High School, Dick Groat, former
Pirates shortstop and the NCAA’s MVP
at Duke University, who are the broad-
cast team for Pitt. Groat said “He has
always been fun to be with. He has
more stories than anyone I know and I
think I’ve heard them all. He was my
pal. I loved Jim McGregor. I’ll miss
him.” Groat and McGregor played on a
semi-pro basketball team for a short
while. After one game, McGregor
bragged to friends that Groat and he
had scored 72 points. “That’s right.” he
said, “Dick had 57 and I had 15.”

“Talk about his stories, Judges
David Cashman and Jeffrey Manning,
and my fellow lawyers Pat Thomassey,

and Tim Sheerer and I decided that we
had heard many of the golf stories just
too many times, so we kiddingly made a
plan to number the stories so that Jim
could spare us and, for instance, just
say ‘No. 6’ and we’d laugh,” said long-
time friend, Jim Wymard. “Obviously
that plan was doomed for failure.”

“I always said that if I were in trou-
ble and needed help in the middle of
the night, I’d call Jim McGregor. I
thought that many friends would say
‘Why?’ Jim would just say, ‘Where?’”
added Sheerer. “His dedication on the
bench to fairness was illustrated by
something he said many years ago,
“When I was young my parents gave
me a warm bed, clean clothes, a full
stomach, and a strong set of life values.
Now I put on my robe and see a young
man standing for sentence in front of
me. He’s been running drugs since he
was twelve. His mother is an addict and
prostitute. His father is in prison for
ten to twenty. Where do I find the wis-
dom to do what is right?” His time on
the bench is properly characterized as
“firmness with fairness.”

Judge McGregor was a member of
Beulah Presbyterian Church, the
Allegheny County Bar Association, the
Pittsburgh Law Club, and Amen Cor-
ner, where he was specially honored
recently. He was inducted into the East
Hills Sports Hall of Fame as a basket-
ball player and referee and as a distin-
guished golfer. He was a popular Grant
Street personality. He will be missed
and he will be remembered as a fine,
fair-minded judge, and a good friend. ■
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Continuing Legal Education
sponsored by the ACBA and PBI

C L E  P R O G R A M S

ACBA Registration Information: Register for any of these programs via: Mail: CLE Dept., ACBA, 400
Koppers Building, 436 Seventh Avenue, Pittsburgh, PA 15219; Fax 412-261-6438; Phone: 412-402-6612.
PBI Registration Information: MAIL: PBI, 5080 Ritter Road, Mechanicsburg, PA 17055-6903; FAX:
(717) 796-2348; PHONE: (717) 796-0804 or (800) 932-4637; ON THE WEB: www.pbi.org. All PBI CLE
programs are sponsored by The Pennsylvania Bar Institute & The Allegheny County Bar Association.

BANKRUPTCY LAW
The Essentials of Chapter 13 Practice:

From Prefiling to Discharge
Discussions will include: reasons for filing Chp. 13 case; who is eligible

to file; what debts can be modified; how does Chp. 13 differ from
other types of consumer bankruptcy, and more!

Credits: 4 substantive • When: Thursday, July 29, 2010; 9:00 a.m. to 1:15 p.m., check-in begins at 8:30
a.m. • Where: PBI Professional Development Conference Center, Heinz 57 Ctr., 7th Fl. • Tuition
(includes course book): *Early Registration Discount - Member-Pa., or any co. bar assn: $199; Mem-
ber admitted after 1/1/06: $209; Nonmember: $219; Paralegals attending with an attorney: $99; Para-
legals attending alone: $129; Judges & judicial law clerks: $100; Judges & judicial law clerks admitted
after 1/1/06 $90. *Standard Registration - Member-Pa., or any co. bar assn: $224; Member admitted
after 1/1/06: $204; Nonmember: $244; Paralegals attending with an attorney: $124; Paralegals attend-
ing alone: $154; Judges & judicial law clerks: $125; Judges & judicial law clerks admitted after 1/1/06:
$115. *Registrations received more than 2 days before the presentation qualify for the Early Registra-
tion Discount. Register with PBI.

BUSINESS LAW
Starting Up a Foreign Business

Provides guidance for counsel and other advisors to foreign entities considering
or seeking to establish operations and conduct business in the United States.

Credits: 4 substantive • When: Simulcast - Friday, July 16, 2010; 9:00 a.m. to 1:15 p.m.; check-in
begins at 8:30 a.m. • Where: PBI Professional Development Conference Center, Heinz 57 Ctr., 7th Fl.
• Tuition (includes course book): *Early Registration Discount - Member-Pa., or any co. bar assn:
$229; Member admitted after 1/1/06: $209; Nonmember: $249; Paralegals attending with an attorney:
$99; Paralegals attending alone: $129; Judges & judicial law clerks: $115; Judges & judicial law clerks
admitted after 1/1/06: $105. *Standard Registration - Member-Pa., or any co. bar assn: $254; Member
admitted after 1/1/06: $234; Nonmember: $274; Paralegals attending with an attorney: $124; Parale-

gals attending alone: $154; Judges & judicial law clerks: $140; Judges & judicial law clerks admitted
after 1/1/06: $130. *Registrations received more than 2 days before the presentation qualify for the
Early Registration Discount. Register with PBI.

CIVIL LITIGATION
The Impact of Medicare Reporting Rules

on Asbestos Litigation
What all litigators need to know…this program covers issues presented

by Medicare, and litigation tactics and strategies.
Credits: 3 substantive • When: Friday, July 16, 2010; 1:15 p.m. to 4:30 p.m., check-in and lunch begin
at 12:45 p.m. • Where: PBI Professional Development Conference Center, Heinz 57 Ctr., 7th Fl. •
Tuition (includes course book): *Early Registration Discount - Member-Pa., or any co. bar assn:
$199; Member admitted after 1/1/06: $179; Nonmember: $219; Paralegals attending with an attorney:
$99; Paralegals attending alone: $129; Judges & judicial law clerks: $100; Judges & judicial law clerks
admitted after 1/1/06: $90. *Standard Registration - Member-Pa., or any co. bar assn: $224; Member
admitted after 1/1/06: $204; Nonmember: $244; Paralegals attending with an attorney: $124; Parale-
gals attending alone: $154; Judges & judicial law clerks: $125; Judges & judicial law clerks admitted
after 1/1/06: $115. *Registrations received more than 2 days before the presentation qualify for the
Early Registration Discount. Register with PBI.

Ohlbaum on Evidence – Advocacy:
Using the Rules of Evidence to Persuade

Program dissects, discusses and demonstrates the ways in which
evidence/advocacy interface, and shows how to take advantage of

the Rules to become a more persuasive courtroom advocate. 
Credits: 5 substantive, 1 ethics *Must attend entire program to receive ethics credit. • When: Simulcast -
Thursday, July 22, 2010; 8:30 a.m. to 3:30 p.m., check-in begins at 8:00 a.m. • Where: PBI Profes-
sional Development Conference Center, Heinz 57 Ctr., 7th Fl. • Tuition (includes Professor
Ohlbaum’s book and lunch): *Early Registration Discount - Member-Pa., or any co. bar assn: $319;
Member admitted after 1/1/06: $299; Nonmember: $339; Paralegals attending with an attorney: $99;
Paralegals attending alone: $129; Judges & judicial law clerks: $160; Judges & judicial law clerks
admitted after 1/1/06: $150. *Standard Registration - Member-Pa., or any co. bar assn: $344; Member
admitted after 1/1/06: $324; Nonmember: $364; Paralegals attending with an attorney: $124; Parale-
gals attending alone: $154; Judges & judicial law clerks: $185; Judges & judicial law clerks admitted
after 1/1/06: $175. *Registrations received more than 2 days before the presentation qualify for the
Early Registration Discount. Register with PBI.

From File to Trial: 8 Keys to Success in
Court and Beyond

Mark A. Drummond brings to you persuasion techniques that you can
use for the day the case comes into your office to verdict.

Credits: 5 substantive, 1 ethics *Must attend the entire program to receive ethics credit. • When: Simulcast -
Wednesday, July 28, 2010; 8:30 a.m. to 3:30 p.m., check-in begins at 8:00 a.m. • Where: PBI Profes-
sional Development Conference Center, Heinz 57 Ctr., 7th Fl. • Tuition (includes course book and
lunch): *Early Registration Discount - Member-Pa., or any co. bar assn: $339; Member admitted after
1/1/06: $319; Nonmember: $359; Paralegals attending with an attorney: $199; Paralegals attending
alone: $249; Judges & judicial law clerks: $170; Judges & judicial law clerks admitted after 1/1/06 $160.
*Standard Registration - Member-Pa., or any co. bar assn: $364; Member admitted after 1/1/06: $344;
Nonmember: $384; Paralegals attending with an attorney: $224; Paralegals attending alone: $274;
Judges & judicial law clerks: $195; Judges & judicial law clerks admitted after 1/1/06: $185. *Registra-
tions received more than 2 days before the presentation qualify for the Early Registration Discount.
Register with PBI.

CONSTITUTIONAL LAW
Have Guns – Will Litigate:

The Law of Guns in Pennsylvania
Covers current issues, public confusion/media hype, attorneys’ road maps

for clients with gun issues, and much more!
Credits: 5 substantive, 1 ethics *Must attend entire program to receive ethics credit. • When: Simulcast - Fri-
day, July 23, 2010; 8:30 a.m. to 4:30 p.m.; check-in begins at 8:00 a.m. • Where: PBI Professional
Development Conference Center, Heinz 57 Ctr., 7th Fl. • Tuition (includes course book): *Early
Registration Discount - Member-Pa., or any co. bar assn: $229; Member admitted after 1/1/06: $209;
Nonmember: $249; Paralegals attending with an attorney: $99; Paralegals attending alone: $129;
Judges & judicial law clerks: $115; Judges & judicial law clerks admitted after 1/1/06: $105. *Standard
Registration - Member-Pa., or any co. bar assn: $254; Member admitted after 1/1/06: $234; Nonmem-
ber: $274; Paralegals attending with an attorney: $124; Paralegals attending alone: $154; Judges &
judicial law clerks: $140; Judges & judicial law clerks admitted after 1/1/06: $130. *Registrations
received more than 2 days before the presentation qualify for the Early Registration Discount. Regis-
ter with PBI.

EDUCATION LAW
Due Process Hearing Skills

This is an exciting new program that prepares you for a special
education due process hearing. AM: Basic level instruction;

PM: work through the stages of a due process hearing.
Credits: 5 substantive, 1 ethics *Must attend entire program to receive ethics credit. • When: Wednesday, July
21, 2010; 8:30 a.m. to 4:30 p.m., check-in begins at 8:00 a.m. • Where: PBI Professional Development
Conference Center, Heinz 57 Ctr., 7th Fl. • Tuition (includes course book and lunch): *Early Reg-
istration Discount - Member-Pa., or any co. bar assn: $229; Member admitted after 1/1/06: $209; Non-
member: $249; Paralegals attending with an attorney: $99; Paralegals attending alone: $129; Judges &
judicial law clerks: $115; Judges & judicial law clerks admitted after 1/1/06: $105. *Standard Registra-
tion - Member-Pa., or any co. bar assn: $254; Member admitted after 1/1/06: $234; Nonmember: $274;
Paralegals attending with an attorney: $124; Paralegals attending alone: $154; Judges & judicial law
clerks: $140; Judges & judicial law clerks admitted after 1/1/06: $130. *Registrations received more than
2 days before the presentation qualify for the Early Registration Discount. Register with PBI.

EMPLOYMENT LAW
Outsourcing

Learn what is hot in the outsourcing marketplace and
how to navigate through a complex outsourcing contract.

Credits: 4 substantive • When: Monday, July 26, 2010; 9:00 a.m. to 1:15 p.m., check-in begins at 8:30
a.m. • Where: PBI Professional Development Conference Center, Heinz 57 Ctr., 7th Fl. • Tuition
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Continuing Legal Education
sponsored by the ACBA and PBI

(includes course book): *Early Registration Discount - Member-Pa., or any co. bar assn: $209; Mem-
ber admitted after 1/1/06: $189; Nonmember: $229; Paralegals attending with an attorney: $99; Para-
legals attending alone: $129; Judges & judicial law clerks: $105; Judges & judicial law clerks admitted
after 1/1/06: $95. *Standard Registration - Member-Pa., or any co. bar assn: $234; Member admitted
after 1/1/06: $214; Nonmember: $254; Paralegals attending with an attorney: $124; Paralegals attend-
ing alone: $154; Judges & judicial law clerks: $130; Judges & judicial law clerks admitted after 1/1/06:
$120. *Registrations received more than 2 days before the presentation qualify for the Early Registra-
tion Discount. Register with PBI.

ETHICS
Bridge The Gap

This program is required for all newly admitted attorneys.
Credits: 4 ethics • When: Wednesday, July 21, 2010; registration at 8:30 a.m. • Where: ACBA Con-
ference Center Auditorium. 9th Floor City-County Building, 414 Grant Street, Pittsburgh, Pa. 15219 •
Cost: FREE to newly admitted attorneys and $100 to all others. Register with ACBA.

GENERAL PRACTICE
Breaking Down the Basics Series:

How to Avoid Ethics Traps
Practical luncheon seminar designed for the new attorney, or the
attorney who has recently changed practice area, started his/her

own firm or expanded into new area. 
Credits: 2 ethics • When: Simulcast - Tuesday, July 27, 2010; 2:00 p.m. to 4:00 p.m.; check-in and
luncheon begin at 1:30 p.m. • Where: PBI Professional Development Conference Center, Heinz 57
Ctr., 7th Fl. • Tuition includes lunch**: $129 for one session; $229 for two sessions; $329 for three
sessions; $429 for four sessions; $499 for all five sessions. **all of these tuitions fees reflect a $25 dis-
count for early registration. For registrations received by PBI less than three days prior to the presen-
tation add $25. Register with PBI.

INTELLECTUAL PROPERTY
PLI – Understanding Copyright Law 2010

For details on this program, go to www.pli.edu.
Credits: 6 substantive • When: Simulcast - Monday, July 19, 2010; 9:00 a.m. to 5:00 p.m.; check-in
begins at 8:30 a.m.  • Where: PBI Professional Development Conference Center, Heinz 57 Ctr., 7th
Fl. • Tuition (includes course book and lunch): $995. Register with PBI.

PLI – Understanding Trademark Law 2010
For details on this program, go to www.pli.edu.

Credits: 6 substantive • When: Simulcast - Tuesday, July 20, 2010; 9:00 a.m. to 5:00 p.m.; check-in
begins at 8:30 a.m.  • Where: PBI Professional Development Conference Center, Heinz 57 Ctr., 7th
Fl. • Tuition (includes course book and lunch): $995. Register with PBI.

REAL ESTATE PRACTICE
Historic Preservation and the Law: Then and Now
Traces development of historic preservation and situation leading up to

Penn Central; the case, its progeny, the impact these cases have
had on contemporary preservation practice, and more.

Credits: 6 substantive • When: Simulcast - Thursday, July 29, 2010; 9:00 a.m. to 4:15 p.m., check-in
begins at 8:30 a.m. • Where: PBI Professional Development Conference Center, Heinz 57 Ctr., 7th Fl.
• Tuition (includes course book and lunch): *Early Registration Discount - Member-Pa., or any
co. bar assn: $229; Member admitted after 1/1/06: $209; Nonmember: $249; Paralegals attending with
an attorney: $99; Paralegals attending alone: $129; Judges & judicial law clerks: $115; Judges & judi-
cial law clerks admitted after 1/1/06 $105. *Standard Registration - Member-Pa., or any co. bar assn:
$254; Member admitted after 1/1/06: $234; Nonmember: $274; Paralegals attending with an attorney:
$124; Paralegals attending alone: $154; Judges & judicial law clerks: $140; Judges & judicial law clerks
admitted after 1/1/06: $140. *Registrations received more than 2 days before the presentation qualify
for the Early Registration Discount. Register with PBI.

SECURITIES
PLI – Fundamentals of Investment Adviser Regulation 2010

For details on this program, go to www.pli.edu.
When: Simulcast - Friday, July 16, 2010 • Where: PBI Professional Development Conference Center,
Heinz 57 Ctr., 7th Fl. • Tuition (includes course book and lunch): $1,595. Register with PBI.

SKILLS TRAINING
Legal Writing Techniques for Winning Arguments
Take the time to evaluate your writing skills, benefit from writing tips,

and formulate a realistic one-month writing improvement plan
in this fast-paced, lively presentation.

Credits: 6 substantive • When: Tuesday, July 27, 2010; 8:30 a.m. to 3:30 p.m., check-in begins at 8:00
a.m. • Where: PBI Professional Development Conference Center, Heinz 57 Ctr., 7th Fl. • Tuition
(includes course book and lunch): *Early Registration Discount - Member-Pa., or any co. bar assn:
$259; Member admitted after 1/1/06: $239; Nonmember: $279; Paralegals attending with an attorney:
$99; Paralegals attending alone: $129; Judges & judicial law clerks: $130; Judges & judicial law clerks
admitted after 1/1/06: $120. *Standard Registration - Member-Pa., or any co. bar assn: $284; Member
admitted after 1/1/06: $264; Nonmember: $304; Paralegals attending with an attorney: $124; Parale-
gals attending alone: $154; Judges & judicial law clerks: $155; Judges & judicial law clerks admitted
after 1/1/06: $145. *Registrations received more than 2 days before the presentation qualify for the
Early Registration Discount. Register with PBI.

SOCIAL SECURITY
Social Security Disability: The Basics

Knowledgeable Pennsylvania attorneys will walk you through the process of
handling a social security disability case.

Credits: 4 substantive • When: Thursday, July 22, 2010; 9:00 a.m. to 1:15 p.m., check-in begins at 8:30 a.m.
• Where: PBI Professional Development Conference Center, Heinz 57 Ctr., 7th Fl. • Tuition (includes
course book): *Early Registration Discount - Member-Pa., or any co. bar assn: $199; Member admitted
after 1/1/06: $179; Nonmember: $219; Paralegals attending with an attorney: $99; Paralegals attending
alone: $129; Judges & judicial law clerks: $100; Judges & judicial law clerks admitted after 1/1/06: $90.
*Standard Registration - Member-Pa., or any co. bar assn: $224; Member admitted after 1/1/06: $204; Non-
member: $244; Paralegals attending with an attorney: $124; Paralegals attending alone: $154; Judges &
judicial law clerks: $125; Judges & judicial law clerks admitted after 1/1/06: $115. *Registrations received
more than 2 days before the presentation qualify for the Early Registration Discount. Register with PBI.
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the intent of OPD’s search. The jury
determined that the original purpose of
investigation of the text messages was
to determine the efficacy of the charac-
ter limit, and not to determine whether
Quon was wasting time while on-duty.
Thus, the search was reasonable.

Quon appealed to the Ninth Circuit
Court of Appeals, which agreed with
the trial judge that the employees had a
reasonable expectation of privacy.
However, the Ninth Circuit rejected the
trial judge’s finding on the reasonable-
ness of the search overall, stating that,
while the purpose of the search was to
verify the efficacy of the 25,000 charac-
ter limit, the purpose of the investiga-
tion could have been achieved by less-
intrusive means (i.e., warning Quon,
asking him to count the characters
himself, or asking him to redact per-
sonal messages and grant permission
to the department to review the redact-
ed transcript).

The Supreme Court declined to
address the issue of privacy of person-
al messages on company equipment,
opting to dispose of the case on “nar-
rower grounds.” Instead, the Court
assumed that Quon had a reasonable
expectation of privacy in the text mes-
sages, that the city’s review of the tran-
script constituted a search within the
meaning of the Fourth Amendment,
and that the principles applicable to a
government employer’s search of an
employee’s physical office apply to an
electronic intrusion of privacy as well.

The Court then turned to the reason-
ableness of the search, finding that
when conducted for a non-investigatory,
work-related purpose or for the investi-
gation of work-related misconduct, a
government employer’s warrantless
search is reasonable if: (1) it is “justi-
fied at its inception” and (2) if “the
measures adopted are reasonably relat-
ed to the objectives of the search and
not excessively intrusive in light of” the
circumstances giving rise to the search.
Noting that OPD initiated the search to
determine whether the vendor’s char-
acter limit was meeting the city’s needs,
the Court concluded that the search was
justified at its inception. The City and
OPD had a legitimate interest in ensur-
ing that officers were not paying for
work-related expenses and alternative-
ly, that the city was not paying for offi-
cers’ personal communications.

The Court next found that reviewing
Quon’s messages was an “efficient and
expedient way” to determine if his reg-
ular overages were work-related or per-
sonal. The Court noted that the review
was not “excessively intrusive” since it
covered only two months of messages
and was limited to on-duty messaging.
In addition, given that Quon was told
that his messages were subject to audit-
ing, the Court concluded that it would
not have been reasonable for Quon to
assume that his messages were

SUPREME COURT continued from cover page
“immune from scrutiny.” Thus, the
Supreme Court held that the search was
reasonable and the city did not violate
Quon’s Fourth Amendment rights. ■

fundamental fairness is the touchstone
of our decision-making processes. The
ACBA recognized both the fundamen-
tal fairness and economic imperatives,
and undertook a conscious and deliber-
ate effort to investigate the roots of the
issues, and to find solutions for the
problem. We created the Institute for
Gender Equality, and hired a part time
director of the Institute—the first such
position in the country.

Through the work of prior ACBA
leaders, including the intensive work of
Kim Brown in the past year, and
through the efforts of the WLD, our
gender equality initiative is beginning
to make some progress. However, this is
a long-term project and will require our
hands-on, conscious, and continuous
efforts to have an impact. Additionally,
the programming of the Institute can-
not be the only vehicle for education of
our legal community. One of my priori-
ties is to do everything I can to advance
the gender equality initiative through
the work of the Institute for Gender
Equality and through other coordinated
and thoughtful programming.

Unfortunately, the lack of ethnic and
racial diversity is also an issue. The
ACBA has also taken action in this
area. Under the leadership of previous
bar presidents, we commenced the
diversity initiative. We hired a part
time diversity coordinator—again, the
first in the nation.

That program has been successful-
to a point. We still are far behind the
curve in becoming a diverse legal com-
munity. We need to re-energize the
diversity initiative, become more inclu-
sive and welcoming, and help to build a
minority legal community. Like the
gender equality initiative, this is a long
term project and will require our delib-
erate and consistent attention.

Service to the public
Finally, service to the public is a key

role for the ACBA. I know all too well
the shackles imposed by the billable
hour system. I know all too well the
incredible, high speed demands placed
on all of us in this age of 24/7 client
needs. However, we cannot forget our
responsibilities to our community and to
the individuals in that community. The
Rules of Professional Conduct impose
this obligation on us. The privileges and
positions we hold by virtue of our role in
society impose this duty on us.

Every lawyer has the opportunity to
have a positive, and perhaps life chang-
ing impact on the lives of those who
need legal services. We may not litigate
society-changing cases, or handle
transactions that have a dramatic eco-
nomic impact on our community. But

PRESIDENT continued from page 3

we can have a dramatic impact on the
lives of other citizens in our community.

Make no mistake—there is a huge
need for legal help. For example, dur-
ing the one day KD & You and the Law
telethon, thousands of calls were
received by people asking some of the
most basic legal questions and looking
for our help. There are many opportu-
nities to have that impact, and the
ACBA is at the forefront of promoting
and coordinating those opportunities.

To name just a few: Bankruptcy &
Commercial Law Section members
help staff NLSA’s Debt Advice Clinic.
The Civil Litigation Section has
launched a new project with NLSA to
take referrals of unemployment com-
pensation cases. The Family Law Sec-
tion has a pro bono committee and
helps staff the family court’s Pro Se
Assistance Project, NLSA’s Family Law
Clinic, the Family Law Mentor Volun-
teer Program, and more. Members of
the Federal Court Section and the
Social Security Practitioners Commit-
tee helped create a pro bono project to

assist federal practitioners. The His-
panic Attorneys Committee is explor-
ing a pro bono project to serve the low-
income Spanish-speaking community.
The Immigration Law Committee is
working on the possible creation of a
new pro bono immigration-law project.
The Public Service Committee engages
in a wide variety of pro bono and com-
munity service projects. The Real
Property Section’s pro bono committee
is exploring ways to assist low-income
homeowners and community-develop-
ment organizations.

We do not need to commit huge
amounts of time, and we do not need to
commit to long term projects. However,
by giving a few hours a couple of times
a year, we can dramatically increase
the positive exposure of the legal pro-
fession and can dramatically and posi-
tively affect the lives of others. I will
conclude by saying again that I am hon-
ored to serve you as the ACBA presi-
dent. I promise to do all I can to contin-
ue the standard of excellence that has
been set by my predecessors. ■
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APPRAISALS

ANTIQUE AUTO APPRAISALS for all vehicles 1900 to 1990.
Expert Witness. Certified Appraiser - K. Merusi. 412-731-2878.

DOCUMENT EXAMINER/
HANDWRITING

J. WRIGHT LEONARD, BCFE, CDE. Certified. Experienced in
Federal, State & Local Courts. Testimony in Civil & Criminal
Matters. 215-735-4000.

ECONOMIST/VOC. EXPERT

WM. HOUSTON REED, Ph.D.–25+yrs. of forensic economics
& vocational eval. expertise in one report. 1-888-620-8933.

INVESTIGATIONS &
PROCESS SERVICE

SCHEDULED FOR TRIAL SOON? Need a deposition quickly?
www.pittsburghsubpoena.com 1-800-439-2237.

LEGAL NURSE
CONSULTANT

CERTIFIED LEGAL NURSE CONSULTANT with 16 years of
experience in various fields. Will attend IMEs with clients
to assure fairness, accuracy, and alleviate the injured
party’s fears. Please contact Schatz Legal Nurse Consult-
ing at (724) 505-3222 or dschatz@atlanticbb.net.

PROCESS SERVICE
INVESTIGATING

THE IMPOSSIBLE WE DO RIGHT AWAY! MIRACLES TAKE
A LITTLE TIME. EMPIRE INVESTIGATION (412) 921-4046.
Visit us on our website, www.empireinv.com.

For Lawyers’ Mart rate
information call Peggy
Lewis at 412-261-6255.

Do You Have Any Jury
Verdicts to Report?

If so, please forward the following information: Court; Case Number;
Jury Verdict; Date of Verdict; Judge; Plaintiff ’s Attorney; Defendant’s

Attorney; Type of Case; Experts; and Remarks to: Jennifer Pulice, ACBA,
400 Koppers Building, 436 Seventh Avenue, Pittsburgh, PA 15219
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