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bit-x-bit, LLC offers Sfile e-discovery
review, computer forensic services
By Drew Hardman

Since 2008, the Allegheny County 
Bar Association has endorsed 
Pittsburgh-based bit-x-bit, LLC

as the exclusive provider of computer
forensic and e-discovery consulting
services, securing a five percent discount
on the cost of all services for ACBA
members. This fall, bit-x-bit added
another impressive tool to its list of
services with the introduction of a
new wave of e-discovery review
powered by Sfile, one the industry’s
leaders in comprehensive review
systems and software.

“In older days, attorneys reviewed
only paper documents in discovery,
but now it’s all about electronic
information,” bit-x-bit CEO Susan
Ardisson noted. “This is the latest wave
of electronic discovery services.”

Utilizing Sfile’s fully integrated
Electronic Evidence Discovery (EED)
system, bit-x-bit offers its clients early
case assessment, document review,
and production capabilities for an
unlimited number of attorneys–all at
the industry’s lowest cost of $150 per
gigabyte for a full year.

“When you factor in the five percent
discount to ACBA members, it brings
their already-reasonable fees to an
even better level,” ACBA President
Gary Hunt said.

Sfile’s key system capabilities
include a universal document display
platform, allowing users to view
documents in their original formats
and foregoing costly file conversion fees.
Sfile also makes use of cloud computing
architecture, which spreads computer
processing among a number of different

servers. Cloud computing architecture
provides accelerated processing
speeds and greater scalability, allowing
Sfile to accommodate both small and
large cases with ease.

“A cloud computer platform is a way
for an application to share the hard
drive resources of many different
processors,” bit-x-bit President Scott
Ardisson said.

Utilizing cloud computing architecture,
Sfile seamlessly scales resources to
accommodate any project requirements,
from small cases with minimal
reviewers to large cases with 50
or more reviewers.

“It makes for a very
effective cost model,”
Susan Ardisson added.

Certified by the
International Society of
Forensic Computer
Examiners, bit-x-bit
provides e-discovery
and computer
forensic consulting
services to many of
Pittsburgh’s major
law firms and
companies, as well as
Duquesne University
and the Office of the
Attorney General for
the Commonwealth
of PA.

In addition to 
e-discovery, bit-x-bit
offers a number of
computer forensic 
services, including:

• Comprehensive forensic
investigation services to capture,
interpret, and document critical
relevant electronic data

• Expert testimony

• Forensic collection and
drive imaging to preserve
electronic evidence

• In-house review 
capabilities

• Recovery of 
deleted information

• Special Master/Mediator services
through CEO Susan Ardisson, a Fellow
with the Academy of Court Appointed
Special Masters

• Tape restoration and legacy data

Unlike many national vendors,
bit-x-bit bases its fees on hourly
rates that reflect the time it takes to
complete each project.

“I think the older business model was
to base everything on a per-gigabyte
charge, which often resulted in very,
very high fees,” Ardisson explained.
“Even though you’re dealing with large
volumes of data, the process itself may

not take any longer. That model may
be outdated.”

According to Ardisson, bit-x-bit’s
unique fee structure is in the client’s
best interest, often resulting in dramatic
cost savings. The company also provides
clients with accurate cost estimates at
the outset of each project.

“Their fee structure is one of the
things that we took into consideration
when we made bit-x-bit the ACBA’s
official forensic data and e-discovery
provider,” Hunt said.

Housed in the historic Frick Building
in downtown Pittsburgh, bit-x-bit
representatives are readily at hand to
meet their client’s needs.

“At the initial stages of any project,
there’s nothing quite like a face-to-face
meeting to set parameters and to review
things and get a better understanding

of how to move forward,” Hunt said.
“That fact that bit-x-bit is a local

company is just another asset
that they bring to the table.”

“We can deliver data
quickly, pick up data,

meet with our clients
face-to-face,” Ardisson
added. “Being avail-
able and having a
central location
downtown is one of
our strong points.”

Ardisson and the
rest of bit-x-bit team
regard themselves
as a resource for
ACBA members.
They welcome calls
from ACBA members

to review any issues
regarding e-discovery

and computer forensics.
“We are always happy

to answer any questions
from ACBA members on

their e-discovery needs,”
Ardisson said. “We give them a

framework to go forward, and
they can either utilize our services

or not.”
Hunt has firsthand experience dealing

with bit-x-bit through
his litigation practice
at Tucker Arensberg,
PC. He recommends
their services to any
ACBA member.

“They are reliable, fast,
technically-proficient,
responsive…it’s a com-
bination of all these
aspects that make bit-x-bit

a great partner for the ACBA,” Hunt noted.
For more information on bit-x-bit,

visit their website at www.bit-x-bit.com.
ACBA members can contact bit-x-bit for
a complimentary analysis of electronic
discovery and computer forensic needs
by calling 412-325-4033 or e-mailing
acbamemberbenefits@bit-x-bit.com. ■
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them a framework to go forward, and they
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From the ACBA

U.S. Attorney’s Office creates
new Civil Rights Section
By Tracy Carbasho

The creation of a new Civil Rights
Section by the U.S. Attorney’s
Office for the Western District of

Pennsylvania is evidence that federal
prosecutors agree with the words written
by Martin Luther King Jr. back in 1963.

“Injustice anywhere is a threat to
justice everywhere,” wrote the
renowned civil rights leader whose
work was cut short when he was
murdered in 1968. More than four
decades after his death, federal
prosecutors throughout the United
States are fostering a renewed interest
in making civil rights a high priority.

U.S. Attorney David J. Hickton held
a press conference in Pittsburgh on
December 7 to announce the creation
of the section. Joining him in providing
details was U.S. Assistant Attorney
General for Civil Rights Thomas Perez
from the Department of Justice.

“My review of the district showed
there are still groups of people who are
being disadvantaged because of the
color of their skin, their background,
their religion, their sexual orientation,
their affiliation, their mental health,
the fact that they are homeless, or they
have disabilities,” said Hickton, who took
over as U.S. Attorney for the Western
District in August 2010. “It’s clearly
illegal, and there are laws to defend
against it. All people should be provided
equal protection under the law; that’s a
fundamental principle. We embrace a
strong civil and criminal prosecution of
civil rights violations.”

Hickton noted that the protection of
civil rights is a priority not only for his
office, but also for President Barack
Obama, federal prosecutors throughout
the nation, U.S. Attorney General Eric
Holder, and Perez, who was appointed
to lead the Civil Rights Division for the
U.S. Department of Justice in 2009.

When Perez took over his current
position, he was asked why a Civil
Rights Division was necessary at a
time when the United States has an
African-American president.

“We have undeniably come a long
way. An entire generation has passed
since our nation’s leaders recognized
the injustice of legal segregation,”
Perez said at his installation ceremony.

“Women outnumber men in the workplace.
We have an African-American president,
a Latina Supreme Court justice, and a
female Speaker of the House.

“There are some out there who think
the task is completed, who would like to
close the book and say we’ve fulfilled
the promise of equal opportunity and
justice for all,” he continued. “But as
the late Senator Ted Kennedy often
reminded us, civil rights are truly the
unfinished business of America.”

Members of the local Civil Rights
Section are well prepared to recognize
violations and to enforce the appropriate
laws. The section in Hickton’s office is
comprised of Shaun Sweeney, who will
serve as the leader, Carolyn Bloch,
Craig Haller, Amy Johnston, and
Jessica Smolar.

“I will be working on interesting,
difficult cases with a group of good,
hard-working lawyers,” said Sweeney.

Bloch, an assistant U.S. Attorney,
has prosecuted a wide variety of
criminal cases during the past 20 years.
She received the Law Enforcement
Agency Director’s Award for Outstanding
Performance in Law Enforcement in
2000 and again in 2008. The most
recent award was in recognition of
her prosecution of the owner and
principals of a McKeesport, Pa.,
construction company that defrauded the
Department of Defense by fraudulently
billing more than $1 million during the
reconstruction of the Pentagon after
the September 2001 terrorist attack.

She has participated in a wide
range of criminal investigations and
prosecutions during her career.
Cases have involved drug trafficking,
money laundering, sophisticated
white-collar fraud schemes, tax fraud,
and child exploitation.

“As a long-time federal prosecutor,
I believe the allocation of both
investigative and legal resources in the
civil rights area is well deserved. I am
looking forward to focusing my energy
on cases of this nature,” said Bloch.
“I am fortunate to have been selected
to work in this newly formed focus area
because it affords me the opportunity
to work with some of the most
experienced and talented attorneys in
my office and to work investigations
and cases in which there are real and

identifiable victims for whom we always
hope to bring a measure of justice.”

Smolar served as the deputy chief of
the Civil Division of the U.S. Attorney’s
Office for the Western District from
2003 until late 2010 when she joined
the new Civil Rights Section. During
her 15 years with the U.S. Attorney’s
Office, she has litigated complex civil
cases in areas such as the Federal Tort
Claims Act, employment discrimination,
medical malpractice defense, constitutional
challenges, civil rights, and statutory
construction matters.

She received the Executive Office
of the U.S. Attorneys Director’s
Award for Superior Performance as
an Assistant U.S. Attorney in 2002.
She has been a civil litigator for a
total of 20 years. As a member of the
new section, she will handle both civil
and criminal cases.

“This administration and the
Department of Justice have made the
enforcement of civil rights laws a
priority,” said Smolar. “It is extremely
exciting to be part of a new, vibrant,
and prioritized section so dedicated to
protecting, both criminally and civilly,
the civil rights of all individuals.”

The creation of the section was a
natural step for Hickton, who has
always been interested in civil rights
and has been inspired by the work of
the U.S. Department of Justice in this
particular field. Even as an attorney in
private practice at Burns, White &
Hickton, the firm he co-founded, he
realized there was more work to be
done in terms of protecting the civil
rights of all individuals.

“The primary objective of this
section is to fully enforce the law, both
criminally and civilly, to ensure equal
protection regardless of an individual’s
background,” said Hickton. “We intend
to maximize our outreach with law
enforcement departments, state and

federal prosecutors, and community
groups to make sure they are aware
that we have this section.”

Hickton said there is a connection
between the need to guard against
domestic terrorism and to protect civil
rights. He believes there are “equal
opportunity bigots” who hate authorities
with the same fervor that they hate
minorities and other groups whose civil
rights are often violated.

“There is a revival of a group that
violates civil rights laws and threatens
our security as a country,” said Hickton.
“We need to realize there is a connection
between our domestic terrorism work
and the people expressing venom
toward groups who are entitled to
protection under the civil rights laws.”

Although Hickton could not divulge
specifics, he said the section will be
busy working on many cases in 2011.
The section is expected to handle
cases involving hate crimes, child
exploitation, human trafficking, unlawful
police tactics, housing discrimination,
unfair lending, and discrimination
based on race, gender, or other areas
protected by existing laws.

“Since 1957, there has been a Civil
Rights Division in the Department of
Justice. Some of the department’s
greatest work occurred in the 1960s in
the south, making it possible for
African-American citizens to vote,”
said Hickton. “In 2010, however, there
are still groups who are being denied
basic rights because of the color of
their skin, their sexual orientation,
their mental health status, their
background, or other reasons. When
one group’s rights are diminished,
that’s an affront to our Constitution and
our Bill of Rights. It’s a danger to
everyone. Freedom and justice are
inter-dependent. In fact, the freedom of
all of us is at risk if we don’t apply
equal justice to all.” ■

Begin your day with us at the new
www.pittsburghlegaljournal.org
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Firing of non-union workers for joining
union picketing violated NLRA
By Maria Greco Danaher

The National Labor Relations
Board has issued an order
accepting as “the law of the case”

a 2009 decision by the Second U.S.
Circuit Court of Appeals in which,
drawing a distinction between picketing
and striking, that Court held that a New
York health clinic unlawfully fired five
employees for joining a picket line,
even though the picketing itself was
an unfair labor practice by the union.
Correctional Medical Services, Inc.,
356 N.L.R.B. No. 48, Dec. 9, 2010.

Correctional Medical Services
(CMS) operated a health clinic at a
state correctional facility in Albany,
NY. In September 2002, five off-duty
employees of CMS joined a peaceful
union picket line of about 20 individuals
that was protesting CMS’ refusal to
recognize AFSCME Local 1000 (the
union) as bargaining agent for all of the
clinical workers of CMS. The picketing
was peaceful, and lasted for less than
an hour, without blocking access to the
clinic. CMS issued letters to the five
off-duty employees, informing them
that the union’s conduct was “illegal”
and that the five employees would be
informed of their employment status
after an investigation.

Section 8(g) of the National Labor
Relations Act (NLRA) includes a
provision that requires a labor
organization to provide at least 10

days advance notice before engaging in
“any strike, picketing, or other concerted
refusal to work” at a healthcare entity.
In this case, no such notice was given,
and the five CMS employees ultimately
were terminated from their employment.
CMS also filed a charge against the
union under Section 8(g). The union
settled the Section 8(g) charge, but
filed its own charge, alleging that the
termination of the five off-duty
employees violated the NLRA.

In 2007, the NLRB said that the
employees had acted in violation of the
NLRA, and that the terminations were
appropriate. The union filed a petition,
asking the Second Circuit to review the
NLRB order, and that petition was
granted. On appeal, the Second Circuit
ruled that the NLRB improperly
construed Section 8 of the NLRA
related to healthcare workers.

Under Section 8(a) of the NLRA, an
employer commits an unfair labor
practice if it interferes with an
employee’s right to organize. Picketing
is generally considered to be a protected
activity under the Act. However, in the
1974 amendments to the NLRA, Congress
modified Section 8 of the Act, adding a
restriction–Section 8(g), mentioned
above–related to picketing or striking
against a healthcare entity, and requiring
a 10-day notice of such activity by
“labor organizations.” That particular
sub-section does not state that an
individual employee who participates

in such activity commits a violation.
Under modified Section 8(d), however,
an employee who engages in “any
strike” at the healthcare entity without
the required notice is no longer an
“employee” under the NLRA, losing all
protection under the Act. This was the
language cited by CMS to support its
discharge of the five picketers.

However, the Second Circuit pointed
out that while Section 8(d) provides
that an employee who engages in a
strike without proper notice “shall lose
his status as an employee of the
employer engaged in the particular
labor dispute,” Section 8(d) does not
include a comparable provision about
employees who participate in peaceful
picketing conducted by the union in
violation of those notice requirements.
Therefore, while a “labor organization”
is subject to sanctions for either
striking or picketing without observing
the appropriate notice under Section 8,
the Act specifically sanctions only
those individuals who participate in a
strike against a healthcare entity, and
not in picketing of that same employer
(unless those individuals are actually
“agents” of the union under a separate
Section of the NLRA). The Second
Circuit then vacated the NLRB’s
decision, and remanded the case back
to the NLRB for review.

On remand, the Board accepted the
Second Circuit’s 2009 decision, and
found that CMS violated the NLRA by

interfering with the employees’ rights
to act collectively. It further found that
CMS violated the NLRA by threatening
the employees with disciplinary action
before the investigation that led to their
discharge, and by interrogating the
employees about the picketing. Under
the Act, CMS’ questioning of the
employees was viewed by the Board as
“coercive.” Importantly, the test for
coercion under the applicable section
of the NLRA “does not turn on the
employer’s motive.” In other words, an
employer’s good-faith belief that its
actions are not coercive is not a defense.

This importance of this case to
healthcare entities is obvious, in light
of current efforts toward unionization
of healthcare employees. While the
Board’s decision does not bring up this
fact, the Second Circuit specifically
pointed out in its 2009 opinion that this
circumstance involved only “peaceful
picketing by off-duty employees that
caused no disruption to the operation
of the clinic,” but states that it could
“conceive of certain circumstances
where protected picketing could
cause disruption in the ability of a
healthcare facility to deliver health
care.” Interestingly, this language is
not referenced in the Board’s recent
opinion and, therefore, it may be safe
to assume that the Board may not be
as flexible as the Court in holding
differently if the picketing at issue is
more disruptive than in this instance. ■

Employer can require compliance
with policy, even during FMLA leave
By Maria Greco Danaher

The Eighth U.S. Circuit Court of
Appeals has held that an employee
who was fired for repeatedly

violating her employer’s call-in policy
cannot proceed with her lawsuit under
the FMLA. Thompson v. CenturyTel of
Central Arkansas, LLC, Eighth Cir, No.
09-3602, Dec. 3, 2010.

Loretta Thompson began working
for CenturyTel, a telecommunications
company, in 2003. In 2006, Thompson
began reporting to Carolyn Wilson, a
Programming Supervisor. When
Thompson began her employment, she
received an employee handbook that
included a call-in policy that required
employees to call the supervisor each
day during a period of absence. Any
employee who failed to provide proper
and timely notice for three consecutive

workdays, or for three separate
workdays during a 12-month period
was deemed to have voluntarily
terminated employment. Thompson
also acknowledged receiving written
departmental policies that included the
call-in policy in 2006, 2007, and 2008.
The departmental policies specifically
provided that call-ins were to be made
directly to Wilson and if Wilson was
unavailable, that a voicemail message
was to be left for Wilson, notifying her
of the absence. Wilson also permitted
her employees to call in weekly, once a
formal approval of FMLA leave had
been issued.

In the summer of 2007, Thompson
applied for and received a four-week
FMLA leave. During this period,
Thompson failed to call in as required.
Once she returned from the leave,
Wilson gave a verbal warning to her,

and reminded her of the company’s
call-in policy.

On April 30, 2007, Thompson did
not report to work and did not call in
to report her absence for that day.
When Wilson called Thompson at
home, Thompson claimed not to have
been aware that she was scheduled to
work that day.

On Nov. 16, 2007, Thompson called
in sick and told Wilson that she
would be off work until November 21.
Although Thompson had been scheduled
to work on November 17, 20, and 21,
she did not call in on those three days.
Thompson subsequently claimed that
she did not call in on those days
because she planned to apply for
FMLA leave for the absence. Thompson
received a written warning for her
failure to call in on those three days.
The warning specifically stated that
Thompson was “expected to follow
Company policies and procedures,”
and that failure to do so “could lead to
further disciplinary action up to and
including termination.”

On Jan. 29, 2008, Thompson left a
voice mail for Wilson stating that
she was sick. Thompson reported to
work the next day, but left early for a
doctor’s appointment. Later that
same day, Thompson left a message
for Wilson saying that she could not
return to work until Feb. 5, 2008, but
did not speak to Wilson or leave
further messages for her after that.
On February 5, Wilson returned to
work and was told that her employment
was terminated because she had
violated the call-in policy seven times
within the past 12 months.

Thompson sued CenturyTel for
violation of the FMLA, claiming that
CenturyTel interfered with her leave
under that Act. CenturyTel defended
the claim by saying that Thompson was
fired not because of her FMLA leave,
but because she had violated the
company’s call-in policy. The lower
court granted summary judgment for
the employer, and the Eighth Circuit
upheld the decision on appeal, in an
unpublished opinion.

FMLA regulations specifically
provide that an employer may require
an employee on FMLA leave to “report
periodically on the employee’s status
and intent to return to work.” Thompson
did not dispute that she failed to
comply with the call-in policy, but
argues that she would not have been
terminated if she hadn’t taken FMLA
leave. The Eighth Circuit held that to
the contrary, Thompson’s repeated
violations of the company’s policy were
not directly related to any particular
FMLA leave but to her failure to report
her own absences as required and,
therefore, summary judgment in the
company’s favor was appropriate.

Here, CenturyTel’s clear, under-
standable, widely disseminated, and
consistently enforced policy paved the
way for the dismissal of Thompson’s
lawsuit. The fact that Thompson had
received the policy in writing in each of
the years that she worked for Wilson
was a critical element of the company’s
successful defense in this case, and is a
mechanism that should be noted by
employers who decide to implement a
call-in policy for absences that include
FMLA-related absences. ■

visit the

acba
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Does Pennsylvania recognize an implied
covenant of further exploration?
By Robert J. Burnett

Over the last 18 months, natural 
gas operators from all over the

world have converged on western
Pennsylvania. Their goal has been to
secure new leases from landowners
holding valuable mineral rights in the
deeper Marcellus Shale formation.
This rush to access the Marcellus Shale
is now creating tension between
landowners with existing oil/gas
leases and their respective lessees.
The royalty payments generated from
these older, shallow well leases pale in
comparison to the large signing
bonuses and high-volume royalties
associated with deeper Marcellus wells.
As such, many of these landowners are
now trying to “get out” of their existing
leases and sign new, potentially more
lucrative, Marcellus leases.

Terminating a producing gas lease is
difficult. Almost all gas leases have
secondary terms of indefinite duration
so long as gas is being produced “in
paying quantities.” Essentially, this
means that an operator can maintain
and hold the leased acreage with a single
producing well. Does the operator,
however, now have an obligation to
explore the deeper Marcellus formation?
Put another way, can the operator
ignore the Marcellus formation and
still maintain the lease?  Some states
have recognized an implied lease
covenant which requires the operator
to drill exploratory gas wells into
unproven formations and strata or risk
cancellation of the unexplored portions
of the lease. This controversial covenant
is popularly known as the “implied
covenant of further exploration.”
This covenant, if recognized in
Pennsylvania, could give many
landowners the grounds to cancel
older, shallow gas leases in favor of
a Marcellus lease.

Pennsylvania currently recognizes
three (3) implied covenants: i) the
implied duty to protect the leased
premises from drainage caused by
adjoining operations; ii) the implied
duty to reasonably develop the leased
premises; and iii) the implied duty to
market the gas extracted from the land.
These duties will be implied in every
gas lease unless expressly negated by
the parties’ written lease. In order to
appreciate the significance of the
implied covenant of further exploration,
a brief description of the currently
recognized covenants is warranted.

The implied covenant to protect
against drainage requires the operator

to drill an offset well in certain situations.
Gas is fugitive and can migrate from
one part of a reservoir to another.
Without an offset well to capture the
gas, the resource may be depleted by
gas wells outside the leasehold but
within a common reservoir. In the
absence of an express clause to the
contrary, Pennsylvania courts have
recognized an implied covenant to
drill a well “offsetting” those on
adjoining tracts. In Kleppner v. Lemon,
the Pennsylvania Supreme Court
observed that the operator “…shall
put down so many wells as may be
reasonably necessary to secure the oil,
for the common advantage of both
lessor and lessee.” See Kleppner v.
Lemon, 35 A. 109 (Pa. 1896). A breach of
this covenant results in the permanent
loss of the gas resource and can justify
cancellation of the entire lease.

Pennsylvania also recognizes an
implied duty to reasonably market
the gas. This covenant requires the
operator to diligently market the gas.
The covenant is generally implicated
when the operator takes little or no
effort to secure a pipeline to the well,
thereby denying the landowner his/her
extraction royalty. The Pennsylvania
Supreme Court long ago noted that
upon the discovery of gas, the operator
is “under an obligation to operate for
the common good of both parties” and
pay the extraction royalty. See Iams v.
Carnegie Natural Gas, 45 A. 54, 54-55
(Pa. 1899). Without a pipeline to
transport the gas to market, no royalty
is ever generated and the operator runs
the risk of breaching this covenant.

Finally, Pennsylvania law generally
requires an operator to reasonably
develop proven formations. Upon the
discovery of gas in paying quantities,
the operator is under an obligation to
drill additional wells as reasonably
necessary to recover as much of the
gas from that formation. The operator
is required to engage in further
development only if the additional
wells would be “profitable.” This
covenant, however, was recently limited
by the Pennsylvania Supreme Court in
Jacobs v. CNG Transmission Corp., 772
A.2d 445 (Pa. 2001). In Jacobs, the
court held that there is no duty to
develop if the lease itself provides the
lessor compensation (i.e., delay rentals,
gas storage fees, etc.) during the period
of non-production. “An implied
covenant to develop…exists only
when the only compensation to the
landowner…is royalty payments
resulting from extraction” (Jacobs, 772

A.2d at 455). If the lease provides
for the payment of delay rentals or
gas storage fees, Pennsylvania will
no longer imply a duty to develop
the leasehold.

As noted above, the implied
covenant of reasonable development,
even in its post-Jacobs form, only
applies to proven formations. In other
words, the obligation to develop the
leasehold only arises after gas is
discovered “in paying quantities.”
What about unproven formations or
strata? Is there a duty to explore all
horizons and strata located within a
leasehold? A minority of courts and
commentators have suggested that
there exists an implied duty to explore
such unproven formations.

The covenant, in essence, requires
the operator to drill exploratory wells
in the unproven formations or horizons
located within the leasehold footprint.
Colorado and Arkansas have both
recognized this covenant as a means of
discouraging the practice of holding
a large leasehold with a minimally
producing well. “Production on only a
small portion of the leased land does
not justify allowing the lessee to hold
the entire leasehold indefinitely, thus
depriving the lessor of receiving
royalties from another arrangement”
(Bryd v. Bradham, 655 S.W.2d 366, 367
Ark. 1983). Colorado has further
observed that the operator “may not
hold the land merely for speculation
in the hope that non-viable mineral

holdings will become economic at
some unknown time in the future…”
(North York Land Associates v. Bryon
Oil Industries, 695 P.2d 1188, 1191 Colo.
Ct. App. 1985). Thus, in jurisdictions
that recognize this covenant, an
operator cannot simply drill a well
and then cease all further exploratory
operations. See Ezzel v. Oil Associates,
22 S.W.2d 1015 (Ark. 1930); lessee’s
obligation to explore is ongoing, even
after paying quantities are discovered.
See also Davis v. Ross Production, 910
S.W.2d 209, 212 (Ark. 1995); an implied
covenant exists on the part of the lessee
to explore the property with reasonable
diligence. The operator is under a
duty to investigate, test and explore
other areas of the leasehold or risk
cancellation of the lease. See Carter v.
Arkansas Louisiana Gas Co., 36 So. 2d
26 (La. 1948); it is an implied condition
that the lessee will test every part of
the leased premises).

In establishing a breach of this
covenant, the landowner does not
have to demonstrate that the unproven
formations or horizons would be
profitable. “[T]he implied covenant of
further exploration does not need such
proof, but rather requires the lessor to
show unreasonability by the lessee in
not exploring further…” (Gillette v.
Pepper Tank Co., 694 P.2d 369, 372
Colo. Ct.App. 1984). The inquiry does
not focus on whether gas “in paying
quantities” would be found. Instead the

Continued on page 10
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Taxation Section helps members stay
current with changes in law, tax codes
By Susan Jacobs Jablow

Estate tax. The marriage penalty.
Individual retirement accounts.
Tax credits. These phrases are

often in the news, especially as
Congress seems to make changes in
each of them almost annually. Many
people wait for their accountant or tax
software programs to sort out the
details. Lawyers who practice taxation
law, however, must keep up with the
constantly changing federal, state, and
local tax codes.

The Allegheny County Bar Association
Taxation Section helps local tax attorneys
stay on top of the latest changes in the
codes, as well as other issues that affect
their practices.

“You get to know some wonderful
and knowledgeable tax professionals,”
said Peter McCormick, a principal at
Buck Consultants and the chair of
the Section.

An employee benefits specialist,
McCormick has been involved with
the Taxation Section since 1976, and
first served as chair in the 1980s.
Several other committee members
share a long history with the Section,
and the group is beginning to attract a
new influx of young members.

“We’re giving something back to
the members of the bar association,”
said McCormick.

The Section meets on the second
Friday of each month from September

through June. About 200 attorneys
are listed as members, but a core
group of 20 to 50 people attends the
monthly meetings.

Usually the meetings include
presentations from guest speakers,
and McCormick said that attendance is
often driven by the speakers’ topics,
since attorneys will gravitate toward
presentations that are most relevant to
their individual practices.

Some recent programs have included
a presentation about tax laws related to
natural gas extraction in the Marcellus
Shale and another about tax changes in
the city of Pittsburgh. Three different
tax court judges from Washington, D.C.
have also been guest speakers for the
Section on separate occasions, and
members themselves sometimes serve
as keynote speakers to address their
areas of expertise.

Most local tax attorneys are not
certified public accountants, said
McCormick. Rather, they undergo
general legal training and then learn
the intricacies of tax law on the
job, often from working with more
experienced attorneys. Over time,
they master this extremely technical
branch of law.

“Working with someone, you learn
as you go along,” said McCormick.
“You become an expert as you work.”

The attorneys’ schedules are
determined by the particular area of
tax law they practice, so some tax

attorneys experience their busiest
season from January to April, when
accountants are grinding out tax
returns, and others are busiest near
filing deadlines for specific documents.

There are many reasons to call upon
a tax attorney’s services, such as tax
planning and estate and business matters.

“A small part of the practice is
representing taxpayers in disputes
with the IRS,” said Jeff Bragdon,
counsel with Williams Coulson and a
member of the Taxation Section since
the mid-1970s. “In today’s world, an
individual may not know they need a
tax attorney to do their estate plan, but
tax is the second most important part of
estate planning, after making sure the
estate goes to the intended beneficiaries.”

In addition to having guest speakers,
the Section also gives members the

opportunity to network with one
another and share ideas. Periodically,
members are given the opportunity to
meet for roundtable discussions over
lunch and to each speak about their
current cases. That gives the attorneys
a chance to learn from and support
each other in a less formal setting.

“The biggest benefit to joining the
Section is networking and being able to
talk to attorneys that have experience
with whatever you are trying to do for
the first time,” said Bragdon.

But with thousands and thousands of
pages in the tax codes, mastering the
laws themselves is often the biggest
challenge, especially as the laws and
IRS procedures constantly change.
As a result, the Section focuses on
keeping local attorneys abreast of
the changes. ■

Judge Stevens elected
Sup. Ct. President Judge
By Stuart Ditzen

Superior Court Judge Correale
Stevens, of Sugarloaf, has been
elected to a five-year term as

President Judge of the Superior
Court of Pennsylvania and succeeded
President Judge Kate Ford Elliott when
her term of office ended in January.

Every five years the 15 elected
judges of the statewide intermediate
appellate court choose a president
judge, who will be the administrator
for the court in addition to his/her
judicial duties.

Judge Stevens graduated from
Pennsylvania State University where
he was inducted into the National
Political Science Honorary. He was an
Associate Editor of the Dickinson Law
Review and upon graduation engaged
in the private practice of law.

A former Hazleton City Solicitor,
he was named Outstanding Young
Pennsylvanian by the state Jaycee
organization and served on the
executive board of the Wilkes-Barre
Law and Library Association as well as

on the boards of numerous charitable
organizations. Judge Stevens was
elected to four successive terms in the
Pennsylvania House of Representatives,
and in 1987 he was elected District
Attorney of Luzerne County. He won
both nominations to the Luzerne
County Court of Common Pleas and
served as a trial judge for seven years
until his election to the Superior Court
in 1997. He was retained in 2007 for
another ten-year term.

“I look forward to working with the
Supreme Court, Commonwealth Court,
state trial judges, legislators, and bar
associations to continue the Superior
Court tradition of public service,”
Stevens said.

We will hold court in various
communities across the state so that
more people have access to seeing
how their appellate court works.
There will also be a special session at
Temple Law School and Dickinson
Law School in 2011.” Stevens took
office January 3. ■
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News & Notes
Zygmont A. Pines, court administrator

of Pennsylvania, has been named the
recipient of the 2010 Warren E. Burger
Award for Excellence in Court
Administration by the National Center
for State Courts (NCSC).

◆    ◆    ◆

David A. Gurwin, a shareholder in
the Corporate Finance & Technology
Section of Buchanan Ingersoll &
Rooney’s Pittsburgh office and Chair of
the firm’s Technology Transactions
Group and its Entertainment and
Media Law Group, was unanimously
elected to serve as president of the
Hampton School Board. Gurwin
represents clients in a variety of
industries, with a particular focus
on Internet, computer, advertising,
life sciences, and technology clients,
as well as those involved in the
entertainment industries.

People on the Move
The Fifth Judicial District

announces the appointment of Janice
Dean as Director of Allegheny County
Pretrial Services.

Bar Briefs Policy
1. All submissions for “Bar Briefs” should

be sent to the attention of David Blaner,
ACBA Executive Director, 400 Koppers
Building, 436 Seventh Ave., Pittsburgh, Pa.,
15219, or e-mailed to dblaner@acba.org.

2. The “News and Notes” section is limited
to announcements regarding legal or
community service awards or organization
appointments. Announcements related to
Best Lawyers in America, Pennsylvania
Rising Stars, or Pennsylvania Super
Lawyers will not be published.

3. The “People on the Move” section is
limited to promotions, new positions, and
firm establishments. Only ACBA member
announcements will be published.

4. The “Changes in Status” section is
limited to Court notices regarding attorney
status. These announcements come directly
from the state and federal courts and are not
edited by ACBA staff.

5. The editors retain the right to
accept, edit, or reject submissions at their
sole discretion.

6. Due to the overwhelming number of
submissions received and the nature of the
Lawyers Journal production schedule, your
announcement will be placed in a queue
upon receipt and will be published in the
next available issue. If you have a question
regarding when or if your announcement
will be published, contact Joanna Taylor
Stone at 412-402-6604 or jstone@acba.org. ■

Bar Briefs Lawyers’ Mart

APPRAISALS

ANTIQUE AUTO APPRAISALS for all vehicles 1900
to 1990. Expert Witness. Certified Appraiser - K.
Merusi. 412-731-2878.

DOCUMENT EXAMINER/
HANDWRITING

J. WRIGHT LEONARD, BCFE, CDE. Certified. Experienced in
Federal, State & Local Courts. Testimony in Civil & Criminal
Matters. 215-735-4000.

DOCUMENT SCANNING
SERVICES

SAVE ON STORAGE FEES! Increase Office space!
Eliminate Paper Clutter! Increase Productivity! Retrieve
Files with a click of your mouse! Free Consultation!
Reasonable Rates! Asset Risk Management Services
412-668-0339 scott.sheets@arms-pa.com.

ECONOMIST/VOC. EXPERT

WM. HOUSTON REED, Ph.D.–25+yrs. of forensic economics
& vocational eval. expertise in one report. 1-888-620-8933.

ESTATE PLANNING

IF YOUR CLIENTS ARE CONSIDERING CHARITABLE
GIVING as part of their estate planning The Pittsburgh
Presbytery Foundation can provide a means to support
charitable work helping those in need throughout SW
Pennsylvania. For more information contact the Foundation
at www.pghpresbytery.org/pghpresbyterianfdn.htm or
Rev. Dr. Douglas Portz at 412-323-1400 Ext 318.

INVESTIGATIONS & 
PROCESS SERVICE

SCHEDULED FOR TRIAL SOON? Need a deposition quickly?
www.pittsburghsubpoena.com 1-800-439-2237.

LEGAL NURSE CONSULTANT

CERTIFIED LEGAL NURSE CONSULTANT with 16 years of
experience in various fields. Will attend IMEs with clients
to assure fairness, accuracy, and alleviate the injured
party’s fears. Please contact Schatz Legal Nurse Consult-
ing at (724) 505-3222 or dschatz@atlanticbb.net.

PROCESS SERVICE 
INVESTIGATING

THE IMPOSSIBLE WE DO RIGHT AWAY! MIRACLES TAKE
A LITTLE TIME. EMPIRE INVESTIGATION (412) 921-4046.
Visit us on our website, www.empireinv.com.

PROPERTY CLAIM EXPERT

PROPERTY CLAIM EXPERT TO CONSULT AND/OR
COORDINATE ALL TYPES OF 1ST AND 3RD PARTY
PROPERTY DAMAGE CLAIMS. Services include: building
estimates, contents estimates, business interruption
valuations, Appraisal, engineering services, and policy
consulting. Please contact Rob Massof (412) 563-
6670 rob.massof@assuredpa.com.

VETERANS’ ADVOCATES

EXPAND YOUR PRACTICE! VETERANS NEED
REPRESENTATION. Learn how at the Indianapolis,
IN Seminar April 7-9, 2011. National Organization of
Veterans’ Advocates, Inc. Learn the latest developments,
practical tips and techniques and get mentored by NOVA’s
premier practitioners, many with over 17 years’ experi-
ence. 202-587-5708. www.vetadvocates.com.

Do You Have Any Jury
Verdicts to Report?

If so, please forward the following information: Court; Case Number; Jury Verdict; Date of Verdict;
Judge; Plaintiff ’s Attorney; Defendant’s Attorney; Type of Case; Experts; and Remarks to: Jennifer

Pulice, ACBA, 400 Koppers Building, 436 Seventh Avenue, Pittsburgh, PA 15219
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Continuing Legal Education
sponsored by the ACBA and PBI

BANKRUPCY
PLI – “Recent Developments in Distressed Debt,

Restructurings & Workouts 2011”
For more information please go to: www.pli.edu

Credits: 6 CLE (substantive) credits • When: Simulcast –Thursday, January 27, 2011; 9:00 a.m. to 5:00
p.m.; check-in begins at 8:30 a.m. • Where: PBI Professional Development Conference Center, Heinz
57 Ctr., 7th Fl. • Tuition includes course book and lunch: $1,495.

BUSINESS LAW
International Arbitration

This presentation reviews international arbitration from start
(the arbitration clause) to finish (execution of an arbitration award).

Credits: 3 CLE credits (substantive) • When: Simulcast - Wednesday, January 26, 2011; 9:00 a.m. to
12:15 p.m.; check-in begins at 8:30 a.m. • Where: PBI Professional Development Conference
Center, Heinz 57 Ctr., 7th Fl. • Tuition includes course book and lunch: *Early Registration
Discount - Member-Pa., or any co. bar assn.: $249; Member admitted after 1/1/07: $229;
Nonmember: $269; Paralegals attending with an attorney: $99; Paralegals attending alone:
$129; Judges & judicial law clerks: $125; Judges & judicial law clerks admitted after 1/1/07: $115.
*Standard Registration - Member-Pa., or any co. bar assn.: $274; Member admitted after 1/1/07:
$254; Nonmember: $294; Paralegals attending with an attorney: $124; Paralegals attending
alone: $154; Judges & judicial law clerks: $150; Judges & judicial law clerks admitted after
1/1/07: $140. *Registrations received more than 2 days before the presentation qualify for the
Early Registration Discount.

CIVIL LITIGATION
E-Discovery: The Basics

Don’t miss this opportunity to find out what you need to know 
about E-Discovery and to obtain the highly valued E-Discovery book, 

along with additional materials from the faculty.
Credits: 4 CLE credits (3 substantive/1 ethics) • When: Video – Tuesday, February 8, 2011; 8:30 a.m.
to 12:30 p.m.; check-in begins at 8:00 a.m. • Where: PBI Professional Development Conference
Center, Heinz 57 Ctr., 7th Fl. • Tuition (includes course book with searchable CD-ROM and
lunch): *Early Registration Discount - Member-Pa., or any co. bar assn.: $249; Member admitted
after 1/1/07: $229; Nonmember: $269; Paralegals attending with an attorney: $99; Paralegals
attending alone: $129; Judges & judicial law clerks: $125; Judges & judicial law clerks admitted after
1/1/07: $115. *Standard Registration - Member-Pa., or any co. bar assn.: $274; Member admitted
after 1/1/07: $254; Nonmember: $294; Paralegals attending with an attorney: $124; Paralegals
attending alone: $154; Judges & judicial law clerks: $150; Judges & judicial law clerks admitted after
1/1/07: $140. *Registrations received more than 2 days before the presentation qualify for the Early
Registration Discount.

How to Win the “Fall Down” Case: 
Practical Approaches and Winning Strategies

The latest on slip & fall cases, pragmatic advice and the 
substantive law to be followed. Experienced engineer reveals key 

components to consider when using expert witnesses at trial.
Credits: 4 CLE credits (substantive) • When: Tuesday, February 1, 2011; 12:00 p.m. to 4:15 p.m.;
check-in and lunch begin at 11:30 a.m. • Where: PBI Professional Development Conference
Center, Heinz 57 Ctr., 7th Fl. • Tuition (includes course book and lunch): *Early
Registration Discount - Member-Pa., or any co. bar assn:  $199; Member admitted after 1/1/07:
$179; Nonmember: $219; Paralegals attending with an attorney: $99; Paralegals attending
alone: $129; Judges & judicial law clerks: $100; Judges & judicial law clerks admitted after
1/1/07: $90. *Standard Registration - Member-Pa., or any co. bar assn.: $224; Member admitted
after 1/1/07: $204; Nonmember: $244; Paralegals attending with an attorney: $124; Paralegals
attending alone: $154; Judges & judicial law clerks: $125; Judges & judicial law clerks admitted
after 1/1/07: $115. *Registrations received more than 2 days before the presentation qualify for
the Early Registration Discount.

ELDER/ESTATE LAW
12th Annual Estate & Elder Law Symposium

Take advantage of “the Best of ” two of PBI’s most popular 
Institutes in our Estate and Elder Law Symposium. Pick up 

important practice tips and the latest developments.
Credits: 6 CLE** credits. **Workshop choices will determine whether credits are in substantive
law, practice and procedure or ethics, professionalism or substance abuse. • When: Wednesday,
February 9, 2011; 9:00 a.m. to 4:10 p.m.; check-in begins at 8:30 a.m. • Where: PBI Professional
Development Conference Center, Heinz 57 Ctr., 7th Fl. • Tuition (includes course book and
lunch): *Early Registration Discount - Member-Pa., or any co. bar assn: $299; Member admitted
after 1/1/07: $279; Nonmember: $319; Paralegals attending with an attorney: $159; Paralegals
attending alone: $189; Judges & judicial law clerks: $150; Judges & judicial law clerks admitted
after 1/1/07: $140. *Standard Registration - Member-Pa., or any co. bar assn: $324; Member
admitted after 1/1/07: $304; Nonmember: $344; Paralegals attending with an attorney: $184;
Paralegals attending alone: $214; Judges & judicial law clerks: $175; Judges & judicial law clerks
admitted after 1/1/07: $165. *Registrations received more than 2 days before the presentation
qualify for the Early Registration Discount.

EMPLOYMENT LAW
PLI – “Managing Wage & Hour Risks 2011”

For more information please go to: www.pli.edu
Credits: 6 CLE credits (5 substantive/1 ethics) • When: Simulcast – Monday, February 7, 2011; 9:00
a.m. to 5:00 p.m.; check-in begins at 8:30 a.m. • Where: PBI Professional Development Conference
Center, Heinz 57 Ctr., 7th Fl. • Tuition includes course book and lunch: $1,495.

ENVIRONMENTAL LAW
Environmental Law 2010 - Year In Review

This program will explore significant federal and state developments in
environmental law during 2010. It will focus primarily on Pennsylvania

Environmental Hearing Board cases and state and federal judicial decisions.
Credits: 1 CLE credit (ethics) • When: Wednesday, January 19, 2011; Registration at 11:30 a.m. •
Where: ACBA Conference Center Auditorium, City-County Building, 414 Grant Street, Suite 920,
Pittsburgh, PA 15219 • Tuition: $30 for Environment & Energy Law Section Members; $40 for
Non-Section Members; $50 for Non-ACBA Members.

FAMILY LAW
Brainwashing: Children of Divorce Held Hostage

You will leave this program knowing the 8 steps to brainwashing, 
how to effectively utilize your expert in court, and also receive 

Dr. Clawar’s publication “Children Held Hostage.”
Credits: 6 CLE credits (5 substantive/1 ethics) • When: Friday, January 21, 2011; 9:00 a.m. to 4:30
p.m.; check-in begins at 8:30 a.m. • Where: PBI Professional Development Conference Center,
Heinz 57 Ctr., 7th Fl. • Tuition (includes ABA Publication “Children Held Hostage” and
lunch): *Early Registration Discount - Member-Pa., or any co. bar assn.: $239; Member admitted
after 1/1/07: $219; Nonmember: $259; Paralegals attending with an attorney: $99; Paralegals
attending alone: $129; Judges & judicial law clerks: $120; Judges & judicial law clerks admitted after
1/1/07: $110. *Standard Registration - Member-Pa., or any co. bar assn.: $264; Member admitted
after 1/1/07: $244; Nonmember: $284; Paralegals attending with an attorney: $124; Paralegals
attending alone: $154; Judges & judicial law clerks: $145; Judges & judicial law clerks admitted after
1/1/07: $135. *Registrations received more than 2 days before the presentation qualify for the Early
Registration Discount.

Slicing Up the Pie: Property 
Distribution in Pennsylvania

A “soup to nuts” book and program to guide you through property distribution in
Pennsylvania divorce cases. A thorough analysis of the law as well as practical tips.
Credits: 3 CLE credits (substantive) • When: Video Encore – Friday, February 11, 2011; 8:30 a.m. to
11:30 a.m.; check-in begins at 8:00 a.m. • Where: PBI Professional Development Conference
Center, Heinz 57 Ctr., 7th Fl. • Tuition (includes course book): *Early Registration
Discount - Member-Pa., or any co. bar assn: $219; Member admitted after 1/1/07: $199;
Nonmember: $239; Paralegals attending with an attorney: $99; Paralegals attending alone:
$129; Judges & judicial law clerks: $110; Judges & judicial law clerks admitted after 1/1/07:
$100. *Standard Registration - Member-Pa., or any co. bar assn.: $244; Member admitted
after 1/1/07: $224; Nonmember: $264; Paralegals attending with an attorney: $124; Paralegals
attending alone: $154; Judges & judicial law clerks: $135; Judges & judicial law clerks admitted
after 1/1/07: $125. *Registrations received more than 2 days before the presentation qualify for
the Early Registration Discount.

GENERAL PRACTICE
The Impact of the Midterm Elections on Law and Policy

Part of PBI’s Public Policy Series. Sign up now and learn more 
about issues that will impact your practice and your life!

Credits: 2 CLE credits (substantive) • When: Simulcast - Friday, January 28, 2011; 12:00 p.m. to 2:00
p.m.; check-in and lunch begin at 11:30 a.m. • Where: PBI Professional Development Conference
Center, Heinz 57 Ctr., 7th Fl. • Tuition includes course book and lunch: *Early Registration
Discount - Member-Pa., or any co. bar assn.: $149; Member admitted after 1/1/06: $129;
Nonmember: $169; Paralegals attending with an attorney: $99; Paralegals attending alone:
$129; Judges & judicial law clerks: $75; Judges & judicial law clerks admitted after 1/1/06: $65.
*Standard Registration - Member-Pa., or any co. bar assn.: $174; Member admitted after 1/1/06:
$154; Nonmember: $194; Paralegals attending with an attorney: $124; Paralegals attending
alone: $154; Judges & judicial law clerks: $100; Judges & judicial law clerks admitted after
1/1/06: $90. *Registrations received more than 2 days before the presentation qualify for the
Early Registration Discount.

Breaking Down the Basics Series
New series of practical seminars will provide you with the 

foundational “how-to” in several key areas of practice. 
Join us for one, or more, of these two-hour long sessions:

Simulcast: Wednesday, Feb. 2, 2011

Employment Litigation Essentials; 9:00 a.m. to 11:00 a.m.

Civil Procedure Practicalities; 11:30 a.m. to 1:30 p.m.

Understanding Sentencing; 2:00 p.m. to 4:00 p.m.

Simulcast: Thursday, Feb. 3, 2011

Preparing for a Support Hearing; 9:00 a.m. to 11:00 a.m.

Ethics of Social Networking; 11:30 a.m. to 1:30 p.m.

How to File & Defend a Mechanic’s Lien; 2:00 p.m. to 4:00 p.m.
Credits: 2 CLE credits per session • Where: PBI Professional Development Conference Center,
Heinz 57 Ctr., 7th Fl. • Tuition (includes course book): *Early Registration Discount – Tuition

Allegheny County
Bar Association

C L E  P R O G R A M S

ACBA Registration Information: Register for any of these programs via: Mail: CLE Dept., ACBA, 400
Koppers Building, 436 Seventh Avenue, Pittsburgh, PA 15219; Fax 412-261-6438; Phone: 412-402-6612.
PBI Registration Information: MAIL: PBI, 5080 Ritter Road, Mechanicsburg, PA 17055-6903;
FAX: (717) 796-2348; PHONE: (717) 796-0804 or (800) 932-4637; ON THE WEB: www.pbi.org. All
PBI CLE programs are sponsored by The Pennsylvania Bar Institute & The Allegheny County Bar Association.
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Continuing Legal Education
sponsored by the ACBA and PBI

for one session: $129; Tuition for two sessions: $219; Tuition for three sessions: $299; Tuition for
four sessions: $369; Tuition for five sessions: $439; Tuition for all six sessions: $499. *All these
tuition fees reflect a $25 discount for early registration. For registrations received by PBI less than
three days prior to the presentation add $25.

INTERNATIONAL LAW
PLI – “International Tax Issues 2011: 

Planning in an Uncertain World”
For more information please go to: www.pli.edu

Credits: 6 CLE credits (substantive) • When: Simulcast – Thursday, February 3, 2011; 9:00 a.m. to 5:00
p.m.; check-in begins at 8:30 a.m. • Where: PBI Professional Development Conference Center, Heinz
57 Ctr., 7th Fl. • Tuition includes course book and lunch: $1,495.

JANUARY VIDEOS
For details on the following programs, go to www.pbi.org

Thurs., Jan. 20 – Ethics Potpourri – Understanding the 
Impact of Social Networking on You and Your Clients

Thurs., Jan. 20 – Identity Theft 

Thurs., Jan. 27 – Ethics Potpourri – When Luck Runs Out 

Thurs., Jan. 27 – Pension Problems, Pitfalls and Solutions:
The Viewpoint of the Master, Expert and Counsel 

LAW PRACTICE MANAGEMENT
PLI – “Project Management for Lawyers 2011”

For more information please go to: www.pli.edu
Credits: CLE credits • When: Simulcast – Wednesday, January 19, 2011; 9:00 a.m. to 5:00 p.m.;
check-in begins at 8:30 a.m. • Where: PBI Professional Development Conference Center, Heinz 57
Ctr., 7th Fl. • Tuition includes course book and lunch: $1,495.

MEDICINE FOR LAWYERS
Medical School for Lawyers:

The Anatomy Lab Comes to You
Useful to all who have already attended one of Sam Hodge’s 

Anatomy for Lawyers’ courses, but any lawyer, judge, or paralegal 
who handles medical issues will also find it invaluable. 

Credits: 6 CLE credits (substantive) • When: Monday, January 24, 2011; 8:30 a.m. to 3:45 p.m.;
check-in begins at 8:00 a.m. • Where: PBI Professional Development Conference Center, Heinz 57
Ctr., 7th Fl. • Tuition (includes course book): *Early Registration Discount - Member-Pa., or any
co. bar assn.: $399; Member admitted after 1/1/07: $349; Nonmember: $449; Paralegals: $249; Judges
& judicial law clerks including WCJ’s and ALJ’s: $200; Judges & judicial law clerks admitted after
1/1/07 including WCJ’s and ALJ’s: $175. *Standard Registration - Member-Pa., or any co. bar assn.:
$424; Member admitted after 1/1/07: $374; Nonmember: $474; Paralegals: $274; Judges & judicial law
clerks including WCJ’s and ALJ’s: $225; Judges & judicial law clerks admitted after 1/1/07 including
WCJ’s and ALJ’s: $200. *Registrations received more than 2 days before the presentation qualify for
the Early Registration Discount.

REAL ESTATE
PLI – “Commercial Real Estate Financing 2011:

Turning the Corner”
For more information please go to: www.pli.edu

Credits: 12 CLE credits (11 substantive/1 ethics) • When: Simulcast – Monday & Tuesday, January 31
& February 1, 2011; 9:00 a.m. to 5:00 p.m.; check-in begins at 8:30 a.m., each day • Where: PBI
Professional Development Conference Center, Heinz 57 Ctr., 7th Fl. • Tuition includes course book
and lunch: $1,495.

PLI – “Commercial Real Estate Financing 2011: 
Turning the Corner”

For more information please go to: www.pli.edu
Credits: 12 CLE (11 substantive/1 ethics) credits • When: Simulcast – Monday & Tuesday, January 31
& February 1, 2011; 9:00 a.m. to 5:00 p.m.; check-in begins at 8:30 a.m., each day • Where: PBI
Professional Development Conference Center, Heinz 57 Ctr., 7th Fl. • Tuition includes course book
and lunch: $1,495.

REAL ESTATE PRACTICE
Best of the Oil and Gas Law Colloquium

This seminar will provide you with an update on the critical 
issues you need to know about oil and gas law.

Credits: 4 CLE credits (substantive) • When: Simulcast - Tuesday, January 25, 2011; 9:00 a.m. to 1:15
p.m.; check-in begins at 8:30 a.m. • Where: PBI Professional Development Conference Center, Heinz

57 Ctr., 7th Fl. • Tuition (includes course book): *Early Registration Discount - Member-Pa., or
any co. bar assn: $219; Member admitted after 1/1/07: $199; Nonmember: $239; Paralegals attending
with an attorney: $99; Paralegals attending alone: $129; Judges & judicial law clerks: $110; Judges &
judicial law clerks admitted after 1/1/07: $100. *Standard Registration - Member-Pa., or any co. bar
assn: $244; Member admitted after 1/1/07: $224; Nonmember: $264; Paralegals attending with an
attorney: $124; Paralegals attending alone: $154; Judges & judicial law clerks: $135; Judges &
judicial law clerks admitted after 1/1/07: $125. *Registrations received more than 2 days before
the presentation qualify for the Early Registration Discount.

Handling the Failure to Disclose Case
Basic level course. Using a case study approach and sample 

pleadings and documents, get practical, “real world” guidance 
on how to handle these increasingly common cases.

Credits: 3 CLE credits (substantive) • When: Thursday, February 10, 2011; 12:30 p.m. to 3:45
p.m.; check-in and lunch begin at 12:00 p.m. • Where: PBI Professional Development
Conference Center, Heinz 57 Ctr., 7th Fl. • Tuition (includes course book and lunch):

*Early Registration Discount - Member-Pa., or any co. bar assn: $229; Member admitted after
1/1/07: $209; Nonmember: $249; Paralegals attending with an attorney: $99; Paralegals attending
alone: $129; Judges & judicial law clerks: $115; Judges & judicial law clerks admitted after
1/1/07: $105. *Standard Registration - Member-Pa., or any co. bar assn.: $254; Member admitted
after 1/1/07: $234; Nonmember: $274; Paralegals attending with an attorney: $124; Paralegals
attending alone: $154; Judges & judicial law clerks: $140; Judges & judicial law clerks admitted
after 1/1/07: $130. *Registrations received more than 2 days before the presentation qualify for
the Early Registration Discount.

TAX
PLI – “Taxation of Financial Products 

and Transactions 2011”
For more information please go to: www.pli.edu

Credits: 6 CLE (substantive) credits • When: Simulcast –Wednesday, January 26, 2011; 9:00 a.m. to
5:00 p.m.; check-in begins at 8:30 a.m. • Where: PBI Professional Development Conference Center,
Heinz 57 Ctr., 7th Fl. • Tuition includes course book and lunch: $1,495.

Allegheny County
Bar Association

C L E  P R O G R A M S

ACBA Registration Information: Register for any of these programs via: Mail: CLE Dept., ACBA, 400
Koppers Building, 436 Seventh Avenue, Pittsburgh, PA 15219; Fax 412-261-6438; Phone: 412-402-6612.
PBI Registration Information: MAIL: PBI, 5080 Ritter Road, Mechanicsburg, PA 17055-6903;
FAX: (717) 796-2348; PHONE: (717) 796-0804 or (800) 932-4637; ON THE WEB: www.pbi.org. All
PBI CLE programs are sponsored by The Pennsylvania Bar Institute & The Allegheny County Bar Association.
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If you have an idea for a story,
please contact Joanna Taylor Stone at
jstone@acba.org or 412-402-6604.

STORY IDEAS
WANTED

focus is on whether a reasonably
prudent operator would have “tested”
the unproven formations. The loss or
damage to the landowner from the
lack of exploratory testing is difficult
to quantify. As such, the usual remedy
has been cancellation of the unexplored
portions of the lease. (See Gillette
v. Pepper Tank Co., supra; North
York Land Associates v. Bryon Oil
Industries, supra.

Several prominent oil and gas
jurisdictions, such as Texas and
Oklahoma, have expressly rejected the
covenant. Texas has held that no
implied covenant of further exploration
exists independent of the implied
covenant of reasonable development
(Sun Exploration & Production
Company v. Jackson, 783 S.W.2d 202
Texas 1989). In Jackson, the Supreme
Court of Texas explained that there is
no distinction between an exploratory
well and a developmental well; the
operator need not drill unless there is
an expectation of profit. The Jackson
court further held that, in a “failure to
explore” case, the landowner must still
prove a “reasonable expectation of
profit” in the unproven formations
(Jackson, 783 S.W.2d at 204). This
standard requires the landowner to
prove that a reasonably prudent
operator would have “a reasonable
expectation of profit” in drilling on a
unproven formation. See also Clifton v.
Koontz, 325 S.W.2d 684 (Texas 1959).
A landowner in Texas has a steep
burden and must prove that gas exists
in profitable quantities (Jackson, 783
S.W.2d at 204). See also Mitchell v.
Amerada Hess Corp., 638 P.2d 441, 449
(Okl 1982), following Texas and
holding there is no implied covenant to
further explore after paying production
is obtained. Colorado, Arkansas,
Louisiana, and possibly Kansas have
rejected this approach and do not
consider profitability when analyzing
a breach of the implied covenant of
further exploration.

It is unclear whether Pennsylvania
recognizes this covenant. In Aye v.
Philadelphia Co., 44 A. 555 (Pa. 1899),
a lease provided that a test well would
be drilled within  six months and, if oil
was discovered, a production well
would be drilled. A test well was
drilled but it was dry and no oil
was discovered. The operator never
conducted any further exploration.
The Pennsylvania Supreme Court held
that there was an implied duty to drill
other test wells: “…there is an implied
obligation on the lessee to proceed with
the exploration and development of

the land with reasonable diligence…”
(Aye, 44 A. at 556). Because the
operator had failed to conduct any
further exploratory activities, the Aye
court found that the operator had
abandoned the lease. See also Calhoon
v. Neely, 50 A. 967, 968 (Pa. 1902);
failure to explore premises for over
nine years after drilling dry hole
constituted surrender of the lease.
While the Aye court did not expressly
announce or state that an implied
covenant of further exploration exists
in Pennsylvania, the court did recognize
an implied duty to drill test wells.

More recently, in Jacobs v. CNG
Transmission Corp., 332 F. Supp. 2d 759
(W.D. Pa. 2004), the Western District
of Pennsylvania concluded that the
operator had surrendered its rights to
the deeper gas formations by failing
to conduct any exploratory activities
for nearly forty years: “[H]ere the
defendant failed to conduct any
exploration or development of the
leasehold during the primary term and
in the subsequent thirty-eight years
that followed” (Jacobs, 332 F. Supp. 2d
at 796). The Jacobs court further than
noted that the operator’s protracted
inactivity had deprived the landowner
“of the right to have exploration of the
property undertaken.” In order to
remedy this breach, the court cancelled
the operator’s rights in any substrata
below “the hundred foot sands” where
the operator had been engaged in gas
storage. The unexplored, deeper gas
formations were therefore severed from
the original lease so as to give another
operator the opportunity to explore and
develop those deeper horizons.

In support of this remedy, the Jacobs
court cited the Aye opinion and
observed that “[P]ennsylvania law
has consistently recognized that an
unexplained failure to develop an oil
and gas lease…gives rise to a fair
presumption of abandonment.”
Although the Jacobs court did not
specifically reference the implied
covenant by name, it arguably applied
the policy behind the covenant and
prevented the operator from holding
unexplored horizons for an indefinite
period of time. See Penneco Pipeline
Co. v. Dominion Transmission Inc.,
2007 WL 1847391 (W.D. Pa. 2007),
rejecting landowner’s claim that
deeper strata should be severed due to
inactivity and non-production. As such,
Jacobs could be a subtle sign that
Pennsylvania may soon be joining the
minority of jurisdictions that recognize
this implied covenant. ■

Robert J. Burnett is a Director at Houston
Harbaugh, P.C.

EXPLORATION continued from page 5

GUIDELINES
FOR UNSOLICITED ARTICLES

SUBMITTED FOR
PUBLICATION IN THE

LAWYERSJOURNAL

Because the editors of the Lawyers Journal (LJ) receive many
submissions for publication we can accept only a portion of
those sent to us. Most often, we decline articles because they
either discuss topics we have recently covered or serve as
promotional material in the guise of an article.

When submitting an article for consideration, please keep
these guidelines in mind:

1. Authors are strongly encouraged to discuss article ideas
with the editor and submit an outline or capsule summary
before investing time in writing. The LJ will not agree to
run an article until the editors evaluate the full-text article.

2. Every effort will be made to publish an accepted article;
however, the LJ reserves the right not to publish an
accepted article if the material becomes dated, if there is no
space to run the article, or if the editorial board raises any
other concern.

3. We publish only articles written exclusively for the LJ.
We will not consider material that an author has sent to
other publications.

4. We rely on the author’s integrity in submitting original work.
Any material derived from other sources should be clearly
identified within the text.

5. We evaluate submissions for their value to our audience,
timeliness, and credibility. We do not publish articles that
promote the author’s company, products, or services.

6. Articles should be no more than 2,500 words.
Authors must use endnotes to cite sources.

7. Due to the volume of material we publish, we are
unable to provide authors with edited manuscripts or
galleys for review.

8. Authors should explain in simple language any technical
terms that would be unclear to the general legal audience.

9. Authors should send a hard copy of the article and an 
electronic version, preferably in MS Word format. Be sure 
to write the author’s name and article title in the document.

10. Write your full name, business affiliation, address, and
any pertinent professional designations that should appear
in the author’s ID. We don’t run phone numbers or
contact addresses.

11. Articles should be mailed to Jennifer Pulice, Editor,
Lawyers Journal, Allegheny County Bar Association,
400 Koppers Building, 436 Seventh Ave., Pittsburgh, PA
15219; faxed to 412-261-6042; or e-mailed to
jpulice@acba.org.

12. Because each issue of the LJ is copyrighted by the
Allegheny County Bar Association, publications wishing
to use an article after it has appeared in our journal must
obtain our permission to do so.

13. The LJ reserves the right to decline to publish any photograph
which has been found to be altered or manipulated.
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