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Lawyer Finder service exceeds
inaugural year expectations

by Tracy Carbasho

The Pittsburgh Lawyer Finder service
has only been in operation since
March 2012, but it has already proven
its worth to attorneys and potential clients.

“I like the site because it is the real
thing operated by the bar association,”
said Mary Bower Sheats, of counsel at
Frank, Gale, Bails, Murcko & Pocrass.
“I think it is more trustworthy and a
better investment than other advertising.
The fee is modest and the return is
very satisfactory. I plan to continue
my membership.”

Sheats was among the attorneys
who listed their services on the
www.pittsburghlawyerfinder.org site
when it was launched by the ACBA
last year. Attorneys listed on the site
benefit from the ACBA’s diligent 
marketing efforts.

“The response has been nothing
but positive. Members have been very

pleased and not only enjoy having
their profiles on the site as a way to
get client leads, but I’ve also had some
tell me that colleagues have found
them there, as well,” said Whitney
Hughes, who serves as director of
both the Lawyer Finder program and
the ACBA’s Lawyer Referral Service.
“The public response has also been
great. People really like being able to
look at more than one attorney and
find a fit that is right for them.”

Attorney N. Leah Fink, who owns
her own firm representing Social
Security disability and supplemental
security income clients, signed up for
the ACBA site in April. She previously
was a long-time partner at the law
offices of Kunkel & Fink, which was
dissolved earlier this year, and she
wants to promote her own law office.

“I wanted to be listed on the site as
I hoped it would promote my firm to
the Pittsburgh client base searching
for attorneys in my field,” said Fink.
“I am hoping very much that the site
will meet my expectations.”

Hughes said there are currently
120 attorney profiles, representing
various practice areas, listed on the
site and she would like to see more
participation. Individuals visiting the
site seem to be searching for attorneys
in a variety of fields, including family
law, driving under the influence, 
criminal offenses, injuries and 
accidents, as well as probate, Social
Security, and debt issues.

There are no attorneys listed on 
the site who practice in the areas of
immigration, adoption and surrogacy,
education or government.

Members of the public can search
the site for free to find an attorney
who meets their needs. Attorneys
must pay a $150 monthly fee or 
purchase a yearly membership for
$1,650. Hughes said an annual 
membership discount is now available
for multiple attorneys in the same
firm. In addition, any attorney who
signed up for the annual membership
on or after June 1 of this year will
receive a free Lawyer Referral Service
membership since the two programs
complement each other.

“The site has had close to 65,000
views and the attorneys who have
been listed on it for a year now are
usually getting between 1,000 and
2,000 views and have between 100 and
200 hits to their websites,” said Hughes.
“The cases aren’t tracked through the
site, so our information is based on
what the members tell us, but I’ve had
several say that they’ve had good-
paying clients come from the site and
that has more than paid for the annual
membership fee.”

Hughes stressed that the ACBA
basically does the marketing for
attorneys who put their profiles on the
user-friendly site. The ACBA has created
an extensive marketing campaign,
which includes radio and television
ads, to promote the Lawyer Finder
program. Billboard promotions and search
engine optimization are also included
in the ACBA’s marketing repertoire.

“We did a marketing blitz to really
let people know the service was available
and that made a huge difference,” said
Hughes. “Our placement in Google
rankings has also increased over the

year, so that’s been a big plus. I think
the longer the site is around and the
more attorneys we have on it, the better
it will function.”

The ACBA has been revamping the
LawyerFinder.org site in recent
weeks. The home page will now allow
someone to search by an attorney’s
name and will have the capability of
fine tuning the areas of practice, making
it even easier to market the lawyers
listed on the site. Technical tweaks have
been ongoing since the original launch
date to make the site user-friendly.

There are many attorney search
sites on the Internet. However, Hughes
believes the ACBA service is exemplary
because the site is clean, has no 
outside advertising and meets the
quality standards for which the 
association is known.

She encourages anyone with questions
to contact her at whughes@acba.org.
She will gladly work with attorneys to
create a profile so they can see what it
would look like. She also urges
members who have taken the first
step in creating an account to follow
through by developing a profile.

“Once you’re up and running, you
really realize how helpful having your
profile listed is going to be,” she said.

Hughes has words of encouragement
for attorneys who are not listed on 
the site.

“Look at what the membership
costs and consider what you’re 
getting. People do still come to the
ACBA first; people trust us,” she said.
“We’ve been referring out attorneys
for a very long time and we know what
we’re doing.” ■
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The results of the 2013 ACBA elections for the
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Gender Bias Duty Officers
If you have observed or experienced any

form of gender bias, you may contact one of

the following members of the Gender Bias

Subcommittee of the Women in the Law

Division. The duty officers will keep your

report confidential and will discuss with you

actions available through the subcommittee.

Kimberly Brown......................412-394-7995

Rhoda Neft ..............................412-261-2753

Bernie Puzzuole ......................412-338-1129

Ethics Hotline
The ACBA Professional Ethics Committee

“Ethics Hotline” makes available Committee

Members to answer ethical questions by

telephone on a daily basis.

June

Robert J. Donahoe ..................412-833-0800

Russell D. Giancola ................412-553-6355

July

Nick S. Fisfis ..........................412-396-6289

Bruce Hershlag ......................412-442-4262

Dusty Elias Kirk ....................412-454-5039

Winners of the ACBA Basketball League announced
Daniel’s Bathhouse and the Reed Smith Red team are champions of the ACBA Basketball League.
The Bathhouse team, led by the ageless Mike Baggett, defeated The Hambone Five in the A Division championship

game. Joining Baggett on the Bathhouse squad are Levi Logan,  John Whipkey, Allan MacQuarrie, Chris McCabe, Gary
Alexander, Jarrod Duffy, Ken Horoho, and Steven Spolar.

It was an all Reed Smith final in the B Division with the Red team overcoming the Blue. The Red team, led by Brian
Wood, included Jeff Sradomski, Ryan DelGreco, Craig Cheney, Todd Fairman, Mike Fox, Mike Pfeuffer, Justin Kaszonyi,
and Sam Vescovi.

The league, which featured 20 teams with 10 in each division, began playing in January on Sunday and Monday
evenings at St. Edmund’s Academy gym in Squirrel Hill. Each team played 10 regular season games and all teams 
participated in the single elimination playoffs.

The Bathhouse team is the longest running franchise in the league, having put a team on the floor every year for the
past 30 years. The team is also the most successful, having won the most championships. The Reed Smith Red team
joined the league a few years ago and has rapidly become a championship-caliber squad.

Notice will be provided to ACBA members in November of the formation of the league for 2014. ■

Blue Mountain Equipment Rental Corporation v.
Phillips Station Riverfront South, L.P., Friedman, J. .........Page 267
Mechanics Lien—Preliminary Objections to Complaint Only—
Timeliness—Attachment to Land Only

Richard Watson and David Clary, et al. v. Prestige Delivery
Systems, Inc., Nica, Inc., & Thomas McGrath, Wettick, J. ..Page 268
Contract

Commonwealth of Pennsylvania v.
Earl Hawkins, Mariani, J. ......................................................Page 273
Criminal Appeal—Homicide (2nd Degree)—
Weight of the Evidence—Defendant 17 at Time of Conviction—
Remand for Resentencing Necessary

Commonwealth of Pennsylvania v.
Willie Jones, Durkin, J. ..........................................................Page 278
Criminal Appeal—PCRA—Commonwealth Appeal—
Grant of a New Trial—Failure to Poll Jury

Commonwealth of Pennsylvania v.
Jamill Jackson, Durkin, J. .....................................................Page 278
Criminal Appeal—Sentencing (Discretionary Aspects)

Commonwealth of Pennsylvania v.
Jeylon Davis, Machen, J. ........................................................Page 279
Criminal Appeal—PCRA—
Ineffective Assistance of Counsel—
Suppression—Kloiber Instruction

Commonwealth of Pennsylvania v.
James D. Brough, Cashman, J. ..............................................Page 280
Criminal Appeal—PCRA—Untimely Petition—
Juvenile Offenders

Commonwealth of Pennsylvania v.
Ryan Kenny Lewis, Cashman, J. ............................................Page 285
Criminal Appeal—Suppression—Sufficiency—
VUFA—“Mere Encounter”

As an added member benefit, the ACBA has partnered with JobTarget, the leading provider of world-class 
career centers, to provide our members with a state-of-the-art career center. 
The career center, which can be found on our website under “Career Services,” provides a comprehensive 
job search and posting resource.
 
The career center includes:
 a highly targeted focus on employment opportunities for attorneys and support staff
 anonymous resume posting and job application—letting you stay connected to the employment market while 

  maintaining full control over your confidential information
 an advanced Job Alert system that notifies you of new opportunities matching your own pre-selected criteria
 access to industry-specific jobs—not often seen on mass job boards

Allegheny County Bar Association
Raising the Bar on Legal and Community Service

www.acba.org

CAREER SERVICES CENTER
ACBA



reduced time to speak of exactly zero
minutes, zero seconds. Wise, indeed.

I must, however, share my parting
thoughts for those of you who choose
to read them rather than be subjected
to them after a big lunch. First, as I
have said repeatedly throughout the
year, it has been a remarkable honor
and privilege to lead this phenomenal
organization. As I have traveled
throughout the state and the country
as your representative, I have been
overwhelmed with the respect and
prestige with which the ACBA is
regarded. While it is tempting to
believe that this reputation is a reflection
on something I have accomplished, I
know it is the result of the collective
efforts of all of us and the generations
of our predecessors who have built a
fortress one brick at a time, no brick
serving any purpose without all of the
rows beneath it.

It has been a busy year. I could not
begin to mention every important
event or accomplishment planned or
achieved by the numerous divisions,
sections and committees of the
association this year. At the risk of
missing many, I simply want to randomly
list a few that come to mind as the
year comes to an end:

The 50th Anniversary Bench-Bar
Conference was a smashing success.

We completed the Jim Smith 
recognition effort, consisting of the
unveiling at last year’s Bench-Bar of
his portrait, the permanent display of

that portrait outside the re-dedicated
James I. Smith III Board Room and
the substantial increases to the Smith
Scholarship Fund.

The Board of Governors retreat
started off the year and gave birth to a
number of new initiatives.

University of Pittsburgh Law
School Dean William Carter Jr. and
Duquesne University Law School
Dean Ken Gormley addressed our fall
membership luncheon. They explored
the thorny issues of law school costs,
more graduates being produced than
jobs available, and how the schools
are adjusting to the changing times.

The Women in the Law Division
hosted nationally acclaimed journalist
Nina Totenberg for a review of her
experiences and insights into our U.S.
Supreme Court.

The Young Lawyers Division
secured approval to host the ABA
YLD Spring Conference in Pittsburgh
next year.

Our Unauthorized Practice of Law
Committee, in conjunction with the
leadership of the Real Property Section,
investigated practice and procedures
at the Board of Property Assessment
Appeals and Review to prevent the practice
of law by persons not admitted to the bar.

The Homer S. Brown Division honored
Eric W. Springer with its Drum Major
for Justice Award on Martin Luther
King Day.

In its first full year, the LGBT
Rights Committee hit the ground running

with numerous programs, including a
moving and insightful program by the
Southern Poverty Law Center.

We extended the contract of Executive
Director David Blaner, assuring our
stability and continued growth as an
organization for the next five years.

We secured a commitment from
100 percent of our Board of Governors
to contribute to our Legislative Political
Action Committee.

At the request of our Military and
Veterans Affairs Committee, the Board
of Governors approved a proposed
rule for submission to the Board of
Law Examiners to facilitate the 
temporary admission of military
spouse attorneys stationed here in
Pennsylvania for too short a time to
gain admission through the normal
bar examination process.

We provided support for civil legal
services through the Neighborhood
Legal Services Association and the
Pro Bono Partnership.

We designed a “Back to the Bar”
program to assist attorneys who have
left the practice for family or other
reasons and want to transition back to
active practice.

An ad hoc Membership Committee
completed a thorough review and
analysis of our membership categories
and participation, and the Board of
Governors approved changes intended
to extend our reach to law students,
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The Bench-Bar speech you will never hear

by Mark Vuono

It is hard to believe that the Bench-
Bar Conference is here again and my
term as president is ending. Although
the conference is the highlight of the
ACBA year for me, the speeches at the
Friday luncheon do tend to drag on
just a bit. So this year, the Bench-Bar
Committee, in its infinite wisdom,
allotted the outgoing president a

412-281-2200 
www.gislaw.com 700 Grant Bldg., 310 Grant St., Pgh., PA 15219 

Gismondi
& associates

Quality…Experience…Results… 
It’s what your clients deserve. 

Auto Accidents Personal Injury

Mark Vuono
ACBA President

Continued on page 12



Nicola Henry-Taylor helps domestic violence victims

by Elizabeth Parker Gaetani

Even though the case dates back to
1997, Nicola Henry-Taylor still
remembers a particular client who
suffered brutal sexual abuse.

“I don’t remember if we got a 
protection-from-abuse order, but I
still remember her face,” she recalls.
“I still remember her story. I don’t
think I understood the significance of
the case back then, but she was 
appreciative of the compassion.”

Sixteen years later, Henry-Taylor is
still an active pro bono volunteer for
the Protection from Abuse (PFA) Project
at the Neighborhood Legal Services
Association. As a solo practitioner, she
recognizes that pro bono work has been
an integral part of her professional
development. Many skills are developed
by the continued involvement in pro bono
programs, such as the PFA Project.

For example, a pro bono attorney
volunteering for the PFA Project can
expect to participate in negotiations,
conciliations and hearings. These
opportunities are invaluable to an

attorney’s professional development.
For new and seasoned attorneys alike,
the continued participation in pro
bono work helps them stay informed
about the latest local procedures and
lets them get to know court personnel.
It also provides ample opportunities 
to network and take advantage of 
Continuing Legal Education programs
for little or no cost.

Henry-Taylor said little details,
such as knowing where to sit, knowing
how many copies to make, and knowing
what time a default judgment will 
be entered, are learned through 
participating in pro bono projects. In
addition, client generation, and referrals
naturally occur through frequent pro
bono work.

Yet, certain challenges do exist.
Time and financial risks are always of
concern for any attorney in balancing
the need to meet one’s ethical duty to
provide pro bono services to low-
income individuals and the need to
serve paying clients. In meeting these
challenges, Henry-Taylor is ever 
conscious of the need to serve 
individuals, no matter what their 
economic status and provides legal
services in a manner most effective
for all of her clients.

“You treat the client like any
client,” she said.

When starting her solo practice three
years ago, Henry-Taylor deliberately
and purposefully chose to do pro bono
work. In fact, she developed a business
plan that included pro bono work.

“It’s a natural part of what I do. It’s
being part of the solution,” she said.

As a pro bono volunteer with the
PFA Project, Henry-Taylor serves
PFA plaintiffs who have suffered
domestic abuse. PFA plaintiffs are
very diverse and include cases of men
with mental conditions, women with
aggressive personalities, mother-
daughter, and other similar family
member cases, and same-sex cases.

“Plaintiffs have several issues,
including mental health, drug and
alcohol problems, in addition to violence,”
she said. “This is a person going through
a very difficult time.”

An attorney does not have to be a
litigator to help these clients. A lawyer
with compassion, regardless of regular
practice areas, would be a great fit for
the PFA Project.

Henry-Taylor suggests trying a
variety of pro bono opportunities in
deciding how to fulfill one’s ethical
duty to serve the community through
pro bono work. Shadowing and 
mentoring opportunities are available,
as well as training in order to be an
effective volunteer.

“You should always have one thing
on your list that’s your pro bono 
obligation,” she suggests.

Henry-Taylor is an active member
of the Allegheny County Bar Association.
As a solo practitioner at the Law
Office of Nicola Henry-Taylor LLC,
she has an extensive professional 
history, including work with private
law firms and judges. She also served

as an assistant district attorney in
Allegheny County. These experiences
cultivated her desire to help victims of
abuse and individuals with mental
health issues.

In addition to providing pro bono
legal services, she volunteers as a
mentor for Girls’ Hope, assisting at-
risk girls in need. We thank Henry-
Taylor for her invaluable service to
our community.

The Protection from Abuse Project
at the NLSA has an ongoing need for
new and continuing volunteers. Regular
CLE training programs are offered in
addition to resource materials and
mentor/mentee opportunities. Individual
attorneys and solo practitioners 
interested in volunteering for PFA
cases should contact Mary Ann 
Troper-Malley at the NLSA (troperma
@nlsa.us) for more information.

In order to meet the NLSA’s 
ongoing need for PFA volunteers, the
Pittsburgh Pro Bono Partnership has
created a signature project administered
by Pollock Begg Komar Glasser &
Vertz. The project is open to law firms,
legal departments and organizations
that are members of the Pittsburgh
Pro Bono Partnership.

If your law firm, legal department
or organization is interested in learning
more about the Pittsburgh Pro Bono
Partnership, or you are interested in
learning more about other volunteer
opportunities in Allegheny County,
contact Elizabeth Parker Gaetani at
egaetani@acba.org. ■
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Judge Sean McLaughlin assumes role
as chief judge of U.S. District Court
by Tracy Carbasho

Colleagues say Sean McLaughlin
will perpetuate a legacy of excellent
leadership as chief judge of the U.S.
District Court for the Western District
of Pennsylvania.

“He will carry on the legacy of
leadership we have enjoyed most
recently under Chief Judges Gary
Lancaster and Donetta Ambrose,”
said District Court Judge Nora Barry
Fischer. “He will continue to build on
the achievements of our past chief
judges and will work for the betterment
of the court and all of the litigants and
counsel we serve.”

McLaughlin, who has been serving
as a federal judge in Erie since 1994,
was scheduled to take over as chief
judge in September 2014 when Lancaster
would have turned 65 and assumed
senior judge status. However, McLaughlin
began his duties as chief judge much
earlier than expected on April 25 after
Lancaster passed away.

“While I am very honored to be the
chief judge of this district, I am deeply
saddened by the circumstances which
brought it about,” he said. “Judge 
Lancaster was a good friend and a 
fine judge.”

Jurists throughout the district were
distraught by the news of Lancaster’s
death, but their grief was tempered 
by knowing McLaughlin is a 
qualified successor.

“He was a skilled trial lawyer
before he went on the bench,” noted
Fischer. “He has great analytical and
listening skills, a very even temperament,
a solid work ethic, and a loyal and
dedicated staff.”

McLaughlin, a native of Erie,
received his law degree from the
Georgetown University Law Center in
1980 and began his legal career as a
law clerk to District Court Judge
William Knox, who heard cases in
both Pittsburgh and Erie. He worked
in private practice in Erie from 1981
until 1994.

“He is no stranger to the Pittsburgh
courthouse, having begun his legal
career as a law clerk on this court,
which is when we first met,” said
Robert Barth Jr., clerk of the District
Court.  “Chief Judge McLaughlin had
already begun attending ACBA Federal
Court Section monthly meetings and
participated as a panelist in several
programs by the Academy of Trial
Lawyers of Allegheny County.”

McLaughlin believes the biggest
challenge he will face initially is strik-
ing an appropriate balance between

the time devoted to purely administrative
matters and to serving on the bench.
He wants to ensure that his adminis-
trative responsibilities do not impact
the efficient disposition of his cases.

The chief judge receives all 
communications from the Administrative
Office of the U.S. Courts, presides
over all judicial proceedings he
attends, and makes all court committee
assignments within the district. In
addition, he is the liaison with the bar
associations in the Western District,
oversees the U.S. Probation Office in the
district, and appoints all probation officers
on the advice of the chief probation officer.

“The most significant responsibilities
of the chief judge would include
assisting in the development and
implementation of court management
and long-range plans, overseeing
court staff and the operations of the
court, and serving as the general point
of contact between judges on the
court, other courts, agencies, and the
public,” said McLaughlin.

On the other hand, the most
rewarding part of his job is interacting
with his colleagues.

“Since I went on the bench in 1994,
I have sat exclusively in Erie. As a
result, I would only see the other
members of the court at monthly
Board of Judges meetings or at court
retreats,” he said. “Since I will be in
Pittsburgh at least two days every
week, I will now be able to see my 
colleagues more often. We have a very
collegial court and I very much look
forward to working with all of the
other judges.”

McLaughlin feels privileged to
have served during the tenure of four
superb chief judges, including 
Lancaster, Donald Ziegler, D. Brooks
Smith, and Donetta Ambrose.

“Judge McLaughlin has been a
respected and admired member of our
court for 20 years. He will be a stellar
chief,” said Ambrose. “He is extremely
bright and has outstanding organizational
and administrative skills. Most importantly,
he has always maintained a very warm
and collegial relationship with his col-
leagues and the bar, a quality which
will well serve the Western District.”

Chief Magistrate Judge Lisa Lenihan
said McLaughlin has been “in training”
to take over as chief judge for the past
two years by spending time with 
Lancaster and meeting with the 
other judges and members of the bar
association in Pittsburgh.

“Anyone who has practiced before
him knows that he works extremely
hard and is exceptionally bright. That

makes for quite a powerful combination,”
said Lenihan. “He has already made an
effort to personally visit all of the judges
on the court to ask if there is anything
that we would like him to consider as
the court moves forward. I think he
will be an excellent chief judge and I
welcome his oversight and leadership.”

Magistrate Judge Susan Baxter,
who also serves on the bench in Erie,
is grateful that McLaughlin has been
supportive of the magisterial system
during his tenure. She pointed out that
he is extremely prepared for every
case and his diligence is evident with
every question he asks from the bench
and every opinion he issues.

“As a colleague, I have appreciated
his competence and his support. No
one works harder than he does or
brings more integrity to his cases,”
she said. “He also has an enjoyable dry
wit, which can catch you off guard,
particularly on April Fool’s Day.”

Chief Judge Thomas Agresti of the
U.S. Bankruptcy Court for the Western
District said McLaughlin is uniquely
qualified to seamlessly continue the
current direction and vision of the court.
In addition, he believes McLaughlin
will maintain a close working relationship
with the judges of the district court,
the bankruptcy court, and the magistrate
judge system.

“Prior to going on the bench, he
was regarded as an experienced and
highly professional trial lawyer
known for his thorough and detailed
preparation in handling a case. As a

judge, he is likewise known for being
knowledgeable, hard working, even
tempered, thoughtful and open minded,”
said Agresti. “As a result of these 
personal attributes, he has earned a
reputation as one of our more highly
respected district court judges. In
overseeing and tackling the complexities
and many issues confronting the
administration of an entire court system,
these character traits will serve the
district well in coming years.”

District Judge Mark Hornak said
that while the entire court is saddened
by the sudden loss of Lancaster,
McLaughlin will bring his own 
brand of energy and enthusiasm to 
the position.

“I am confident that he will continue
the work of our past chiefs in our
court’s leadership nationally in case
management, patent litigation, electronic
discovery, and alternative dispute 
resolution,” said Hornak. “He is highly
regarded by both the bench and the
bar and has the great people skills
essential to leadership of the court.” ■
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PHOTOS BY MARK HIGGS

The Allegheny County Bar Foundation Fellows Spring Reception was
held in May at the K&L Gates Center. The Fellows program honors 
distinctive attorneys who have shown a commitment to the delivery of
pro bono legal services in the community. It enables the ACBF to award
grants to local public services agencies to help start and support pro
bono services. Two grantees, Operation Safety Net and Neighborhood
Legal Services Association, had an opportunity to describe the direct
impact of the grants on their clients’ lives. Pictured, from left, are Steven
Zuchelli and Melody Miller of Operation Safety Net; Lorrie Albert, ACBF
Director; Melaine S. Rothey, Fellows Committee Chair; and Erin Boyts,
Fellows Committee Vice-Chair.

Fellows Committee Chair Melaine S. Rothey offers opening remarks 
during the reception.

ACBF Fellows Spring Reception
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Having the right team 
makes all the difference

Employment Litigation Attorneys
Pittsburgh, Pennsylvania
(412) 338-1100
www.rothmangordon.com

Colleen Ramage Johnston, Lori R. Miller, 
Nikki Velisaris Lykos, and James W. Carroll, Jr.  

PHOTOS BY MARK HIGGS

Richard Ting (left), Asian Attorneys Committee chair, introduces a panel
comprised of Honorable Cathy Bissoon, panel moderator; William
“Chip” Carter Jr., Dean of University of Pittsburgh Law School; Ken
Gormley, Dean of Duquesne University School of Law; and Meredith S.
H. Higashi, Senior Staff Attorney at the Asian American Justice Center.
The panel met for a program at The Engineers’ Club on Tuesday, May 21
to speak about current affirmative action issues.

Higashi addresses the audience concerning whether or not Asians are
harmed by affirmative action programs.

Judge Bissoon, Dean Carter, Dean Gormley, and Higashi answer questions
for lawyers during the affirmative action panel.

Asian Attorneys Committee
Affirmative Action panel

v i s i t  t h e  a c b a  w e b s i t e  at

w w w. a c b a . o r g



Does partial deafness constitute
a disability under the ADAAA?
by Maria Greco Danaher

A federal court in the Eastern 
District of Pennsylvania granted 
summary judgment for a newspaper/
employer who had been sued after the
layoff of a female page designer who
claimed she was let go because of her
gender and deafness in one ear. (Mengel
v. Reading Eagle Company, EDPA, No.
11-6151 March 28, 2013).

The Americans with Disabilities
Act Amendments Act (ADAAA) was
implemented to make it less difficult
to establish a disability, and is more
focused on whether an accommodation
can be provided to allow an impaired
individual to obtain or maintain
employment. The regulations associated
with the ADAAA, in fact, include a list
of per se disabilities, for which no
proof is required. Those disabilities
include deafness, blindness, missing
limbs, autism, cancer, and a number of
other physical and mental impairments.

However, the definition of “disability”
under the ADAAA remains unchanged
from the original Americans with 
Disabilities Act (ADA). Therefore, in
order to be entitled to the rights and
privileges established under the act,
an individual must show a physical or
mental impairment that substantially
limits a major life activity, or must
show a record of such impairment, or

that he or she is “regarded as” being
limited in that way.

Christine Mengel began her
employment with the Reading Eagle
Co. in 1999. In 2007, she became deaf
in one ear and began having balance
problems as a result of surgery to
remove a brain tumor. Her supervisors
were aware of the problems, but 
Mengel continued to perform her job
without accommodation.

In January 2009, Reading Eagle
decided to perform a reduction-in-
force layoff. It rated its employees in
various categories and eliminated the
lowest-scoring employees. The categories
included work quality, productivity,
versatility, tenure with the company,
and inter-personal/teamwork skills.
Mengel received a total score of 13 out
of 46, the lowest score in her department.
The next closest score was a 24. Mengel
and two of her co-workers were laid
off from her department. The other two
individuals were both male employees.

Mengel filed a lawsuit alleging both
disability and gender discrimination,
stating that she always had received
good performance evaluations 
and that, therefore, her ranking 
was unfairly low because of her 
protected characteristics.

The district court granted summary
judgment to Reading Eagle on the gender
claim, finding that the company had

presented a legitimate, nondiscriminatory
reason for Mengel’s layoff (the employee
rankings), and that Mengel had not
shown sufficient evidence of pretext
to overcome the summary judgment
motion. The court based its determination
on the fact that Reading Eagle produced
the matrices and criteria that it used
in ranking all of the employees for
layoff, stating that “courts generally
do not second guess the wisdom of a
business’ performance evaluations
and ratings of its employees” when
evidence of the same is proffered.

The court took an interesting path
in analyzing Mengel’s disability claim,
granting Reading Eagle’s motion for
summary judgment on the basis that
Mengel had failed to set forth a prima
facie case of disability discrimination.
To successfully present a prima facie
case, Mengel was required to show
that she was a disabled person within
the meaning of the ADAAA; that she
was qualified to perform the essential
functions of her job with or without
accommodation; and that she suffered
an adverse employment action as a
result of discrimination.

The court found that Mengel had
not set forth a prima facie case of 
disability discrimination because she
was unable to provide evidence of the
third element by showing “a logical
inference of causation between the

alleged disability and the adverse
employment action.” In its analysis,
the court was able to state—without
definitively holding—that hearing loss
in one ear may not constitute a disability
within the meaning of the ADAAA. It
did so by finding that although Mengel
could not prove that her partial deafness
was a disability, she was able to show
that she may have been “regarded as”
disabled, because her managers were
aware of her impairment.

However, according to the court,
Mengel’s prima facie case failed,
largely because the company became
aware of her impairment in 2007 and
did not implement her layoff until
2009. The court found that this long
time gap refuted the necessary 
causation, and dismissed Mengel’s
case as a matter of law.

It would be unwise to draw any
conclusions regarding whether partial
deafness can definitively be excluded
as a “disability” under the ADAAA.
The broadened definition of that term,
along with the act’s stated intention of
including more individuals within its
purview, both lead to the conclusion
that no blanket distinctions should 
be drawn from this district court 
decision. Attorneys for both employers
and employees will be interested in 
an appellate determination of 
this issue. ■
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� Focus of Practice: Advice to attorneys on legal ethics matters. Services relating to disciplinary

and reinstatement proceedings, Client Security Fund matters, and Bar admission applications.

� State Bar Admissions: PA–1978; WV–1993

Richard H. Lindner, Esq.
P.O. Box 684, Bethel Park, PA 15102*

Phone: 412.283.1006
www.LindnerEthics.com    LindnerLaw@verizon.net
* Call for appointments in my Pittsburgh office (Mt. Washington)
  or at a location of your choice

LEGAL ETHICS COUNSEL

Tip of the Month
Adverse parties to a legal matter are permitted to communicate directly with
each other, even though each of them is represented by legal counsel. An
attorney may advise his/her client of the client’s right to engage in such contacts
and regarding the substance of any such proposed communication. However,
steps must be taken to avoid a client’s overreaching of the opposing party, e.g.,
by advising the client to encourage the opposing party to consult with his/her
counsel before making admissions, disclosing confidential information or
entering into a binding agreement. See Rule 4.2 and Cmt. [4] to that Rule;
Rule 8.4(a) and Cmt. [1] to Rule 8.4; and ABA Formal Opinion 11-461.

Gender stereotyping based on
non-conforming behavior violates Title VII
by Maria Greco Danaher

As the U.S. Supreme Court has 
stated, Title VII is intended to “strike
at the entire spectrum of disparate
treatment of men and women resulting
from sex stereotyping.” Recently, a
federal court in Virginia refused to
dismiss the claim of a male employee
who said he was treated differently
and subjected to a hostile work 
environment because he was viewed
as effeminate and told that he was not
a “real man.” (Henderson v. Labor
Finders of Virginia, Inc., E.D. Va., No
3:12cv600 April 2, 2013).

Raymond Henderson began working
for Labor Finders of Virginia Inc., a
staffing company, in April 2010.
Although the company had a policy of
giving preference to employees who
had their own transportation, Henderson
(who had transportation) was assigned
to projects only when it was difficult
to find someone else to fill a work
assignment. He filed an EEOC charge
and ultimately a lawsuit, alleging he
was discriminated against because
Labor Finders found him to be effeminate.
Henderson alleged that he was routinely
subjected to verbal epithets and slights
by and in the presence of his supervisors,
and was told he “looked just like a
woman,” that he was not a “real man,”
and that he was “a woman pretending
to be something else, because he...was
definitely not a male or a man.”

Although Henderson alleges that
he tried to complain to Labor Finders’
management, he never received a
response and, in fact, was told that he
was going to lose his job because he
was a “troublemaker” and was creating
problems for Labor Finders. He filed
his lawsuit against the company and a

number of individuals, claiming violation
of Title VII and a number of state
laws. The individuals were dismissed
from the lawsuit, as Henderson had
failed to name them in his EEOC
charge. Labor Finders then filed a
motion to dismiss the state and federal
claims against the company.

The U.S. District Court for the
Eastern District of Virginia granted
Labor Finders’ motion as to the state
law claims, but denied it with respect
to the federal Title VII issues. 
Henderson was able to overcome the
motion to dismiss the Title VII claim
because, according to the court, he
presented facts sufficient to “allow 
the court to draw the reasonable 
inference that the defendant is liable
for the alleged misconduct.”

In its analysis, the court pointed out that
Henderson’s claim “presents a tension
between two well-settled principles of
law.” First, it is undisputed that Title
VII does not afford a cause of action
for discrimination based on sexual
orientation. However, at the same time,
employers are not permitted to assume
or insist that employees match the
stereotype associated with their gender
group. Title VII permits recovery, for
instance, for a male employee who is
treated less favorably because he is
viewed as “unmanly.”

In a detailed analysis of Henderson’s
claims, the court held that he had set
forth sufficient allegations of gender
stereotyping to move his claim forward.
The court found that Henderson’s 
perceived failure to conform to
accepted gender norms was thought to
reflect poorly on Labor Finders, and
was viewed as displeasing the company’s
clients. Therefore, Henderson’s claim
that he was treated differently

because of his appearance and behavior
was sufficiently set forth in his 
complaint. The court further held that
Henderson sufficiently stated a claim
for hostile work environment under
the gender stereotyping theory by
detailing the statements made by and
around supervisors, including the
remarks that he was not a “real man”
and “looked just like a woman.”

The line between sexual orientation,
which is not yet prohibited by federal
law (although prohibited under some
state statutes), and discrimination

“because of sex” can be difficult to
draw. However, employers must 
recognize that an employer who takes
an adverse action against an individual
because he or she does not fit within
sexual stereotypes is engaging in 
discrimination, because that discrimi-
nation would not have occurred but
for the individual’s sex. If a company’s
disciplinary actions are meant to 
punish or belittle non-compliance
with gender stereotypes, the actions
may constitute a violation of Title
VII’s “because of sex” provision. ■
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The Allegheny County Bar Association is pleased to announce to all
members it is continuing the endorsement program with the Business

Solutions Division of Office Depot.  This partnership provides members
substantial savings on their office supply needs. 

A few of the benefits available include:

Registration and setup are required to take advantage of these benefits. To get started or learn more about the program, 
please contact Harry Lander at 877.353.9100 ext. 4100 or hlander@officedepot.com.
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Online CLE
Delivered over the Web at your convenience. We call this 24/7 CLE. When 
you need the information (or the credits), log on to our Online Campus and 

Live Webcasts

Upcoming Continuing Legal Education
All PBI CLE programs are sponsored by 

The Pennsylvania Bar Institute & The Allegheny County Bar Association and are held at the  
PBI Professional Development Conference Center 

Heinz 57 Center, 339 Sixth Ave, 7th Floor, unless noted otherwise below.

Live & Simulcast Seminars

You can earn up to 4 of your 12 annual Pennsylvania CLE credits by 
“distance learning” delivered  to you personally over your computer or 

w w w. p b i . o r g   8 0 0 - 9 3 2 - 4 6 37

Distance Education at pbi.org

Video Seminars

Simulcasts from PLI

is famous.

 

 
 

 

July 23-24 PLI - Basics of International Taxation 2013

 

 



News and Notes
David S. Pollock,

founding partner
of the law firm Pol-
lock Begg Komar
Glasser & Vertz
LLC, has been
named the recipi-
ent of the 2013
Special Achieve-
ment Award from
the Pennsylvania
Bar Association
(PBA). Pollock
was recognized for

his dedication and commitment as editor-
in-chief since 1995 of the Pennsylvania
Family Lawyer, the official quarterly
of the PBA Family Law Section, now in
its 35th year. PBA Special Achievement
Awards distinguish those lawyers who
have provided time and resources 
to improve the association and the 
legal profession.

◆    ◆    ◆

J. Kieran Jen-
nings, managing
partner of Siegel
Jennings Co., LPA,
has been named a
top commercial
real estate attor-
ney by “Midwest
Real Estate News”,
and was also
recently profiled
in the commercial
real estate journal
“Properties”.

◆    ◆    ◆

Buchanan Ingersoll & Rooney PC
has announced that associates
Christopher A. Amar and Renee M.
Schwerdt have been selected to serve
on the junior board for Pressley
Ridge, a nonprofit organization that
provides multiple services to keep
children and families together in
order to help youths with challenging
behaviors to remain in their homes,

Order your 2013
Allegheny County Bar Association

Legal Directory today!
Call 412�402�6614 for details.

Christopher
A. Amar
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schools, and communities. Amar’s
practice focuses on complex commercial
litigation at both the trial and 
appellate levels. Schwerdt is an 
associate in Buchanan’s Litigation
section, with her experience centering
primarily on matters related to banking
and financial services, as well as energy
and transportation industries.

People on the Move
B e r n s t e i n -

Burkley, P.C., has
named Shawn P.
McClure as a part-
ner. As Partner-in-
Charge of Com-
mercial Collections,
McClure is respon-
sible for the firm’s
commercial col-
lection practice,
including the filing
and defense of
mechanics’ liens,

foreclosure actions, replevins, and
other credit related matters.

◆    ◆    ◆

Burns White
LLC has hired liti-
gator Laura E.
Benson. Benson
focuses her prac-
tice in professional
liability and com-
mercial litigation,
defending lawyers,
accountants, and
medical profes-
sionals against lia-
bility claims and
disputes.

◆    ◆    ◆

Richard T. Victoria has joined the
law firm of Gordon & Rees LLP as 
a partner. 

◆    ◆    ◆

Dickie McCamey
& Chilcote, P.C., is
pleased to announce
that C. William
Schildnecht has
joined the firm as
Of Counsel.
Schildnecht will
focus his practice
in the areas of
Commercial Law
and Construction
Law.

◆    ◆    ◆

Bar Briefs

ESTATE PLANNING

IF YOUR CLIENTS ARE CONSIDERING CHARITABLE
GIVING as part of their estate planning The Pittsburgh
Presbytery Foundation can provide a means to support
charitable work helping those in need throughout SW
Pennsylvania. For more information contact the Foundation
at www.pghpresbytery.org/pghpresbyterianfdn.htm or
Rev. Dr. Douglas Portz at 412-323-1400 Ext 318.

MOBILE NOTARY SERVICE
NOTARY IN YOUR NEIGHBORHOOD provides full time 
mobile notaries who will meet clients at their location 
anywhere in Allegheny County. Bonded and insured. Call
412-860-8711 or visit, notaryneighbor.com.

PROCESS SERVICE

INVESTIGATING
THE IMPOSSIBLE WE DO RIGHT AWAY! MIRACLES
TAKE A LITTLE TIME. EMPIRE INVESTIGATION 
412-921-4046. Visit us on our website, www.empireinv.com.

APPRAISALS

ANTIQUE AUTO APPRAISALS for all vehicles 1900 to
1990. Expert Witness. Certified Appraiser - K. Merusi.
412-731-2878.

DOCUMENT EXAMINER/

HANDWRITING

J. WRIGHT LEONARD, BCFE, CDE. Certified. Experienced
in Federal, State & Local Courts. Testimony in Civil &
Criminal Matters. 215-735-4000.

ECONOMIST/

VOC. EXPERT

WM. HOUSTON REED, Ph.D.–25+yrs. of forensic
economics & vocational eval. expertise in one report.
1-888-620-8933.

Lawyers’ Mart

Mediation and Arbitration/ 
Civil Litigation 

HARRY M. PARAS
Attorney at Law

428 Boulevard of the Allies
Suite 300
Pittsburgh, PA 15219

Phone: 412-391-8100

Fax: 412-391-9972

Email: hmp@harryparas.com

Website: www.harryparas.com

www.loganlawfirm.net

EMPLOYMENT 
LAW LITIGATORS 
REPRESENTING EXECUTIVES, 
MANAGERS, PROFESSIONALS 
AND SMALL BUSINESSES 

 SEVERANCE AGREEMENTS 
 AGE AND GENDER DISCRIMINATION 
 BREACH OF CONTRACT 
 SEXUAL HARASSMENT 

THE GRANT BUILDING 
330 GRANT ST, STE 3201 
PITTSBURGH, PA 15219        (412) 765-0983 

EMPLOYMENT 
LAW LITIGATORS 
REPRESENTING EXECUTIVES, 
MANAGERS, PROFESSIONALS 
AND SMALL BUSINESSES 

 SEVERANCE AGREEMENTS 
 AGE AND GENDER DISCRIMINATION 
 BREACH OF CONTRACT 
 SEXUAL HARASSMENT 

THE GRANT BUILDING 
330 GRANT ST, STE 3201 
PITTSBURGH, PA 15219        (412) 765-0983 

James H. Logan &
Kathleen M. Logan

 
 

 
  
 

  
    
   
  

   

 
 

 
  
 

  
    
   
  

   

  
  

 
 

 
  
 

  
    
   
  

   

 
 

 
  
 

  
    
   
  

   

  
  

 
 

 
  
 

  
    
   
  

   

 
 

 
  
 

  
    
   
  

   

  
  

 
 

 
  
 

  
    
   
  

   

 
 

 
  
 

  
    
   
  

   

  
  

 
 

 
  
 

  
    
   
  

   

 
 

 
  
 

  
    
   
  

   

  
  

 
 

 
  
 

  
    
   
  

   

 
 

 
  
 

  
    
   
  

   

  
  

 
 

 
  
 

  
    
   
  

   

 
 

 
  
 

  
    
   
  

   

  
  

 
 

 
  
 

  
    
   
  

   

 
 

 
  
 

  
    
   
  

   

  
  

Renee M.
Schwerdt

C. William
Schildnecht

David S.
Pollock

J. Kieran
Jennings

Laura E.
Benson

Craig W.
Beil

Nicholas L.
Fiske

Shawn P.
McClure

Robb Leonard Mulvihill LLP has
hired Nicholas L. Fiske and Craig W.
Beil as associates. The firm focuses on
commercial litigation and complex
insurance law.



PHOTOS BY MARK HIGGS

The Allegheny County Bar Association’s Hispanic Attorneys Committee
hosted a Cinco de Mayo celebration on Thursday, May 2, 2013 in the 
Koppers Building. Among those in attendance were, from left: Alysia
Keating, Director of Diversity and Gender Equality; Sam Yamron, 
Hispanic Attorneys Committee chair; and past committee chairs, Nadia
Lazo, Jackie Martinez, and Jennifer Andrade.

Others in attendance at the event included Jason Willis (left) and Tony
Thompson, Diversity Collaborative Committee chair.

senior attorneys, non-traditional 
practitioners and others.

For the first time, one of our 
committees joined as amicus curiae in
a U.S. Supreme Court brief, and an ad
hoc committee is now undertaking the
development of a policy to guide 
committees, sections, and the Board 
of Governors in evaluating such
opportunities in the future.

The Legislative PAC recommended
and the Board of Governors approved
the ACBA supporting the concept of merit
selection of judges in Pennsylvania

An ad hoc committee considered,
but eventually decided against, a
rebranding program to incorporate
“Pittsburgh” into our name.

Our Judiciary Committee carefully
investigated and issued ratings for the
judicial candidates, and those ratings
were well received and highly publicized
in the media.

We hosted a delegation of attorneys
from the Beijing Chaoyang Lawyer
Association to share our professional
and bar association experiences with
them as they build a relatively new
legal profession from the ground up.

Our Lawyer Insurance Committee,
in cooperation with the PBA Trust, the
Philadelphia Bar, and USI, reviewed
several proposals for professional 
liability insurance to be offered to our
members and ultimately endorsed a
substantially enhanced and more
responsive program through CNA.

In lieu of a spring luncheon, we
sponsored a Zittrain Forum featuring
John Dean, former counsel to President
Nixon, and James Robenalt, an attorney,
professor, and author on professional
ethics, who re-examined the Watergate
Scandal 40 years later and considered
its impact on the ethical standards by
which we practice today.

The Finance and Audit Committees
steered us through another year of
turbulent economic times to finish on
solid financial ground once again.

Our leadership visited our legislators
in Harrisburg to advance and defend
our legislative priorities, including
opposing sales tax on legal services,

PRESIDENT’S MESSAGE
continued from page 3

preserving public notice publication
requirements in legal journals, financial
support for the Bar Foundation’s
Juvenile Court Project and other civil
legal service programs for the poor,
and adequate funding for the courts.

I truly believe that all of you who
conceived, organized, planned, and
participated in these and many other
activities, events, and accomplishments
should be commended. I sincerely
thank you for your service and dedication
to the profession and to the ACBA. I
am intentionally not listing names
because there are far too many who
deserve recognition.

Several, however, must be named:
First, my predecessor, Howie Schulberg,
who set a great example of passion
and professionalism that I can only
hope I have adequately emulated, and
who helped me through every week
and every day. Second, my successor,
Nancy L. Heilman, who has shown 
unwavering dignity and class as she
has waited, watched and prepared to
take the helm.

And although the voluntary service of
our members makes the ACBA amazing,
none of these accomplishments would
be possible without the hard work and
professionalism of our staff, starting
at the top with Assistant Executive
Director Dave Leonard, who announced
his retirement plans so that we have
time to find a successor, because we
cannot expect to find a replacement.

I owe an immeasurable debt to the
finest bar executive in the country,
Dave Blaner. With all that happens in
this association, he is always on top of
every detail, always a step ahead,
always outworking everyone around
him, and always loyal and devoted to
this organization, its members, and
especially its presidents. We are lucky
to have Dave Leonard, Dave Blaner
and all of our outstanding staff, and
we are in good hands for the future.

Finally, I must thank the attorneys
and staff at Vuono and Gray for 
supporting and covering for me, and
to Maggie and my family for sharing
me throughout the year. It has been a
great ride, but I am looking forward to
“normal” with no more columns to write
and no more speeches to present. ■

Seven thousand fewer
children in PA foster care
by Steve Schell

On any given day six years ago,
more than 21,000 abused and neglected
children were temporarily living in
foster homes throughout Pennsylvania.
As a result of efforts led by the 
Pennsylvania Supreme Court, in 
cooperation with the child welfare
community, that number is now 14,000,
which equates to a 34-percent reduction.

“Great strides have been made in
reducing the number of children in
foster care,” said Justice Max Baer,
who spearheads the effort on behalf of
the court. “Our courts and child 
welfare agencies have collaborated
and worked tirelessly to improve the
lives of abused and neglected children
and their families, but there is much
more work to do.

“As we continue our efforts to safely
reduce the number of children in 
foster care, we will focus more on the
mental well-being of children and
strive to minimize the level of trauma
experienced by those children who,
through no fault of their own, are
placed under court supervision.”

More than 400 court officials,
Department of Public Welfare staff,
and state and local child welfare 
professionals from 49 counties, who
represent 95 percent of the children
under court supervision, convened
recently at the Children’s Roundtable
Summit to strengthen efforts to secure

permanent, loving families for 
Pennsylvania’s children in foster care.
Participants gained valuable insight
into how their decisions affect a
child’s physical and emotional safety,
heard from youths and families 
formerly in the child welfare system,
and learned about ways to reduce the
trauma for children and their families.

National experts who gave 
presentations at the summit encouraged
those in attendance to evaluate each
dependency case individually, work to
better understand why a child is in the
system, and engage the child’s family
and extended family in decisions that
could have long-lasting effects on the
child’s well-being, both physically 
and emotionally.

In addition to the 34-percent drop
in the number of children in the
dependency system, the annual number
of days dependent children spent out
of their homes has been reduced by
2.2 million, according to statistics 
provided by the Department of Public
Welfare. Placing these children into
permanent family settings greatly
improves their chances to succeed
and also significantly reduces the cost
of institutional care. Pennsylvania 
is saving an estimated $117 million 
in tax dollars each year as a result 
of efforts which led to 7,000 
children being returned home or
placed in other permanent, quality 
living arrangements. ■

PHOTO BY STEFANIE LIPKE

Students at Fairview Elementary School in Fox Chapel participated in
the ACBA’s inaugural anti-cyberbullying program in May. The program is
designed for students in fifth through eighth grades.
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PLJ OPINIONS IS NOW

AN ONLINE PUBLICATION.

VISIT US AT WWW.ACBA.ORG/ACBA/PUBLICATIONS/
PITTSBURGH-LEGAL-JOURNAL-OPINIONS.ASP.

Hispanic Attorneys Committee celebrates Cinco de Mayo
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