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ACBA Executive Director David Blaner
begins national leadership term
by Tracy Carbasho

ACBA Executive Director David
Blaner’s reputation throughout the
United States will serve him well in
his new role as president of the
National Association of Bar Executives.

“Everyone knows Dave—whether it’s
at the NABE meetings, the National
Association of Bar Presidents or the
Conference of Metropolitan Bar 
Associations,” said ACBA President
Nancy L. Heilman. “Not only do they
know him, but they also seek him out
for advice and respect what he has
done for our bar association.”

Blaner began his one-year term as
NABE president on July 1, having 
previously served as vice-president
and president-elect. He has been a
member of NABE, a freestanding
group under the affiliation of the
American Bar Association, since 1991.

He is accustomed to holding 
leadership roles and is no stranger to
being in the national spotlight. In fact,
he made history when he served as
president of the Metropolitan Bar Caucus
from 2007 to 2008 because he was the
first bar executive to hold the position,
which is usually reserved for current
or former bar association presidents.

Blaner succeeds Yvonne McGhee,
the executive director of the Virginia
Bar Association, as president of NABE.

“Dave has a reputation for being
the go-to person in the bar community.
He brings to the position a wealth of
experience, an attention to detail, a
willingness to be proactive, and a 
willingness to share the knowledge he
has to help bar associations of all
sizes,” said McGhee. “All of the same
qualities that have made him a 
success at the Allegheny County Bar

Association will make him a good
president of NABE.”

Blaner began working at the ACBA
as deputy executive director in 1991
and went on to serve as acting executive
director before taking over as 
executive director in 2001. During 
his tenure, he has worked with 23
ACBA presidents.

Heilman believes Blaner’s greatest
contribution to the ACBA has been his
more than two decades of diligence in
helping the association become one of
the most progressive and well respected
organizations in the country.

“We were first with the Institute for
Gender Equality and first in many
other ways,” she said. “Dave has gone
a long way in leading the bar association
toward greater diversity and inclusion.”

Dave Leonard, assistant executive
director of the ACBA, said having
Blaner as president of NABE will
bring more national attention to the
bar association.

“The ACBA is already recognized
as a premier bar association in the
United States,” said Leonard. “Dave’s
new role will help him bring further
recognition to our bar association among
the bar community in the United States.”

Colleagues have a long list of 
positive words to describe Blaner’s
leadership ability and style. Leonard
pointed out that Blaner knows how to
delegate, has high ethical standards,
and is both a leader and a team player.

“He’s a people person with an
incredibly marvelous personality and
you instantly like him when you meet
him,” said Leonard. “For a person who
is not a lawyer, he certainly understands
the legal environment and the concerns
of lawyers.”

Heilman said Blaner has the 
organizational skills and financial
knowledge that are essential to the

smooth functioning of the ACBA. 
She said he also has a knack for
remembering names and the interests
of people he meets, a characteristic
that endears him to others. In 
addition, he has a political astuteness
that is important when dealing 
with lawmakers and discussing 
legislative issues.

Blaner intends to call upon his
background and his skills to be an
effective president for NABE. As
president, his primary responsibilities
include chairing the board, serving as
the official spokesperson for the
organization, representing the board
at national conferences, and attending
meetings held by the various sections
of NABE.

“NABE is a collegial group of 
people throughout the United States
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David Blaner
ACBA Executive Director

NABE President

”

“        NABE is a collegial group of people
throughout the United States and Canada who
go to work every day providing the best services
they can to members of their respective bar 
associations. They are well educated and
creative. It’s overwhelming to think that I am
their spokesperson for the next year.

–David Blaner, ACBA Executive Director,
  NABE President

Continued on page 2
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Chuck Kenrick (right) honors Mark Vuono, Immediate Past President, with a plaque as he is inducted into the
Past Presidents Group during the annual Past Presidents Luncheon on June 26.
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Gender Bias Duty Officers
If you have observed or experienced any

form of gender bias, you may contact one of

the following members of the Gender Bias

Subcommittee of the Women in the Law

Division. The duty officers will keep your

report confidential and will discuss with you

actions available through the subcommittee.

Kimberly Brown......................412-394-7995

Rhoda Neft ..............................412-261-2753

Jill M. Weimer ........................412-201-7632

Ethics Hotline
The ACBA Professional Ethics Committee

“Ethics Hotline” makes available Committee

Members to answer ethical questions by

telephone on a daily basis.

August
Bob Bernstein..........................412-456-8101

William J. McKim ..................412-736-2672

September

John F. Becker ........................412-921-1605

James G. Gordon ....................412-232-0333

Cathy Martin ..........................412-586-6118

Betts Mediation &
Dispute Resolution LLC

Experienced
Over 30 years -

business and securities litigation

Balanced
Representation of individuals and

businesses, on both sides of the "v"

Creative
Customized mediation approaches - 

facilitative/evaluative/hybrid

Commercial Litigation & Business Disputes/
Securities Litigation & Arbitrations Michael J. Betts

The Frick Building, 437 Grant Street, Suite 200, Pittsburgh, PA 15219
412.223.5004  |  www.bettsmediationllc.com
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and Canada who go to work every day
providing the best services they can to
members of their respective bar 
associations,” said Blaner. “They are
well educated and creative. It’s 
overwhelming to think that I am their
spokesperson for the next year.”

In his capacity as president-elect,
Blaner attended NABE’s Small Bar
Conference in North Carolina in late
June. The conference centered on how
small bar associations can increase
their productivity and get the most out
of their resources. Pittsburgh has
been selected as the location for the
2014 conference.

In addition to attending numerous
meetings, Blaner is busy working 
on a long list of NABE projects. 
The board met in May to start 
developing a comprehensive strategic
plan to lead the organization into 
the future.

“Part of the plan is clarifying who
NABE represents. Is it just bar 
executives? If the answer is no, which
I believe it is, could we also be a
resource for staff members at bar
associations,” said Blaner. “Is NABE
focusing on staff members by providing
them with services, such as educational
resources and guides to help them do
their jobs better?”

Blaner believes NABE could increase
its membership by serving staff 
members in addition to bar executives.
NABE currently has approximately
630 members, but only about 250 
of them regularly attend various 
conferences and meetings. NABE will
review its education and training

DAVID BLANER
continued from front cover

models in an attempt to increase
attendance at gatherings.

In addition, Blaner hopes NABE
can strengthen communication with its
members by improving its newsletter
and the content of its website. Another
objective is to review NABE’s election
process and more specifically, how
candidates are nominated.

Blaner is spearheading the creation
of a task force to discuss legal 
education for attorneys and its impact
on bar associations, law schools, and
the attorneys.

“Right now, there is a glut of 
attorneys nationwide, but there are
not a lot of jobs. How does that impact
bar associations? Most bar associations
in the United States have never seen a
drop in membership, but we’re seeing
it now,” he said. “If attorneys aren’t
joining, it impacts the operation of bar
associations. We need to work with
law schools to see if there are things
that bar associations and the schools
can do in terms of curriculum.”

There has also been a decline in the
number of law firms that hire students
for summer employment, leaving Blaner
to ponder whether bar associations
should partner with law schools and
firms to help create more summer jobs.

The task force, which has 11 
members from bar associations of all
sizes throughout the nation, will 
complete its report by June 2014 and
make recommendations to the ABA.
The members will also review the
need for more training for lawyers in
areas such as new technology.

As NABE president, Blaner will
have an opportunity to stay informed
about emerging legal trends that
affect bar associations.

“That, in turn, will help the ACBA
position itself better and react quicker
when addressing issues,” he said. “NABE
is my personal go-to organization
when I’ve had issues, whether they
pertained to operations or developing
an internal program. I can turn to
NABE and find someone else who has
been through a similar situation. It’s
outstanding to be able to call or send
an email and have an individual give
you productive advice about solving a
problem or addressing a need.”

Blaner said NABE has played an
important role in his leadership 
development. However, he credits his
wife, Kelley, with maintaining the home
front and providing a strong support
system during his career. They have two
children. Zack recently graduated from
Ohio State University and is a corporate
banking analyst at PNC Bank. Lexie is
in her junior year as a communications
major at the University of Akron.

Blaner received his bachelor’s degree
in political science from Bethany 
College in Bethany, West Virginia, in
1981 and earned his master’s degree
in public administration from the 
University of Pittsburgh in 1982.

Prior to working for the ACBA, he
served as borough manager in Clarion
from 1983-1984; assistant township
manager in Upper St. Clair from 1984-
1988; and township manager in Robinson
Township from 1988 until 1991.

He was honored recently with the
Arthur J. Birdsall Award presented by
the Conference of County Leaders of
the Pennsylvania Bar Association. The
award recognizes county bar executives
who enhance the stature of their
organization, a feat that Blaner has
accomplished time after time. ■



United States v. NLRB, 4th Cir., No.
12-1757, 6/14/13).

Pointing out that the NLRB does
not have authority to enforce the act
proactively, the 4th Circuit agreed
with the lower court that “the rule-
making function provided for in the
NLRA, by its express terms, only
empowers the Board to carry out its
statutorily defined reactive roles in
addressing unfair labor practice
charges and conducting representation
elections upon request.”

The court stressed that “although
the Board is specifically empowered
to prevent unfair labor practices, the
Board may not act until an unfair
labor practice charge is filed alleging
a violation of the Act.” In a thorough
and well-reasoned opinion, the court
reviewed the NLRA’s plain language,
structure and legislative history, along
with the history of subsequent labor
legislation, in holding that the Board
was not empowered to promulgate the
rule. “Had Congress intended to grant
the NLRB the power to require the
posting of employee rights notices, it
could have amended the NLRA to 
do so.”

The 4th Circuit’s opinion is even
more favorable for employers than the
recent decision by the D.C. Circuit
Court of Appeals, National Association
of Manufacturers v. National Labor

Relations Board, D.C. Cir. May 7,
2013, which struck down the notice
posting rule on the grounds that it 
violated Section 8(c) “because it
makes an employer’s failure to post
the Board’s notice an unfair labor
practice, and because it treats such a
failure as evidence of anti-union 
animus,” when, in fact, Section 8
allows employers to express their
views about unions and unionization,

as long as the communications 
contains no threat or promise.”

At this time, it looks as if the notice
posting requirement is out of commission,
with two federal appellate courts 
taking the position that the NLRB is
without authority to require the posting.
However, it remains to be seen
whether this phoenix will rise out of
the ashes of these opinions and, if so,
in what form it will return. ■
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Court strikes down NLRB’s
embattled notice posting rule
by Maria Greco Danaher

The 4th U.S. Circuit Court of
Appeals has affirmed a 2012 decision
of the U.S. District Court for the 
District of South Carolina (Chamber
of Commerce v. NLRB, D.S.C., 
No. 11-cv-2516, 4/13/12), striking
down the National Labor Relations
Board’s (NLRB) controversial notice
posting rule.

The rule would have required most
U.S. private-sector employers, including
nearly six million small businesses, to
post a written notice informing
employees of their rights under the
National Labor Relations Act.
Employers who failed to post the
notice under the conditions required by
the NLRB could have faced penalties.
Under the proposed regulation, the
notice would have been required
whether or not an unfair labor 
practice charge had been filed against
the employer.

The regulation, proposed in 2010,
was published as a final rule in August
2011 and was set to become effective
in November of that year. The effective
date was initially postponed until Jan.
31, 2012 and then further delayed
until April 30, 2012. It was effectively
suspended by the federal court’s April
13, 2012 ruling, which now has been
upheld. (Chamber of Commerce of the
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Bringing eBooks to the law library
as part of an innovative ePractice

by LexisNexis

When it’s finally gone, no one will
miss loose-leaf filing. It is unlikely that
anyone will mourn the disappearance
of CD-ROMs and massive desk books
will be given a fond farewell.

They are all cumbersome, expensive,
and time-consuming to update. Over
time, they may have actually hurt law
libraries. The complexity of managing
a physical library has clashed with the
need of law firms to get information
faster and more easily. Following the
path of least resistance, users often
turn to online sources, and it has become
easier for law firms to cut funding and
space for their in-house libraries.

Though free online sources seem
easier to access, they carry a hidden
margin of risk. They simply are not as
reliable as the proven and expertly
vetted sources. This leaves law
libraries with a problem—their law firms
are taking steep risks and possibly
heading for trouble.

The In-House Digital Breakthrough
An ideal solution can be found with

digital media and today that means
eBooks. By any metric, eBook adoption
in all areas is growing quickly, proving
just how much digital information can
meet the challenges faced by law
librarians. Today, Amazon UK sells
more eBooks than printed books.
After some fits and starts, eBooks 
now offer the possibility of a more
efficient and more powerful all-digital
law library.

Call it the ePractice. Learning to
approach eBooks will also be the first
step in the ongoing evolution of the

law librarian. The ePractice needs a
librarian who is both a knowledge
strategist and a change manager.

That is the exact change law librarians
want. According to the Law Library
Benchmarks 2012-13 Edition, 
professional librarians now spend an
average of 40 percent of their time on
research related to current cases or
finding new business. The rest of their
time is usually devoted to information
technology support, training and
administration. Most law librarians
would be elated if those percentages
were reversed, allowing them to
devote their knowledge and expertise
to strengthening their businesses.
This may be particularly true for law
librarians in firms of fewer than 100
lawyers. The research shows they may
be spending twice the average amount
of time per week on administrative
tasks. Spending more time helping the
core business of the firm can represent
a huge win, particularly when firms
cannot afford large overhead costs.

Big Transitions Can Be Messy
As with any technology revolution,

the ePractice transition will not happen
overnight. Even for a product as popular
as the Apple® iPad, the skepticism and
predictions of doom have been more
consistent than its sales growth. It can
be difficult to change people’s patterns
of behavior and assumptions. As 
blogger and librarian Jean P. O’Grady
pointed out, there are still a lot of old
assumptions built into today’s eBooks.
Apple itself has struggled with how to
present its own software to encourage
adoption and demonstrate simplicity.
The result has sometimes been messy.
For a tech company, it seems to deliver
a lot of leather stitching and wood
shelving with its eBook software. It is
not yet clear whether this is a good
thing or a bad thing. The old assumptions

may ease adoption, but they hold
eBooks back from delivering on their
full potential.

For years, law offices have been
talking about going paperless and taking
advantage of electronic storage and
filing opportunities. eBooks are helping
to fill that need with significant
advantages in accessibility and cost.
They can be used offline, but still
leverage the advantages of easier
updates. They are also increasingly
including links to online resources for
pinpointed research and relevant case
law. They remain so much better than
what they are replacing. As with any
technology, however, continued
enhancements/improvements and
required adaptations can be expected.

The ePractice Transformation
By moving to the ePractice, law

librarians can improve the overall law
library and what it provides. They can
offer more flexibility, more access and
the most accurate information. They
can bring new competitive advantages
to their organizations.

This has aligned them with senior
executives, junior associates, and other
tech-savvy groups that are driving the
rapid adoption of devices like the iPad
in professional industries. According
to the American Bar Association,
tablet adoption among lawyers doubled
in the last year alone. Today, law
librarians who offer a printed desk

book are often also offering associates
a digital edition as an alternative.

“Software is eating the world,”
claimed Marc Andreessen, investor in
LinkedIn, Facebook, Groupon, Skype,
and Twitter. It’s hard to disagree. 
Software is setting the rules by which
many industries must now play. In
fact, one of the worst things about the
eBook is that it is still called a book
when it is actually a program. Joseph
Esposito at Scholarly Kitchen wrote a
wonderful post on the “affordances”
of media and what new forms eBooks
might take. Amazon has already
shown that it is committed to making
these new information forms possible.

The eBook and the ePub format are
only a step in this evolution toward
truly dynamic information. As more
and more legal information, including
court rules, desk books, manuals and
summaries, goes digital and people
become more comfortable with it, the
nature of information itself will start
to change. Like any kind of software, it
will give way to something new and
even better. We can’t wait to see it. ■

LexisNexis® is a leading global provider
of content-enabled workflow solutions
designed specifically for professionals in
the legal, risk management, corporate,
government, law enforcement, accounting,
and academic markets. LexisNexis 
originally pioneered online information
with its Lexis® and Nexis® services.

Page 4 / August 9, 2013

Having the right team 
makes all the difference

Labor & Employment Attorneys
Employment Litigation Attorneys
Pittsburgh, Pennsylvania
(412) 338-1100
www.rothmangordon.com

Back Row: Colleen Ramage Johnston, Stephen H. Jordan, 
James W. Carroll, Jr., and Alan C. Blanco 
Front Row: Louis B. Kushner, Nikki Velisaris Lykos, and Lori R. Miller

As an added member benefit, the ACBA has partnered with JobTarget,
the leading provider of world-class career centers, to provide our members 
with a state-of-the-art career center. 
The career center, which can be found on our website under “Career Services,” 
provides a comprehensive job search and posting resource.
 
The career center includes:
 a highly targeted focus on employment opportunities for attorneys and 

  support staff
 anonymous resume posting and job application—letting you stay connected 

  to the employment market while maintaining full control over your 
  confidential information
 an advanced Job Alert system that notifies you of new opportunities 

  matching your own pre-selected criteria
 access to industry-specific jobs—not often seen on mass job boards

Allegheny County Bar Association
Raising the Bar on Legal and Community Service

www.acba.org

CAREER SERVICES CENTER
ACBA



The impact of technology on the
Fourth Amendment at the border

by Susan Ardisson and
Tina Miller

International travelers may take
comfort in a recent Court of Appeals
decision holding that border patrol and
customs officers must have a “reasonable
suspicion” before performing a forensic
search of a laptop computer at an 
off-site facility.

Law enforcement may regard the
court’s ruling as an erosion of the border
patrol’s well-established authority to
conduct “suspicion less” and “random”
searches at our borders without 
violating the Fourth Amendment. In
the wake of the Boston marathon
bombings and recent unauthorized
disclosures about the National Security
Agency by Edward Snowden, the authority
to conduct such border searches could be
argued to be critical to the government’s
counter-terrorism activities.

Characterizing the border agents’
forensic examination and comprehensive
search of the contents of the laptop as
“essentially a computer strip search,”
the 9th Circuit held en banc in U.S. v.
Cotterman, 709 F. 3d 952 that a forensic
search of a laptop computer did not
fall within the narrow warrantless
border search exception to the Fourth
Amendment. In this watershed case,
the court considered the impact of
technology on an individual’s privacy
rights and acknowledged that “while
technology may have changed the
expectation of privacy to some degree,
it has not eviscerated it, and certainly
not with respect to gigabytes of data
regularly maintained as private and
confidential on digital devices.”

After Howard Cotterman and his
wife travelled to Mexico in 2007, they
were detained on their return by 
border agents in Lukeville, Arizona
after a Treasury Enforcement 
Communications Systems (TECS)
“hit” indicated that Cotterman had
been convicted of child molestation in
1992 and was suspected of being
involved in child sex tourism. The
border agents then seized two laptop
computers and three digital cameras,
which contained several password-
protected files.

The agents contacted Immigration
and Customs Enforcement (ICE) 170
miles away in Sells, Arizona. An ICE
agent took the laptops back to ICE’s
offices in Tucson for further examination
the following day. After making a
forensic image of Cotterman’s laptop,
indexing and processing the data on
the laptop, an ICE agent began to 
conduct a forensic examination of the
laptops. More than 48 hours after 
seizing the evidence, the agent found
75 images of child pornography in the

unallocated space on the hard drive in
Cotterman’s laptop, which generally
means the items had been deleted.

Several days later, ICE was able to
open 23 password-protected files on
Cotterman’s laptop, which contained
more than 350 images of child pornog-
raphy, and included images of Cotterman
molesting a child. Based on the evidence
obtained from the forensic examination
of the laptop, Cotterman was indicted
on a variety of offenses related to
child pornography.

Cotterman filed a motion to suppress
the evidence, arguing that the search
violated the Fourth Amendment. The
district court agreed and suppressed
the evidence, finding that the forensic
examination of the computer was an
“extended border search” which
required that the government 
demonstrate the agent had reasonable
suspicion to conduct the search. 
The district court determined that
reasonable suspicion was lacking and
suppressed the evidence.

The government appealed, arguing
that the laptop was examined as part
of a routine border search which did
not require any showing of reasonable
suspicion. The government relied
upon longstanding recognition from
the courts that a sovereign’s need 
to protect its borders requires an
exception to the requirement that
searches be conducted with warrants
issued by a judge upon a finding of
probable cause.

The 9th Circuit reviewed the 
question de novo and reversed the 
district court opinion. The 9th Circuit,
while concluding that the search did
not fall within the specialized category
of extended border search, found that
it was not a routine border search. 
The circuit court stated: “It is the
comprehensive and intrusive nature
of a forensic examination—not the
location of the examination—that 
is the key factor triggering the
requirement of reasonable suspicion
here.… To carry out the examination
of Cotterman’s laptop, [ICE] used
computer forensic software to copy
the hard drive and then analyze it 
in its entirety, including data that
ostensibly had been deleted. This
painstaking analysis is akin to reading
a diary line by line looking for 
mention of criminal activity—plus
looking at everything the writer may
have erased.”

Noting that electronic devices are
capable of storing “warehouses full of
information” the court stated they are
“simultaneously offices and personal
diaries. They contain the most 
intimate details of our lives: financial
records, confidential business documents,
medical records, and private emails.

This type of search implicated the
Fourth Amendment’s specific guarantee
of the people’s right to be secure in
their ‘papers.’”

Analogizing the laptop computer to
a safe deposit box, the court stated
that a “person’s digital life ought not be
hijacked simply by crossing a border.”
The 9th Circuit further reasoned that
“the uniquely sensitive nature of the
data on electronic devices” and the
“significant expectation of privacy”
rendered “an exhaustive exploratory
search more intrusive than other
forms of property.” Accordingly, the
court found that “reasonable suspicion
is a modest, workable standard that is
already applied in the extended 
border search, Terry stop and other
contexts. Its application to the forensic
examination here will not impede 
law enforcement’s ability to monitor
and secure our borders or to 
conduct appropriate searches of 
electronic devices.”

Reviewing the record, the court held
that the facts established the border
and ICE agents had a particularized
and objective basis for suspecting 
Cotterman of criminal activity and,
therefore, had the necessary reasonable
suspicion to conduct the initial search
and later forensic examination of 
Cotterman’s laptop. According to the
court, these facts included the TEC’s
hit on Cotterman, his prior conviction
for child molestation, his frequent
travel to and from Mexico since his
1992 conviction, and the collection of
electronic equipment in his possession,
all of which “collectively gave rise to a
reasonable suspicion” of criminal
activity. The court held that the 
district court had erroneously granted
Cotterman’s motion to suppress.

In lengthy opinions, the dissenting
judges opined that the majority opinion
requiring reasonable suspicion essentially
“flouts more than a century of Supreme
Court precedent...” While acknowledging
the privacy concerns at issue as a
result of the impact of technology, the
minority argued that the reasonable
suspicion requirement for “some
property searches at the border so
muddies current border search 
doctrine that border agents will be left
to divine on an ad hoc basis whether a
property search is sufficiently 
compressive and intrusive to require
reasonable suspicion...”

According to the minority, “requiring
border patrol agents to determine that
reasonable suspicion exists prior to
performing a basic forensic examination
of a laptop or other electronic devices
discourages such searches, leaving
our borders open to electronically
savvy terrorists and criminals who
may hereafter carry their equipment

and data across our borders with little
fear of detection. In fact, the majority
opinion makes such a legal bouillabaisse
out of the previously unambiguous border
search doctrine...”

The dissenting judges also noted
that the 3rd Circuit had previously
rejected, in an unpublished opinion, a
reasonable suspicion requirement for
border search of electronic data. 
In U.S. v. Linarez-Delgado, 259
Fed.Appx. 506 (3d Cir. 2007), the 3rd
Circuit held that “data storage media
and electronic equipment, such as
films, computer devices, and videotapes,
may be inspected and viewed during a
reasonable border search.”

To date, one court has declined to
follow Cotterman. In U.S. v. Wallace,
2013 WL 1702791 (W.D. Ga. 2013), the
district court held that Cotterman was
“not well taken.” Nonetheless, according
to the Wallace court, the facts were
distinguishable because the border
search of the defendant’s tablet computer
was not a “comprehensive and intrusive
forensic search….”

Thus, Cotterman highlights the 
tension between privacy and technology.
It also demonstrates that courts are
still grappling with the problem of
applying legal doctrines, which were
established and developed in an era
when smart phones did not exist and
computers were machines that filled a
room, to an era when nearly every
person carries gigabytes of information
in their pockets.

The Cotterman decision acknowledged
the tension and solved it in three
deceptively simple sentences. “This is
not to say that simply because electronic
devices house sensitive, private 
information they are off limits at the
border. The relevant inquiry, as always,
is one of reasonableness. But that 
reasonableness determination must
account for differences in property.”

Whether other courts will look to
the “differences in property” in making
a Fourth Amendment reasonableness
determination in cases involving 
technology is an open question. ■

About the Authors: Susan A. Ardisson is
the chief executive officer of bit-x-bit,
LLC, a computer forensic and e-discovery
consulting firm. She is an approved 
e-discovery special master for the Western
District and co-chair of the ACBA’s Legal
Technology and E-Discovery Committee.
Tina O. Miller, a former federal prosecutor,
is a partner at Farrell & Reisinger, LLC.
Her practice focuses on criminal defense,
corporate internal investigations, 
commercial litigation and representing
victims of crime in both criminal and
civil cases. She is also an approved 
e-discovery special master for the 
Western District.
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Environment & Energy Law Section fundraiser a success

PHOTO BY PAM DECECCO

Dana Adipietro and Meredith Odato pose during the ACBA’s Environment & Energy Law Section’s fundraiser that was held June 17 at the Reed Smith
Terrace. The fundraiser earned $16,122 for their Scholarship Fund.
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Great CLEs - Great Prices
All seminars held at 

Crowne Plaza - Pittsburgh South, 164 Fort Couch Rd., Pittsburgh, PA

Follow the Money: Making the Most out of 
Your Client’s Marcellus Shale Interests

Moderated by Raymond Schmaus, President, Armstrong Search Associates

Wlahofsky, Schneider Downs & Co., Inc., Ken Kaczak, Trustmont Advisory Group, Dan Jenkins, 

Friday, August 23, 2013 -  11 am - 4 pm   |   5 Substantive Credits - $149

Come-Thither Trademark World of Whiskey, 
Designer Heels and Victor’s Little Secret, 

Viewed from an Apple iPad 
with Barbara E. Johnson, Esquire

Thursday, August 29, 2013 - 11:30am-1:30 pm  |    2 Substantive Credits - $79

To register visit our website at http://institutes.calu.edu/ilpp 
call 724-938-4763 or email haywood@calu.edu

Pre-registration suggested.  Seating may be limited.

Institute for Law & Public Policy 
AT CALIFORNIA UNIVERSITY OF PENNSYLVANIA

250 University Avenue, Box 103
California, Pennsylvania 15419

 e Institute for Law & Public Policy is a PA CLE 
Accredited Provider (Provider # 5872)

Legal Issues in Death Investigations
with Commander Ron Freeman, Pittsburgh Police Department  

Thursday, August 29, 2013 - 2 pm - 5 pm   |   3 Substantive Credits - $99

Prenuptial Agreements in Pennsylvania
  ces, LLC

Thursday, August 29, 2013 - 9am-11am  |    1 Substantive / 1 Ethics Credits - $79

Legal Issues in Sexual Assault Investigations
with Detective Brian Kohlhepp, Ross Twp. Police Department

Friday, August 30, 2013 - 9 am - 12 pm   |   3 Substantive Credits - $99

Pathology in Law and Legal Practice
with Karl E. Williams, MD, MPH, Medical Examiner of Allegheny County

Friday, August 30, 2013 - 1 pm - 4 pm   |   3 Substantive Credits - $99
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DIVERSITY AND INCLUSION SPOTLIGHT
Meyer, Unkovic & Scott

fosters diversity internally and externally
by Tracy Carbasho

The creation of a Diversity 
Committee at Meyer, Unkovic & Scott
demonstrates the firm’s commitment
to promoting diversity internally and
in the community.

“We are exploring opportunities
internally and externally and could
not do this without the ardent support
of senior leadership, lawyers, and
staff,” said Beth Slagle, who chairs the
committee. “We can help not just our
legal community, but also our local
communities in building a more
diverse and inclusive community. 
We are taking action to create an
inclusive culture instead of just talking
about it.”

Although diversity has been a
workplace priority at the firm for
many years, the leadership decided to
formalize its efforts last year by
establishing the committee. Patricia
Dodge, the firm’s first female managing
partner, spearheaded development of
the committee.

One of the committee’s first actions
was to conduct an anonymous internal
survey of attorneys and staff 
members to determine their beliefs
about the diverse nature of the firm’s
culture and the areas that might need
attention. A mission statement was
later created to reflect the survey
results and the committee’s vision to
promote a diverse culture at the firm
and beyond.

Nearly 90 percent of attorneys and
staff members participated in the
diversity assessment survey.

“The willingness of employees to
participate in the survey and share
their views was impressive,” said 
Slagle. “Feedback was positive, 
indicating the firm respects individuals
and values their differences.”

The survey results prompted the
firm to create two subcommittees, one
to discuss matters pertaining to 
education and training and the other
to review the firm’s handbook 
and policies.

“Since then, we have formalized
our flex-time policy, which provides
greater flexibility for individuals who
need an alternative schedule to working
five days a week in the office,” said
Angela Piermani Comas, human
resources manager and a member of
the committee. “In addition, we
revised our internal policies to
include domestic partner benefits.”

Comas said the flex-time policy has
been a positive arrangement for
everyone, accommodating the needs
of employees and allowing the firm to
retain talented and valued individuals.

The survey was designed to determine
what actions the firm should take to
further initiatives for training, education,
community involvement and other
areas. It was developed to ensure that
the diversity efforts are fact-based
and tailored to the specific needs of
the firm.

Comas noted the firm is currently
in the process of developing a 
program geared toward diversity
training for employees. However, the
details have not been finalized.

“The committee is continuing to
analyze the survey responses. We are
committed to using these findings to
develop recommendations that will
continue to make Meyer, Unkovic &
Scott a more inclusive firm,” said 
Slagle. “We strongly believe that 
promoting diversity within the firm
enhances our ability to serve our
clients and strengthens our entire
firm as a whole.”

The firm also supports other law
firms in their efforts to enhance 

diversity. Members of the Allegheny
County Bar Association’s Diversity
Collaborative Committee, which
includes two people from Meyer,
Unkovic & Scott’s Diversity Committee,
recently met with Pittsburgh law firm
administrators for a roundtable 
discussion. The administrators 
discussed diversity and inclusion and
shared best practices.

The firm maintains a strong 
presence in the community, as well, 
by being involved in a variety of
diverse activities.

“We have partnered with community
activities and schools which advance
diversity and/or economically 
disadvantaged individuals,” said 
Slagle. “We have emphasized volunteer
work, including board appointments,
for non-profit organizations focused
on economically disadvantaged and
diverse cultures. There has been a
tangible increase in efforts to get involved
in the community from volunteer
efforts to board membership.”

The firm participates in the ACBA’s
Institute for Gender Equality and the
Diversity Committee of the ACBA’s
Young Lawyers Division. In addition,
employees participate in many 
professional, charitable, and community
activities; support pro bono activities;
and serve as volunteers or board
members for community organizations,
including Dress for Success, Strong
Women Strong Girls, Chatham 
University Center for Women’s 
Entrepreneurship, Habitat for Humanity,
Big Brothers Big Sisters, Rebuilding
Together Pittsburgh, and Rainbow
Kitchen Community Services. The firm
also partners with Career Connections
Charter High School through its Senior
Internship Program.

The Meyer, Unkovic & Scott 
Diversity Committee also has created

an internal women’s networking
group to focus on support and 
business development.

In addition to Slagle, Comas and
Dodge, committee members include
Ronald Hicks, Joel Pfeffer, Russell
Ober, Robert Hanlon Jr., Elaina 
Smiley, June Swanson, Amanda 
Gertsnecker, Mary McGinley, and
Tony Thompson.

Slagle and Comas believe all of the
diversity efforts, internally and 
externally, are making Meyer, Unkovic
& Scott an even stronger law firm.

“Our ability to retain and serve our
clients is enhanced by hiring, cultivating
and retaining a diverse group of
lawyers and staff who reflect the
clients and communities they serve,”
said Comas and Slagle. “We want the
environment at Meyer, Unkovic &
Scott to be an inclusive one where
people feel comfortable participating
and contributing their unique skills,
talents and experiences.”

”

““        We are exploring opportunities
internally and externally and could
not do this without the ardent
support of senior leadership,
lawyers, and staff. We can help not
just our legal community, but also
our local communities in building a
more diverse and inclusive
community. We are taking action to
create an inclusive culture instead
of just talking about it.

–Beth Slagle, Diversity Committee
  Chair at Meyer, Unkovic & Scott 

www.loganlawfirm.net

EMPLOYMENT 
LAW LITIGATORS 
REPRESENTING EXECUTIVES, 
MANAGERS, PROFESSIONALS 
AND SMALL BUSINESSES 

 SEVERANCE AGREEMENTS 
 AGE AND GENDER DISCRIMINATION 
 BREACH OF CONTRACT 
 SEXUAL HARASSMENT 

THE GRANT BUILDING 
330 GRANT ST, STE 3201 
PITTSBURGH, PA 15219        (412) 765-0983 
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  Experience. Responsiveness. Attention.

305 Mt. Lebanon Boulevard, Suite 205
Pittsburgh, Pennsylvania 15234
412.571.9552 office
acornelius@ajciplaw.com

RESULTS
Andrew J. Cornelius, P.C.  |  Intellectual Property Law

PLJ OPINIONS IS NOW AN ONLINE PUBLICATION.
VISIT US AT WWW.ACBA.ORG/ACBA/PUBLICATIONS/PITTSBURGH-LEGAL-JOURNAL-OPINIONS.ASP.



Health care reform update

by Sandy Niespodzianski

With this month’s article, I would
like to provide additional information
on three important topics, including
the COBRA Model Election Notice,
the revised Form 720 for purposes of
reporting and paying the patient-
centered outcomes research fee (the
PCOR Fee) and the final rules on
employment-based wellness programs.

The Department of Labor has
revised its COBRA election notice to
help make qualified beneficiaries aware
of other coverage options available in
the new marketplace. As with all 
earlier model notices, in order to use
this model election notice properly,
the plan administrator must complete
it by filling in the blanks with the
appropriate plan information. Use of
the model election notice, when
appropriately completed, will be 

considered by the DOL to be good
faith compliance with the election
notice content requirements of COBRA.

More information is available at the
following web sites: Technical Release,
http://www.dol.gov/ebsa/pdf/tr13-02.pdf;
Model Notice for employers who offer
a health plan to some or all employees,
http://www.dol.gov/ebsa/pdf/FLSA
withplans.pdf; Model Notice for
employers who do not offer a health
plan, http://www.dol.gov/ebsa/pdf/
FLSAwithoutplans.pdf.

For the revised COBRA model 
election notice, including a redline
version of the May 2013 changes, visit
http://www.dol.gov/ebsa/cobra.html.

The IRS has issued a revised Form
720 for purposes of reporting and 
paying the patient-centered outcomes
research fee by July 31. Part II of the
form now contains a specific line item
for the PCOR Fee. The instructions
also indicate that self-insured plans
can use any reasonable method for
calculating the average number of
lives for plan years ending in calendar
2012 that are subject to the first filing
date (July 31, 2013), as opposed to the
more detailed methodologies spelled
out in earlier guidance. This relief will
also extend to some additional plan
years subject to being filed and paid in
2014, as well.

The revised form can be found at
http://www.irs.gov/pub/irs-pdf/f720.pdf
and the instructions are available at
http://www.irs.gov/pub/irs-pdf/i720.pdf.

The Form 720 is a quarterly excise
tax form, but the PCOR Fee is only

filed with the second-quarter filing
and relates to the plan year ending in
the prior calendar year. The instructions
provide more detailed methodologies
for determining average lives for 
subsequent filings and also provide
instructions for filers that use the
Form 720 for other excise taxes, as
well. PCOR Fees for insured plans will
be paid directly by the carriers.

The U.S. Department of Health and
Human Services, the Department of
the Treasury and the DOL have 
continued to move forward in 
implementing the health care law by
issuing final rules on employment-
based wellness programs. The final
rules support workplace health 
promotion and prevention as a means
to reduce the burden of chronic 
illness, improve health, and limit the
growth of health care costs, while
ensuring that individuals are protected
from unfair underwriting practices
that could otherwise reduce benefits
based on health status.

The final rules continue to support
participatory wellness programs, which
generally are available without regard
to an individual’s health status. These
include programs that reimburse for the
cost of membership in a fitness center;
provide a reward to employees for attending
a monthly, no-cost health education
seminar; or reward employees who
complete a health risk assessment, without
requiring them to take further action.

The rules also outline standards for
nondiscriminatory health-contingent
wellness programs, which generally

reward individuals who meet a specific
standard related to their health.
Examples include programs that 
provide a reward to those who
decrease their use of tobacco or do not
use tobacco and programs that reward
those who achieve a specified health-
related goal, such as a specified 
cholesterol level, weight, or body
mass index, as well as those who fail
to meet such goals but take certain
other healthy actions.

The final rules ensure flexibility for
employers by increasing the maximum
reward that may be offered under
appropriately designed wellness 
programs, including outcome-based
programs. The rules also protect 
consumers by requiring that health-
contingent wellness programs be 
reasonably designed, be uniformly
available to all similarly situated 
individuals, and accommodate 
recommendations made at any time
by an individual’s physician based on
medical appropriateness.

The final rules, which will be 
effective for plan years beginning 
on or after Jan. 1, 2014, can be 
viewed by visiting http://www.ofr.gov/
inspection.aspx. ■

About the Author: Sandy Niespodzianski
(Sandy.Niespodzianski@usiaffinity.com)
is vice president of USI Affinity’s 
Professional Insurance Solutions. For
more information about insurance and
benefit options for Allegheny County 
Bar Association members, visit http://
www.mybarinsurance.com/allegheny/
or call 412-851-5200.
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Case demonstrates importance of
clearly defined job descriptions
by Maria Greco Danaher

A federal district court has ruled
that a night-shift emergency dispatcher
with diabetes and hypertension could
proceed with his claim that an employer’s
refusal to allow him to work days 
violated the Americans with Disabilities
Act (ADA). (Szarawara v. County of
Montgomery, EDPA Case No. 12-5714,
June 27, 2013).

The court denied the employer’s
motion to dismiss at the initial stage of
the litigation, rejecting the argument
that language in a job description
requiring employees to be able to work
various shifts made working the night
shift an essential function of the job. In
addition, the court refused to accept the
employer’s argument that the employee
should have tried other ways to
improve his condition before seeking
to change his night-shift schedule.

James Szarawara, an emergency
dispatcher working for the County of
Montgomery, Pennsylvania, suffered
from headaches, dizziness, and loss of
focus, all of which affected his work
performance. His doctor had stated
his health would improve by working
day shifts.

After receiving three disciplinary
warnings, Szarawara told his manager
that he believed his performance
problems were caused by his 
diabetes and hypertension. He provided
documentation that his doctor had

prescribed “proper sleep patterns,”
which would include working during
daytime hours.

As an alternative to Szarawara’s
request for day-shift hours, the county
suggested unpaid medical leave,
which Szarawara declined. Szarawara
suggested that he would accept 
part-time night-shift employment or a
transfer to a lower paying day-shift
job, but the county refused to make
either change. Szarawara resigned
from his night-shift dispatcher position,
believing it to be in the best interest of
his health. He ultimately brought a
federal court action against the county
under the ADA and the Pennsylvania
Human Relations Act (PHRA), which
the county moved to dismiss.

Szarawara claimed that he could
have performed all of the essential
functions of his job, if he were permitted
to work day shifts. In response, the
county argued that a request to move
to day shift was unreasonable because
working night shifts was an essential
function of the dispatcher job. The
court disagreed, pointing out that the
job description simply required working
“various shifts” and “rotating schedules,”
and contained no language that 
rendered working night shifts an
essential function of the dispatcher’s
job. The lack of more specific 
language created a factual issue that
precluded dismissal of the ADA claim
at the initial stage of the litigation.

The court also pointed out that the
language of the doctor’s note, which
seemed to put the onus of improve-
ments in Szarawara’s health primarily
on Szarawara, did not relieve the
county from its obligations under the
ADA. Although Szarawara’s doctor
stated that other changes in lifestyle
would improve Szarawara’s condition,
the court specifically held that an
employee is not required to exhaust
all other possible methods of mitigating
the effects of an alleged disability
before requesting an accommodation
from his employer. The motion to 
dismiss was denied on Szarawara’s
ADA accommodation claim.

The court made two additional
holdings that are noteworthy. First,
the court found that Szarawara’s
“regarded as” disabled claim, which
also alleged a failure to accommodate,
was not a cognizable claim under the
ADA because the 2008 amendments to
the ADA (also known as the ADAAA)
do not require accommodation for an
individual who meets the definition of
“disability” solely because he is
regarded as disabled.

Second, the court dismissed Szarawara’s
PHRA failure to accommodate claim.
It did so on the basis that the PHRA
has not expanded the definition of 
disability in a way similar to the
expansion of that term under the
ADA/ADAAA. Szarawara’s general
allegation that he suffered from

“headaches, dizziness, and loss of
focus” that led to discipline at work
was insufficient to allow an assessment
of the magnitude of the limitation he
faced in a major life activity. The court
dismissed Szarawara’s claim under
the PHRA.

This case is a wake-up call to
employers who have not recently
reviewed written job descriptions. As
evidenced by the court’s analysis of
Szarawara’s claims, a vague or general
statement regarding the functions,
requirements or limitations on job
duties may not be interpreted by the
court to create an essential function of
the position. Functions should be
described completely and objectively
in enough detail to support an argument
related to their importance to the
overall job duties. ■

August 9, 2013  / Page 9



Page 10 / August 9, 2013



Aaron Mace has
joined The Webb
Law Firm as an
intellectual prop-
erty attorney with
a background in
computer engi-
neering. His prac-
tice focuses on
preparation and
prosecution of
domestic, interna-
tional, and PCT
patent applications

in electrical, computer, electro-
mechanical, and software fields, and
also includes litigation, client counseling,
and preparation of legal opinions
related to patentability, validity, and
patent infringement.

◆    ◆    ◆

Dinsmore &
Shohl is pleased to
announce Penina
Lieber has joined
the firm as a part-
ner in the Corpo-
rate Department
and member of the
Taxation Group.
She represents
nonprofit organi-
zations in a wide
variety of matters,
including state and

federal tax exemptions, charitable
trust litigation, corporate restructuring
and governance, employment, financing,
and public-private partnerships.

◆    ◆    ◆

Duane Morris is pleased to
announce that Kenneth Argentieri is
now managing partner of the 
Pittsburgh office. He is vice chair of
the Products Liability and Toxic Torts
division of the Trial Practice Group.
As a trial attorney, he has represented
individual and corporate clients 
in complex litigation, including 
products liability, defamation, 
environmental, securities, class action,
and commercial law.

◆    ◆    ◆

Cindy S. Alvear
has recently
joined Julian Gray
Associates as an
associate attorney.
She is a VA
accredited attor-
ney for veteran
benefit claims
before the Depart-
ment of Veterans
Affairs. She assists
clients with basic
estate planning,

asset preservation, Medicaid 
qualification, Medicare, veteran 
benefits, health care placement, and
special needs planning for people 
with disabilities.

Change in Status
Leonard E. Sweeney has been 

disbarred.

Order your 2013
Allegheny County Bar Association

Legal Directory today!
Call 412�402�6614 for details.

Publicize Your Section and Committee News!
The ACBA Communications Department is eager to promote any special activity or newsworthy event emanating from your
Committee or Section of interest to ACBA members, the media, or the general public. E-mail us at news@acba.org with the
following information:

◆ Name and description of the event ◆ Date, time, and place of the event

◆ Name(s) of the sponsoring Section/Committee(s) ◆ Name(s) of speakers and titles of presentations

◆ How many people do you expect to attend? ◆ Name and phone number of a contact person

◆ Will there be an admission fee or ticket sales? If so, how much? ◆ Are reservations needed to attend the event? 

◆ Is there any other information you would like to share with us?

Thank you for your cooperation! ■

Penina
Lieber
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If you have an idea for an
article, please contact

Jennifer Pulice at
jpulice@acba.org or

412-402-6623.

ARTICLE
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News and Notes
The Education Partnership is

proud to announce the addition of new
board member, Judge Alexander
Bicket, a judge in the Family Division
in the Court of Common Pleas of
Allegheny County. The Education
Partnership is a local nonprofit that
aims to bridge the gap between what
students have and what they need to
be successful in the classroom. 
The organization focuses on aiding
high-need schools.

◆    ◆    ◆

The Judicial
Conduct Board of
Pennsylvania is
pleased to announce
that Governor Tom
Corbett has appoint-
ed Robert G. Del
Greco Jr. to a four-
year term on the
board as a lawyer
elector member.
He is an attorney
and shareholder with
Dickie, McCamey

& Chilcote, P.C., where he concentrates
his practice in the areas of criminal
and civil defense. As part of the 12-
member board, Del Greco will be
tasked with imposing disciplinary charges
against state judges in instances of
suspected ethics violations.

◆    ◆    ◆

Grogan Graf-
fam, P.C., has
announced that
shareholder George
M. Evan has been
certified as a spe-
cialist in the prac-
tice of workers’
compensation law
by the Pennsylva-
nia Bar Associa-
tion’s Compensa-
tion Law Section.
He successfully

completed the certification process by
passing the certification examination
that focused on workers’ compensation
law and rules and leading case law.
Evan is a shareholder in the firm’s 
Litigation practice group. An experienced
trial attorney, he concentrates his
practice in civil litigation with an
emphasis on workers’ compensation,
municipal law, insurance law, general
negligence law, premises liability, and
construction litigation.

People on the Move
Rachel A. O’Driscoll has joined the

legal department as counsel at The
PNC Financial Services Group, Inc.

◆    ◆    ◆

Bar Briefs
APPRAISALS

ANTIQUE AUTO APPRAISALS for all vehicles 1900 to
1990. Expert Witness. Certified Appraiser - K. Merusi.
412-731-2878.

DOCUMENT EXAMINER/

HANDWRITING

J. WRIGHT LEONARD, BCFE, CDE. Certified. Experienced
in Federal, State & Local Courts. Testimony in Civil & 
Criminal Matters. 215-735-4000.

ECONOMIST/VOC. EXPERT

WM. HOUSTON REED, Ph.D.–25+yrs. of forensic 
economics & vocational eval. expertise in one report.
1-888-620-8933.

ESTATE PLANNING

IF YOUR CLIENTS ARE CONSIDERING CHARITABLE 
GIVING as part of their estate planning The Pittsburgh 
Presbytery Foundation can provide a means to support
charitable work helping those in need throughout SW
Pennsylvania. For more information contact the Foundation
at www.pghpresbytery.org/pghpresbyterianfdn.htm or
Rev. Dr. Douglas Portz at 412-323-1400 Ext 318.

Lawyers’ Mart

George M.
Evan

Cindy S.
Alvear

Aaron
Mace

EVIDENCE PHOTOGRAPHY

DAVID BARKER PHOTOGRAPHY – expert personal 
injury and trial evidence photography. 412-232-2395,
davidbarkerphotography@gmail.com

LEGAL ETHICS COUNSEL

RICHARD H. LINDNER. Advice to attorneys on legal
ethics matters. Services relating to disciplinary and
reinstatement proceedings, Client Security Fund 
matters, and Bar admission applications. Admitted 
in PA (1978) and WV (1993). 412.283.1006. 
LindnerEthics.com.

MOBILE NOTARY SERVICE

NOTARY IN YOUR NEIGHBORHOOD provides full time 
mobile notaries who will meet clients at their location 
anywhere in Allegheny County. Bonded and insured. Call
412-860-8711 or visit, notaryneighbor.com.

PROCESS SERVICE INVESTIGATING

THE IMPOSSIBLE WE DO RIGHT AWAY! MIRACLES 
TAKE A LITTLE TIME. EMPIRE INVESTIGATION 
412-921-4046. Visit us on our website, www.empireinv.com.

SATELLITE OFFICE

SATELLITE OFFICE – Murrysville, PA. Furnished, utilities
included. $80.00/month. Part time. 412-913-6233.

Robert G.
Del Greco Jr.
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