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ACBA begins its 2013 Judicial
Retention Election Campaign
by Mark Vuono

We are all aware of the ever-growing
cost of political elections at the federal,
state, and even local level. When judges
campaign and solicit funds from attorneys
and potential litigants who may appear
before them, legitimate concerns arise
about the perceived impartiality and
integrity of our judiciary. For more
than 40 years, the Allegheny County
Bar Association has attempted to allay
these concerns by shielding our sitting
judges from actively campaigning.

In order to minimize the cost of
campaigns and eliminate any direct
campaign activity by judges who are
up for retention, the ACBA will once
again sponsor and manage a single
umbrella campaign on behalf of the
judges seeking retention on the
Allegheny County Court of Common
Pleas under the auspices of its ACBA
Judicial Excellence Committee.

Six judges are candidates for retention
this fall. Each judge received a 
“recommended” rating from the
membership of the ACBA in the 2013
referendum poll. They are: Judge
Ronald W. Folino–Civil Division;
Judge Kathleen R. Mulligan–Family
Division; Judge Lawrence J. O’Toole–
Orphans’ Court Division; Judge Jill 
E. Rangos–Criminal Division; Judge
Christine A. Ward–Civil Division;
Judge John A. Zottola–Orphans’ 
Court Division.

These judges have unanimously
agreed to remain on the bench serving
the people fairly and impartially as
they have during the past decade.
They will not participate in partisan
political activity or solicit campaign

funds from attorneys or individuals who
might potentially be litigants, thereby
avoiding any appearance of impropriety.

Pennsylvania Supreme Court Justice
Max Baer was also recommended 
for retention by ACBA members. He
will not be a part of the ACBA’s 
retention campaign as he must run a
statewide campaign.

While the expenses of conducting a
single umbrella campaign are far less
than individual campaigns for each
candidate, this campaign requires a
special fundraising effort and financial
support is needed.

All members should have received
a letter regarding this campaign.
Because this will be the only financial

solicitation you will receive on behalf
of the candidates, we are asking you
and/or your firm (if it is a partnership
or has a political action committee) 
to contribute generously. We are
requesting that law firms and political
action committees contribute $1,000
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by Tracy Carbasho

The person who replaces David
Leonard as the assistant executive
director of the Allegheny County Bar
Association will have big shoes to fill.

“I’m not sure we will find someone
who is a clone of Dave Leonard
because there’s only one of him,” said
ACBA Executive Director David
Blaner. “He has been a stable leader
and he has made our organization
stronger. We will try to find someone
to continue to move the organization
in the right direction.”

Leonard, who joined the ACBA in
1999 as the finance director, has
announced his plans to retire. However,
he will not be leaving any time soon.
Instead, he has agreed to stay aboard
in order to provide assistance to his
successor and to see the completion of
the membership database software
replacement project.

“The bar association has been good
to me and I respect the fact that I have
a responsible position, so it is important
to have a smooth transition,” said the
69-year-old Leonard. “We are a very
complex organization because of the
entities we have, our non-dues revenue
and our tax structure. It warrants me
working with someone to get them
used to the process.”

Blaner said the ACBA will begin
advertising the position locally in
print media and online in mid-
September with the expectation of 
hiring someone in the first quarter of
2014. Leonard has offered to stay until
early 2015, if necessary, although he
could leave earlier.

Leonard will miss working with
Blaner and the staff members, as well
as attending membership activities.
However, he is looking forward 

Leonard announces retirement
from ACBA after 14 years

David J. Leonard
ACBA Assistant Executive Director Continued on page 3
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Gender Bias Duty Officers
If you have observed or experienced any

form of gender bias, you may contact one of

the following members of the Gender Bias

Subcommittee of the Women in the Law

Division. The duty officers will keep your

report confidential and will discuss with you

actions available through the subcommittee.

Kimberly Brown......................412-394-7995

Rhoda Neft ..............................412-261-2753

Jill M. Weimer ........................412-201-7632

Ethics Hotline
The ACBA Professional Ethics Committee

“Ethics Hotline” makes available Committee

Members to answer ethical questions by

telephone on a daily basis.

September

John F. Becker ........................412-921-1605

James G. Gordon ....................412-232-0333

Cathy Martin ..........................412-586-6118

October

Romel L. Nicholas ..................412-391-6920

Nancy L. Rackoff ....................412-281-5580

Betts Mediation &
Dispute Resolution LLC

Experienced
Over 30 years -

business and securities litigation

Balanced
Representation of individuals and

businesses, on both sides of the "v"

Creative
Customized mediation approaches - 

facilitative/evaluative/hybrid

Commercial Litigation & Business Disputes/
Securities Litigation & Arbitrations Michael J. Betts

The Frick Building, 437 Grant Street, Suite 200, Pittsburgh, PA 15219
412.223.5004  |  www.bettsmediationllc.com
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Conforming Use to Non-conforming Use

Dale Urban v. Donnah Vance and
Mount Lebanon Zoning Hearing Board, James, J. .............Page 375
Zoning—Variance—Estoppel-Vested Right—
Threat to Health Safety or Moral—Criteria for Vested Right

The Allegheny West Civic Council, Inc.
and John DeSantis, Appellants v.
Zoning Board of Adjustment of the City of Pittsburgh, Appellee
PPG Public Parking, Inc., Intervenor, James, J. ................Page 376
Zoning—Parking—Use of Parking Lots for Stadium Events
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Interpretation by Zoning Board of Ordinance
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and All Stop Parking, LLC, Intervenors, James, J..............Page 376
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Aimee Burton, Mario Deluca and Patricia Deluca, husband & wife,
Kevin Fleck, Karl Hils, Harvey Rice and Lorraine Rice,
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and all others similarly situated v.
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Appeals and Review, Wettick, Jr., J. ......................................Page 377
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and that individuals contribute $250.
All contributors will receive tickets to
attend a reception with the judges at
the Duquesne Club on Monday, Sept.
23, beginning at 5:30 p.m. Law firms
contributing $1,000 will receive five
tickets to the reception.

Checks payable to the ACBA Judicial
Excellence Committee should be sent
to the ACBA Judicial Excellence 
Committee, Allegheny County Bar
Association, 400 Koppers Building, 436
Seventh Ave., Pittsburgh, PA 15219.

Regulations permit contributions
only from individuals, political action
committees, and partnerships. Contri-
butions cannot be accepted from 
corporations, including professional
corporations and limited liability 

JUDICIAL RETENTION ELECTION
continued from front cover

companies. Corporate contributions
are prohibited by law.

It is believed that the ACBA is the
only metropolitan bar association
undertaking this type of effort on behalf
of its sitting judges. The advantages to
ACBA members of such a program
are clear. Because the judges have
agreed in writing to refrain from
direct political campaigning and other
individual fundraising, their retention
efforts will be centralized, less intrusive,
and far less expensive than they
would be otherwise. In addition, the
public perception of the judiciary will be
enhanced by such a unified campaign
conducted by the bar association.

This will be the only fundraising
effort conducted on behalf of the
judges. The money that is raised will
be used for a single, common campaign
on behalf of all six candidates. There

will be no individual campaigns and
all media materials will list all 
candidates. The campaign will consist
of newspaper ads; direct emails to 
voters; radio and television ads;
preparation and distribution of 
materials for the news media; and,
perhaps most importantly, education
of the general electorate.

One of the major reasons for 
conducting this umbrella campaign is
to reduce the overall cost of judicial
campaigns to lawyers.

The ACBA Judicial Excellence
Committee is chaired by Mark Vuono.
Other members of the committee
include Treasurer P. Brennan Hart,
Assistant Treasurer David Blaner, Jay
Blechman, Kimberly Brown, Nancy L.
Heilman, Nicola Henry-Taylor, Gary
Hunt, Patrick Livingston, C. Kurt
Mulzet, and Howard Schulberg. ■
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to traveling, scuba diving, and 
spending time with his children 
and grandchildren.

“Working for the ACBA has been a
fun ride and I’ve enjoyed every
minute of it,” he said. “Now it’s time to
step back, relax, and enjoy life.”

ACBA leaders are pleased the new
person will be able to benefit from
Leonard’s expertise by working with
him for an extended period of time
before the changeover occurs. Leonard,
who was promoted to assistant executive
director in 2011, has a lifetime of
experience in the financial field.

“He’s extremely detail-oriented
and his reports are very accurate. Our
financial reporting has dramatically
improved since Dave has been here,”
said Blaner. “The ACBA is complex
and needs good financial reporting on
a timely basis so we can decide where
the organization is going and what
steps we must take to get there.”

The ACBA has weathered all of the
economic storms that have impacted
other organizations and businesses in
the past decade. Blaner said the
ACBA’s ability to remain financially
stable without the need to borrow
money or impose a large dues increase
on the membership is a testament to
Leonard’s fiscal prudence.

“Dave has been the voice of reason.
Sometimes I’ve had grandiose plans
and Dave had to say there are only so
many financial resources and staff
that we have,” said Blaner. “He never
let us bite off more than we could
chew. He’s kept everything in check.”

In an attempt to find a successor
who will be just as diligent, the ACBA
will require that the person be either a
certified public accountant or a certified

DAVID LEONARD RETIREMENT
continued from front cover

management accountant and have a
minimum of 10 years of experience in
management. It would be helpful if
the candidate had experience in 
personnel management, auditing,
financial reporting, operations, and
non-profit work.

The skills would be valuable since
the ACBA has a complex financial
structure with varied auditing and
accounting requirements.

Blaner said it would also be highly
desirable for the person to have a
Master’s in Business Administration
or a Master’s in Public Administration.

In addition, the ACBA will be looking
for someone who has excellent writing
and oral communication skills, strong
interpersonal skills, and the ability to
deal with many different personalities.

“The bar association has over 6,500
members and the assistant executive
director must work with the members,
the foundation trustees, the recipients
of various grants and loans, pro bono
projects, and 70 full-time staff employees,”
said Blaner. “The person must be able
to multitask and have many irons in
the fire at the same time.”

As the assistant executive director,
Leonard was responsible for overseeing
the finance department and the
accounting functions; handling the
human resources functions; overseeing
facilities management; and ensuring
the smooth daily operations of the
ACBA and its entities.

After the new person takes his or
her place at the helm and Leonard
stops coming to the office every day,
his leadership and his presence will
be missed. He has become friends
with Blaner and others at the ACBA.

“We work well together. We don’t
always agree, but it has never affected
our working relationship,” said Blaner.
“He’s a good friend. He’s always had
my back and I’ve always had his. He’s
a renaissance man who likes to scuba
dive, he’s very sociable and people like
to hear his stories. People gravitate
toward him.”

ACBA Treasurer Mark Martini said
Leonard takes his responsibilities
seriously, but he knows how to relax
and make others feel at ease.

“Through the years, I’ve had the
pleasure of traveling with and sharing
dinner with Dave on a number of
occasions. He has always made me
and my wife feel as if we were the only
people in the room with him,” said
Martini. “Truly a class act.”

Martini said not enough can be said
about how Leonard has kept the ACBA
on strong financial ground.

“He understands the finances of
the association like no one else and he
also has a strong grasp of societal 
economics. He was able to use his
knowledge of both to not only protect
the assets of the association, but also
to make them grow,” said Martini. “He
always found a way to stretch the

monies of the association to benefit
our members to the utmost without
significantly increasing the costs the
members incur.”

Martini added that Leonard has
used his personality, his sense of
humor and his light-heartedness to
engage attorneys in the subject of
crunching numbers, which isn’t exactly
their forte.

“He has been able to drive his
points home without putting us to
sleep,” he said.

ACBA President Nancy L. Heilman
said Leonard is very witty and often
enlivens meetings and social events. He
and his wife Janice are among Heilman’s
favorite attendees at social gatherings.

“I wish Dave and Janice good fortune
and good health as they pursue the
island adventures they have so long
desired but delayed to remain in 
the service of the bar association,”
said Heilman.

She noted that Leonard’s personal
and professional qualities are virtually
irreplaceable and, therefore, she is glad
he will remain on board throughout
her term as president.

“I value Dave for his personal qualities
and have found him to be essential to
the sound fiscal functioning of the
board and the bar association,” said
Heilman. “He is renowned as a stickler
for controlling expenses. Dave reflects

Continued on page 7

””
“         He understands the finances of the association like no one else and he also has a strong grasp of societal 
economics. He was able to use his knowledge of both to not only protect the assets of the association, but also to
make them grow. He always found a way to stretch the monies of the association to benefit our members to the
utmost without significantly increasing the costs the members incur.

–Mark Martini, ACBA Treasurer
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Women receive helpful advice for
succeeding in legal profession

by Tracy Carbasho

The inaugural Southwestern 
Pennsylvania Women’s Legal Summit
made a lasting impression on 
participants who walked away feeling
more confident about succeeding in
an ever-changing profession.

“The women who attended have
reported that they left with a renewed
enthusiasm for business development
armed with practical advice and 
concrete action items for use in their
own business development efforts,”
said Alysia Keating, director of 
diversity and gender equality for the
Allegheny County Bar Association.
“Only when women are responsible
for more of the law firm business will
we see more women as leaders 
in firms in terms of management 
representation and compensation.”

The summit, held on July 31 at the
Omni William Penn Hotel, was attended
by more than 100 women attorneys
who represented a wide range of
experience levels and practice areas.

As a cooperative effort between the
ACBA’s Women in the Law Division
and the ACBA’s Institute for Gender
Equality, the summit provided specific
ideas about what participants can do
to increase their business.

“Sitting in your office and doing
good work will not be enough to succeed
as a lawyer in this legal market. You
need not only a strong area of legal
expertise, but also a large network of
sustained, value-based relationships,”
said Keating. “In as little as 60 seconds
a day you can become an effective
business developer by taking action to
sustain your value-based relationships.”

Attendees had the opportunity to
listen to a keynote address, participate

in breakout sessions, hear valuable
recommendations during a panel 
discussion and network with other
women at a reception.

“The WLD leadership under Jeanine
DeBor (immediate past chair) and Chair
Nicola Henry-Taylor and the summit
committee, along with Alysia Keating,
planned extensively, thoughtfully, and
diligently for this summit, which 
overwhelmingly met or exceeded
expectations,” said ACBA President
Nancy L. Heilman. “One of the most
gratifying observations I made during
and following the summit was seeing
the connections that experienced
lawyers sought with less experienced
lawyers and vice versa.”

Heilman’s 14-year-old granddaughter,
Sidda, attended the summit, engaged
in the facilitated exercises and
applied the principles to her high
school experience—proving that the
valuable advice provided by the
speakers works at all levels.

The keynote address, entitled
“Growing Your Book: Strategies for
Women Attorneys in a Changing Legal
Marketplace,” was presented by
Karen Kahn.

“The keynote speaker was right 
on point with her comments and 
recommendations to the attendees,”
said ACBA Executive Director David
Blaner. “Attorneys need to learn how
to develop business and create special
skills that are needed by companies
and businesses.”

As the founder and managing 
partner of Threshold Advisors LLC in
Connecticut, Kahn teaches techniques
for business development, strategic
thinking, clear communication, 
relationship building, and personal
effectiveness. Before starting Threshold

Advisors, she maintained a successful
private coaching and psychology practice.

“Women need to create a strategically
focused plan that leverages their
strengths,” said Kahn. “It’s important
for men and women to take time from
billable hours and client services to
look at their goals and determine how
they can put what they are doing into
a business context.”

The summit concluded with a 
networking session that was conducted
in a cocktail party setting. As per
Kahn’s suggestion, the party-goers
discussed the topics of “family, 
occupation, recreation, and dreams.”
The structured networking session gave
participants an opportunity to talk about
subjects that are seldom discussed at
cocktail parties and to practice listening
to the needs of other people.

“The facilitated cocktail party was
a fresh approach to teaching how to
network productively in that setting,”
said Keating. “Karen gave very practical
advice on discussion topics through
which someone could gain valuable
information in a short period of time
that could be followed up on.”

Henry-Taylor said Kahn’s practical
approach made it easy to take away
practice pointers, such as creating a
list of who you know, keeping in touch
with potential clients, and leveraging
relationships into business.

“For example, Karen talked about
connectors, which are people like

your parents, siblings, and friends
who love you, support you and will go
out into the community as your biggest
promoters,” said Henry-Taylor. “She
also talked about why having a niche
practice may be an effective marketing
tool as they may find, for instance,
that they are the only lawyer at the
Cheese Convention of America. She
also explained that the decision to go into
a niche area should be made strategically
and with sufficient research.”

It was obvious to Henry-Taylor that
the summit achieved what the WLD
and the IGE had hoped it would. She
described the energy that permeated
the day as “electric.” It was clear by
the way that attendees interacted with
each other and the speakers that they
were interested in learning about
business development.

“In planning the summit, we discussed
starting ‘circles’ for women to encourage
each other with business development.
Oftentimes, the practice of law can be
isolating, but the more we support
each other and learn from each other,
the more successful we will be,” said
Henry-Taylor. “The hope going forward
is that the conversation will continue
and women will put this new ‘business
plan’ into action in their everyday
practice. We are looking forward to
continued programming throughout the
year, as well as a follow-up summit.”

Kahn facilitated a teleconference
on Aug. 7 to give women an opportunity
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ACBA President Nancy L. Heilman, keynote speaker Karen Kahn, 
ACBA Director of Diversity and Gender Equality Alysia Keating, and
WLD Chair Nicola Henry-Taylor are pictured at the 2013 Southwestern
Pennsylvania Women’s Legal Summit.



to ask questions regarding what they
had learned at the summit. Keating will
work with Kahn to develop additional
programming directed primarily at senior
associates and partners to continue
what was started at the summit.

“The IGE plans to offer differentiated
programming for women attorneys in
2013 and 2014. My experience is that
some of the learning has to be more
tailored to the particular experience
level of attorneys. It can’t always be a
one-size-fits-all approach,” said Keating.
“To that end, we have developed a
series entitled ‘Making Your Way in
the Legal Marketplace Today: Tools
for Success’ that is designed for more
junior women attorneys, but will be
open to all.”

The series will include interesting
programs, all to be presented by
Debby Stone of Novateur Partners,
with the first session to be held on
Nov. 19 from noon to 2 p.m. on the
Ninth Floor of the City-County Building.
Programs will be held in 2014 on Jan.
21 and March 20. Topics will include
professional presence and business
etiquette, developing a career plan,
and the art of effective self-promotion.

The summit was promoted by sponsors
Cohen & Grigsby; Dickie, McCamey &
Chilcote; McGuireWoods; Reed Smith;
Tucker Arensberg; Blumling & Gusky;
Burns White; and Buchanan Ingersoll
& Rooney.

Christie Tillapaugh, a director/partner
at Cohen & Grigsby, said the summit
was timely and coincided with the
firm’s goals of professional development,
recruitment and talent retention.

“We know the ACBA works tirelessly
to introduce meaningful programming
to its members. Given that one of our
firm’s core objectives is to support our
lawyers’ efforts in business development,
our firm sponsoring this event was a

terrific fit,” said Tillapaugh. “The
ability for women lawyers to develop
business is a critical skill for the
advancement of women in the profession
and for law firms generally. Our 
associates and directors enthusiastically
embraced the summit and are looking
forward to Nancy Heilman’s service
as ACBA president in the upcoming
year. We were particularly honored to
sponsor this event.”

Tillapaugh said the practical 
suggestions for expanding a business
network and managing relationships
in an efficient and methodical manner
were useful to everyone who attended,
regardless of their gender or years 
in practice.

“The seminar did a wonderful job
of giving practical advice without 
getting too far into the minutiae, so
everyone had a chance to benefit from
the advice,” she said. “Over time, I
have no doubt that programming such
as this will lead to more women equity
partners. Our region and its law firms
will directly benefit from programming
such as this.”

Tillapaugh noted there were three
important takeaway lessons from the
gathering. First, those who attended
left with specific actions they could
take immediately, track using a suggested
system, and quantify to ensure they
are doing sufficient activity. For some
attorneys, this may be a new system,
but for others it was a great way to
assess whether they were doing the
right things.

The second lesson is that all lawyers
would benefit from understanding
that everything they do should be
strategic. Third, the summit encouraged
attendees to leave every interaction
knowing what the follow-up action
would be and to track the status of
each follow-up action.

“I’ll be using the tracking system to
assess my time spent on business
development each week to make sure
it reaches more people than I was 
otherwise reaching, but with Karen’s
tools I’ll be doing it more effectively,”
said Tillapaugh.

Susan Seitz, who serves as the team
lead of provider contracts at Highmark
Health Services, will use what she
learned to be more systematic about
building her business network and
will extend her networking to new
areas. She said the summit provided
excellent instruction on how to create
a networking program to yield a 
database of business contacts from
which to build a book of business.

“The information on how to build
your network was clear and concise
and the directed networking activity
at the closing reception was a perfect
way to put what we learned into actual
practice and it was fun,” said Seitz.
“The tips and advice will help anyone
succeed at growing a client base. I am
always on the lookout for ways to
enhance my career and this program
offered great advice on how to take
things to the next level.”

Patricia Rodella, the founder and
sole member of Rodella Law, wanted
to attend the event to meet other
lawyers, seek confirmation of her own
strategies, hear other women’s stories,
and support the initiatives of the WLD
and the IGE. The most important 
lesson she learned was to be more
strategic with her time and energy in
developing her network.

Susan Yohe, managing shareholder
of the Pittsburgh office of Buchanan
Ingersoll & Rooney and head of the
firm’s diversity initiatives, served as a
presenter for a breakout session
called “From Daunting to Doable:
Taking Your Next Step.” The most

important point she tried to convey
was the importance of starting 
now on a mission of nurturing 
connections that can lead to enhanced
business development.

“Young women worry that they
have nothing to sell yet. They are
uncomfortable touting themselves
when they feel they are still 
learning their craft,” said Yohe.
“We tried to emphasize that while it
may be true that a large company is
unlikely to hire them for a major
assignment, they should be laying
the groundwork for that day in the
future when they do have something
to sell. We also emphasized they are
never too young to sell their team
and their firm.

“What we tried to convey was
something I did not know when I 
started my career over 30 years ago.
In fact, I didn’t know it until I was
well into my career,” she added.
“The young women of today are
already so much further ahead than I
was at their stage, but I wanted to
give them still more so that they are
not running to catch up 15 years into
their careers.”

In addition to Yohe and Kahn, other
presenters included Beverly Block, 
a director at Sherrard, German &
Kelly; Sally Edison, a partner at
McGuireWoods; Diane Lazzaris, vice
president of legal affairs at WESCO
International Inc.; and Michele McGough,
president and chief executive officer
at solutions4networks.

Members of the summit planning
committee included co-chairs Keating
and DeBor, along with Heilman,
Henry-Taylor, Yohe, Danielle 
Dietrich, Krysia Kubiak, Kristine
Long, Lourdes Sanchez Ridge, Jill
Weimer, Kelly Williams, Mark Vuono,
Jann Dalton, and Marlene Ellis. ■
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Demand for claim waiver in
exchange for final payment
by Scott D. Cessar

The project is drawing to a close.
Substantial completion is achieved.
The punch list is completed. The 
contractor has submitted its final
application for payment. The contractor
is anxious to receive final payment in
order to pay its suppliers, subcontractors,
and itself for its work and overhead costs.

The contractor has previously 
submitted a good-faith claim or a 
certified request for equitable 
adjustment (REA) under the contract
for additional direct and indirect
costs. The claim or REA has been
denied or is still being negotiated or
dispute resolution has commenced or
will soon commence.

The owner knows the contractor is
cash-strapped and needs the release
of the contract monies to meet its 
obligations. With this knowledge, the
owner says to the contractor: “Here is
the check for final payment. However,
you need to sign this release of your
claim or REA. You may not strike out
the language in the release or amend
the release to exclude your claim or
REA or otherwise the check will not
be released to you.”

To some, this scenario sounds like
hard bargaining with the owner using
the leverage that it possesses to settle
the claims. To others, this scenario

sounds like coercion and unfair
administration of the contract.

Who is right and what should the
contractor do?

Under federal law and the law of
most states, and assuming the 
contractor’s claim or REA was made
in good faith, the owner’s actions most
likely constitute a breach of the 
contract. The reason is that the 
submission of a good faith claim or
REA is not a breach of the contractor’s
performance obligations, as the right
to submit a claim or an REA is an
express or implied right. As such, the
submission of a good-faith claim or
REA does not serve as a legitimate
contractual basis to withhold payment.
Absent such a basis, the owner does
not have a contractual right to condition
payment based on the release of an
outstanding claim or an REA.

The contractor’s position is legally
strengthened by what is known in the
law as the implied duty of good faith and
fair dealing, which is extant in every
contract. This implied duty of good faith
and fair dealing imputes to both parties
the obligation to act with honesty, to
cooperate by not hindering or interfering
with its counterpart’s performance, 
and to not willfully render imperfect
performance of contractual obligations.

A number of legal cases in the area
of federal procurement have found a

breach of contract and violation of the
implied duty of good faith and fair dealing
by the government when a contracting
officer has, for example, used his or her
authority in issuing payments or by
withholding a favorable rating of the
contractor’s work as leverage to
attempt to settle meritorious claims
previously submitted by the contractor.

The bottom line of these decisions
is that the owner has an implied duty
of good faith in administering contracts,
and compulsion and coercion and the
placing of unreasonable conditions on
the prosecution of meritorious claims
violates that duty.

A good number of states also have
both private and public construction
payment statutes that place affirmative
obligations on owners and contractors
with reference to the withholding of
payments. These payment statutes 
are generally intended to protect 
contractors and subcontractors from
the wrongful withholding of payments
that are due, as they require that the
basis for the withholding be timely
provided to the party requesting 
payment and that the basis be 
grounded in contract performance
and in good faith. The withholding of
monies based on issues that are not
rooted in work performance by the
contractor is generally a prohibited
basis for non-payment.

What should the contractor do if
faced with the scenario of the owner
dangling the payment check in
exchange for the release of claims?

The contractor should immediately
send a letter to the owner stating on
the record the facts and circumstances
of the owner’s demand. In the letter,
the contractor should, pursuant to the
terms of the contract, either give
notice of its intent to declare a breach
or declare a breach of contract and
request that the breach be cured by
the owner by releasing payment in
exchange for an amended release of
claims reserving the claim or REA.

In fact, the letter should enclose the
amended claims release, so there is no
misunderstanding. The letter should
reference that the owner’s conduct
violates the duty of good faith and fair
dealing. To the extent the jurisdiction
has enacted a payment statute, the
statute should be reviewed and the
appropriate provisions (including
those that provide for recovery of
attorney fees and penalty interest for
violation of the statute) should be 
referenced in the letter as a further
legal support that the withholding is
wrongful, illegal and will have 
consequences beyond being required
to just release the amount withheld.

The contractor may want to consider
closing the letter by noting that its
claim must be meritorious, if the
owner would resort to such improper
tactics in an effort to circumvent the
claims process by extorting a release
by compulsion. Indeed, a prudent
owner may well want to avoid the
implication otherwise that its coercive
conduct evidences its concern that the
claim or REA has merit.

In short, all pressure should be brought
to bear on the owner, demonstrating
that its conduct is wrongful as a matter
of contract and of law and will not be
tolerated. If the letter does not wrest
free payment from the owner, legal
action that highlights this wrongful
conduct, in addition to demonstrating the
merits of the claim or REA, should be
quickly commenced by the contractor. ■

About the Author: Scott Cessar is the
member-in-charge of the Pittsburgh office
of Eckert Seamans Cherin & Mellott. He
is also a member of the board of directors
and chair of the construction and alternate
dispute resolution groups. He focuses on
a broad range of civil litigation with a
primary focus on construction law. He
has extensive trial and ADR experience,
representing clients before state and 
federal courts, arbitration panels, and
mediators across the country.

Experience. Responsiveness. Attention.

305 Mt. Lebanon Boulevard, Suite 205
Pittsburgh, Pennsylvania 15234
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acornelius@ajciplaw.com

RESULTS
Andrew J. Cornelius, P.C.  |  Intellectual Property Law



September 6, 2013  / Page 7

Talk to an Investigator 1-866-587-4CSI                                                                                                                      

the collegiality in his working 
relationships that is characteristic of
the bar association as a whole.”

Mark Vuono, immediate past 
president of the ACBA, said Leonard
gets along well with the staff and
maintains a good working relationship
with attorneys.

“I met him when he became senior
director of finance and I was on the
finance committee,” said Vuono. “We
had a significant turnover before we
hired him, but he stabilized the 
position and improved our financial
reporting. He has put a lot of 
policies and procedures in place,
upgraded our quality control, and
increased the overall financial
strength of the organization.

“Socially, I’ve gotten to know him
through ACBA activities. Like me and
my fiancée, Maggie, he and his wife
appreciate good food and good wine.”

Dorie Schnippert, director of 
membership and continuing legal 
education for the ACBA, met Leonard
when he joined the association in

DAVID LEONARD RETIREMENT
continued from page 3

1999. However, he did not become her
direct supervisor until he became
assistant executive director.

She said he is very generous with
his time, is always accessible, is
patient when offering an explanation,
is willing to give advice, and has a
genuine concern for staff members.

“I’ll miss all of those things, along
with his eagerness to swap vacation
destinations or travel stories and share
a good joke. He has a great laugh,”
said Schnippert. “He takes his fiscal
responsibilities very seriously and has
kept the ACBA on solid financial footing
through his stewardship.”

Leonard graduated from the 
University of Kentucky in 1971 and
began his career as a staff accountant
with the firm of Wechsler, Meyers and
Wolsh. He later served as manager of
accounting and controller for the
Levinson Steel Co. In 1979, he became
vice president of finance and treasurer
for Sauereisen Inc., an international
manufacturer of cement products.

His experience has spanned a variety
of industries from traditional accounting
and financial reporting to general
finances, purchasing, manufacturing,
marketing, human resources, and 
government relations.

He is also skilled at writing legislative
proposals pertaining to accounting
matters. In 1971, he co-authored
Pennsylvania House Bill 743, which
amended the Tax Reform Code to 
provide for the tax treatment of 
Sub-Chapter S corporations.

He has received noteworthy awards
during his career, including the U.S.
Small Business Accountant Advocate
of the Year in 1985 and the Institute of
Management Accountants Financial
Executive of the Year honor in 1988.
He is the immediate past chair of the
Institute of Management Accountants. ■”

“          I value Dave for his personal
qualities and have found him to be
essential to the sound fiscal functioning
of the board and the bar association.
He is renowned as a stickler for
controlling expenses. Dave reflects the
collegiality in his working relationships
that is characteristic of the bar
association as a whole.

–Nancy L. Heilman, ACBA President

U.S. District Court for the
Western District of Pennsylvania
18 x 24-inch print

City-County Building
14 x 20-inch print

Family Law Center
18 x 24-inch print

Allegheny County Courthouse
14 x 20-inch print

Limited edition prints of the...

...are for sale.
These black and white reproductions, which are designed, signed and
numbered by local artist Susan Castriota Hamilton, are still available!

A portion of the proceeds will be donated to the Allegheny County Bar Foundation.

To order your print, please send a check made payable to ACBA, for $80.25 ($75 plus tax) to:
Attn: Peggy Lewis

Allegheny County Bar Association
400 Koppers Building

436 Seventh Ave.
Pittsburgh, PA 15219

Please note that depending on supply, it may take up to four weeks for delivery.
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LGBT Rights Committee Reception

PHOTOS BY MARK HIGGS

The LGBT Rights Committee, in association with the Women’s Law Project, welcomed Evan Wolfson, founder and president of Freedom to Marry, 
the campaign to win marriage nationwide, at a reception on Friday, July 12 at the Rivers Club. Pictured are, from left: Carey Cummings, 
LGBT Rights Committee Chair; Evan Wolfson; and Susan Frietsche and Tara Pfeifer, LGBT Rights Committee members and staff attorneys with the
Women’s Law Project.

Evan Wolfson, Daniel Frankel, Allegheny County House of Representatives, 23rd Legislative District; and Witold Walczak, legal director of the 
American Civil Liberties Union of Pennsylvania, discuss the future of LGBT rights in Pennsylvania.

v i s i t  t h e  a c b a  w e b s i t e  at  w w w. a c b a . o r g
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leader in the area of electronic discovery
and in the formation of a special 
masters program to handle e-discovery
disputes in this court.

“She is a dedicated judge and she is
meticulous in her work,” added Lenihan.
“I would describe her leadership style
as methodical, disciplined, and inclusive.
I very much look forward to working
with her as our chief judge.”

The glowing accolades from 
colleagues are in stark contrast to the
judge’s soft-spoken demeanor. When
she talks about her accomplishments
and her role as chief judge, she speaks
modestly with a sense of collegiality
for her colleagues and admiration 
for what has been accomplished by
the court.

“The most rewarding aspects of
being chief judge will be interacting
with my colleagues on the bench and
having the opportunity to speak about
the Western District in the community
to let people know about the good
work the court is doing,” she said.
“My most important responsibilities
will be to serve as a facilitator, to
understand the current issues the
bench and bar have, and to try to 
facilitate resolutions.”

Conti believes the most demanding
part of her new role will be to continue
the administration of a quality justice
system in the Western District, despite
the ongoing budget constraints.

She expects to maintain her caseload
in addition to handling the administrative
duties of chief judge, although she
does have the option of reducing her
civil caseload by 25 percent.

When asked how she will juggle the
new responsibilities with her usual
caseload, Conti replied, “I’ll just have
to work harder and be as efficient 
as possible.”

Yet, there are those on the bench
who cannot fathom the possibility of
Conti working even harder than she
has as a federal judge for more than a
decade. District Judge Mark Hornak,
who worked with Conti at Buchanan
Ingersoll & Rooney, describes her
work ethic as indefatigable.

“She has a mind-boggling work
ethic and a passion for excellence,”
said Hornak. “She never asks anyone
to work harder than she would work.
Speaking from the perspective of a
lawyer, we’ve been lucky in our 
district to have judges that have
served the court and the profession
well. Judge Conti’s attributes will
carry that tradition forward.”

Hornak served on the local rules
committee which was chaired by
Conti. He recalls that she handled this
leadership position by being very 
collaborative, seeking varied viewpoints,
and being willing to make decisions.

As committee chair, Conti spearheaded
the revision of the local patent rules.
The U.S. District Court for the Western
District was selected last year by the
Administrative Office of the U.S.

Courts to participate in a Patent Pilot
Program, a 10-year initiative enacted
by Congress.

The selection was especially 
noteworthy because only 14 district
courts throughout the United States
have been given this opportunity. The
objectives of the project are to
enhance the expertise level of district
judges regarding patent litigation and
to study the differences in reversal
rates and disposition times between
patent and non-patent judges.

Conti serves as a patent judge along
with Judges Hornak, Arthur Schwab,
Cathy Bissoon, and Nora Barry 
Fischer, who has known Conti for at
least 30 years.

“Joy is a tireless worker. She spends
very long days in the courthouse and
on the road on behalf of the court,”
said Fischer. “Currently, she is chairing
the bankruptcy committee for all of the
federal system and that has required
her to attend all circuit conferences,
national bankruptcy meetings, 
and meetings in Washington at the
Administrative Office of the Courts.”

Conti was selected to chair the
Judicial Conference Committee on the
Administration of the Bankruptcy
System in 2010 by U.S. Supreme Court
Chief Justice John Roberts. She will
complete her three-year term this month.

Conti brings national reputation
to position as chief judge

by Tracy Carbasho

The woman who has brought
national attention to the U.S. District
Court for the Western District of
Pennsylvania is now serving as the
chief judge.

Joy Flowers Conti officially began
her tenure as chief judge for the 
district on Aug. 17, succeeding Sean
McLaughlin who resigned to accept a
position as general counsel for Erie
Indemnity Co. She has been serving as
a federal judge since 2002 and has gained
national respect for her professionalism,
dedication to judicial excellence, and
expertise in bankruptcy law.

“Judge Conti is extremely bright and
is a very hard worker,” said McLaughlin.
“She has strong organizational and
administrative skills and is held in
very high regard by her fellow judges,
as well as the entire bar. She will be a
wonderful chief judge.”

Robert Barth Jr., clerk of the court,
said McLaughlin’s resignation was a
surprise, but colleagues recognize the
new job is a great opportunity and
wish him well. There is also a general
consensus that Conti will excel in her
new role.

“She is well respected on our court,
extremely bright and has been a 
federal judge for 11 years,” said
Barth. “That experience and her 
qualifications, as well as her staff, 
will make the transition to chief 
judge seamless.”

Other judges are eager to talk about
Conti’s stellar professional and 
personal qualities, which include an
inexorable work ethic, a passion for
mentoring and a penchant for continually
making the federal court more efficient.

“Joy is involved in so many things
on both a local and national level,” said
Chief Magistrate Judge Lisa Lenihan.
“She has represented our court in
chairing and serving on committees
nationally. She has also been a national

Western District of Pennsylvania
Chief Judge

Joy Flowers Conti

”

“         Joy is involved in so many things on both a local and national level.
She has represented our court in chairing and serving on committees
nationally. She has also been a national leader in the area of electronic
discovery and in the formation of a special masters program to handle
e-discovery disputes in this court. She is a dedicated judge and she is
meticulous in her work. I would describe her leadership style as methodical,
disciplined, and inclusive. I very much look forward to working with her as
our chief judge.

–Chief Magistrate Judge Lisa Lenihan

”

“         She is now recognized as an expert. Recently, she was invited to a
select meeting of federal judges and practitioners in patent litigation on this
subject. I am truly in awe at all she accomplishes. She will be a great chief
judge who will benefit the court, its litigants, the bar, and the community.
She is clear-headed, forward-thinking, inclusive, collegial, strategic, and
well organized with the help of her longtime judicial assistant Carole
Leonard. She is also a loving wife, mom, and grandmother.

–Judge Nora Barry Fischer

Tuesday, September 24, 2013
4–5 p.m.

Reception to follow
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Continued on page 16
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Judge Gregory L. Taddonio Investiture

PHOTO BY MARK HIGGS

Members of the judiciary and other court staff were present Monday, August 5 at the investiture ceremony for Gregory L. Taddonio, in which he was
appointed bankruptcy judge of the United States Bankruptcy Court for the Western District of Pennsylvania. Pictured are, front, from left: Joshua
Lewis, Taddonio’s law clerk; and Holly Thurman, courtroom deputy; back: Judge Maurice B. Cohill Jr., Judge D. Michael Fisher, Judge Gregory L.
Taddonio, former Chief Judge Sean McLaughlin, and Judge Thomas P. Agresti.
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Paralegals and secretaries crucial to pro bono projects

by Neil Lepore

The delivery of free legal services
to individuals who cannot afford an
attorney often requires a team of 
dedicated individuals.

As a summer fellow for the Pro
Bono Center of the Allegheny County

Bar Foundation, I had the opportunity
to be part of a clinic that offered pro
bono legal services to low-income 
residents of Allegheny County. In the
course of my work, I had the chance to
talk with dedicated individuals who
work full-time as paralegals and legal
secretaries, but who still find the time

to do excellent pro bono work with
passion and enthusiasm. Here are the
stories of three such individuals.

Peggy Zirckel is a senior paralegal
in Alcoa’s employment and labor
group. In addition to her full-time
position, she manages the McKees
Rocks Community Clinic, a signature
project of the Pittsburgh Pro Bono
Partnership. She is responsible for
making sure that attorneys from Alcoa
and two law firms attend the clinic
when they are scheduled to be there
and that clients of the clinic are 
properly assisted.

When Zirckel gets an urgent case,
she works hard to find an attorney to
handle it. After hearing what a large
commitment this was, I asked her how
she fits this pro bono work into her
schedule. She told me simply that you
can always make time for it.

“The main part that drives me 
the most is I just like helping people,”
said Zirckel.

The clinic is not the only volunteer
work she does. She regularly steps
outside of her comfort zone to help
those in need. She was a helpful 
volunteer for the bar foundation’s Pro
Bono Rocks event in 2011, among
other things.

Cindy Wirtz is a paralegal at the
family law firm of Pollock Begg Komar
Glasser & Vertz. She is a liaison
between the Pittsburgh Paralegal

Association and the Neighborhood
Legal Services Association for the
Pittsburgh Pro Bono Partnership’s
signature PFA Project. This project
recruits and schedules volunteer attorneys
from partnership firms to represent
plaintiffs in protection-from-abuse
cases referred by the NLSA.

Wirtz believes that if you are a
compassionate person and you try 
volunteering, you will end up helping
with more than one project.

“I’ve been blessed with a good 
family and relatively good health,”
she said. “You have to give back
because there are so many people who
don’t have that support system.”

Wirtz believes in karma and has
generated a lot of good karma for 
herself. She encourages others in the
legal field to follow her lead. She
admits that the encouragement from
her employer had a big impact on her
decision to volunteer.

“It’s just the standard at Pollock
Begg,” she said.

Wirtz is a 2012 recipient of an
ACBA Pro Bono Achievement Award.

Sherry Bruner, a legal secretary at
Eckert Seamans Cherin & Mellott,
manages the Custody Conciliation 
Pro Bono Project. She has the big
responsibility of recruiting and
assigning volunteer attorneys to 
represent low-income parties at custody
conciliations in the Generations

Pro Bono Spotlight

PHOTO BY ERIN RHODES

The Pro Bono Center spotlights (from left) Peggy Zirckel, Cindy Wirtz,
and Sherry Bruner for their passion and enthusiasm for pro bono work.
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Jump-start
your settlement.

Alternative Dispute Resolution Attorneys
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Lawrence W. Kaplan   Stephen H. Jordan
Louis B. Kushner

Department of the Court of Common
Pleas Family Division.

Scheduling conflicts are a common
problem for anyone in her position,
but she gets 90 percent of her cases
covered and says the numbers are 
getting better. It can be difficult to
balance time between her pro bono
work and her regular job duties, but
the pro bono activities add variety to
her week.

“It’s fun to look up something new
and to do something that’s helping
somebody else,” said Bruner.

In retrospect, she is happy her 
boss encouraged her to take on this
managerial position.

There is an adage that says if you
want to get something done ask a busy
person to do it. These volunteers 
epitomize that adage as they are able
to achieve many goals in any given
week. All three individuals indicate that
having the support of their employers
to engage in pro bono projects has been
pivotal to their ongoing involvement.

Employers who encourage their
employees to be part of pro bono 
practices are certainly doing a major
service to the community in which
they are located. The altruistic act of
reaching out to those in need, with no
expectation of receiving something in
return, is paradoxical because those
who do it gain the most in positive
energy, gratitude, and self-concept.

“Many of our most successful pro
bono programs have a dedicated 
non-attorney volunteer managing
them,” said Barbara Griffin, pro bono
coordinator for the ACBF.

These volunteers are a critical part
of pro bono programs in Allegheny
County and should be commended for
their commitment to giving back. ■

Pennsylvania Judiciary measures
performance of problem-solving courts
by Art Heinz

The Pennsylvania Judiciary is
launching a new system across the
Commonwealth to track problem-
solving court case results that are
rehabilitating individuals, making
communities safer and saving 
taxpayer dollars.

The specialized software will 
categorize and capture performance
data for individual programs in each
county through a sophisticated
statewide computer network, known
as the Problem-Solving Adult 
and Juvenile Courts Information 
System (PAJCIS).

The new system equips an estimated
1,200 judges, prosecutors, defense
attorneys, probation officers, treatment
providers, court administrators, and
others with tools that assess recidivism
rates; determine jail days averted; 
calculate fines, costs and restitution
collected; and evaluate community
service hours delivered. In addition,
the system will quantify such items 
as the increase in the number of 
people paying child support and 
those who have improved their 
education level by obtaining high
school equivalency diplomas.

“This new resource, along with
accreditation, is giving the Supreme
Court the ability to effectively monitor
and administer these programs,” said
Chief Justice Ronald Castille. “Having

empirical data in a centralized place
will help these courts make sound
management and operational decisions
about where to invest limited
resources and how to more effectively
benefit the lives of those who enter the
court system with certain life issues
that may be resolved.”

Problem-solving courts present an
alternative to incarceration by placing
eligible offenders into supervised 
programs of treatment and community
service rather than in jail. Studies
have shown these courts curb prison
costs, reduce repeat offenses and help
address societal ills through treatment
rather than punishment. Pennsylvania
has 95 problem-solving programs
operating in its 67 counties, including
drug courts; driving under the 
influence courts; mental health
courts; and veterans courts.

A voluntary accreditation process
for Pennsylvania’s drug courts was
approved by the Supreme Court in
2011 to give counties a way to measure
how a problem-solving court’s 
operations compare to proven 
nationally recognized practices.

Pennsylvania has seen significant
growth in problem-solving courts, which
are tailored to balance local needs and
resources, since the first such court was
launched in Philadelphia in 1997.

A problem-solving courts program
team from the Administrative Office
of Pennsylvania Courts developed
PAJCIS after nearly five years of
planning. The work was funded, in
part, with a grant from the Pennsylvania
Commission on Crime and Delinquency
and incorporated performance 
measures developed by the National
Center for State Courts. ■
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The Allegheny County Bar Association is pleased to announce to all
members it is continuing the endorsement program with the Business

Solutions Division of Office Depot.  This partnership provides members
substantial savings on their office supply needs. 

A few of the benefits available include:

Registration and setup are required to take advantage of these benefits. To get started or learn more about the program, 
please contact Harry Lander at 877.353.9100 ext. 4100 or hlander@officedepot.com.
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disputes involving breaches of contract,
harassment claims, non-compete/non-
solicitation agreements and trade
secrets, among others. Stadler represents
business entities and individual business
owners in commercial transactions
and disputes, and is well versed in all
aspects of business operations, including
business planning, entity formation
and tax matters, mergers, acquisitions
and divestitures; corporate structuring
and reorganization, governance and
management issues, and third party
contracting. Sorek is a commercial 
litigator with considerable trial 
experience in employment and civil
rights matters, in addition to being a
court-qualified mediator and early
neutral evaluator in the federal district
court’s alternative dispute resolution
program. Hart has a broad-reaching
litigation practice handling commercial
litigation, employment, discrimination,
real estate, construction, and health-care
related matters.

◆    ◆    ◆

The law firm of Pettit & Spontak,
PLLC is pleased to announce the
opening of a Washington, Pennsylvania
office located at 30 East Beau St., Ste.
205, Washington.

◆    ◆    ◆

Leech Tishman recently welcomed
Heather S. Heidelbaugh and Christopher
S. Channel to its office. Both partners
have joined the firm’s Litigation Practice
Group. Heidelbaugh focuses her practice
primarily on commercial litigation, oil
and gas, intellectual property, product
liability, and election law litigation.
Channel will also be practicing in the
firm’s Environmental, Safety & Toxic
Torts Practice Group. He has 
represented industrial manufacturers
and business owners in claims involving
allegations of toxic substances, defective
products, premises liability and 
negligence, as well as representing
parties in protecting their intellectual
property through trademarks, 
copyrights, trade secrets, and
covenants not-to-compete.

News and Notes
Houston Harbaugh, P.C.,

announces that Gregory A. Harbaugh,
a founding member of the firm, has
been elected to serve as Chairman of
the Board at Jefferson Regional Medical
Center (JRMC). He concentrates his
practice in the areas of business law,
tax and general corporate matters,
and estate planning and administration.

People on the Move
Houston Har-

baugh, P.C.,
announces that
Gregory V. 
Aughenbaugh has
joined the firm as
an associate in its
Litigation Practice.
He will concen-
trate his practice
in the areas of
business and com-
mercial litigation.

◆    ◆    ◆

The following attorneys have
recently joined the law firm of Babst
Calland: Meredith L. Calfe, Sarah M.
Carter, Morgan H. Condra, Abigail
Faulkner Jones, Owen J. McGrann,
and Brittany A. Roof. Calfe counsels
various energy, oil, gas, and mineral-
related clients on transaction matters
as they relate to gas title issues and
opinions. Carter’s practice focuses
primarily on counseling various 
energy, oil, gas, and mineral-related
clients on transaction matters, including
title examination, title curative, oil and
gas title opinions, and due diligence.
Condra counsels various energy, oil,
gas, and mineral-related clients on
transaction matters related to gas title
issues and opinions. Jones assists clients
on a wide variety of environmental
matters. McGrann focuses on complex
commercial litigation, trade secret
and non-compete litigation, and general
litigation matters. Roof ’s practice
focuses primarily on counseling various
energy, oil, gas, and mineral-related
clients on transaction matters, including
title examination, title curative, oil and
gas title opinions, and due diligence.

◆    ◆    ◆

Burns White welcomes the following
four members to the firm: Manning J.
O’Connor II, Mark Stadler, Patrick
Sorek, and Douglas C. Hart. O’Connor
focuses his practice on employment,
commercial, and health care litigation,
representing businesses in a wide
range of litigation matters, handling

Bar Briefs
APPRAISALS

ANTIQUE AUTO APPRAISALS for all vehicles 1900 to
1990. Expert Witness. Certified Appraiser - K. Merusi.
412-731-2878.

DOCUMENT EXAMINER/

HANDWRITING

J. WRIGHT LEONARD, BCFE, CDE. Certified. Experienced
in Federal, State & Local Courts. Testimony in Civil & 
Criminal Matters. 215-735-4000.

ECONOMIST/VOC. EXPERT

WM. HOUSTON REED, Ph.D.–25+yrs. of forensic 
economics & vocational eval. expertise in one report.
1-888-620-8933.

ESTATE PLANNING

IF YOUR CLIENTS ARE CONSIDERING CHARITABLE 
GIVING as part of their estate planning The Pittsburgh 
Presbytery Foundation can provide a means to support
charitable work helping those in need throughout SW
Pennsylvania. For more information contact the Foundation
at www.pghpresbytery.org/pghpresbyterianfdn.htm or
Rev. Dr. Douglas Portz at 412-323-1400 Ext 318.

Lawyers’ Mart
EVIDENCE PHOTOGRAPHY

DAVID BARKER PHOTOGRAPHY – expert personal 
injury and trial evidence photography. 412-232-2395,
davidbarkerphotography@gmail.com

LEGAL ETHICS COUNSEL

RICHARD H. LINDNER. Advice to attorneys on legal
ethics matters. Services relating to disciplinary and
reinstatement proceedings, Client Security Fund 
matters, and Bar admission applications. Admitted 
in PA (1978) and WV (1993). 412.283.1006. 
LindnerEthics.com.

OFFICE RENTAL

TWO LARGE SUNNY OFFICES with secretarial space,
downtown, very reasonable rent. 412-281-6538.

PROCESS SERVICE

INVESTIGATING

THE IMPOSSIBLE WE DO RIGHT AWAY! 
MIRACLES TAKE A LITTLE TIME. EMPIRE 
INVESTIGATION 412-921-4046. Visit us on our website,
www.empireinv.com.

Mediation and Arbitration/ 
Civil Litigation 

HARRY M. PARAS
Attorney at Law

428 Boulevard of the Allies
Suite 300
Pittsburgh, PA 15219

Phone: 412-391-8100

Fax: 412-391-9972

Email: hmp@harryparas.com

Website: www.harryparas.com

Gregory V.
Aughenbaugh

Christopher S.
Channel

Heather S.
Heidelbaugh

Publicize Your Section and Committee News!
The ACBA Communications Department is eager to promote any special activity or newsworthy
event emanating from your Committee or Section of interest to ACBA members, the media, or

the general public. E-mail us at news@acba.org with the following information:

◆ Name and description of the event

◆ Date, time, and place of the event

◆ Name(s) of the sponsoring Section/Committee(s)

◆ Name(s) of speakers and titles of presentations

◆ How many people do you expect to attend? 

◆ Name and phone number of a contact person

◆ Will there be an admission fee or ticket sales? If so, how much?

◆ Are reservations needed to attend the event? 

◆ Is there any other information you would like to share with us?

Thank you for your cooperation! ■

PLJ OPINIONS IS NOW AN
ONLINE PUBLICATION.

VISIT US AT WWW.ACBA.ORG/ACBA/PUBLICATIONS/
PITTSBURGH-LEGAL-JOURNAL-OPINIONS.ASP.
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Continuing legal education
Sciullo Saturday CLE Series

Sept. 28
An Exploration and Critique of Legal Motherhood: 

Law, Experience, and Science

3 Hrs. Substantive 

Oct. 12
The Ethics Business    

3 Hrs. Ethics

Nov. 9

3 Hrs. Substantive 

Nov. 16
Campaign Finance after Citizens United

3 Hrs. Substantive 

$300 series or $90 per 3-hour course 
Duquesne University School of Law Room 203

9 a.m. – 12:15 p.m.

To register, visit www.duq.edu/cle 

OFCCP directive specifies
calculations for back pay relief
by Maria Greco Danaher

The U.S. Department of Labor’s
Office of Federal Contract Compliance
Programs (OFCCP) has issued a new
directive entitled “Calculating Back
Pay as a Part of Make-Whole Relief for
Victims of Employment Discrimination.”

The directive addresses the two
distinct models of formula relief and
individual relief for calculating back
pay and indicates when it is appropriate
to use each. The lengthy directive, dated
July 17, 2013, also includes discussion
of employees’ duty to mitigate damages,
interest calculations, and tax liability.

Generally, an award of back pay
will be sought by the OFCCP as a part
of the “make whole” relief awarded to
victims of employment discrimination
whenever that discrimination results
in a loss of compensation or benefits
for the aggrieved individual. As set
forth in the directive, as long as a 
federal contract is in effect when the
discrimination occurred, back pay
generally can be obtained for a period
up to two years prior to the date of
receipt of the scheduling letter or in
the case of a formal complaint, up to
two years prior to the date the 
complaint is filed.

According to the OFCCP, back pay
then continues until the date on which
the discriminatory actions are stopped

by the contractor or stopped by means of
a conciliation agreement, consent decree,
or final court/administrative order.

The directive spells out a number of
obligations of the employer/contractor
with respect to mitigation issues. An
aggrieved individual must use reasonable
diligence to seek alternative employment
during the period of unemployment
due to discriminatory treatment in
order to mitigate his or her damages.
The earnings from such employment
will be deducted from the total
amount of back pay awarded to the
aggrieved individual.

The OFCCP’s views on mitigation
are specific. According to the directive,
victims are required to accept
employment only if that employment
is substantially equivalent to or the
same as that sought or held with the
contractor. It is the contractor’s burden
to show that with such diligence the
victims were reasonably likely to have
found comparable employment.

Victims of discrimination are not
required to take a non-comparable
employment position simply to retain
their back pay awards, nor are such
individuals required to relocate to
accept alternative employment. It
ultimately is the contractor’s burden
to prove the amount of interim earnings
with respect to an individual’s 
mitigation efforts.

The directive states that interest on
back pay in discrimination cases is
calculated on the adjusted back pay
calculation after mitigation. Interest
on the overall back pay award is 
compounded on a quarterly basis at
the percentage rate established by the
IRS for the underpayment of taxes.
The current rate can be found at
http://www.irs.gov/pub/irs-drop/
rr-12-16.pdf.

OFCCP compliance officers (and not
the contractor) make a determination
of which back pay relief model to use
on a case-by-case basis. The directive
includes numerous examples of 
situations in which each type of relief
may be appropriate.

Under formula relief, used typically
when a case includes a large number
of employees, the OFCCP may equally
divide the total back pay award among
all of the identified class members,
which amounts to a pro-rata share of
back pay that each class member
receives as a remedy. As explained in
the directive, formula relief is a
method of approximating losses in 
circumstances in which it is unrealistic
to attempt to compute multiple 
individual losses with accuracy, such
as situations in which calculating 
individual back pay relief is difficult
because complete information or 
documentation (i.e., payroll records)
is unavailable or missing.

When using the formula relief
model, earnings may be adjusted or

averaged to approximate the loss. For
example, in calculating lost overtime
pay, an average of overtime hours
worked by all of the employees in the
position at issue should be used.

Generally, the OFCCP will use the
individual relief model when it 
has identified a single victim of 
discrimination or a small group of
such individuals. The individual, or
“victim-specific” model, provides
make-whole relief for each identified
victim of discrimination. Unlike the
formula relief model, the individual
relief model is used whenever it is 
feasible to identify individual victims
of discrimination and it is feasible to
specifically calculate each individual’s
economic losses.

Circumstances that lead to the use
of the individual relief model include
the total class size, a limited duration
of the period of loss, and the existence
of documentation related to specific
lost pay calculations.

The directive also provides explicit
information regarding the contractor’s
obligations in the calculation of damages
in “hiring cases,” in which individuals
claim to have been discriminated
against during an application process.

As a final note, the OFCCP specifically
states that contractors are responsible
for paying the employer share of
applicable taxes on top of any calculated
settlement amount, and for providing
appropriate tax withholding and reporting
as explained in detail in the directive. ■

Chief Judge Thomas Agresti of the
U.S. Bankruptcy Court for the Western
District said Conti is respected by
bankruptcy judges across the country
as a fierce, yet practical and reasonable,
advocate for the preservation of 
the strengths and qualities of the
bankruptcy courts.

Conti has acquired tremendous
knowledge about the bankruptcy 
system during her career. When the
Bankruptcy Reform Act of 1978 was
enacted, she was a law professor at
Duquesne University where she
taught courses on corporate finance,
bankruptcy reorganization, civil 
procedure, and the rights of creditors
and debtors. She also served as legal
counsel for the debtor in one of the
first Chapter 11 cases filed under the
new code in the Western District.

Conti served as a professor of law
at Duquesne University, her alma
mater, from 1976 to 1982 before 
joining Kirkpatrick & Lockhart where
she worked until 1996. She was a
shareholder at Buchanan Ingersoll &
Rooney from 1996 until she was
appointed to the federal bench in
2002. While in private practice, she
handled cases pertaining to business
bankruptcy, commercial finance, and
general corporate matters.

In addition to chairing the national
bankruptcy committee, Conti has
chaired the Third Circuit Bankruptcy
Committee. Her accomplishments
also include chairing the Historical
Society of the U.S. District Court for
the Western District of Pennsylvania;
representing the Western District in
the Federal Judges Association; and
serving on the Sedona Conference’s
Judicial Advisory Board and its steering
committee on patent case management.

CHIEF JUDGE CONTI
continued from page 9

Conti is recognized for her 
leadership in chairing the court’s Case
Management and Alternative Dispute
Resolution Committee.

Karen Engro, ADR coordinator/
consultant for the court, said Conti has
continued a steadfast commitment to
the ADR program which was initially
proposed by Judge Schwab.

“The program has gotten national
attention. In fact, the Federal Judicial
Center chose our district in July as
one of only nine in the United States
for a study of ADR procedures,” said
Engro. “There are 94 district courts in
the country, so being one of nine puts
us in an elite group.”

Engro said Conti is thorough and
thoughtful in everything she does
because she wants to fully understand
the issues.

“She has a lot of national prominence,
too, and that keeps our district up
front,” added Engro.

Fischer added that Conti is a constant
learner and of all the judges, she has
done the most to learn everything 
possible about electronic discovery.

“She is now recognized as an
expert. Recently, she was invited to a
select meeting of federal judges and
practitioners in patent litigation on
this subject,” said Fischer. “I am truly
in awe at all she accomplishes. She
will be a great chief judge who will
benefit the court, its litigants, the bar,
and the community.”

Fischer said it is also worth noting
that Conti welcomed 10 interns to
work in her chambers this summer
and her clerks stay in touch with her,
even after they leave for new jobs.

“She is clear-headed, forward-
thinking, inclusive, collegial, strategic,
and well organized with the help of
her longtime judicial assistant Carole
Leonard,” said Fischer. “She is also a
loving wife, mom, and grandmother.” ■
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