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Laurence Leamer to speak at
November 15 membership lunch

by Tracy Carbasho

An epic real-life story that began 
in the coal mines of West Virginia 
and stretched to the U.S. Supreme
Court will unfold at the ACBA’s fall
membership lunch.

Bestselling author Laurence Leamer
will regale ACBA members as he 
discusses his newest book, “The Price
of Justice,” during the Nov. 15 lunch 
at the Omni William Penn Hotel. 
His visit is of special interest to the
Pittsburgh legal community because
local attorneys David Fawcett and
Bruce Stanley, both partners at Reed
Smith, have starring roles in the book.

ACBA Executive Director David
Blaner said he was informed by
Duquesne University Law School
Dean Ken Gormley that Fawcett and
Stanley had handled the Caperton v.
A.T. Massey case upon which the book
was created. Subsequent discussions
between Blaner, Gormley, Fawcett and
ACBA President Nancy L. Heilman
led to Leamer being invited as the
guest speaker.

Blaner expects a large turnout for
the lunch and encourages members 
to register in advance. Invitations 
will be mailed to all members of 
the ACBA. Members can also register
at www.acba.org.

“This is an interesting topic and
there’s a local angle because two
attorneys from Pittsburgh were
involved in the case,” said Blaner. 
“A lot of local attorneys have practiced
in West Virginia courts and the 
overriding issues that were brought
out in this case are of interest to the
bench and the bar.

“Our goal since we started having
the lunches again about seven years
ago was to offer something of interest
to members and to get them together
to network,” he added. “Our target is to
draw between 200 and 300 members
to the lunches.”

Heilman said the goal for the lunch
is to present a program of broad legal
and historical significance that is also
entertaining. This particular lunch is
being held on Friday, which may give
more attorneys an opportunity to attend.

“All lawyers, whether they actually
practice in the courts, represent citizens
who depend upon the integrity, fairness
and unbiased composition of our courts
to preserve the constitutional rights of
citizens and assure the resolution of
their disputes,” said Heilman. “This
story is about the nature of justice in
America and the struggle of one 
persistent citizen with his two diligent
lawyers, who relentlessly pursued a
more than 10-year legal quest at all
levels of the judiciary, including the
U.S. Supreme Court.”

Leamer’s book, which will be for
sale at the lunch, chronicles the
lengthy battle of Hugh Caperton,
operator of Harman Mining, against
Massey Energy and its chief executive
officer Don Blankenship. In 1998,
Harman Mining filed a lawsuit against
Massey, alleging the company 
fraudulently canceled a coal supply
contract with Harman, forcing the
company into financial turmoil.

In 2002, a West Virginia jury found
in favor of Caperton and awarded $50
million in damages. The case was
appealed to the West Virginia
Supreme Court. While the case was
awaiting appeal, Blankenship dumped
more than $3 million into a campaign
to get Charleston lawyer Brent 
Benjamin elected to the state 
Supreme Court.

Benjamin was elected and refused
to recuse himself when the Caperton
case came before the Supreme Court
in 2007. He was ultimately part of the
Supreme Court majority that overturned
the lower court’s $50 million verdict.

The case eventually landed in the U.S.
Supreme Court, which ruled in favor
of Caperton and remanded the case
back to the West Virginia Supreme
Court. The state Supreme Court again
threw out the $50 million verdict
against Massey. This prompted Stanley
and Fawcett to file a case in Virginia
where Massey is based.

The case resulted in a landmark
decision that created a constitutional
right to recuse a judge in certain 
circumstances involving exceptional
campaign contributions.

“I worked in a West Virginia coal
mine 40 years ago,” said Leamer.
“When I read a story in the New York
Times about a small mine owner being
driven into bankruptcy by Massey
Energy and Blankenship, I thought
this might be a book, especially since
John Grisham had taken the story and
used it to write a bestselling novel.”

Many believe Grisham wrote “The
Appeal” about the Caperton case
because the details are strikingly 
similar. Grisham has stated his novel
was inspired by the bribery and tax
evasion cases involving a former 
Mississippi Supreme Court justice.

Gregory Jordan, global managing
partner of Reed Smith, said the firm is

proud of the work Stanley and Fawcett
have done on the Caperton case.

“Our city is filled with great
lawyers who play at the highest level
of our profession and in matters
around the world. The book is a good
example of the outstanding legal talent
that exists in Pittsburgh,” said Jordan. 

Jordan said Stanley and Fawcett
are very different in how they
approach their work. He describes
Stanley as a very passionate advocate
with high emotional intelligence who
connects well with people. He is also a
relentless fighter.

He describes Fawcett as being
incredibly disciplined and detail-
oriented with an outstanding work
ethic. Fawcett is a lot like his father
who served as a mentor to Jordan and
many others.

Fawcett and Stanley encourage
members to attend the lunch to hear
how Leamer uncovered the details
about the cases against Massey and
Blankenship, what it’s like to be the
main characters of a book, and their
continuing battle with this case.

“They will be very intrigued finding
out who he interviewed, where he
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traveled, what he learned and why he
chose to develop the story in the manner
it is written,” said Fawcett. “I was
impressed by the amount of work 
Laurence Leamer did to get at the
facts of this case. He read volumes of
transcripts, interviewed bunches of
witnesses and uncovered many 
fascinating details that even we, as the
lawyers handling the case, did not
know. He has also written an account
of a series of complicated litigation
matters that captures the important
legal and political issues at stake.”

Fawcett said the case has been the
biggest and longest one of his career.

“It’s been the biggest for me
because this case made history and
changed law,” he said. “Our efforts
ultimately resulted in the case being
heard by the Supreme Court of the
United States and a new constitutional
writ was enumerated by that court—
giving a litigant the right to disqualify
a judge in certain circumstances. It’s a
fascinating story not only for those of
us who litigate, but also for those who
want to see justice finally served.”

Fawcett knew the case had taken on
real significance when Blankenship

LAURENCE LEAMER
continued from front cover

began pouring money into the election
campaign for Benjamin.

“Everything up to that point was
important for my client and his workers
who had been devastated by Massey’s
misconduct,” said Fawcett. “However,
at that point, I understood that the case
began to involve questions affecting the
pillars of our judicial system. If some
day justice is not achieved in this case,
it will validate underhanded and 
corrupting attempts to influence judges.”

Stanley said the Caperton case is
important for obvious reasons, including
the Supreme Court’s decision and the
resulting debate about the influence of
money on judicial elections.

“It’s also important to me personally
for taking me into other cases involving
Massey where other fundamental
questions have been asked and at least
partially answered—for example,
executive responsibility for worker
safety and environmental poisoning
when an executive dictates that profits
will take precedence over people and
for the federal government’s culpability
for the death and destruction that
results when an inspector willfully
turns a blind eye to the lawless activity
taking place around him. I have been
very privileged to be involved with
such important legal work.”

Stanley and Fawcett commend
Leamer for his ability to take what is
often a tedious and boring process and
make it into a page turner that appeals
to a broad audience.

“As lawyers, all of us have the
power to pursue justice. Sometimes,
though, we tend to take that power for
granted or to confuse a law license
with a contractor’s license—just a
vehicle by which we earn a living,”
said Stanley. “It is obviously so much
more than that, but sometimes we
have to be tested, perhaps severely, to
truly appreciate the distinction.”

Leamer said his presentation to
ACBA members will focus on his
experience writing the book and what
he learned about the law.

“The law is a noble profession and I
think sometimes in all the business of a
career that gets forgotten, but ‘The Price
of Justice’ reminds us,” said Leamer.

He said the most rewarding aspect of
writing the book was getting to know Stanley
and Fawcett and the City of Pittsburgh.

“Dave Fawcett warns me that the
room will be full of legal heavy hitters
and I better come through,” said
Leamer. “I love Pittsburgh, and the
idea of talking to a room full of
lawyers when they aren’t billing me
makes me very happy.” ■
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this requirement. Employers and carriers
will need to understand whether 
existing coverage is considered 
minimum essential coverage in order
to accurately complete a summary of
benefits and coverage (SBC).

Since employers will not be penalized
on coverage that is not affordable and
does not provide a minimum value,
employers do not need to ensure 2014
coverage meets these requirements to
avoid a penalty. However, this 
information remains relevant because
employers sponsoring group health
plans will likely need to understand
whether their coverage satisfies
affordability and minimum value
requirements in order to complete the
Notice of Coverage Options (a/k/a the
Exchange Notice) and SBC. Additionally,
an employee may not be eligible for
subsidies in the exchange if he or she
is eligible for affordable and minimum
value group health plan coverage
through an employer.

Employers will have additional
time to set their measurement periods
and stability periods to determine full-
time employee status of variable hour
and seasonal employees for 2015. We
expect further guidance will better
clarify how to use these measurement
periods and provide answers to many
of the outstanding issues that exist
with respect to this safe harbor.

The delay does not affect the effective
date or any application of other
Affordable Care Act provisions. The
Transitional Reinsurance Fee, the
Health Insurance Carrier Fee, the
Research Fee and the Risk Adjustment
User Fee will be applied in 2014. It is
expected that these fees will add between
3 and 4 percent to 2014 premiums.

Employers subject to the Fair Labor
Standards Act must provide an Exchange
Notice of Coverage to all employees of
the existence of the exchange no later
than Oct. 1, 2013. This notice includes
information regarding whether
employer coverage is affordable and
provides a minimum value. At this
point, it is unclear whether the notice
will be revised as a result of the delay
in the employer penalties.

Other mandated changes to benefits
that will affect employers of all sizes
would be a prohibition on pre-existing
condition exclusions, waiting periods
in excess of 90 days, and annual 
limitations on essential benefits. 
Wellness programs may increase
incentives to 30 percent of the cost of

coverage for a rewards-based program
and 50 percent for programs designed
to prevent or reduce tobacco use. 
Out-of-pocket maximums for group
health plans must limit out-of-pocket
cost sharing (tied to Health Savings
Account qualified plan limits—
maximum of $6,350 self-only and
$12,700 for family in 2014).

Now that the focus has been taken
off large employers, much of the
attention is on the small and individual
marketplace. January 2014 will begin
the implementation of the employer
mandate which requires individuals to
pay a tax, if they do not have qualifying
health insurance. Much of the individual
enrollment will be processed through
the exchange programs. Exchanges
are scheduled to open Oct. 1, 2013
with coverage effective Jan. 1, 2014.

The delay does not impact an 
individual’s ability to receive a premium
tax credit in the exchange, also called
the Health Insurance Marketplace, if
he or she satisfies certain household
income requirements, is not eligible
for affordable, minimum value coverage,
and is not enrolled in minimum 
essential coverage.

The exchanges are primarily
designed to process subsidies. The
subsidies are available to individuals
within 100 to 400 percent of the federal
poverty level without access to an
affordable, minimum value employer

plan. Since the employer penalties are
delayed until 2015, employers will not
be penalized based on an employee’s
eligibility for a subsidy in 2014. The
exchange is required to verify 
applicants’ attestations and determine
whether applicants are eligible for a
subsidy. Part of this process requires
the exchange to contact employers to
determine whether the applicant is
enrolled in an eligible employer-
sponsored plan or is eligible for
employer-sponsored affordable, 
minimum value coverage. However,
this verification has also been delayed
until 2015.

In addition to the subsidized care,
the implementation of the PPACA will
have a significant impact on small
group health insurance. Small insured
group health plans must offer essential
benefits, limit deductibles (cannot
exceed $2,000 for individuals and
$4,000 for a family), and limit benefit
offerings to metallic plans. Insurance
carriers will be subject to new under-
writing rules for small, insured groups.

Instead of using experience ratings,
carriers will use community ratings,
and rating restrictions will be restricted
to: (a) benefit coverage elected (plan
and tier); (b) geographic area; (c) age,
limited to a ratio of 3 to 1 for adults;
and (d) tobacco use, limited to a ratio

Delay sparks debate and confusion
on health care reform

by Sandy Niespodzianski

In early July, the Obama Adminis-
tration announced a delay in the
employer mandate portion of the
Patient Protection and Affordable
Care Act (PPACA). The delay has
reignited the debate on health care
reform and caused a significant
amount of confusion about what has
been delayed and what will continue
to go into effect in January 2014.

Employers with more than 50
employees are required to offer
suitable health care coverage or pay a
fine. The deadline for the requirement
was initially Jan. 1, 2014, but the date
has been pushed back to Jan. 1, 2015.

Large employers that do not offer
minimum essential coverage to at
least 95 percent of their full-time
employees and dependents, or who do
offer coverage but the coverage is
unaffordable or does not provide a
minimum value will not face penalties
in 2014, if a full-time employee
receives a subsidy in the exchange.

The delay gives employers additional
time to understand minimum essential
coverage. Employers who do not offer
minimum essential coverage will not
be penalized in 2014. While most
group health plan coverage will 
constitute minimum essential coverage,
the delay provides an opportunity for
further clarification as to whether
plans that provide very limited benefits,
such as preventive care only, satisfy

Sandy Niespodzianski

Continued on page 11
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Public Service Committee starts Small
Business Legal Assistance Program
by the ACBA Public Service
Committee

The Public Service Committee of
the Allegheny County Bar Association
is pleased to announce a new program
providing pro bono opportunities for
all attorneys.

Most pro bono programs are directed
toward individuals or public agencies
that require legal assistance but cannot
afford to pay for such services. Few, if
any such programs, are available to
small businesses, even though these
organizations often face legal 
challenges or have legal questions of
their own. When legal issues are not
addressed proactively (often because
of the cost associated with securing
appropriate legal advice), they can
blossom into larger legal or compliance
problems down the road and, in certain
circumstances, can threaten the 
survival of the business.

Recognizing this problem, the 
committee has created the Small Business
Legal Assistance Program to help
local small businesses address legal
issues before they become unmanageable.

“Small businesses are important
economic drivers for our region,
employing more than half of our county’s
workforce,” said Keith E. Whitson, co-
chair of the committee. “We hope this
program helps more small businesses
survive, thrive and continue to 
provide economic and other benefits
to the region.”

Nationwide, only a handful of 
programs exist to provide pro bono
legal assistance to small businesses.
The committee researched those 
programs and drew from several of
them in formulating a program for
Allegheny County. In addition, the
committee worked with the Small
Business Development Center to identify
the areas of greatest need.

“Small business owners can feel
overwhelmed by legal issues as they
start and grow their business. Oftentimes,
not only can they not afford the help
they need, but they also are not always
aware of the laws impacting their
business,” said Christine Hughes,
training manager at the Duquesne
University Small Business Development
Center. “It’s very exciting to see a pro
bono legal service like this come to
fruition. It will certainly play a role 
in the sustainability of our small 
business community.”

The new Small Business Legal
Assistance Program essentially works
as a matching service between eligible
small businesses and volunteer attorneys.
The committee is soliciting volunteer
attorneys who are willing to offer pro
bono advice in the following areas:

• Employment law: general advice,
drafting of basic documents;

• Tax law: general advice;
• Intellectual property: general

advice, trademark, or copyright filings;
• Corporate law: choice of entity,

entity formation, corporate filings

(client responsible for all filing fees),
general advice on filing requirements,
obtaining any necessary licenses 
or registrations;

• Contracts: contract review, 
drafting of basic contracts, reviewing
loan documents;

• Leases: review or negotiation of
leases, landlord/tenant issues;

• Small claims litigation (where
amount in dispute does not exceed $8,000).

A small business seeking assistance
through the program will submit an
application that identifies the nature of
its business, the type of legal advice
sought, and briefly describe the issue for
which advice is sought. If the small busi-
ness is deemed eligible, attorneys who
volunteered for the relevant area of law
will be notified of the pro bono opportu-
nity and asked whether they will accept
the matter. In order to be eligible for this
program, the client must be operating or
starting a business for profit, have less
than 10 employees, have or intend to
have a principal place of business in
Allegheny County, and demonstrate that
the business owners’ income is less than
250 percent of the current poverty
guidelines set forth by the U.S. Depart-
ment of Health and Human Services.

Pro bono services through this 
program are limited to 10 hours
unless the attorney and his or her firm
agree to a separate, further representation
outside of this program. If the applicant’s
legal issue cannot reasonably be resolved
in this time period, the application

will be returned with an explanation
that it exceeds the scope of this program.
Each volunteer attorney will have the
client sign his or her own engagement
letter, specifying the limited scope of
the engagement. The Public Service
Committee can provide sample limited-
scope engagement letters to any 
volunteer attorney who requests one.

At the conclusion of each individual
representation, the volunteer attorney
will be asked to return a form 
identifying the type of service provided
and the result of the representation.
The committee will maintain these
forms so that it can track the effec-
tiveness of the program and assess
whether any changes are appropriate.

The Small Business Legal Assistance
Program will begin accepting applications
from small businesses on Jan. 1, 2014.
In the interim, the committee is 
developing a list of volunteer attorneys
for each of the above categories.

“This is truly a great opportunity for
attorneys to volunteer,” said Committee
Co-Chair Kate Norton. “Not only is there
a significant need in our community
for this type of program, but it will
also afford volunteers exposure to a
number of legal areas, such as tax and
corporate law, that are not currently
utilized in our other pro bono programs.”

Interested attorneys should contact
the Pro Bono Center or send an email
to SBLAP@schnader.com providing their
name, email address, and the categories
for which they would like to volunteer. ■

Duquesne University in 1976. “The
budget for the Superior Court is in the
neighborhood of $30 million a year,
and there are a lot of employees. As
president, you deal with all of the
budget and personnel matters. It’s
really quite time-consuming.”

One person with a keen understanding
of Bender’s new challenges is his 
colleague, President Judge Emeritus
Kate Ford Elliott who served as president
judge from 2006 to 2011.

“It’s a tremendous privilege,” she
said. “It is a huge responsibility
because of how busy our court is. I
think he’s finding that out. There are a
number of personnel matters.”

Before being elected to his first 
10-year term on the Superior Court in
2001, Bender was a district justice in
the Magisterial District that includes
Aspinwall, Blawnox, Fox Chapel and
Sharpsburg. He also worked in private
practice for 25 years and, early in his
career, served as an assistant district
attorney in Allegheny County.

“That was an invaluable experience,”
he says of his time in the District
Attorney’s Office. “Most of our cases
were criminal and that prepares you
very well.”

In addition to criminal cases, the
Superior Court weighs civil cases and
family matters, the latter of which
Bender considers a particularly difficult
part of his job.

“Something that is really quite
important, but not the most pleasant,
is a lot of the cases involving children
—termination of parental rights, 
custodies. There are some very trying
circumstances. I basically try to be

fair and respectful to the litigants,”
said Bender. “Even though we’re
elected through a somewhat partisan
process, I try to leave all that behind
when we’re doing our cases. You work
hard and try to do the right thing.”

He takes great satisfaction in 
his work.

“My colleagues are a very select
group,” he said. “It’s very hard to get
elected to statewide office. I’ve gotten
to work with some excellent judges
who are smart and have the interest of
justice in mind.”

His colleagues hold him in equally
high regard.

Ford Elliott believes that Bender
will prove to be an excellent choice as
Superior Court president judge.

“We are a very collegial court. We
have to be able to persuade our 
colleagues if we’re going to get 
anything done. I think that’s why all of
the judges were pleased that he decided
to accept the position,” she said. “I
think he’s going to be creative and 
collegial, and I think we will benefit
from his leadership.” ■

Bender named president judge of
Pennsylvania Superior Court
by Matt Sober

The judges who comprise Pennsyl-
vania’s Superior Court are accustomed
to making difficult decisions.

On Aug. 13, however, they had little
trouble reaching a consensus about
who should lead their 15-member court.
That day in Harrisburg, Judge John
Bender was chosen to serve as president
judge of the Superior Court, one of two
statewide intermediate appellate
courts. A Western Pennsylvania native
with a long history of service in
Allegheny County, Bender was humbled
by the results of the vote.

“I’m very honored,” said the 64-
year-old Bender. “It’s an election by
my colleagues. This is my 12th year on
the Superior Court, so they know who
I am and know as much about me as
anyone. That makes it all the nicer to
have their support.”

The vacancy was created when 
former President Judge Correale
Stevens was appointed to the state
Supreme Court by Gov. Tom Corbett.
Bender will fulfill the role until at
least January. At that time, a judge to
be elected in November will join the
court, necessitating another vote to
determine who will serve as president
for a full five-year term.

In the interim, Bender is focused
on balancing his new administrative
responsibilities with his duties as a jurist.

“When fully constituted, we have
15 commissioned judges and five senior
judges for a total of 20 around the state,
each with his or her own chambers.
It’s quite a large operation,” said Bender,
who received his law degree from

”
“

–Judge John Bender, President Judge of the PA Superior Court

          I‘m very honored. It’s an election by my colleagues. This is my
12th year on the Superior Court, so they know who I am and know
as much about me as anyone. That makes it all the nicer to have
their support.

”
“          When fully constituted, we have 15 commissioned judges and
five senior judges for a total of 20 around the state, each with his or
her own chambers. It’s quite a large operation. The budget for the
Superior Court is in the neighborhood of $30 million a year, and
there are a lot of employees. As president, you deal with all of the
budget and personnel matters. It’s really quite time-consuming.
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Positive performance reviews do
not negate employer’s ability to fire
by Maria Greco Danaher

According to the 4th U.S. Circuit
Court of Appeals, evidence of previously
unknown poor performance is sufficient
basis for an employee’s termination,
even if that evidence is discovered
during the employee’s FMLA leave.
(Mercer v. The Arc of Prince George’s
County, Inc., 4th Cir., No. 13-1300,
unpubl., July 11, 2013).

Adesina Mercer held the full-time
position of finance and benefits 
coordinator for The Arc of Prince
George’s County Inc. (The Arc), a 
private non-profit organization, from
July 2004 until her discharge in March
2011. Mercer’s job responsibilities
included “applying for and processing
initial applications for benefits for
[clients] under the Food Stamp Program
and Social Security,” as well as assisting
with renewals and redeterminations
of those benefits for those clients.

In the spring of 2009, Mercer was
on medical leave. Co-workers who were
performing Mercer’s responsibilities
during her absence discovered that
many of The Arc’s food-stamp eligible
clients were no longer receiving benefits.
When Mercer returned from leave,
she was directed to assure that the
necessary paperwork was completed
to assure benefits for those individuals.

In October 2010, Mercer received
her annual performance review, during
which she was rated as “satisfactory”

in 13 of 14 categories, and was rated
“above average” in the remaining 
category. However, in November and
December of that year, The Arc
learned that certain food-stamp 
eligible clients still were not receiving
benefits. Mercer again was instructed
to correct the situation.

In January 2011, Mercer was
injured in an automobile accident and
requested (and was granted) FMLA
leave from Jan. 31 until Feb. 22. Once
again, while co-workers were performing
Mercer’s job duties, they found many
more clients who no longer were
receiving benefits due to Mercer’s
failures to submit renewal or redeter-
mination paperwork over a period of
time prior to her FMLA leave.

Upon Mercer’s return from medical
leave, she was placed on administrative
leave pending the completion of an
investigation. At the end of the five-day
leave, Mercer took additional FMLA
leave until March 14, 2011. During the
investigation, it was determined that
Mercer had failed to obtain and maintain
benefits for 99 of 160 eligible clients
of The Arc. On March 23, Mercer was
notified by letter that her employment
was terminated.

Mercer filed a complaint in federal
district court in Maryland, alleging
that her discharge constituted unlawful
interference with her rights under the
FMLA and retaliation for her exercise
of those rights. The district court

granted The Arc’s motion for 
summary judgment on both claims,
holding that because Mercer would
not have been able to keep her job
even had she not taken FMLA leave,
she was unable to show that The Arc
interfered with her FMLA rights. It
further held that Mercer failed to
establish that The Arc’s explanation
for her discharge was a pretext for
FMLA retaliation.

On appeal, the 4th Circuit upheld
the lower court’s dismissal of the 
matter, pointing out that in Ragsdale v.
Wolverine World Wide Inc., 535 U.S.
81 (2002), the U.S. Supreme Court
held that the FMLA does not require
an employee to be restored to a prior
job after FMLA if that employee
would have been discharged had he or
she not taken leave. While the full
extent of Mercer’s poor performance
may not have been known to The Arc
prior to January 2011, her leave 
permitted the employer to discover
the depth of the problems that led to
her firing. Mercer, therefore, could
not prevail on her FMLA claim as her

discharge indisputably was based on
her performance problems.

In analyzing this case, the court
made a specific finding that is of
importance to employers: the fact that
Mercer had received satisfactory 
performance reviews did not negate
The Arc’s ability to terminate her
employment upon the discovery of
previously unknown poor performance,
even though that evidence came to
light during Mercer’s FMLA leave.
However, it also is important to note
that there was specific and objective
documentation of Mercer’s errors,
and that the errors were discovered
by individuals outside of the termination
decision-making process. Had the poor
performance been simply a subjective
assessment of Mercer’s skills, had the
individual responsible for her termination
been the person to have undertaken
an investigation or review of Mercer’s
past performance, or had there been a
lack of objective documentation of
Mercer’s performance deficiencies, the
court’s analysis and ultimate decision
may have been different. ■
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ACBA’s Young Lawyers Division
recognized for outstanding programs

by Tracy Carbasho

If Olympic medals were awarded
for providing quality service to the
public and to members of the bar, the
ACBA’s Young Lawyers Division
would bring home the gold.

The YLD received three national
Awards of Achievement from the
American Bar Association during its
annual meeting in San Francisco in
August. The awards, given annually by
the ABA’s YLD, foster ongoing project
development by recognizing the hard
work put forth by young lawyers to
implement public service and bar
service projects in their communities.

“These awards show that we are
dedicated to our members and to the
community,” said Regina Wilson,
chair of the ACBA’s YLD. “Every year,
the YLD adds new programming for
the benefit of the community and its
members. It would be very easy to
repeat the same successful programs
over and over, but that is never enough
for the YLD. We are constantly looking
for new ideas and new programs. The
awards make me feel proud that I am

a member of the YLD and especially
proud to be the chair.”

The YLD received first place in the
Service to the Public category for its
program to educate students about the
dangers of texting while driving. The
division also scored first place in the
Service to the Bar category for creating
an online Volunteer Opportunities
Guide to help interested attorneys
find pro bono opportunities offered
through the Allegheny County Bar
Foundation (ACBF) and the Pittsburgh
Pro Bono Partnership.

The ABA awarded second place to
the YLD in the comprehensive category
which highlights the broad range of
programs conducted by applicants
over the past year. The awards are for
projects completed during the 2012-13
bar year.

“Our YLD is productive and 
dedicated to service because we are
part of a very collegial bar association,”
said Wilson. “Our young lawyers are
accepted into the ACBA and the 
YLD with open arms. It is fun to do
community service and to attend 
networking events and educational

programs with other people who are
welcoming and fun to be around.”

Wilson attended the ABA meeting
with Julie Colton, who served as chair
during the 2012-13 term. Wilson
believes the most noteworthy message
presented at the annual meeting was
the importance of attorneys giving
back to their communities. Members
of the ACBA’s YLD have a history of
dedicated service to the community.

The public service project recognized
by the ABA was an effort of the 2012-13
Bar Leadership Initiative class, which
chose to educate teens about the dangers
of distracted driving. The BLI class
sought assistance from UNITE, a
national health and wellness organization
specializing in programs designed 
to prevent texting while driving, 
distracted driving and drunk driving.

UNITE’s Arrive Alive Tour features
a high-tech driving simulator, impact
video and other resources to teach
students about the hazards of being
distracted while behind the wheel.
BLI class participants used the 
simulator as part of the educational
programs presented at North Allegheny
High School and Upper St. Clair 
High School.

Both Wilson and Colton acknowledged
the efforts of the BLI class, which
worked diligently to secure sponsors
for the distracted driving program to
provide a meaningful educational
experience for students.

Erin Lucas Hamilton, who preceded
Colton as chair of the YLD, was
responsible for overseeing the 
winning BLI class.

“It is extremely gratifying to see
that the hard work and effort put into
the BLI project by this year’s class
was nationally recognized,” said
Hamilton. “I am really happy for the
class members who had to devote a lot
of their personal time and effort to
ensure this project was successful.”

Hamilton believes the BLI project
was quite relevant, especially since new
technologies are often accompanied
by new risks and liabilities.

“One of the biggest threats to the
safety of teenagers is now texting while
driving which is a new phenomenon,”
she said. “It is really important for
young people to understand that
something as seemingly innocuous as
texting can have life-altering 
consequences for them. Not only could
they hurt themselves and others, but
they could also suffer severe legal
consequences. Just getting young people
to recognize that this is an issue goes a
long way in terms of prevention.”

Hamilton is proud to see the 
division’s continued success.

“Our YLD is an extraordinarily
successful organization,” she said.
“The fact that we win national 
recognition for our projects and
events virtually every year is a 

testament to the motivation, skill and
generosity of the YLD membership.

“The YLD is so successful and 
dedicated to service because we have
bright, energetic and generous 
members,” added Hamilton. “I think
this attitude is reflective of the 
Pittsburgh community in general
which stresses the value of hard work
and service.”

As the immediate past chair, Colton
will serve as the leader of the next 
BLI class.

“I look forward to leading the BLI
class and I hope their class project is
as inventive and successful as the 
previous two classes,” she said. “I am
excited to see what projects Regina
will have for the YLD this year.”

The Volunteer Opportunity Guide
was selected by Colton as a project to
be completed during her year as chair.
Elizabeth Parker Gaetani, a YLD
member and assistant pro bono 
coordinator for the ACBF, was 
instrumental in creating a database of
pro bono projects and organizations to
help attorneys see where their services
could be used.

“The pro bono guide addresses the
frequently asked questions about who
to contact, what level of experience is
needed, what time commitment is
necessary, and what training is 
available,” said Colton. “The intent
was to provide young lawyers who are
unhappy, unemployed, or underemployed
with a way to gain relevant and 
practical experience. Hopefully, it will
also increase the number of volunteers
at the different organizations by making
all of the information available in a
centralized location.”

With regard to the ABA awards,
Colton said the ACBA competed in
the division for bar associations
with a young lawyer membership of
between 800 and 2,000 members.
Plaques were awarded to the first-
place winners.

“The awards show that the ACBA
YLD is able to compete on a national
level with local bar associations from
places like Houston, Texas,” said
Colton. “Our new programming 
continues to meet the high standards
set by the previous chairs of the 
division. One of the judging criteria is
originality which means the creativity
of the YLD played a big part in us
receiving the awards.

“I am excited to have the work of
the YLD Council, committees, and
members recognized nationally during
my year as chair,” added Colton. “I am
thankful for everyone who helped
make the past year a success. I was
surprised that both of our individual
projects placed first in our division
because of how competitive our division
appears to be each year. It is an honor
to have both projects succeed on the
national level.” ■

The Allegheny County Bar Association’s Young Lawyers’ Division recently
received three national Awards of Achievement from the American Bar
Association. ABA YLD Immediate past chair Christopher Rogers presented
ACBA YLD Immediate past chair Julie Colton with the awards during the
ABA’s annual meeting in August. 

”

“         These awards show that we are dedicated to our members and

to the community. Every year, the YLD adds new programming for

the benefit of the community and its members. It would be very easy

to repeat the same successful programs over and over, but that is

never enough for the YLD. We are constantly looking for new ideas

and new programs. The awards make me feel proud that I am a

member of the YLD and especially proud to be the chair.

–Regina Wilson, chair of the ACBA’s YLD
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Firing of employee after outburst
does not constitute retaliation
by Maria Greco Danaher

While Title VII’s anti-retaliation
provision does not prohibit all
employer action after an employee
has filed a discrimination charge or
lawsuit, it precludes employers from
taking an action that might dissuade a
reasonable employee from making or
supporting a discrimination charge.

Recently, the 7th U.S. Circuit Court
of Appeals reviewed the retaliation
claim of an employee who had been
fired after verbally accosting the
employer’s representatives at a 
mediation, and determined that such a
firing was not the type of action likely
to keep reasonable individuals from
filing discrimination claims and,
therefore, was not retaliatory. (Benes
v. A.B. Data, Ltd., 7th Cir., No. 13-
1166, July 26, 2013).

Michael Benes was employed by
A.B. Data for only four months before
filing a charge of gender discrimination
with the Equal Employment Opportunity
Commission (EEOC). Both Benes and
the EEOC agreed to a mediation of the
matter, and both parties engaged in
the “shuttle diplomacy” often used for
such procedures—that is, the parties
remain in separate rooms while the
mediator shuttles back and forth
between them, relaying demands,
offers and comments. The process is
viewed as an opportunity for frank

discussion of each party’s position and
thoughts on the matter out of hearing
range of the other.

During the mediation between
Benes and A.B. Data, and after receiving
a settlement proposal that he felt was
too low, Benes stormed into the
employer’s mediation room and said
loudly, “You can take your proposal
and shove it up your ass and fire me
and I’ll see you in court.” He then
exited the room, leaving the employer’s
representatives shaken. The court
described the employer’s reaction
with tongue-in-cheek, stating that
“Within an hour, A.B. Data accepted
Benes’s counterproposal: it fired him.”

Benes reacted by filing a lawsuit
for retaliation under Title VII, 
abandoning his gender discrimination
claim. The district court granted 
summary judgment to the employer,
concluding that Benes had been fired
for misconduct during the mediation
and not for making or supporting a
charge of discrimination. Benes
appealed the dismissal of his claim to
the 7th Circuit.

The 7th Circuit upheld the 
dismissal of the lawsuit, pointing out
that Title VII does not forbid all
employer actions following the filing
of discrimination charges. It forbids
only those that would dissuade a 
reasonable worker from making or
supporting a charge of discrimination.

According to the Court, “[t]he
prospect of being fired for an 
egregious violation of a mediator’s
protocols would not discourage a 
reasonable worker from making a
charge of discrimination or from 
participating in the EEOC’s investigation.”
Therefore, such a firing does not 
constitute retaliation.

In addition, it was Benes who 
sabotaged the mediation session by
barging into the other side’s room and
engaging in an angry outburst. The
7th Circuit pointed out that “mediation
would be less useful, and serious
claims of discrimination, therefore,
would be harder to vindicate, if people
could with impunity ignore the structure
established by the mediator.” Just as
judges can impose sanctions for 
inappropriate behavior during a 
judicial proceeding, allowing a sanction
(in this case, employment termination)
against an individual who engages in

obvious misconduct during a mediation
will not undermine the goals of 
Title VII and, in fact, may support
them. Based on that fact, the 7th 
Circuit upheld the dismissal of Benes’
retaliation claim.

While this case supports the general
policy that not every action against an
individual who has engaged in a 
protected activity under Title VII 
constitutes retaliation, the court’s
holding is more specific than that.
Here, the court specifically found that
there is no privilege on the part of an
employee to misbehave or engage in
inappropriate behavior during a 
mediation process. Because the 
number of employment cases currently
being mediated continues to rise, this
case provides to mediators and other
neutral third parties some guidance
that may assist in creating a more civil
and effective resolution process for
such matters. ■
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Western District selected for
national study of ADR procedures

by Tracy Carbasho

The U.S. District Court for the
Western District of Pennsylvania is
once again in an elite group serving as
an example for the rest of the country.

The court was chosen in July by the
Federal Judicial Center in Washington,
D.C., to participate in a study of 
alternative dispute resolution 
procedures. Only six of the 94 federal
courts in the United States have been
selected, although two or three more
may be added.

“We selected the Western District
because of its well established ADR
program that provides several types
of ADR procedures, requires most civil
cases to participate in an ADR process,
and relies primarily on private-sector
mediators,” said Judge Jeremy Fogel,
director of the center. “We think the
district will provide an especially
good example of a comprehensive
ADR program with such characteristics.”

Fogel said the study will look at 
different approaches, such as mediation,
arbitration, early neutral evaluation,
and judicial settlement conferences,
that federal district courts take to 
provide settlement assistance to parties.
The purpose of the study, which
should be completed by late 2014, is to
understand the variety of ways in
which ADR is used by the courts.

The center is conducting the study at
the request of two Judicial Conference
Committees—the Court Administration
and Case Management (CACM) 
Committee and the Judicial
Resources Committee (JRC). The
CACM Committee is interested in best
practices, while the JRC is focused on
resources and efficiencies.

“This study, like most studies the
center conducts, is being done for the
Judicial Conference, the policy-making
body for the federal courts,” said
Donna Stienstra, senior researcher
and project director for the center.
“The study will inform the Judicial
Conference about the current state of
ADR in the federal district courts and
the range of ADR procedures used by
the courts. We expect to report in
detail why each study court designed
its ADR procedures as it did, how
each court uses its ADR procedures
and, to the extent we can determine
them, what effects the procedures
have had.”

In particular, the center will collect
three types of information about court
settlement and ADR procedures: the
history of each court’s development of
its procedures; the characteristics of
and activities in cases that are and are
not referred to ADR and settlement;
and the views of judges, attorneys,
court managers, litigants, and neutrals.

Fogel said the data collection will
have very little impact on the selected
courts. To date, the center has asked
for guidance from court staff in
understanding how their courts
record information on the dockets. He
noted that Clerk of Court Robert

Barth Jr. and Colleen Willison, chief
deputy for the clerk’s office, have
been helpful in providing the center
with an understanding of the court’s
ADR procedures.

At a later date, the center will ask
to interview judges and court staff
who have been responsible for 
developing and managing the Western
District’s program.

In addition to the Western District,
the center has selected five other
courts that vary in size and geographic
region for the study. They are the
Eastern District of New York, the
Eastern District of Missouri, the 
District of Kansas, the District of 
Minnesota, and the Northern District
of California. Two or three others are
expected to be chosen, as well.

“To understand the range of ADR
approaches in the district courts, we
reviewed the local rules and any other
ADR information we could find for all
94 courts,” said Stienstra. “We used
this information and the center’s 
longstanding familiarity with ADR 
in the district courts to select the
study courts.”

U.S. District Court Chief Judge Joy
Flowers Conti said being selected to
participate in the study recognizes
that the Western District has a valuable
program and best practices that could
help other courts. She stressed that
the success of the local court’s program
can be attributed to several facts,
including the dedication of a core
group of individuals who have worked
hard to design an effective program;
internal studies that have shown
where improvements were necessary;
and a requirement that some form of
ADR be explored early in a case.

“We would like to share information
about the procedures we have, how
the program has been designed, the
forms we have to comply with the
ADR requirement, and our system to
identify quality mediators,” said
Conti. “This ADR study will enable
courts to examine programs that are
successful. Maybe there are even
areas where we could do better.”

ADR has a long history in the Western
District, going back to 2001 when a
committee was formed to create the
program. Among the committee 
members were Maria Danaher, Carole
Katz, Sheryl Kashuba, Lisa Lenihan,
and Karen Engro.

Engro, who was a professor at the
University of Pittsburgh at the 
time, now serves as the court’s ADR
coordinator/consultant. She emphasizes
that the success of the program is the
direct result of the hard work and time
invested by numerous individuals,
including members of the bench and bar
along with the court’s dedicated staff.

“What’s unique about our program
is that ADR is part of case management
in the court. It’s not a separate entity,”
said Engro. “The fact that the parties
are required to participate in the ADR
process keeps the focus on the parties.
Our program is also very dynamic

because we’re willing to make
changes when necessary.”

The Western District’s ADR policies
and procedures were approved by the
Board of Judges in 2005.

The court implemented Local Rule
of Practice 16.2 on June 1, 2006, making
it mandatory for parties involved in
most civil cases to agree upon one of
three forms of ADR, whether it be
mediation, early neutral evaluation 
or arbitration. The program was
implemented as a pilot from June 1,
2006 until Dec. 31, 2007 for cases
assigned to District Judges Donetta
Ambrose, David Cercone, Thomas
Hardiman and Arthur Schwab. It
became applicable to all judges in the
Western District effective Jan. 1, 2008.

Schwab said the court’s program
has many characteristics that could
serve as best practices for other
courts. For example:

• ADR is fully integrated into the
court-directed case-management process;

• ADR is mandatory except for
Social Security and prisoner cases,
but it is tailored to each case;

• ADR is client-focused instead of
attorney-focused;

• Mediators and neutrals are 
professionally trained and quite 
experienced. Their compensation is
market-based not artificially set;

• ADR is implemented by court
chambers not by the clerk’s office or
independent staff;

• ADR is web-based.
“Our ADR program permits counsel

and the parties to focus on the merits
and value of the case at an early stage
of the case and receive advice from an
experienced third-party neutral/
mediator,” said Schwab. “The study
will provide a database of information
and experiences from various ADR

programs around the country to 
determine what best practices produce
the most effective judicial results.”

U.S. Chief Magistrate Judge Lisa
Lenihan was among the individuals
who served on the ADR advisory 
committee in 2001 before she became
a judge. She believes the Western 
District has one of the most 
comprehensive ADR programs in the
United States.

She pointed out, though, that the
Civil Justice Reform Act of 1990 and
the Alternative Dispute Resolution Act
of 1998 require all courts to implement
some type of ADR program for litigants.

“Our program commenced with an
advisory committee made up of
members of both the bar and the
bench back in 2001 in order to evaluate
and develop the best methodologies
for this implementation,” said Lenihan.
“Interestingly, I was on this committee,
so I am well aware of all of the time
and effort that the court put into 
this program.”

Lenihan said the district’s program
is operated by the court with very 
little overhead costs—a fact that is
sure to interest the Federal Judicial
Center in this time of budget crunching.

“We have not had the funds to do a
statistical study and the statistics that
we are able to generate are dependent
upon what is put into our system by
the litigants, counsel and chambers,”
she said. “I believe participating in
this study will allow our program to be
more thoroughly statistically evaluated
and I am hopeful that we will learn
valuable information from this
endeavor. In addition, I am sure that
we can learn concepts from our 
sister courts that we can also 
implement here in the Western District
of Pennsylvania.” ■

”
“         We selected the Western District because of its well established
ADR program that provides several types of ADR procedures,
requires most civil cases to participate in an ADR process, and relies
primarily on private-sector mediators. We think the district will provide
an especially good example of a comprehensive ADR program with
such characteristics.

–Judge Jeremy Fogel, director of Federal Judicial Center
  in Washington, D.C.
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of 1.5 to 1. These changes will have a
dramatic positive and negative impact
on pricing in the small market.

One major issue to watch for in the
next year will be the future guidance
on discriminatory plan designs. While
the discrimination rules were due to
be implemented in 2011, we have been

DELAY SPARKS DEBATE
continued from page 3
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results, sets policy, and handles all
other bar admission obligations as
charged by the court. Board members
also hold formal hearings throughout
the year for applicants appealing the
initial denial of their applications, to
determine whether the applicants
meet the requirements for admission
to the bar. Keenan is a shareholder in
the law firm of Davies, McFarland &
Carroll, P.C. He has represented
employers, municipalities and insurers
in the areas of workers compensation
and employment law.

People on the
Move

Dingess, Foster,
Luciana, David-
son, & Chleboski,
LLP, is pleased to
announce that
Samantha Brutout
has joined the firm
as an associate
attorney. 

News and Notes
The Supreme Court of Pennsylvania

has appointed C. Robert Keenan III to
the Board of Law Examiners. He will
serve a three-year term that expires
June 9, 2016. The Pennsylvania Board
of Law Examiners is responsible for
recommending the admission of 
people to the practice of law in 
Pennsylvania. The board reviews bar
admission rules and recommends 
specific rule changes, reviews proposed
bar exam essay examination questions
and analyses, approves examination
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ANTIQUE AUTO APPRAISALS for all vehicles 1900 to
1990. Expert Witness. Certified Appraiser - K. Merusi.
412-731-2878.

DOCUMENT EXAMINER/
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J. WRIGHT LEONARD, BCFE, CDE. Certified. Experienced
in Federal, State & Local Courts. Testimony in Civil & 
Criminal Matters. 215-735-4000.
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WM. HOUSTON REED, Ph.D.–25+yrs. of forensic 
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GIVING as part of their estate planning The Pittsburgh 
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Lawyers’ Mart
charitable work helping those in need throughout SW
Pennsylvania. For more information contact the Foundation
at www.pghpresbytery.org/pghpresbyterianfdn.htm or
Rev. Dr. Douglas Portz at 412-323-1400 Ext 318.

OFFICE RENTAL

TWO LARGE SUNNY OFFICES with secretarial space,
downtown, very reasonable rent. 412-281-6538.

PROCESS SERVICE

INVESTIGATING

THE IMPOSSIBLE WE DO RIGHT AWAY! 
MIRACLES TAKE A LITTLE TIME. EMPIRE 
INVESTIGATION 412-921-4046. Visit us on our website,
www.empireinv.com.

SATELLITE OFFICE

SATELLITE OFFICE – Murrysville, PA. Furnished, utilities
included. $80.00/month. Part time. 412-913-6233.

Continuing Legal Education
sponsored by the ACBA

TAXATION SECTION
Tax Administration Update

This program will review recent tax administration developments, with a particular focus on
new programs and other changes at the IRS and the Pennsylvania Department of Revenue.

Credits: 1 hour of Substantive CLE credit • When: Friday, October 11, 2013; Registration & Lunch:
11:30 a.m.; 12:00 p.m.-1:00 p.m. • Where: Rivers Club, One Oxford Centre • Cost: $25 for 
Taxation Section members, $55 for ACBA members, $75 for Non-ACBA members
Last date to pre-register: Wednesday, October 9, 2013 10:00 a.m.

Registration information for all programs unless otherwise noted: Mail in registration form with 
payment to the ACBA CLE Department at 400 Koppers Building, 436 Seventh Avenue, Pittsburgh,
Pa. 15219. Credit card registration is also available at www.acba.org/lrxweb/clereg1.lrx.

Samantha
Brutout

In Memoriam
James Herbert McConomy

ACBA member James Herbert
McConomy died on Aug. 27, 2013, at
the age of 76. He was the beloved 
husband of Roberta C. McConomy;
loving father of Meg McConomy,
Michael (Amy) McConomy of Bar
Harbor, ME, Sean (Erica) Cavanaugh
of Lancaster, PA, Ann (Maurice) Sipos
of Bel Aire, MD, Neal (Kelly)
Cavanaugh of Marietta, PA, and Gayle
Cavanaugh of Pittsburgh; and 
dear brother of Thomas (Eileen)
McConomy. He is sadly missed by

nine grandchildren, as well as nieces
and nephews.

Bert was a U.S. Army veteran and a
Pittsburgh attorney. He was a graduate
of Harvard College and Harvard Law
School. He began his legal career with
Reed Smith where he remained for 30
years, then practiced at Titus and
McConomy, and later with Meyer,
Unkovic & Scott until his semi-
retirement. He was a fellow in the
American College of Trial Lawyers
and a board member of Wilmerding
Renewed Inc. He enjoyed traveling,
especially in the Northwest Territory. 

Order your 2013

Allegheny County Bar Association

Legal Directory today!
Call 412�402�6614 for details.

PLJ OPINIONS IS NOW AN
ONLINE PUBLICATION.

VISIT US AT

WWW.ACBA.ORG/ACBA/PUBLICATIONS/
PITTSBURGH-LEGAL-JOURNAL-OPINIONS.ASP.

waiting on guidance on how the rules
will be applied. ■

About the Author: Sandy Niespodzianski
(Sandy.Niespodzianski@usiaffinity.com)
is vice president of USI Affinity’s 
Professional Insurance Solutions. For
more information about insurance and
benefit options for Allegheny County 
Bar Association members, visit
http://www.mybarinsurance.com/
allegheny/ or call 412-851-5200.

Publicize Your Section and Committee News!
The ACBA Communications Department is eager to promote any special activity or newsworthy event emanating from your
Committee or Section of interest to ACBA members, the media, or the general public. Email us at news@acba.org with the
following information:
◆ Name and description of the event ◆ Date, time, and place of the event
◆ Name(s) of the sponsoring Section/Committee(s) ◆ Name(s) of speakers and titles of presentations
◆ How many people do you expect to attend? ◆ Name and phone number of a contact person
◆ Will there be an admission fee or ticket sales? If so, how much? ◆ Are reservations needed to attend the event? 
◆ Is there any other information you would like to share with us?
Thank you for your cooperation! ■
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