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Lawyers for Literacy drive deemed a success
by Linda Fletcher

The first Lawyers for Literacy book
drive was a success.

The Allegheny County Bar Association
and the Greater Pittsburgh Literacy
Council teamed up in December for
the first book drive to collect new and
gently used books for children and
families served by the GPLC. The
project resulted in the collection of
five large boxes of books.

“We were so excited to be able to
take part in this drive,” said Maria
Polinsky, director of development for
the GPLC. 

The idea came from a similar
program in Florida. Polinsky asked
GPLC board member Jennifer Price,
who is an assistant district attorney in
Allegheny County, if something similar
could be done in Pittsburgh.

Price connected the GPLC with the
ACBA’s Public Service Committee to
get the pages turning. Collection
boxes were placed in the law schools
at the University of Pittsburgh and
Duquesne University, in the City-
County Building, and in the lobby of
the ACBA offices.

Some of the books are available for
students in the literacy council’s
Downtown Center to take home to
children in their lives.

“There are 300 adults every week
who attend GED or English as a second
language classes at the Downtown

Center,” said Polinsky. “By allowing
them to take free books home, parents
get extra encouragement to read to
their children and help them develop
a love of literacy.”

Books are also given to people who
take part in family literacy programs
downtown and in Baldwin-Whitehall,
a location that works with families
who have been resettled in the United
States because of war in their
home countries.

“The books help them gain skills in
our language and culture,” said
Polinsky. “This is a great boost in
helping refugees find employment
and navigate the school system for
their children.”

Price, who has served on the GPLC
board for three years, would like to
make the drive an annual event.

“We received such a great response
by doing this, including personal
emails and phone calls from lawyers
on how they can continue to remain
involved, that the GPLC is looking into
other ways to keep the momentum
going,” said Price. “We have thought
of things, such as an adult spelling
bee, having a literacy day where
lawyers could speak at adult education
centers about how reading has
impacted their lives, and reading to
children on or near Dr. Seuss’s birthday.”

Anyone interested in volunteering
with the GPLC can visit its website at
www.gplc.org or call 412-393-7600. n

The ACBA Retention Election Referendum &
Annual Elections will run from April 21 - May 4.

The elections this year will be conducted as online elections,
with no option for paper ballots or biographies. On April 21, Survey and

Ballot Systems will email and mail a letter that contains a username, password,
and voting instructions to all ACBA members who are eligible to vote.

Please remember to cast your ballot!

ACBA
Elections

Families selected free books at the Greater Pittsburgh Literacy Council’s family literacy
program in Baldwin-Whitehall. The December Lawyers for Literacy drive collected five
boxes of books to be given to students and their families.

U.S. Attorney’s Office dedicates room
in memory of Amy Reynolds Hay

by Tracy Carbasho

Certain people touch the lives of
others in such a profound way that
their memory is forever embedded in
the hearts of those who knew them.
Such was Amy Reynolds Hay.

Friends, colleagues and family
members gathered at the U.S. Attorney’s

Office in early March to commemorate
Hay’s remarkable career and the
impact she had on others. U.S. Attorney
David Hickton wanted to commemorate
Hay’s tenure with his office by
dedicating the Civil Division Conference
Room in her memory. 

“No one is more beloved and
respected here than the late Amy Hay.

Her contributions are legendary and
her example is the gold standard,”
said Hickton. “Her mentorship of so
many in this office allows her to live
on in the good work of our team.”

Hay, who passed away in 2010 at
the age of 61, worked as an assistant

Continued on page 7
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Gender Bias Duty Officers
If you have observed or experienced any
form of gender bias, you may contact one of
the following members of the Gender Bias
Subcommittee of the Women in the Law
Division. The duty officers will keep your
report confidential and will discuss with you
actions available through the subcommittee.

Kimberly Brown......................412-394-7995
Rhoda Neft ..............................412-261-2753
Jill M. Weimer ........................412-201-7632

Ethics Hotline
The ACBA Professional Ethics Committee
“Ethics Hotline” makes available Committee
Members to answer ethical questions by
telephone on a daily basis.

April
Robert A. Cohen......................724-693-9696

Andrea Geraghty ....................412-456-2822

Stanley W. Greenfield ............412-261-4466

May
Dan Fitzsimmons ....................412-350-4407

Christine Long ........................412-471-8822

Paul A. Supowitz......................412-624-2901
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Supreme Court launches program to
enhance the availability of legal aid 
by Art Heinz

A pilot program that links lawyers
who want to volunteer their services
with clients unable to afford legal help
has been created by the Supreme
Court of Pennsylvania.

The program provides a centralized
clearinghouse of lawyers willing to
participate and a communications
network for them to make their
services known to those in need.

Provisions of the program outlined in
an order call for an appointed coordinator
to administer a statewide list of lawyers
with appellate court experience who
are interested in providing pro bono
representation to indigent litigants.

The coordinator will provide and
regularly update the registry to the
western, middle and eastern offices of
the Supreme Court prothonotary, the
high court’s chief record keeper. David
R. Fine, a Harrisburg attorney who
spent six years on the Supreme Court’s
Appellate Court Rules Committee,
was appointed as the coordinator.

Participation in the program is limited
to those representing themselves on a
pro se basis, who have filed petitions of
discretionary appeal in the Supreme Court
from the Commonwealth or Superior
courts. Those eligible may include parties
in both criminal and civil cases, such
as someone facing involuntary termi-
nation of his or her parental rights.

An order accepting an appeal
involving a qualified self-represented
litigant will trigger the coordinator to
contact potential attorneys on the list.
An attorney from the list would be
approved by the prothonotary with the
litigant’s consent.

After a nine-month trial period, the
coordinator will evaluate the program
to determine if it should continue as is
or be changed. The recommendations
will be forwarded to the Supreme
Court for consideration. The pilot
program is based on one used in the
federal courts.

A copy of the order can be found
on the Judiciary’s website at
www.pacourts.us. n
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A key part of proper planning and
preparation is developing an
understanding of relevant rules,
including Federal Rule of Evidence
502 and the e-discovery rules within
(and the anticipated amendments to)
Federal Rule of Civil Procedure 26.

The survey results show a belief
among judges that parties are not
taking full advantage of their ability to
preclude waiver through the use of
FRE 502(d). Half of the judges
surveyed said that Rule 502(d), which
allows the parties to agree that privilege
protection is not waived by disclosure
connected with litigation, is the most
underutilized federal rule.

Similarly, the survey concludes that
the proposed changes to Rule 26(b)(1)
regarding proportionality should be
beneficial to attorneys who take a
more proactive approach to efficient
and cost-effective e-discovery.  

Perhaps most surprising, years after
the initial publication and subsequent
judicial support for the Sedona
Conference’s Cooperation Proclamation,
cooperation among parties with regard
to e-discovery remains a major problem.
Half of the respondents believe that
communication problems account for
the most common e-discovery issues for
parties in their courts. This includes
lack of or poor cooperation between
the parties and miscommunication
between internal team members. The
judges surveyed commented on the
time and money wasted on disputes
about basic e-discovery issues that
could be resolved through cooperation. 

Magistrate Judge Lisa Pupo
Lenihan, who participated in the
survey, noted that the survey findings
comport with her experience and
stated, “In the majority of the Rule 16
Initial Case Management conferences
that I conduct, the parties surprisingly
have not discussed any specifics of the
e-discovery process. While I agree
that extensive e-discovery is not
necessary in every case, I do think
that counsel should discuss, at
minimum, specific things like how
email searches will take place.” Judge
Lenihan further noted, “I am often
surprised by counsel for plaintiffs
particularly who indicate that they are
not even seeking e-discovery. To me,
ESI is usually all there is. No one
writes paper memos anymore. All
communication is electronic.” 

The federal judiciary is attuned to
both the proposed revisions to the
Federal Rules of Civil Procedure
related to e-discovery and emerging
technological issues that will likely
affect e-discovery in the future.
According to Conti, the results of the
survey were fairly consistent with her
understanding of the current state of
e-discovery practice.

“There was one surprise and that
relates to the percentage of judges (45
percent) who felt that, if Rule 502(d)
orders were entered, there would be
substantial cost savings,” said Conti.
“Our district has a default Rule 502(d)
order that is entered in most cases,
but I have not heard that substantial
savings have resulted from it. My
understanding is that many clients
still insist on a privilege review before
documents are produced.”

Fischer noted, “We are seeing
increased awareness and experience
with e-discovery. We are also seeing
conscious choices in some cases to
forego e-discovery.” She emphasized
the need for continued training both
by lawyers and judges as the tools for
e-discovery increase.

“This is particularly true given the
rule of competence and the standards
now adopted by the American Bar
Association and the Pennsylvania Bar
Association,” said Fischer. “Hence, the
Federal Bar Association’s quarterly

programs on e-discovery, the ACBA
Technology and the Law, and the
Pennsylvania Bar Institute E-Discovery
Institute are all vital.”  

Fischer also pointed to the Western
District of Pennsylvania’s E-Discovery
Special Master Program as a way for
parties to “level the playing field” in
e-discovery matters. This unique and
successful program allows the court to
appoint pre-approved specially
qualified electronic discovery special
masters to assist the parties in
addressing e-discovery issues that
may arise during litigation.

Even those who are proficient in
e-discovery practices and procedures
must continue to hone their skills. For
example, the survey noted the
importance of continued education
about emerging technology platforms
and the preservation issues created by
mobile devices. Attorneys practicing
in the federal courts, and particularly
those in this district, would be well
served to take the findings of this
recent survey to heart. n

About the Authors: Daniel Miller is a
partner with K&L Gates. As a member of
the firm’s e-DAT Group, his practice
focuses on e-discovery and records
management issues. Tina Miller is a
partner with Farrell & Reisinger. She has
been appointed in the Western District
as an e-discovery special master.

What the judges think:
e-discovery practices and trends
by Daniel Miller and

Tina Miller

A recent survey of leading federal
jurists indicates that many attorneys
need to improve their knowledge and
practices regarding e-discovery.

The “Federal Judges Survey on
e-discovery Best Practices and Trends,”
commissioned by the e-discovery
software firm Exterro, reflects
responses from 22 federal district and
magistrate judges, including the
Western District of Pennsylvania’s
Chief Judge Joy Flowers Conti, Judge
Nora Barry Fischer and Magistrate
Judge Lisa Pupo Lenihan.

The judges were asked 15 multiple-
choice questions covering a number of
e-discovery topics. Despite the numerous
and varied e-discovery seminars and
training sessions currently available
to practitioners, the survey results
indicate that many attorneys still lack
e-discovery competency. In particular,
the judges complained about two main
problems – a lack of knowledge about
their clients’ e-discovery environment
and a lack of cooperation between
opposing parties and attorneys.  

The survey highlights the continued
need for education in fundamental
concepts in e-discovery. Fifty percent
of respondents noted that the typical
amount of electronically stored
information in cases has grown
substantially over the past five years,
yet the judges see significant gaps
in attorneys’ understanding of 
e-discovery principles.

According to the survey, the primary
area where counsel needs improvement
is preservation, which should occur
early in the case and sometimes
before the case even begins. An
important part of preservation is
planning, which includes not only
understanding the technology and
data at issue in the case, but also
understanding the client’s systems.

Communication with opposing
counsel about the scope of discovery
is also important. It is too late to start
learning the fundamental principles
of preservation after your client has
been sued. The judges stressed the
importance of considering e-discovery
prior to a suit being filed to avoid
mistakes that will have ramifications
throughout the case.   
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Attorneys gain valuable skills at
National Trial Advocacy College
by Mark Higgs

The annual National Trial Advocacy
College took place in January at the
University of Virginia, and several
Pittsburgh attorneys were in attendance,
with the added benefit of having
received scholarships to help them
pay for the cost of the experience.

In an effort to help attorneys cover the
costs of the program, and encourage their
participation, the ACBA Federal Court
Section – assisted by Western District
Admission Fund – offers a scholarship
to applicants. The scholarship has
been offered since 2010.

Kezia O.L. Taylor Woodson and Lyle
Dresbold received full scholarships to
the college, while Jason P. Webb and
Katherine M. Wrenshall received
partial scholarships. Their comments
share a common theme: that it was a life-
changing and invaluable opportunity.

“It was a life changing few days, an
indelible professional experience,”
said Woodson. “We learned a lot, from
how to make a case bigger than its
facts, to appreciating the difference
between an opening argument versus
an opening statement, to arguing a
case through direct examination, and
learning to lead and control witnesses
through cross examinations.”

Woodson, a 2006 graduate, serves as
assistant city solicitor for the City of
Pittsburgh. In handling an increased
load of litigation cases compared to in
the past, she said she sought to attend the
trial college to provide better advocacy.

“My favorite aspect of the Advocacy
College was watching seasoned and
highly-regarded attorneys demonstrate
the trial techniques we learned in the
program,” she said.

However, the college was far from
simply an exercise in observation,
Woodson went on to say. “Rarely were
we able to sit and watch for long
periods of time; we were required to
put the techniques into action.”

Dresbold, a 2008 graduate, is a
shareholder at Dresbold and Dresbold.
Going into the college with experience
trying jury trials, Dresbold was
concerned he might not get as much
out of it as others who might be lacking
in jury trial experience. He was quick
to admit his error.

“If anything, because my small
group was filled with six other
experienced trial lawyers, I think we
got to go deeper into the lessons than
beginners,” Dresbold said. “We also
had three wonderful instructors
throughout the week, including three
days with current federal judge
Anthony Trenga.”

Dresbold particularly enjoyed the
personal time he spent with the other
trial lawyers, as well as judges.

“I got to ask them questions and
hear how they each got to where they
now are. The experience helped me
refocus my trial skills and really
understand the purpose behind every
aspect of the trial from the point of
view of the advocate,” he added.

For Wrenshall, a 2011 graduate and
associate attorney at Burke Cromer
Cremonese, LLC, the Trial Advocacy
College featured at least one significant
distinction from her previous time in
the courtroom.

“When you are a young lawyer, you
argue your motion, you present your
case, the judge or jury either agrees
or disagrees, but no one gives you
feedback,” she said. 

Feedback is paramount at the
college, of course. Wrenshall said her
instructors offered each attorney in
her group “unique, specific, and
constructive advice on the strengths
and weaknesses of the presentation of
their case.”

Thanks to her experience, Wrenshall
said she has confidence she has
become a better trial attorney, and
will try her cases well.

Webb, a 2007 graduate and associate
attorney at Barnes Dulac Watkins,
decided to pursue the opportunity
because a former colleague of his had
reported positive results from a similar
experience. Much to his pleasure, it

was an experience he described as
rigorous and very intense.

“We were in class all day. We had to
present each day. And then, invariable,
I was up half the night preparing for
the next day’s events,” Webb said.

Of the many things he learned,
Webb cited advocacy techniques with
which he had previously been
unfamiliar, and which he hopes to put
into practice in the courtroom.

“It’s a tremendous opportunity to
interact with excellent attorneys,” he
said. “I was consistently impressed
with the abilities of both the teachers
and students. I really enjoyed my
experience throughout.” n

PHOTO BY MARK HIGGS
Rondell Jordan, Dina L. Clark, and Regina Wilson were each honored at the Homer
S. Brown Division’s 11th Annual Black History Month Celebration, which took place
at Olive Or Twist on February 26. Clark, Senior Director of Equity & Advocacy of
YWCA Greater Pittsburgh, Center for Race & Gender Equity, received the Spirit
Award for her work in diversity, equity, and inclusion. Wilson, of K&L Gates LLP,
received the inaugural HSBD Young Leader Award. Jordan, University of Pittsburgh
School of Law student, won the Oliver L. Johnson Scholarship for his essay on the
“Black Lives Matter” movement.

PHOTO BY MARK HIGGS
Nicola Henry-Taylor receives the Susan B. Anthony Award from Carol Hesz of the
Women’s Bar Association of Western PA during the Susan B. Anthony Reception,
which took place at the Omni William Penn Hotel in February.

PHOTO BY MARK HIGGS
Recipients of scholarships to attend the UVA National Trial Advocacy College recently
attended a Federal Court Section meeting at ACBA headquarters to speak about their
experience. Pictured are (from left): U.S. District Court Judge Arthur J. Schwab; scholarship
winners, Kate Wrenshall, Kezia Taylor Woodson, Lyle Dresbold, and Tina Miller, Federal
Court Section chair. Not pictured is scholarship winner Jason Webb.

Black History Month Celebration Susan B. Anthony Award winner



April 3, 2015  / Page 5

Alternative Dispute Resolution Attorneys
Pittsburgh, Pennsylvania
(412) 338-1100
www.rothmangordon.com

Lawrence W. Kaplan   
Louis B. Kushner Stephen H. Jordan

Litigation: no day 
at the beach.

        

Mediation and Arbitration/ 
Civil Litigation 

HARRY M. PARAS
Attorney at Law
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Attorney Registration Office
converts to paperless system
by Tracy Carbasho

The Disciplinary Board of the
Pennsylvania Supreme Court has
taken another step to ensure the
Commonwealth has one of the lowest
attorney registration fees in the country.

Board members decided in January
that the 2015-2016 registration year
will be the last time attorneys will
be able to register using a paper
annual fee form. Starting in 2016, the
office will no longer mail or accept
paper forms.

“Pennsylvania has one of the lowest
attorney registration fees in the nation
and we are always looking for ways to
keep costs down. Cost-cutting measures
like this save all attorneys money,”
said Joe Farrell, executive director of
the board. “As the number of attorneys
increased, the paper system was
becoming more and more expensive.”

Nearly 74,000 lawyers registered
last year, resulting in substantial
expense for printing, mailing, editing
and processing the forms. Farrell noted
that the expense continued to climb
each year as more attorneys registered.

In addition to being more cost-
effective, the paperless system will also
be more efficient. Attorneys will benefit
because their current information on
file will be pre-populated into the

online form, meaning less data entry
for them and the registration office.

“When forms that we receive are
incomplete or contain errors, we have
to return them with an explanation
and then process them again when
refiled,” said Farrell. “Online registration
will be much more efficient and less
expensive. It is clearly the most
efficient and cost-effective way to
handle the massive amount of
required data that we collect. Some
states already are paperless and most
are heading that way.”

Attorneys should note that the
office will not send paper forms for
the 2016-2017 registration period,
which will commence in May 2016.
The Attorney Registration Office
recommends that attorneys and law
firms file their 2015-2016 forms
electronically to familiarize themselves
with the new process.

An online tutorial is available on
the Disciplinary Board’s website and
on the Unified Judicial System’s portal.
The video can be viewed at either
of these sites: http://www.padiscipli-
naryboard.org/attorneys/faqs/how-do-
i-register-and-reinstate.php or
https://ujsportal.pacourts.us/Attor-
neyServices.aspx.

Online registration is not new in
Pennsylvania. Farrell said various

members of the Disciplinary Board
also register in other states that offer
the online option. In an effort to extend
that same convenience to attorneys
registering in Pennsylvania, the board
implemented online registration as an
option in 2011.

“We had received many requests
for online registration and credit card
payments prior to 2011,” said Farrell.
“In the years since, more and more
attorneys have elected to register online.”

The board has been cautiously
moving toward paperless registration
and carefully listening to feedback
from attorneys. Last year, the board
published proposed regulations calling
for a $25 fee for using a paper form. 

However, Farrell said the board
decided to change its direction based
on the comments received from
lawyers about the proposed $25 fee.

“The single biggest resistance to
registering online was security. Many

lawyers simply did not want to pay
online using a credit card,” said Farrell.
“The new system allows attorneys to
print a voucher and send a check or
money order after completing an
online form.”

The board cites the following as
reasons to use the paperless system:

• A proxy user may be designated
to act on an attorney’s behalf for
various electronic services through
the Unified Judicial System’s portal.

• Multiple attorneys can be
assigned to one proxy, who can then
update all attorney data at once.

• Paperless forms are protected
through the Administrative Office of
the Pennsylvania Court’s top-tier
security system.

• All registration forms will be in
one place online, reducing clutter.

• Using the paperless system
requires fewer resources, saves
money and helps the environment. n

Begin your day with us at

www.pittsburghlegaljournal.org
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U.S. attorney from 1984 to 1989. She
served as chief of the Civil Division
from 1989 until 2003 when she was
appointed as a U.S. magistrate judge.

Hickton stated during the ceremony
that the dedication of the conference
room is a lasting memory of friendship
and great work for those who knew
Hay and a tribute to her high standards
for those who never got to meet her. 

A plaque with Hay’s photo is
displayed in the conference room as
an everyday reminder of how much she
contributed to the legal profession and
how much she meant to her colleagues,
friends and those she mentored.

Tina Miller, chair of the ACBA’s
Federal Court Section, said Hay was
not only her boss in the U.S. Attorney’s
Office, but also a mentor, role model
and friend. She recalls that her friend
was great at everything she did,
whether it was being a trial lawyer, a
judge, a seamstress, a baseball score
keeper or a baker. 

“She had high expectations for
those working around her, but she
made sure that when a person did
good work, that person was rewarded,”
said Miller. “She was tough as nails,
but also exceptionally kind-hearted.
She was disciplined, but generous.
She would spend a week trying a
complex medical malpractice case
and then spend the weekend baking a
dozen pies for Thanksgiving.”

U.S. Magistrate Judge Maureen
Kelly chaired the merit selection
panel that appointed Hay to the
bench. It is ironic that Kelly was
appointed to fill Hay’s seat after her
passing and now works from the same
chambers and courtroom.

AMY REYNOLDS HAY
continued from front cover

“As a trial lawyer and judge, Amy
was committed to excellence both
personally and professionally,” said
Kelly. “She was so highly regarded
as a lawyer and jurist, but more
importantly as a dear teacher, role
model, mentor and friend to so many
in this community.”

Betsy Brown was a law clerk for
Hay and is now working in the same
capacity for Kelly. She remembers
that Hay was generous with her time
and affection, treating colleagues as if
they were family members. 

“Amy taught by example. Honesty
and doing the right thing, regardless
of the consequences, guided her every
move,” said Brown. “No matter what
the situation, she treated everyone
with respect and civility.”

Stephen Kaufman, chief of the
Criminal Division in the U.S. Attorney’s
Office, said Hay embodied the
principles of the American Inns of
Court, which include professionalism,
ethics, civility and legal acumen. It is
fitting that she was a founding member
of the first Pittsburgh chapter of the
American Inns, which is now called
The Honorable Amy Reynolds Hay
American Inn of Court.

“She believed attorneys should be
able to advocate strongly for their
clients and at the same time act with
civility and courtesy toward each
other and the court,” said Kaufman.
“She impressed this culture of respect
and collegiality on every one of 
her trial advocacy students at the 
University of Pittsburgh School of
Law, where she served as an 
adjunct professor.”

No one was more proud of Hay than
her husband, Judge Lester Nauhaus.
He told those attending the dedication

ceremony that his wife was born to be
an assistant U.S. attorney. 

“Her many awards and the love
her fellow workers had for her

testifies to that,” he said. “I 
marveled at her ability as a 
lawyer, an administrator, teacher
and mentor.” n

PHOTO BY CHRIS HAY
The U.S. Attorney’s Office recently dedicated a conference room in memory of Amy
Reynolds Hay.  She worked in the office from 1984 until becoming a U.S. Magistrate Judge
in 2003. Proudly displaying the plaque that adorns the wall as a tribute to her are U.S.
Attorney David Hickton, left, and her husband, Judge Lester Nauhaus.
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Supervisor’s knowledge of unreported
overtime may lead to liability 
by Maria Greco Danaher

The Fair Labor Standards Act
(FLSA) requires employers to pay
non-exempt employees at least one
and a half times their regular hourly
wage for every hour worked in excess
of 40 per week.

Courts regularly have held that the
goal of the FLSA is to counteract the
inequality of bargaining power
between employees and employers.

Recognizing that goal, the 11th U.S.
Circuit Court of Appeals recently held
that if an employer knew or had reason
to know an employee had under-
reported work hours, that employer
cannot escape liability under the
FLSA by asserting that the employee
inaccurately and purposely reported
his or her work hours incorrectly.
(Bailey v. TitleMax of Ga., Inc., 11th
Cir., No. 14-11747, January 15, 2015).

Santonias Bailey worked at a
TitleMax store in Jonesboro, Georgia,
for less than a year. He alleges that
during that time he worked overtime
hours which he did not report and for
which he was not paid. Bailey asserts
that he worked “off the clock” because
his supervisor told him that TitleMax
“does not allow overtime pay,” and
that he was encouraged not to report
overtime hours when recording his
work time. He further alleges his
supervisor changed his hours, at one
point adding an unpaid lunch hour
when, in fact, Bailey claims to have
worked through lunch.

Bailey sued, claiming violation of
the FLSA, and TitleMax moved for
summary judgment. The motion was
granted by a district court that pointed
to Bailey’s violation of company
policies requiring accurate time
entries by employees.

On appeal, however, the circuit
court reversed that decision, holding
that once an employee has established
that he or she has worked overtime
without pay and that the employer
knew (or should have known) the
overtime was worked, no “equitable”
defense can be asserted to defend
against the FLSA claim. 

An equitable defense shifts most or
all of the responsibility to the employee.
Here, TitleMax claimed that Bailey
did not follow the company’s policy
for reporting accurate time records,
and/or should have complained about
his supervisor’s directives about
working unpaid overtime. 

The 11th Circuit rejected the
equitable defense, finding that the
evidence indicating Bailey’s supervisor
knew of the under-reporting precluded
the assertion of the equitable defenses.
To do otherwise would contravene the

purpose of the FLSA and would allow
an employer to rely on written policies
regarding accurate reporting, while
allowing supervisors to undermine
those policies by encouraging, or even
requiring, under-reporting.  

The case was remanded back to the
lower court to allow Bailey’s claim to
go forward to trial. While the 11th
Circuit’s ruling does not assure that
the employee will succeed at trial, it
seems to impose another level of
diligence on employers.

This holding goes beyond the
FLSA’s requirement that employers
should have policies and procedures
for assuring accurate reporting of
work hours. It imposes an affirmative
duty on employers to assure that
supervisors and managers are not
making statements contradictory to
those policies, with or without the
company’s imprimatur. n

Michael D. McDowell, Esq.
Arbitrator and Mediator

labor • employment • securities
commercial • energy

www.ArbitrationsAndMediations.com

• Over Thirty Years of Experience 
in Alternative Dispute Resolution 
and Complex Litigation

• Member, National Academy of Arbitrators

PO Box 15054  •  Pittsburgh, Pennsylvania 15237

MMcDowell@ArbitrationsAndMediations.com

412-260-5151

Experience. Responsiveness. Attention.

305 Mt. Lebanon Boulevard, Suite 205
Pittsburgh, Pennsylvania 15234
412.571.9552 office
acornelius@ajciplaw.com

RESULTS
Andrew J. Cornelius, P.C.  |  Intellectual Property Law
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Volunteers from the Allegheny County Bar Foundation Attorneys Against Hunger program kept busy this winter with outreach events at Squirrel Hill Community Food Pantry and Rainbow
Kitchen. Thanks to all of our wonderful volunteers!

Thank you Attorneys Against Hunger volunteers!
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Kennedy T. Friend Education Fund
for Yale University and 

University of Paris Students

Under the will of Kennedy T. Friend, a trust fund known as
the Kennedy T. Friend Education Fund was established to
provide financial assistance to any child of an attorney whose
principal place of practice is in Allegheny County and who
attends either Yale University or the University of Paris.
There are two permanent Trustees of the fund, PNC Bank and
Alice B. Mitinger, Esq., and two ex officio Trustees, the
President of the Allegheny County Bar Association, and the
President of the Yale Club of Pittsburgh. 

The Trustees determine the amount of the grants for students
attending Yale or the University of Paris in June of each year
for the following school year. The amount of the grants varies
in accordance with the income of the fund and the number of 
eligible applicants.

Any attorney whose child may be eligible to receive a grant
from the Kennedy T. Friend Education Fund should contact
PNC Bank at 412-768-7587. It is recommended that the
application for scholarship be submitted at the same time as
the admission application is made to Yale University or the
University of Paris.

The deadline for application to the Kennedy T. Friend
Education Fund is May 1st. 

For more information please visit
www.acbf.org/Loans_Scholarships/Loans_Scholarships.asp.

Continuing Legal Education
sponsored by the ACBA

BUSINESS LAW SECTION
Tax Aspects of Business Entities and Structures

This program is for practitioners interested in understanding business entity structures such as S-Corp and C-Corps, and the tax implications of the entities. This CLE will also cover
observation and insights of Merger and acquisition disputes involving issues such as representations and warranties, debt covenants and post-closing adjustments.

*Baker Tilly Virchow Krause, LLP, is providing a reception/networking event following the program.

Credits: 1 hour of Substantive CLE credit • When: Thursday, May 7, 2015; Registration: 3:30 p.m.; 4:00 p.m. - 5:00 p.m. • Where: Rivers Club • Cost: $35 for Business Law Section members, $45 for
ACBA members, $55 for Non-ACBA members • Last date to pre-register: Tuesday, May 5, 2015, 10:00 a.m.

ENVIRONMENT & ENERGY LAW SECTION
Ethical Issues in Environmental and Energy Law

This program will be a panel discussion of a set of real and hypothetical situations that involve questions of ethics and the application of the Rules of Professional Conduct, 
including topics such as confidentiality of client information, potential adversity of representation between former and current clients, representation of multiple and 

potentially adverse parties, communications with represented and unrepresented parties, and engaging in business dealings with clients.

Credits: 1 hour of Ethics CLE credit • When: Wednesday, April 22, 2015; Registration: 11:30 a.m.; 12:00 p.m. - 1:00 p.m. • Where: ACBA Conference Center Auditorium, 920 City-County Building •
Cost: $35 for Environment & Energy Law Section members, $45 for ACBA members, $55 for Non-ACBA members • Last date to pre-register: Monday, April 20, 2015 10:00 a.m.

INSTITUTE FOR GENDER EQUALITY & THE WOMEN IN THE LAW DIVISION
Her Place at the Table: Negotiating Skills for Women

Research shows that women get excellent outcomes when they negotiate on behalf of others. Everyone brings personal baggage to the negotiation process that can interfere with effectiveness.
Our research has shown, however, that the baggage can be particularly heavy for women and the costs high for their careers. Many women are unsure of how to negotiate confidently –
and for good reason: expectations of women are different than they are of men. As a result, some women avoid negotiation at all costs. Others undermine their efforts before they even sit
down at the bargaining table. And still others, unaware of the pervasive assumptions people have about how women negotiate, react "in the moment" in ways that hamper the best results.

Grounded in research, this session will give attendees the tools and techniques to competently adopt negotiation strategies to solve problems in both formal and informal workplace
situations. Key takeaways from this interactive workshop include understanding how gender can impact negotiation success and what to do about it; identifying the things that successful

women negotiate for and why they are critical to success; and learning to negotiate in a style that is both personally authentic and culturally compatible.

*Lunch will be provided.

Credits: 1.5 hours of Substantive CLE credit • When: Wednesday, April 29, 2015; Registration: 12:00 p.m.; 12:30 p.m. - 2:00 p.m. • Where: Koppers Building, Grant Room, 9th Floor • Cost: $100 for
ACBA members, $125 for Non-ACBA members • Last date to pre-register: Monday, April 27, 2015, 10:00 a.m.

Registration information for all programs unless otherwise noted: Mail in registration form with payment to the ACBA CLE Department at
400 Koppers Building, 436 Seventh Avenue, Pittsburgh, PA 15219. Credit card registration is also available at www.acba.org/CLE-Events/Events-and-Programs.



also been chosen as a 2015 Woman of
Achievement by the Allegheny County
District Attorney’s Office. Heather
was selected by the RNLA for the
Betty Murphy Award as she is an
“unsung hero, member, trailblazer, with
entrepreneurial spirit, a community
service leader, and an organization
builder who inspires others’ efforts.”
She received the award during the
RNLA’s 30th Annual National Policy
Conference on March 20, 2015 at the
National Press Club in Washington,
D.C. She was a leader in the fight
against the corrupt election practices
of the Association of Community
Organizations for Reform Now (better
known as ACORN). Heidelbaugh was
also honored as a 2015 Woman of
Achievement at the 10th Annual
Women of Achievement Awards that
took place on March 5, 2015 at the
Omni William Penn Hotel in
Pittsburgh, PA. Hosted by Allegheny
County District Attorney Stephen A.
Zappala, the Women of Achievement
Awards are a celebration of
Women’s History Month and honor 20
successful, prominent women from
the Greater Pittsburgh region.
Honorees were selected based on
excellence in their fields, significant
contributions to the betterment of
their communities, and outstanding
accomplishments for the advancement
of women. Heidelbaugh is a partner in
the Litigation Practice Group at Leech
Tishman and is an experienced
lawyer who focuses her practice on
commercial litigation matters.

People on the Move
Clark Hill PLC is pleased to

announce Danny P. Cerrone, Jr. and
Gavin P. Williams have been elected

to membership in the firm. Cerrone is
a member of the firm’s Construction
Practice Group. He is a civil trial
lawyer with a concentration in general
commercial matters. Williams is a
member of the firm’s Banking and
Finance Practice Group. His primary
areas of practice are corporate and
commercial finance.

Morgan, Lewis
& Brockius LLP
is pleased to
announce the
appointment of
partner John G.
Ferreira as man-
aging partner of
the firm. He pro-
vides the full spec-
trum of services in
employee benefits,
executive and equity
compensation, and

related areas, counseling companies
in every industry sector. He also
works with nonprofit institutions and
individual executives, provides clients
support in litigation and transactional
matters and collective bargaining, and
represents clients before the U.S.
federal agencies responsible for
regulation of employee benefit plans
and programs.

Danny P.
Cerrone, Jr.
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of 38 members, 18 of whom are district
representatives and 13 are at large
members. Lieber represents nonprofit
organizations in a wide variety of
matters, including state and federal
tax exemptions, charitable trust
litigation, corporate restructuring
and governance, employment, financing
and public-private partnerships. She
is an approved Mediator and Early
Neutral Evaluator in the Alternative
Dispute Resolution Program of the
U.S. District Court for the Western
District of Pennsylvania.

The Pittsburgh
Post-Gazette on
March 8, 2015
featured an article
written by attorney
Todd Spivak,
owner of Spivak
Law Firm, on the
issue of Allegheny
County tallying
more domestic-
violence fatalities
than any other
Pennsylvania county.

Crack Down On Domestic Violence
In Allegheny County focuses specifically
on the grisly death of Pittsburgh
woman Maureen Karr that occurred
over the holidays, and calls for
increased judicial involvement at
Protection From Abuse (PFA) hearings.
A two-time Pulitzer Prize nominee,
Spivak handles all areas of family law
and criminal defense with a focus on
child custody and PFA matters.

Leech Tishman
is pleased to
announce that firm
partner Heather S.
Heidelbaugh has
been selected as
the 2015 recipient
of the Republi-
can National
Lawyers Associa-
tion (“RNLA”)
Betty Murphy
Award and has

News and Notes
Nancy Wilson has been named

Regional Director of the National
Labor Relations Board (NLRB) office
in Pittsburgh (Region 6). In her new
position, Wilson will be responsible
for enforcement of one of the nation’s
primary labor laws covering private
sector employees in western Penn-
sylvania, counties in northern West
Virginia, Garrett and Allegany
Counties in Maryland, and Highland
County in Virginia. She began her 27-
year career as a Field Examiner with
the NLRB in its Newark, New Jersey
office. After 17 years in the Newark
office, Ms. Wilson transferred to then
Region 11 (Winston-Salem) where she
continued working as a senior Field
Examiner. In 2006, she was promoted
to the Supervisory Field Examiner
position. In 2013, she was promoted to
the Assistant to the Regional Director
position in Region 10 (Atlanta), which,
in addition to the Regional Office in
Atlanta, also includes a Sub-regional
Office in Winston-Salem and two
Resident Offices in Birmingham, AL
and Nashville, TN. The NLRB is an
independent federal agency enforcing
the National Labor Relations Act,
which guarantees the right of most
private sector employees to organize,
to engage in group efforts to improve
their wages and working conditions, to
determine whether to have unions as
their bargaining representative, to
engage in collective bargaining, and to
refrain from any of these activities. It
acts to prevent and remedy unfair
labor practices committed by private
sector employers and unions.

Penina Lieber, partner at Dinsmore
& Shohl, has been elected to the Board
of Governors of the American Bar
Association (ABA). Lieber will serve
as District 3 Governor and represent
Pennsylvania and New Jersey. The
ABA Board of Governors has the
authority to speak for the ABA and
develops specific plans of action for
the association. The Board is made up

Bar Briefs

C O N N E C T  W I T H  U S  S O C I A L L Y
facebook.com/alleghenycountybar                  @AlleghenyCoBar

Lawyers’ Mart
APPRAISALS

ANTIQUE AUTO APPRAISALS for all vehicles 1900 to
1990. Expert Witness. Diminished Value. Certified
Appraiser - K. Merusi. 412-731-2878.

DOCUMENT EXAMINER/
HANDWRITING

J. WRIGHT LEONARD, BCFE, CDE. Certified. Experienced
in Federal, State & Local Courts. Testimony in Civil &
Criminal Matters. 215-735-4000.

ECONOMIST/VOC. EXPERT
WM. HOUSTON REED, Ph.D. – 25+yrs. of forensic
economics & vocational eval. expertise in one report.
1-888-620-8933.

ESTATE PLANNING
IF YOUR CLIENTS ARE CONSIDERING CHARITABLE
GIVING as part of their estate planning The Pittsburgh
Presbytery Foundation can provide a means to support
charitable work helping those in need throughout SW

Pennsylvania. For more information contact the Foundation
at www.pghpresbytery.org/pghpresbyterianfdn.htm or
Rev. Dr. Douglas Portz at 412-323-1400 Ext 318.

INSURANCE PROPERTY
CLAIM EXPERT

INSURANCE PROPERTY CLAIM EXPERT – First and third
party claims. Licensed insurance adjuster and public
adjuster. Rob Massof (412) 563-6670, rmassof@aol.com.

LEGAL ETHICS COUNSEL
RICHARD H. LINDNER. Advice to attorneys on legal
ethics matters. Consulting services relating to disciplinary
and reinstatement proceedings, Client Security Fund
matters, and Bar admission applications. Admitted in
PA since 1978. 412.283.1006. LindnerEthics.com.

PROCESS SERVICE
INVESTIGATING

THE IMPOSSIBLE WE DO RIGHT AWAY! MIRACLES
TAKE A LITTLE TIME. EMPIRE INVESTIGATION (412)
921-4046. Visit us on our website, www.empireinv.com.

Gavin P.
Williams

John G.
Ferreira

Heather S.
Heidelbaugh

Todd
Spivak

www.pittsburghlegaljournal.org/type

If you have an idea for an article,
please contact Jennifer Pulice at

jpulice@acba.org or 412-402-6623.



As an added member bene�t, the ACBA has partnered with JobTarget,
the leading provider of world-class career centers, to provide our members 
with a state-of-the-art career center. 

�e career center, which can be found on our website under “Career Services,” 
provides a comprehensive job search and posting resource.
 
�e career center includes:

  support sta�

anonymous

  con�dential information

  not often seen on mass job boards

Allegheny County Bar Association
Raising the Bar on Legal and Community Service

www.acba.org

CAREER SERVICES CENTER
ACBA
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