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Zittrain Forum presents award-
winning author Rebecca Skloot May 4

by Drew Hardman

Award-winning science writer
Rebecca Skloot will dissect her ground-
breaking bestseller, The Immortal Life
of Henrietta Lacks, and explore the
controversial fields of gene patents,
medical research, and bioethics and
their impact on the legal community at
the upcoming ACBF Zittrain Forum on
Law & Public Policy, scheduled for May
4 at the Fairmont Pittsburgh.

Published in 2010, The Immortal
Life of Henrietta Lacks tells the true
story of a poor southern tobacco farmer
whose unique cells paved the way for
some of the most important medical
advances in history, including the
development of the polio vaccine, in

vitro fertilization, cancer research, and
gene mapping. Though her cells played
a vital role in modern medicine, Lacks’
story went untold for many years after
her death.  Her remarkable cells—
worth a fortune in the medical indus-
try—were removed for research
purposes without her knowledge or
permission, feeding the fire in today’s
ongoing bioethics debate.

“It’s a very hot topic because as
medicine progresses it becomes
more prevalent that the industry can
cure diseases and make advances
through genetics,” Foundation Director
Lorrie Albert said. “The medical
research industry is a multi-million
dollar industry, so who profits from
these advances becomes a big
question. This issue has far-reaching
legal implications.”

Lacks’ cells were discovered in a
tissue sample taken from a cancerous
tumor—a condition that would eventually
lead to her death in 1951. Scientists
labeled her cells “immortal” because of
their ability to multiply an infinite
number of times in laboratory culture
samples. Her cells were divided into
multiple batches for use in research
across the world.

“Once they could sustain cells on
their own, scientists could grow them,
culture them, and use them to experiment
with new drugs and research and test
things like the Polio vaccine,” Albert
noted. “It was a huge discovery for
medical science.”

To ensure anonymity, Lacks’ cells
were labeled “HeLa,” combining the

first two letters of her first and last
name. While her cells lived on to
spark a multimillion-dollar industry,
Lacks died at the age of 31 and was
buried in an unmarked grave in a
small town in Virginia. Her family
first learned of their mother’s
famous cells over 20 years after her
death when a group of scientists tested
her children for similar genetic
traits. They have not profited from
the “HeLa” cells.

The Immortal Life of Henrietta
Lacks heightens awareness of the
bioethical concerns behind informed
consent and biological patents—issues
that are making waves in courtrooms
across the country.

“Gene patenting is currently under
attack,” said Thomas Wolski, a patent
attorney with The Webb Law Firm who
focuses on intellectual property litigation
and patent prosecution in the
biotechnology, pharmaceutical and
medical device sectors.

In March 2009, the ACLU filed a
lawsuit against Myriad Genetics
(ACLU v. Myriad Genetics) over its
patents which claimed ownership to
methods and materials related to the
isolation of  and, which are part of the
tumor suppressor gene family in
humans. The patents further claim
ownership over methods of comparing
these genes to healthy genes for the
purposes of detecting abnormalities or
genetic mutations in DNA sequences.

“The ACLU is arguing that the genes
are not invented, they are discovered,
and therefore should not be patent
eligible subject matter, which is similar
to the issues that surrounded  the HeLa
cell line,” Wolski said. “If the ACLU is
successful, the result could mean that
all patents directed to any naturally
occurring gene would be invalid,” said
Wolski. “In Moore v. Regents of the
Univ. of Ca., the California Supreme
Court held that a person’s discarded
tissue is not owned by that person. This
opened the door for others to take the
biomaterial and use it in research or to
commercialize it.”

While Wolski acknowledges that in
some ways, the BRCA case questions
who owns genes that have been isolated
from a person’s body, he also notes the
incentives gene patents provide to the
development of new technology. “These
patents often form the basis for investors
to invest in a new company. With this
investment, new biotech companies
have money to develop the technology
into a useful product and fund the often
expensive FDA approval process.”
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The story of Henrietta Lacks also
brings to light racist practices
prevalent in the medical profession
dating back to the time of slavery.
According to Skloot’s website,
Lacks was treated in the “colored”
ward of Johns Hopkins Hospital,
where experimentation on African
Americans was commonplace in 
the 1950s.

Skloot’s appearance at the Zittrain
Forum on Law & Public Policy comes
on the heels of a worldwide tour
promoting The Immortal Life of
Henrietta Lacks, first published in
February of 2010 after 10 years of
writing and research. The book was
an instant New York Times Bestseller,
and will provide the back-story for an
upcoming HBO film produced by
Oprah Winfrey. Other honors include
the Amazon.com award for Best Book
of 2010 and the Chicago Tribune
Heartland Prize for non-fiction, as
well as two Goodreads Choice
Awards for best non-fiction book
and best debut author.

While the book provides a clear
account of the science and legalities
that surround Lacks’ story, it also takes
an in-depth look at the person behind
the test subject. The author examines
not only the life and times of Henrietta
Lacks, but the challenges facing her
children and grandchildren.

“What makes this story so rich is
that Skloot not only tells it from a
scientific perspective, but she has
gone to great lengths to tell the story
through the eyes of the Lacks family,”
Albert said.

The Zittrain Forum on Law & Pub-
lic Policy commences with registra-
tion at 11:30 a.m., followed shortly
afterwards by lunch. Skloot will sign
copies of The Immortal Life of Henri-
etta Lacks after her presentation.

Established in 2000 by ACBA
members Lester and Ruth Zittrain,
the Zittrain Forum on Law & Public
Policy explores complex issues
confronting politics and the legal
community with educational programs
and guest speakers. Through his will,
Lester Zittrain bequested $150,000—
the largest bequest ever given to the
foundation—to support the Zittrain
Forum. The program has sponsored
multiple speakers at the ACBA
Bench-Bar Conference, as well as the
inaugural Zittrain Forum in 2008,
which spotlighted the presidential
election with a political debate.

Continued on page 11
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Judge Hens-Greco made Admin.
Judge of Family Division

by Tracy Carbasho

Judge Kathryn Hens-Greco plans
to uphold the same ideals that have
contributed to a high standard of
excellence in the Family Division of
the Allegheny County Court of
Common Pleas.

“My hope is that the Family Division
is known as a model court that strives to
find innovative and efficient methods of
helping families resolve the complex
issues presented in our courtrooms,”
said Hens-Greco, the new administrative
judge for the division. “Lawyers and 
litigants present complex and emotionally
charged issues, often involving children,
to the court daily. Our ultimate goal as a

court is to provide the highest standard
of judicial review and conduct for
every issue.”

In addition to serving as administrative
judge, she also presides over proceedings
in both the adult and juvenile sections
of the Family Division and serves on
the Domestic Relations Procedural
Rules Committee.

When she first began serving in the
Court of Common Pleas in January
2006, Hens-Greco was assigned to the
adult family section where she has
adjudicated more than 15,000 court
cases, including those involving equitable
distribution, custody, alimony, divorce,
support issues, protection from abuse
orders, court motions, exceptions,
and appeals.

She began hearing juvenile court
matters, including dependency cases
involving abused or neglected children,
in May 2008. She expanded her juvenile
court docket in early 2010 to include
delinquency matters, parental termination,
and adoption cases. She often participates
in judicial site visits to various treatment
facilities and juvenile detention centers.

Now, she is tackling her responsibilities
as administrative judge and is anxious
to continue working with her colleagues
in this new capacity.

“I believe we are very lucky to
currently have a team of experienced
and dedicated judges, as well as talented
and hard-working staff members,” she
said. “My objective as administrative
judge is to provide the Family Court
judges and staff with all of the
resources and training necessary to
ensure we are doing all that we can to
meet those standards.

“I believe the judges and the staff
are motivated to provide the people of
Allegheny County with the highest
standards of ethical stewardship of the
public’s money,” she added. “We have
experienced judges and talented staff
who work long hours.”

Hens-Greco said having knowledgeable
judges and staff members who are
devoted to doing their best is especially
important in Family Court where matters
typically involve children.

“Our judges are often dealing with
children’s lives, how to keep them safe,
how to address the current presenting
problem by identifying the strengths in
the family and helping the family to
resolve its difficulties by using their
own resources,” she noted. “I hope to
continue to foster a spirit of collegiality
and willingness to learn new strategies
to address the changing rules and laws.”

Hens-Greco received her bachelor’s
degree in psychology in 1979 from Le

Moyne College in Syracuse, N.Y., and
her law degree in 1985 from the Antioch
School of Law in Washington, D.C.

Prior to serving on the bench, she
was a partner at several local law firms
with a primary area of practice in family
law. She developed an adoption practice
and was part of the legal team responsible
for confirming the law of second parent
adoptions in Pennsylvania.

She also served as a court-appointed
custody mediator from 1998 to 2005 for
the Court of Common Pleas’ Generations
Mediation Program. In addition, she
volunteered as a mediator with the
Pittsburgh Mediation Center from 1994
to 2005. Her background made her a
good choice to serve as a faculty member
for the Mediation Resources Faculty
for State Mandated Family Mediation
Training in West Virginia.

Throughout her legal career, she has
remained active in professional
development programs and has performed
extensive pro bono work. She is an active
participant in the Supreme Court Round-
table for Children, Families and the
Courts, the Disproportionate Minority
Contact Committee, and the Greenbook
Implementation Committee for Protection
from Abuse Court Reform.

Hens-Greco was a presenter on the
status of the law for same-sex couples
in 2006 at the State Trial Judges
Association. In January 2010, she was
chosen to serve as a facilitator at the
statewide training for the Court of
Common Pleas New Judges School.

Her involvement in professional
organizations has brought many accolades
her way. For example, she received the
Thomas Merton Center’s Star of Justice
Award in 2001 for her work regarding
same-sex adoptions. A year later, she
was awarded the Pittsburgh Post-
Gazette’s Community Champion Award.

Hens-Greco has volunteered as a pro
bono attorney for numerous local
organizations, including the YWCA
Legal Resources for Women, the
Neighborhood Legal Services 
Association, the Pittsburgh AIDS Task
Force, the Allegheny County Bar
Association Indigent Divorce Program,
the Family Law Section’s Pro Se Motions,
Legal Aid for Children Advocacy Referral
Project, and the Pennsylvania Advocates
for Lesbian and Gay Parents.

She is a member of the ACBA and
the National Association of Women
Judges. She is the co-founder of the
Ohio-Meadville District Winter Institute
and a former board member for the
First Unitarian Church of Pittsburgh,
the Women’s Law Project of Pennsylvania,
and the Persad Center Inc. ■
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Pa. Supreme Court issues
attorney-client privilege decision
by Tracy Carbasho

The Pennsylvania Supreme Court’s
stance regarding attorney-client
privilege is expected to facilitate open
communication between counsel and
those seeking legal advice.

“Take comfort that Pennsylvania’s
attorney-client privilege does protect
what lawyers say to their clients
provided all of the other requisite
elements of the privilege are satisfied,”
said Kevin Allen, a partner at Thorp
Reed & Armstrong, who is recognized
as an expert on the subject of attorney-
client privilege. “But be cautious.
Aside from this now resolved issue
over the one-way or two-way nature of
the privilege, the privilege is a fragile
thing and it can be lost or not properly
triggered if lawyers are not careful.”

The Supreme Court justices voted 5
to 2 on February 23 to reverse an order
previously issued by the Pennsylvania
Superior Court, which declared that
attorney-client privilege is merely a
one-way street. The lower court stated
in Nationwide Mutual Insurance
Company v. Fleming that the privilege
protects only confidential communications
made by clients to their counsel in
connection with the provision of legal
services. The Superior Court’s decision
noted the protection did not apply to
communications, such as correspondence,
from attorneys to their clients.

However, the Supreme Court held in
Gillard v. AIG Insurance Co., that the
attorney-client privilege operates like a
two-way street to protect confidential
client-to-attorney and attorney-to-client
communication made for the purpose
of obtaining or providing professional
legal advice.

“Gillard has implications for any
and all interactions between lawyers
and clients in Pennsylvania,” said
Allen, author of a book entitled The
Attorney- Client Privilege and
Work-Product Doctrine in Pennsylvania.
“It will free lawyers from the
apprehension and uncertainty
engendered by Nationwide.

“I don’t think the Gillard resolution
of the issue was a surprise,” said Allen.
“I think lawyers, to the extent that they
were aware of it, were very surprised
by Nationwide’s ruling that the privilege
did not protect communications from
lawyer to client.”

The Supreme Court was unable to
render a majority opinion in Nationwide
v. Fleming in January. Only four
justices participated in the decision-
making process because Justices

Debra Todd and Seamus McCaffery
recused themselves since they heard
the same case when they were on the
Superior Court bench.

The remaining justices were split 2-2
with Justices Michael Eakin and Max
Baer voting to uphold the Superior
Court’s decision in Nationwide and
Justices Thomas Saylor and Chief
Justice Ronald Castille opting to
reverse the lower court’s ruling. The
Supreme Court was absent one justice
at the time due to a retirement and the
2-2 split affirmed the Superior
Court’s decision.

The Supreme Court then agreed
to hear Gillard, a case where the
Superior Court judges had relied on
the ruling in Nationwide.

Allen noted that the Nationwide case
took what he calls a very restrictive
view of the scope of privilege. In this
particular case, the Superior Court’s
decision, which was consistent with the
Pennsylvania statutes codifying the
privilege and several prior decisions,
stated the privilege directly protects
only communications flowing from
client to counsel and does not protect
communications from counsel to client.

“What was unusual about Nationwide
is that it took a very restrictive view of
what the courts had previously
recognized as the derivative protection
afforded to counsel-to-client communi-
cations, meaning that counsel-to-client
communications, while not directly
protected, would be afforded protection
if the disclosure of those communications
would have revealed prior client-to-
counsel communications,” added Allen.
“Prior to Nationwide, the courts had
taken a fairly expansive view of the
derivative protection to the point
where essential counsel-to-client
communications, provided they were
confidential and made in connection
with the provision of legal advice, were
usually protected by the privilege.”

However, Nationwide took a much
more stringent outlook of the derivative
protection, stating that many counsel-
to-client communications that were
assumed by both counsel and their
clients to be protected actually fell
outside the privilege.

According to Allen, Gillard not only
reversed Nationwide’s limited view of
the derivative protection, but it also
appears to have eliminated the
direct/derivative distinction. The
Supreme Court opinion holds that
client-to-counsel and counsel-to-client
communications are protected directly
by the attorney-client privilege provided

all of the other requisite elements of
privilege are satisfied.

“Gillard also flags, but does not
resolve, another major issue regarding
the attorney-client privilege. Today,
under Pennsylvania law, there is an
automatic right to take an interlocutory
appeal for a party compelled by a trial
court to produce a document or other
communication that the party believes
to be privileged,” noted Allen. “In
Gillard, the court noted that in a
separate case it is currently considering
the possibility of doing away with that
automatic right to take an interlocutory
appeal in that instance.

“That would be a fairly significant
erosion of the attorney-client privilege
in that if a trial court makes a plainly
erroneous decision and compels the
disclosure of a privileged communication,
a party could be forced to disclose that
document with the only recourse being
an appeal of that issue at the conclusion
of the entire case,” added Allen. “The
appellate court might eventually con-
clude that the trial court was wrong,
but you can’t completely un-ring the
bell. At that point, the confidential
communication between client and
counsel has been disclosed and
potentially made public.”

Dissension arose among the Supreme
Court justices when the majority voted
in Gillard to overturn the previous ruling
in the Nationwide case. Providing the
majority opinion in the Gillard case
were Castille, Saylor, Baer, Todd, and
Orie Melvin. Dissenting views were
expressed by Eakin and McCaffery.

The Gillard litigation entailed a bad-
faith claim arising out of the manner in
which AIG handled the appellee’s
uninsured motorist claim. The opinion
states that during discovery, William
Gillard sought production of all
documents from the file of the law firm
representing the insurers in the
underlying litigation.

The appellants withheld and redacted
documents created by counsel, asserting
the attorney-client privilege. In
response, the appellee sought to
compel the production of the docu-
ments, taking the position that Section
5928 limits the attorney-client privilege
in Pennsylvania to confidential
communications initiated by the client.

The appellee’s motion conceded that
certain lawyer-initiated communications
might contain information originating
with the client and accordingly might be
privileged. However, the appellee
observed that the appellants had not
sought such derivative protection, but

rather asserted the privilege broadly as
if it were a “two-way street.” Whereas, the
appellee maintained the privilege is a one-
way street and must be strictly contained
to effectuate the will of the General
Assembly and minimize interference
with the truth-determining process.

The insurance company, on the other
hand, noted the purpose of the privilege
is to foster the free and open exchange
of relevant information between
lawyers and their clients.

The Supreme Court opinion, which
reversed the Nationwide ruling, states:
“The justices favoring reversal took a
broader approach to the attorney-client
privilege than that of the Superior
Court. The opinion expressed agreement
with amici that a ‘narrow approach to
the attorney-client privilege rigidly
centered on the identification of specific
client communications’ was unworkable
in that attorney advice and client input
are often inextricably intermixed.”

The justices supporting the opinion
also reasoned that allowing for derivative
protection, but closely limiting its
scope, would lead to uncertainty and
undue precaution in attorney-client
discussions rather than fostering the
desired frankness.

The ruling was welcomed by seven
amici filers, including the Philadelphia
Bar Association and the Association of
Corporate Counsel.

The American Bar Association had
stated in its filing that it “strongly supports
the preservation of the attorney-client
privilege and work-product doctrine as
essential to maintaining the confidential
relationship between client and attorney
required to encourage clients to
discuss their legal matters fully and
candidly with their counsel so as to
promote compliance with the law
through effective counseling, ensure
effective advocacy for the client,
ensure access to justice and promote
the proper and efficient functioning of
the American adversary system of justice.”

However, the dissenting justices
expressed their own opinions. Eakin
stated he could not agree with the
majority that the attorney-client privilege
applies with equal force to attorney-to-
client communications as it does to
client-to-attorney communications.

“Certainly, a derivative privilege
equally protects those attorney-to-
client communications containing
client-to-attorney communication, but
where the communication contains no
information at all emanating from the

Continued on page 11
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U.S. Supreme Court rules “cat’s paw”
theory can create discrimination liability
by Maria Greco Danaher

The U.S. Supreme Court has held, by
unanimous opinion, that an employer
may be held liable for employment
discrimination under the Uniformed
Services Employment and Reemployment
Rights Act (USERRA) based on the
“discriminatory animus” of an employee
who influenced, but did not make, an
ultimate employment decision. In
interpreting the so-called “cat’s paw”
theory of liability, the court declined to
adopt the approach suggested by the
employer: that a decision-maker’s
independent investigation and rejection
of an employee’s allegations of
discriminatory animus should negate
the effect of any prior discrimination in
subsequent actions against that
employee. Instead, the court held that
“if a supervisor performs an act
motivated by antimilitary animus that
is intended by the supervisor to cause
an adverse employment action, and if
that act is a proximate cause of the
ultimate employment action, then the
employer is liable under USERRA.”
Staub v. Proctor Hospital, No. 09-400,
U.S. Supreme Court (March 1, 2011).

Vincent Staub was employed by
Proctor Hospital as an angiography
technologist, and is a veteran member
of the U.S. Army Reserve. Staub’s
immediate supervisor (Mulally),
allegedly was hostile to Staub’s military
obligations, often scheduling Staub to
work on the weekend rotation, which

created conflicts with his military drill
schedule. According to Staub, Mulally
also scheduled him for extra shifts so
he could “pay back” his co-workers for
making everyone else having to “bend
over backwards” to cover his Reserve
absences. Staub reported the problem
to his department head (Korenchuk),
without success. In fact, Korenchuk also
allegedly made similar comments about
Staub’s reservist duties, characterizing
them as a “waste of taxpayers money.”

In January of 2004, Staub received a
Corrective Action form from Mulally.
In April, Korenchuk informed Proctor
Hospital’s vice president of human
resources Linda Buck, that Staub had
violated the January Corrective Action.
Relying on Korenchuk’s accusation,
Buck fired Staub. Staub filed suit
against the hospital claiming that his
discharge was motivated by hostility to
his military status, in violation of the
USERRA. Specifically, Staub argued
that while Buck was not hostile to his
military obligations, Mulally and
Korenchuk (who were hostile) influenced
Buck’s ultimate employment decision.
A jury found in Staub’s favor. The
Seventh Circuit Court of Appeals
reversed, ruling that Buck was not
wholly dependent on the advice of
Korenchuk and Mulally and therefore,
that the decision was not based upon
Staub’s military status.

The issue before the Supreme Court
was under what circumstances an
employer may be held liable if the

company official who makes an
adverse employment decision has no
discriminatory animus, but is influenced
by previous company action that is the
product of discriminatory animus in
someone else. In deciding this issue,
the Supreme Court pointed out that
under the USERRA, employers are
prohibited from engaging in certain
employment actions if an employee’s
membership in the uniformed services
“is a motivating factor in the employer’s
action.” Staub argued that although
Buck was not motivated by discriminatory
animus in firing him, Proctor Hospital
should be responsible because Mulally
and Korenchuk acted with discriminatory
animus in placing an unfavorable entry
on his personnel record. Proctor Hospital
argued that an employer is not liable
unless the de facto (or actual) decision-
maker has a discriminatory animus.

The Court held that Mulally’s and
Korenchuk’s discriminatory intent was
sufficient for liability against the hospital
under the USERRA. In rejecting Proctor
Hospital’s interpretation of USERRA
as “implausible,” the Court noted that
the employer’s view would lead to the
“improbable consequence that if an
employer isolates a personnel official
from an employee’s supervisors, vests
the decision to take adverse employment
actions in that official and asks that
official to review the employee’s
personnel file before taking the adverse
action, then the employer will be
effectively shielded from discriminatory

acts and recommendations of supervisors
that were designed and intended to
produce the adverse action.”

Based upon that rationale, the court
concluded that the presence of an
independent investigation does not
shield an employer from liability
where the investigation took into
account a supervisor’s biased report.
According to the court, in such
circumstances, the employer is at fault
“because one of its agents committed an
action based on discriminatory animus
that was intended to cause, and did in
fact cause, an adverse employment
decision.” Because there was evidence
that Mulally’s and Korenchuk’s actions
were motivated by hostility toward
Staub’s military obligations, and
because there was evidence that Mulally’s
and Korenchuk’s actions were causal
factors underlying Buck’s decision to
fire Staub, the U.S. Supreme Court
reversed and remanded, asking the
Seventh Circuit to determine whether a
new trial was warranted.

Employers should recognize the
importance of this case in the disciplinary/
decision-making process. When
supervisors act in ways that might
suggest discriminatory motives, those
actions create unnecessary risks of
litigation and possible liability for
employers. Of  note is the fact that in
this case, the decision-maker did not do
an independent investigation but

Continued on page 11
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Employee’s post-termination online
posts do not eliminate reinstatement
by Maria Greco Danaher

Recently, employers’ attention was
focused on the settlement of a matter in
which the NLRB originally had
announced plans to prosecute a
complaint brought by its Connecticut
regional office regarding the termination
of a union member/employee who had
posted negative remarks about her
supervisor and her employer on her
personal Facebook page. The employee
had been fired specifically for posting
the derogatory comments. After
investigating that firing, the regional
office determined that the postings
were “concerted activity” which was
protected by federal law, and that the
employee’s discharge was a violation of
Section 7 of the National Labor Relations
Act. It also determined that the company’s
Internet policy was overly restrictive to
the extent that it precluded employees
from making any disparaging remarks
when discussing the company or its
supervisors. Both issues were settled,
with the company agreeing to a revision
of its Internet policies to ensure that
they did not restrict employees’ rights
to communicate freely about working
conditions, and an agreement from the
company not to fire individuals for
engaging in such activity.

Within weeks of that settlement, the
NLRB issued another opinion—this
time involving an employee who posted
derogatory comments about his
employer after his termination.

Stephens Media, LLC d/b/a Hawaii
Tribune-Herald and Hawaii Newspaper
Guild Local 39117, Communications
Workers of America, AFL-CIO, 356
NLRB No 63, confirming order issued
Feb. 14, 2011. In that case, an
administrative law judge issued a
decision finding that an employer had
violated the NLRA by taking certain
actions, including “disparately and
discriminatorily enforcing its security
access policy against the union;
discriminatorily prohibiting employees
from wearing buttons and armbands in
support of discharged or suspended
employees; and promulgating and
maintaining a rule prohibiting
employees from making secret audio
recordings of conversations in
response to protected activity.” The
same ALJ also ruled that the company
violated the Act by suspending and
discharging certain employees.

The issue of interest here is the fact
that after the ALJ ordered the company
to reinstate the discharged individuals,
the company argued that one of the
individuals should not be returned to
work because of negative blog postings
that he had made after his employment
termination. To support that argument,
the company cited the Supreme Court’s
long-standing 1953 decision referred to
as the Jefferson Standard case.
However, in that case, the question was
whether an employer could lawfully
terminate employees for statements
made during the individuals’

employment, when those statements
disparaged the company’s products.
There, the Supreme Court held that the
terminations were legal because
employees owed a “duty of loyalty” to
the employer, and that the disparaging
remarks concerned “the very interests
which the attackers were being paid to
conserve and develop.” The Jefferson
Standard case also has been cited for
the premise that if an employer
becomes aware of such pre-discharge
conduct after an unlawful discharge/
order to reinstate, back pay may be
cut-off and reinstatement denied to the
employee on the ground that such
conduct, if known, would have supported
the employee’s firing.

The NLRB distinguished the Jefferson
Standard case from the present situation.
Here, the derogatory remarks occurred
post-discharge, after it already had
been determined that the discharge
was unlawful. The focal issue for the
NLRB was whether the employee’s
post-discharge remarks could form the
basis of a denial of reinstatement or
could cut-off a claim for back pay. The
NLRB says that they cannot, stating

that, “[s]imply put, employees who are
unlawfully fired . . . often say unkind
things about their former employers
[after the fact].” According to the NLRB,
employers who violate the law should
not be permitted to escape a full remedy
for the effects of their unlawful actions
based on the fired employees’ “natural
human reactions” to those actions.

This case differs from the Connecticut
case, where the individual was fired for
the derogatory Facebook posts, which
ultimately were considered to be
protected concerted activity. In the
Hawaii Tribune-Herald case, the
employer was found to have unlawfully
terminated an employee, who then
engaged in the derogatory blogging,
which the company then attempted to
use to block reinstatement of employment.
While the two cases are different, the
moral-of-the-story for employers is
similar: do not assume that because the
tenor, the substance, or the timing of
Internet communications is objectionable
to the company, those communications
can form the basis of adverse
employment decisions regarding
employees or former employees. ■

visit the acba
Website At www.acba.org
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Lawrence W. Kaplan Lecture in Conflict
Resolution to be held May 18

by Mary Kate Coleman

The sponsors of the Lawrence W.
Kaplan Lecture in Conflict Resolution
are pleased to announce that this year’s
speaker is Craig E. Runde, Esq. Runde
is the Director of the Center for
Conflict Dynamics at Eckerd College
in St. Petersburg, Fl. where he oversees
training and development on the
Conflict Dynamics Profile assessment
instrument (CDP), a developmental
tool that helps people better understand
how they typically respond to conflict,
and other products and services of
the Center.

He is a frequent speaker and
commentator on workplace conflict
issues and is co-author with Tim Flanagan
of Becoming a Conflict Competent
Leader (Jossey-Bass, 2007), Building
Conflict Competent Teams (Jossey-Bass,
2008), and Developing Your Conflict
Competence (Jossey-Bass, 2010). He is
also a co-author with Dr. Sherod Miller
and Tim Flanagan of a new course entitled
Becoming Conflict Competent (Eckerd
College—Center for Conflict Dynamics
(2010)). Before joining Eckerd, Runde
was the director of the International
Center for Computer Enhanced
Learning at Wake Forest University.
He has practiced law in Colorado
and has taught at the University of
Minnesota Law School and Wake
Forest University.

Runde has a B.A. from Harvard
University, a M.L.L. from the University
of Denver, and a J.D. from Duke
University. To learn more about
Runde, visit www.conflictdynamics.org
or www.conflictcompetent.com.

Runde will speak on the topic of
conflict competence, the ability to use
cognitive, emotional, and behavioral
skills to manage conflict more effectively.
According to Runde, one key element
of conflict competence involves deepening
understanding of the dynamics of
conflicts and one’s own responses to it.
It also entails managing one’s emotional
reactions to gain the composure needed
to consciously choose effective 
responses to conflict. At this point a person

can use constructive communications
techniques to engage with others
involved to develop creative solutions.
Runde notes that organizations can create
climates to support these effective conflict
management approaches.  In doing so,
they will decrease the need for third
party interventions because conflict
participants will be more able to address
problems at the earliest possible stage.

Runde was recommended as a
speaker for this year’s lecture by Ann
L. Begler, Esq. of the Begler Group and
a founder of the Kaplan Lecture. “I
have found Runde’s approach to be so
helpful that it inspired me to actually
become certified to use the Conflict
Dynamics Profile as an assessment tool
for both my mediation and conflict
coaching clients. The CDP’s process of
helping us to identify the hot buttons
that lead us into instantaneous conflict,
and then illuminating both our con-
structive and destructive approaches to
figuring out the fix we’re in, is a terrific
beam of light that gets us to a better
and more productive place. Frankly,
it’s hard to help our clients if we don’t
understand how we manage conflict
ourselves; Runde’s work helps us with
both,” said Begler.

“I found Craig Runde’s book,
Becoming a Conflict Competent
Leader, useful when I was developing
some group leadership coaching
sessions for management teams. Chapter
1 clearly delineates skill sets that
Runde sees as required in a ‘conflict
competent leader.’  Subsequent chapters
flesh out each of these skill sets.  I am
looking forward to hearing him elaborate
on these ideas,” said Ellen J.
DeBenedetti, mediator, trainer, and
conflict coach in private practice.

This year’s event will be held on
Wednesday, May 18, 2011 at the Omni
William Penn Hotel at 530 William
Penn Place in downtown Pittsburgh.  A
reception with a cash bar and hors
d’oeuvres will take place from 5:00

p.m. until 6:00 p.m. in the Monongahela
Room on the 17th floor of the hotel.
The lecture will follow the reception.

The sponsors of the event are the
ACBA Alternate Dispute Resolution
Committee; Collaborative Law Association
of Southwestern Pennsylvania; CVVC’s
Dialogue and Resolution Center; 
and the Mediation Council of 
Western Pennsylvania.

This year marks the eighth
anniversary of the lecture. The lecture
has been named in honor of Ret. Judge
Lawrence W. Kaplan of the Court of
Common Pleas of Allegheny County for
his pioneering effort to bring mediation
to practitioners, the courts, and the
community in Allegheny County and
surrounding areas. The lecture is
intended to advance creative and
critical thinking about conflict resolution
and to inspire ongoing education and
collegiality among dispute resolution
professionals. “Over the past eight
years, the Kaplan Lecture has sponsored
individuals who, like Judge Kaplan, are
not only committed to building trust,
but who challenge our way of
approaching and resolving conflict,”
said Richard D. Rogow, J.D. of
Pittsburgh Mediation Group.

The cost for attending the event is
$50 per person. To RSVP for the
event, please send your check made
payable to the Allegheny County Bar
Association to Marlene Ellis at the
Allegheny County Bar Association,
400 Koppers Building, 436 Seventh
Avenue, Pittsburgh, Pa. 15219 by
May 10, 2011.

Individuals may purchase Runde’s
books online. Books will not be
available this year at the lecture or
through the ACBA. ■

For questions or further information
about the lecture, please contact Mary
Kate Coleman, ACBA ADR Committee
Chair, at mkcoleman@rhwrlaw.com or
Marlene Ellis at mellis@acba.org.

Do You Have Any Jury
Verdicts to Report?

If so, please forward the following information: Court; Case Number; Jury Verdict; Date of Verdict;
Judge; Plaintiff ’s Attorney; Defendant’s Attorney; Type of Case; Experts; and Remarks to: Jennifer

Pulice, ACBA, 400 Koppers Building, 436 Seventh Avenue, Pittsburgh, PA 15219

CRAIG E. RUNDE, ESQ.
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19th annual ACBA Golf Tournament to
be held July 25 at Sewickley Heights

by Erin Rhodes and 
Emma Sombat

With golf season rapidly approaching,
the Allegheny County Bar Foundation
is delighted to announce the 19th annual
ACBA Golf Tournament, which will
take place at Sewickley Heights Golf
Club, July 25, 2011. Participants will
have the chance to experience one of
Pittsburgh’s leading golf courses while
supporting the Allegheny County Bar
Foundation and Neighborhood Legal
Services Association.

“We are raising the bar to new
‘Heights’ with our plans for a truly
memorable day of golf at this choice
venue,” said Golf Committee Chair
Patty Diulus-Myers, a partner at
Jackson Lewis.

Opened in 1961, Sewickley
Heights Golf Club offers a distinctive
environment that promotes a respect
for the game of golf as well as a
naturally beautiful and challenging
golf course. The ACBA Golf Committee
members are enthusiastic to return to
this prestigious club for the first time
since 2004.

The ACBA Golf Tournament will
begin with a lunch buffet and
practice range privileges. The day of
golf is followed by cocktails, dinner,
and an exciting silent auction and
awards ceremony.

Participants are encouraged to register
for the tournament by May 31 and qualify
for “early bird” fees of $265 for ACBA
members and $280 for non-members.
Beginning June 1, registration fees
increase to $280 and $295, respectively.

Competition will be fierce as golfers
compete for a chance to have their
names engraved on four long-standing
awards: the James I. Smith Cup (over-
all team), the Robert L. Kirkpatrick
Cup (overall individual), the Robert B.
Sommer Cup (top scramble foursome),
and the John P. Gismondi President’s
Cup (top ACBA Section/Committee
team). Participants in the tournament
are also eligible for a number of
individual skill competitions, including
prizes for closest to the pin, longest
putt, and longest drive.

Back by popular demand, the fourth
annual “Golf Trip of a Lifetime” raffle
will take place in hopes of raising

additional funds to benefit the ACBF
and NSLA. For $20 per ticket, participants
have the chance to win a week-long golf
tour for two of some of the most historic
and legendary courses in either Scotland
or Ireland. Non-golfers have the option
to take a cash-prize of $5,000 if they are
selected. This unique raffle gives 
supporters the chance to win an exclusive
getaway, for a bargain of a ticket price!

In addition, a 50/50 raffle will take
place, as well as a silent auction,
featuring sports memorabilia, local golf
rounds, and arts and cultural packages.

The success of this annual event
relies largely upon the generous support
of our sponsors. Law firms, corporations,
and all other interested organizations
have a variety of sponsorship
opportunities, ranging from $100 to
$10,000, with increasing benefits and
levels of acknowledgement. The exclusive
Event Sponsor ($10,000) and Tournament
Sponsor ($5,000) levels guarantee special
distinction in marketing materials, hole
sponsorships, and four complimentary
golfers. The Event Sponsor also
receives a full-page ad on the back
cover of the event program, while the

Tournament Sponsor is granted a
full-page ad on an inside cover.

This year, the ACBA Golf Committee
would like to promote the exclusive
Lunch Sponsor ($3,500) and Beverage
Sponsor ($1,250) levels which include
signage at the tournament, full page
advertisement in the program, as well
as complimentary golf registration for
four and one golfer, respectively.

The sponsors of this tournament are
crucial in providing maximum funding
to the legal service programs provided
by the Allegheny County Bar Foundation
and NLSA. We look forward to working
again with past sponsors, as well as
forming new partnerships to promote
equal access to justice in our community.

Early registration ends May 31,
so sign up today to receive the
reduced rates! ■

For more information about the 
tournament and sponsorship 
opportunities, contact ACBF 
Programs and Projects Coordinator
Erin Rhodes at 412-402-6641 or
erhodes@acba.org or visit the foundation’s
website at www.acbf.org.

Golfers will compete at Sewickley Heights Golf Club in the annual ACBA Golf Tournament on July 25, 2011.
Above, golfers at the 2010 tournament enjoyed sunny skies during the event that benefitted the ACBF and NLSA.  

PHOTO BY DREW HARDMAN
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BUSINESS LAW
14th Annual Federal Securities Law Forum

This perennial favorite has been scheduled for 2011!
Focuses on the state of the law and proposed developments

in this politically charged and constantly evolving area.
Credits: 6 CLE credits (5 substantive/1 ethics*) *Must attend entire program to receive ethics credit. •
When: Simulcast - Friday, April 29, 2011; Full Day: 8:30 a.m. to 4:30 p.m. check-in begins at 8:30 a.m.;
Morning Session: 8:30 a.m. to 11:45 a.m.; Afternoon Session: 1:15 p.m. to 4:30 p.m.; • Where: PBI
Professional Development Conference Center, Heinz 57 Ctr., 7th Fl. • Full Day Tuition (includes
course book and lunch): See PBI Website.

CIVIL LITIGATION
Solving Drivers Licensing Problems

Learn about recent decisions favoring the motorists; 
what you should be telling your clients; structuring plea 

agreements in DUI and drug cases; and much more. 
Credits: 6 CLE credits (substantive) • When: Monday, April 11, 2011; 9:00 a.m. to 4:15 p.m.; check-
in begins at 8:30 a.m. • Where: PBI Professional Development Conference Center, Heinz 57 Ctr., 7th
Fl. • Tuition (includes course book and lunch): See PBI Website.

Advanced Piercing the Corporate Veil
Advanced course digs deeper into the cases, the tactics and 

the strategies of this doctrine; plus, specific examples of pleadings, 
discovery, objections to discover & summary judgment motions. 

Credits: 2 CLE credits (substantive) • When: Thursday, April 14, 2011; 12:00 p.m. to 2:00 p.m.;
check-in and lunch begin at 11:30 a.m. • Where: PBI Professional Development Conference Center,
Heinz 57 Ctr., 7th Fl. • Tuition (includes course book and lunch): See PBI Website.

Motorcycle Law
Experts on motorcycle cases and helmet law delve into

issues and discuss the nuances. Gain basic understanding of 
motorcycles and riding; and much more! Come, hear, learn.

Credits: 3 CLE credits (substantive) • When: Friday, April 15, 2011; 9:00 a.m. to 12:15 p.m.; check-
in begins at 8:30 a.m. • Where: PBI Professional Development Conference Center, Heinz 57 Ctr., 7th
Fl. • Tuition (includes course book): See PBI Website.

CORPORATE
PLI – “Asset Based Financing in Today’s Economy”

For more information please go to: www.pli.edu
Credits: 6 CLE credits (5 substantive/1 ethics) • When: Simulcast – Wednesday, April 20, 2011; 9:00
a.m. to 5:00 p.m.; check-in begins at 8:30 a.m. • Where: PBI Professional Development Conference
Center, Heinz 57 Ctr., 7th Fl. • Tuition (includes course book and lunch): See PBI Website.

ELDER LAW
Understanding the Basics of Elder Law

Examine powers of attorney and medical directives, understand when
and how to establish a guardianship, learn when a family caregiver

agreement is advisable, and so much more!
Credits: 6 CLE credits (5 substantive/1 ethics*) *Must attend entire program to receive ethics credit •
When: Tuesday, April 12, 2011; 8:30 a.m. to 3:30 p.m.; check-in begins at 8:00 a.m. • Where: PBI
Professional Development Conference Center, Heinz 57 Ctr., 7th Fl. • Tuition (includes course
book and lunch): See PBI Website.

12th Annual Legal Issues in an Age of Aging
Updated course materials provide an authoritative ready-reference to guide

practitioners through many recurring situations faced in helping elderly clients.
Credits: 6 CLE credits (5 substantive/1 ethics*) *Must attend entire program to receive ethics credit. •
When: Simulcast - Thursday, April 28, 2011; 8:30 a.m. to 4:00 p.m.; check-in begins at 8:00 a.m. •
Where: PBI Professional Development Conference Center, Heinz 57 Ctr., 7th Fl. • Tuition (includes
course book and lunch): See PBI Website.

ETHICS
Ethics Potpourri

Bob Dylan and the Art of Taking Legal Ethics Seriously – 8:30 a.m. to 9:30 a.m.

PBA Legal Ethics and Professional Responsibility
Committee Update – 10:00 a.m. to 11:00 a.m.

Lawyer Marketing & Advertising Ethics Reviews – 11:30 a.m. to 12:30 p.m.

Social Media for Lawyers: Darned If You Do,
Darned If You Don’t? – 1:30 p.m. to 2:30 p.m.

How to Be a Lawyer 102 – 3:00 p.m. to 4:00 p.m.

Law Firm Responsibilities and Recovery – 4:30 p.m. to 5:30 p.m.
Credits: 1 CLE credit (ethics) • When: Thursday, April 21, 2011; Full Day (6 sessions): 8:30 a.m. to
5:30 p.m.; check-in begins 1/2 hour before each session • Where: PBI Professional Development Con-
ference Center, Heinz 57 Ctr., 7th Fl. • Tuition: See PBI Website.

FAMILY LAW
Pennsylvania’s New Adoption Amendments

The effective date is fast approaching (April 25, 2011). If you handle adoptions,
you’ll want to come to learn the “ins and outs” of this important new law.

Credits: 3 CLE credits (2 substantive/1 ethics*) *Must attend entire program to receive ethics credit. •
When: Thursday, April 28, 2011; 9:00 a.m. to 12:15 p.m.; check-in begins at 8:30 a.m. • Where: PBI
Professional Development Conference Center, Heinz 57 Ctr., 7th Fl. • Tuition (includes course
book): See PBI Website.

Family Law Institute - 2011
As in previous years this Institute provides the latest practical 

information and practice hints available. You are sure to benefit 
from the knowledge and experiences of each faculty member. 

Credits: 6 CLE credits (5 substantive/1 ethics*) *Must attend entire program to receive ethics credit. •
When: Simulcast - Wednesday, April 13, 2011; 8:30 a.m. to 4:30 p.m.; check-in begins at 8:00 a.m. •
Where: PBI Professional Development Conference Center, Heinz 57 Ctr., 7th Fl. • Tuition (includes
course book and lunch): See PBI Website.

LEGAL TECHNOLOGY &
E-DISCOVERY COMMITTEE

Nerdy Things Lawyers Need to Know 
About E-Discovery

This program will demystify the mysteries of e-discovery that lawyers 
need to understand, including techniques for cutting data volumes and cost 

and improving the efficiency of search.
Credits: 1.5 CLE credit (substantive) • When: Wednesday, April 20, 2011; Registration at 9:00 a.m. •
Where: PBI Heinz 57 Center, 339 6th Ave., Pittsburgh, PA 15222 • Tuition: $45 for ACBA Members;
$65 for Non-ACBA Members

REAL ESTATE PRACTICE
Litigating the Failed Real Estate Deal

Learn the practical considerations when representing buyers, 
sellers and agents in commercial and residential real estate, along with 

legal theories that can come into play when a deal fails.
Credits: 3 CLE credits (2 substantive/1 ethics) • When: Wednesday, April 27, 2011; 12:30 p.m. to 3:45
p.m.; check-in and lunch begin at 12:00 p.m. • Where: PBI Professional Development Conference
Center, Heinz 57 Ctr., 7th Fl. • Tuition (includes course book and lunch): See PBI Website.

SKILLS TRAINING
Improvisation for Lawyers

Learn how to think quickly on your feet, feel and appear 
more confident and know what to do in the event of a mistake. 
Particular attention paid to different angles of problem-solving.

Credits: 4 CLE credits (substantive) • When: Wednesday, April 13, 2011; 12:00 p.m. to 4:15 p.m.;
check-in and lunch begin at 11:30 a.m. • Where: PBI Professional Development Conference Center,
Heinz 57 Ctr., 7th Fl. • Tuition (includes course book): See PBI Website.

Opening Statements: The Lawyer as Storyteller
Interactive program offers opportunity to explore how to use the 
stage to your advantage. Discover methods/techniques to present 

your client’s position in an effective and persuasive manner. 
Credits: 4 CLE credits (substantive) • When: Tuesday, April 12, 2011; 9:00 a.m. to 1:15 p.m.; check-
in begins at 8:30 a.m. • Where: PBI Professional Development Conference Center, Heinz 57 Ctr., 7th
Fl. • Tuition (includes course book): See PBI Website.

Speaking to Win
How to be a powerful communicator in the courtroom, 

boardroom, or classroom. Perfect the one skill that will help 
you climb the career ladder faster than any other!

Credits: 6 CLE credits (substantive) • When: Simulcast - Wednesday, April 27, 2011; 8:30 a.m. to 3:45
p.m.; check-in begins at 8:00 a.m. • Where: PBI Professional Development Conference Center, Heinz
57 Ctr., 7th Fl. • Tuition (includes course book and lunch): See PBI Website.

TRIAL & PRACTICE SKILLS
Trial Tactics, Tips & Techniques

A practical “how to” on every stage of trial from developing 
the theme and theory of the case to closing arguments. Get practical 

inside view of what makes winning advocacy.
Credits: 6 CLE credits (5 substantive/1 ethics) • When: Simulcast - Friday, April 29, 2011; 9:00 a.m. to
4:30 p.m.; check-in begins at 8:30 a.m. • Where: PBI Professional Development Conference Center,
Heinz 57 Ctr., 7th Fl. • Tuition (includes course book and lunch): See PBI Website.

Continuing Legal Education
sponsored by the ACBA and PBI

Allegheny County
Bar Association

C L E  P R O G R A M S

ACBA Registration Information: Register for any of these programs via: Mail: CLE Dept., ACBA, 400
Koppers Building, 436 Seventh Avenue, Pittsburgh, PA 15219; Fax 412-261-6438; Phone: 412-402-6612.
PBI Registration Information: MAIL: PBI, 5080 Ritter Road, Mechanicsburg, PA 17055-6903;
FAX: (717) 796-2348; PHONE: (717) 796-0804 or (800) 932-4637; ON THE WEB: www.pbi.org. All
PBI CLE programs are sponsored by The Pennsylvania Bar Institute & The Allegheny County Bar Association.
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APPRAISALS

ANTIQUE AUTO APPRAISALS for all vehicles 1900 to
1990. Expert Witness. Certified Appraiser - K. Merusi.
412-731-2878.

DOCUMENT EXAMINER/

HANDWRITING

J. WRIGHT LEONARD, BCFE, CDE. Certified. Experienced
in Federal, State & Local Courts. Testimony in Civil & Criminal
Matters. 215-735-4000.

ECONOMIST/VOC. EXPERT

WM. HOUSTON REED, Ph.D.–25+yrs. of forensic
economics & vocational eval. expertise in one report.
1-888-620-8933.

ESTATE PLANNING

IF YOUR CLIENTS ARE CONSIDERING CHARITABLE
GIVING as part of their estate planning The Pittsburgh
Presbytery Foundation can provide a means to support
charitable work helping those in need throughout SW
Pennsylvania. For more information contact the Foundation
at www.pghpresbytery.org/pghpresbyterianfdn.htm or
Rev. Dr. Douglas Portz at 412-323-1400 Ext 318.

FORENSIC ENGINEERS

ACCIDENT RECONSTRUCTION, BIOMECHANICS,
PRODUCT LIABILITY. Keystone Engineering Consultants,
www.ForensicExp.com. Call Dave Kassekert, P.E.,
412-855-0266.

LEGAL NURSE CONSULTANT

CERTIFIED LEGAL NURSE CONSULTANT with 16 years
of experience in various fields. Will attend IMEs with
clients to assure fairness, accuracy, and alleviate the
injured party’s fears. Please contact Schatz Legal
Nurse Consulting at (724) 505-3222 or
dschatz@atlanticbb.net.

PROCESS SERVICE INVESTIGATING

THE IMPOSSIBLE WE DO RIGHT AWAY! MIRACLES TAKE
A LITTLE TIME. EMPIRE INVESTIGATION (412) 921-4046.
Visit us on our website, www.empireinv.com.

PROPERTY CLAIM EXPERT

PROPERTY CLAIM EXPERT TO CONSULT AND/OR
COORDINATE ALL TYPES OF 1ST AND 3RD PARTY
PROPERTY DAMAGE CLAIMS. Services include: building
estimates, contents estimates, business interruption
valuations, Appraisal, engineering services, and policy
consulting. Please contact Rob Massof (412) 563-6670
rob.massof@assuredpa.com.

Lawyers’ Mart

GUIDELINES
FOR UNSOLICITED ARTICLES

SUBMITTED FOR
PUBLICATION IN THE

LAWYERSJOURNAL

Because the editors of the Lawyers Journal (LJ) receive many
submissions for publication we can accept only a portion of
those sent to us. Most often, we decline articles because they
either discuss topics we have recently covered or serve as
promotional material in the guise of an article.

When submitting an article for consideration, please keep
these guidelines in mind:

1. Authors are strongly encouraged to discuss article ideas
with the editor and submit an outline or capsule summary
before investing time in writing. The LJ will not agree to
run an article until the editors evaluate the full-text article.

2. Every effort will be made to publish an accepted article;
however, the LJ reserves the right not to publish an
accepted article if the material becomes dated, if there is no
space to run the article, or if the editorial board raises any
other concern.

3. We publish only articles written exclusively for the LJ.
We will not consider material that an author has sent to
other publications.

4. We rely on the author’s integrity in submitting original work.
Any material derived from other sources should be clearly
identified within the text.

5. We evaluate submissions for their value to our audience,
timeliness, and credibility. We do not publish articles that
promote the author’s company, products, or services.

6. Articles should be no more than 2,500 words.
Authors must use endnotes to cite sources.

7. Due to the volume of material we publish, we are
unable to provide authors with edited manuscripts or
galleys for review.

8. Authors should explain in simple language any technical
terms that would be unclear to the general legal audience.

9. Authors should send a hard copy of the article and an 
electronic version, preferably in MS Word format. Be sure 
to write the author’s name and article title in the document.

10. Write your full name, business affiliation, address, and
any pertinent professional designations that should appear
in the author’s ID. We don’t run phone numbers or
contact addresses.

11. Articles should be mailed to Jennifer Pulice, Editor,
Lawyers Journal, Allegheny County Bar Association,
400 Koppers Building, 436 Seventh Ave., Pittsburgh, PA
15219; faxed to 412-261-6042; or e-mailed to
jpulice@acba.org.

12. Because each issue of the LJ is copyrighted by the
Allegheny County Bar Association, publications wishing
to use an article after it has appeared in our journal must
obtain our permission to do so.

13. The LJ reserves the right to decline to publish any photograph
which has been found to be altered or manipulated.



Publicize Your Section and Committee News!
The ACBA Communications Department is eager to promote any special activity or newsworthy event
emanating from your Committee or Section of interest to ACBA members, the media, or the general public.
E-mail us at news@acba.org with the following information:

◆ Name and description of the event ◆ Date, time, and place of the event

◆ Name(s) of the sponsoring section/committee(s) ◆ Name(s) of speakers and titles of presentations

◆ How many people do you expect to attend? ◆ Name and phone number of a contact person

◆ Will there be an admission fee or ticket sales? If so, how much? ◆ Are reservations needed to attend the event? 

◆ Is there any other information you would like to share with us?

Thank you for your cooperation! ■
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Bar Briefs
News & Notes

Amen Corner has announced the
election of new officers for 2011:
Mary Sue Ramsden, of Raphael
Ramsden & Behers has been elected
President. The following have been
elected Vice Presidents:  Nancy J.
Dunkis, Charles E. Evans, and Hon.
Mary P. Murray. John R. Bozic has
been elected as Treasurer.

◆    ◆    ◆
Susan Foreman Jordan, a partner

and co-chair of the Employee Benefits
and Compensation Planning practice
group of Fox Rothschild, was named
one of 24 of Pittsburgh’s “most notable
women” at the recent 6th Annual
Celebrate & Share, Women of
Achievement Awards Dinner.  

◆    ◆    ◆
Charles W. Pugh, a litigator with Fox

Rothschild, has been named to the
Salvation Army’s Greater Pittsburgh
Advisory Board. In his law practice,
Pugh represents clients in state and
federal court in a wide range of complex
corporate litigation, including contractual
disputes, product liability, and employee
discrimination matters. 

People on the Move
Buchanan Ingersoll & Rooney PC is

pleased to announce the promotions of
four attorneys. Timothy P. Palmer was
promoted to shareholder and focuses
his practice on commercial debt
restructurings, bankruptcy, creditors’
rights, and insolvency. Brian D.
Balonick, Kathleen Jones Goldman and
Penny E. Zacharias were promoted to
counsel. Balonick concentrates his
practice in representing management
in many aspects of labor and employment
law. Goldman’s practice includes litigation
and complex commercial matters.
Zacharias focuses her practice on com-
mercial credit transactions, including
syndicated loans, acquisition financings,
securitizations and asset-based, as well as
public finance matters.  

◆    ◆    ◆

Brian W. DelVecchio has opened up
a solo practice on Pittsburgh’s North
Shore, The Law Office of Brian
DelVecchio. DelVecchio’s practice is
concentrated in personal injury and
wrongful death claims. 

◆    ◆    ◆
Leech Tishman Fuscaldo & Lampl,

LLC welcomes attorney and mediator
Sally Griffith Cimini to its Employment
Practice Group. Cimini focuses her
practice on representing employers in
employment discrimination litigation
before federal and state courts, and
also represents employers in all
aspects of labor relations. She is an
employment dispute mediator, arbitrator,
and early neutral evaluator.  

◆    ◆    ◆
The Pittsburgh

law firm of Meyer,
Unkovic & Scott
LLP is pleased to
announce that
Karen E. Bononi
has joined the firm
in a counsel position.
Bononi’s practice
focuses primarily
on tax, business and
estate planning.

◆    ◆    ◆
Eckert Seamans

Cherin and Mellott, LLC is pleased to
announce that Rebecca Magyar has joined
the firm’s Labor & Employment practice
as an Associate. Magyar focuses her
practice on labor and employment matters.

◆    ◆    ◆
Houston Harbaugh announced the

re-election of three attorneys to its 2011
Executive Committee: Michael J.
Dempster, Bradley J. Franc, and Mary-
Jo Rebelo. Dempster concentrates his
practice in corporate and commercial
transactions, including real estate devel-
opment. Franc concentrates his practice
in the areas of business planning,
commercial transactions, federal and
state tax issues, and estate and succession
planning. Rebelo concentrates her
practice in the areas of commercial
litigation and employment law. 

Karen E.
Bononi
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instead relied upon information provided
by individuals with ulterior motives.
Additional investigation or review of the
circumstances could have provided a
layer of “good faith” between the ultimate
decision-maker and the discriminatory
animus of Staub’s supervisors. According
to the Court, “if an employer’s
investigation results in an adverse
action for reasons unrelated to the
supervisor’s original biased action…then
the employer will not be liable.” ■

client and the communication is relevant
to the legal rights at issue in a separate
and distinct action, I would not find it
covered by a blanket privilege,” Eakin
said in his opinion. “The pronouncement
of my colleagues, certainly thoughtful
and well reasoned, would make privileged
all communications from counsel to the
client, regardless of content, even
when no information from the client is
revealed. Such an extension of the
statute leads to an easily applied result,
but I believe this is too broad.

“…The attorney-client privilege is a
limited evidentiary privilege and
privileges are exceptions to normal
evidentiary concepts and rules,” added
Eakin. “I acknowledge the arguments
advanced for extending the attorney-
client privilege to protect attorney-to-
client communications. It may be that
the court should expand the attorney-
client privilege by rule after publication
and comment, but we have not done so.
Alternatively, it may be appropriate for
the General Assembly to consider these
various policy concerns and craft an
expansion of the privilege statute, if
deemed appropriate.”

McCaffery said he does not agree
with the majority opinion because he
believes his colleagues acted in a
legislative capacity rather than in a
judicial manner.

“Relying primarily on policy-based
arguments, the majority reads a
provision not enacted by the General
Assembly into the Pennsylvania
attorney-client privilege statute,”
said McCaffery. “The attorney-client
privilege as codified in this Common-
wealth could hardly be clearer; it

expressly applies to confidential
communication made to counsel by
his/her client.

“Although the statute expressly
refers only to communications made by
the client to his/her or its attorney, our
appellate courts have consistently
recognized the need for a derivative
privilege to protect communications
made by an attorney to a client to the
extent that they are based upon
confidential facts initially disclosed by
the client to the attorney.”

McCaffery said the majority
ignores the plain text of the statute
and decades of decisional law faithful
to the statutory text to hold that the
privilege operates in a two-way fashion
not only to protect confidential client-
to-attorney communications, but also
to broadly protect attorney-to-client
communications regardless of
whether they implicate confidential
facts disclosed by the client.

“The majority removes the
statute-based requirement that
attorney-to-client communications be
based upon confidential communications
initially made by the client to counsel

ZITTRAIN continued from cover page

“We try to find timely topics that
are on the forefront of law and public
policy,” Albert said.

Invitations to the Zittrain Forum on
Law & Public Policy were mailed to
the ACBA membership on March 23.
ACBA members can register by RSVP
or register online at the foundation
website, www.acbf.org.  Priority seating
is reserved for ACBF Fellows. ■

in order to be protected under
attorney-client privilege,” said
McCaffery. “As part of the rationale
for this departure from the statute,
the majority concludes that Pennsylvania
courts have been inconsistent and
characterized by disharmony in
expressing the scope of the attorney-
client privilege… I am loath to consider
an undeveloped assertion concerning
the scope of the work-product privilege
as support for a non-textual, policy-
based interpretation of the attorney-
client privilege statute.” ■
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