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YLD holds third annual
Practicing Green Initiative
by Matthew Sober

When members of the Young
Lawyers Division decided to do some
spring cleaning on the South Side,
they had no idea what they might
encounter while sprucing up 
the neighborhood.

“We picked up trash and recycled
some items. We even hauled out an old
Christmas tree,” said Krutika Patel
Sharma, co-chair of the YLD Public
Service Committee.

Sharma and others who found
themselves gathered around a
Christmas tree that Saturday morning
were participating in one of two
such cleanups, with the other taking
place in Schenley Park. The April 16
cleanups comprised the outreach
component of YLD’s annual Practicing
Green Initiative, which also includes
a continuing legal education 
program and an award for 
environmental-consciousness.

All activities were scheduled to
coincide with Earth Day, which this
year fell on April 22.

In her role as Public Service
Committee co-chair, Sharma helped
lead planning for this year’s Practicing
Green Initiative. While the cleanup
efforts gave young attorneys the
chance to volunteer on behalf of mother
nature, the CLE afforded them an
opportunity for professional growth,
providing an overview of the increasingly
pertinent topic of Marcellus Shale.

“It’s a big issue that’s really growing
in western Pennsylvania. I think we
all know someone working in the gas
industry, or someone who has the
issue in their backyard,” Sharma said.
“There are certain topics that everyone

needs to have a primer on, and this is
one of them.”

The CLE, which took place April 21
at the City-County Building and attracted
about 90 attendees, featured the
perspectives of three speakers, including
Robert Garland, who works in the
industry as a senior technical advisor
with Universal Well Services. Garland
offered his expertise about the drilling
process and hydraulic fracturing.

Jacklyn Belczyk, Practicing Green
Initiative co-chair, says Garland’s
presentation even included some
unexpected hands-on learning.

“He gave us a great overview on
how the drilling process works: why
there’s horizontal drilling, how much
land is required, how much gas is
produced. He even passed around a

chunk of Marcellus Shale for people to
look at,” Belczyk said.

Also speaking at the Marcellus
Shale CLE was University of
Pittsburgh law professor Emily
Collins, who discussed environmental
and legislative issues.

Joe Froetschel, Practicing Green
Initiative co-chair, said Collins’
experience allowed her to offer a
unique perspective.

“She worked in Texas, and she said
that, in many ways, Pennsylvania is at
the forefront (of Marcellus Shale-
related environmental law) because
we have to recycle more water here.
We don’t have the storage capability
that other states do,” Froetschel said.

The third CLE presenter was
attorney Brian Rohm, a YLD

member with expertise in zoning
and leasing issues.

“Brian gave an overview of concerns
when negotiating a lease,” Froetschel
said. “The most fascinating part for
me was learning that the resource
companies have what’s called a ‘triple
play,’” he said, explaining that energy
companies try to obtain drilling rights
from the surface to the center of the
earth, because there are levels of
shale above and below the Marcellus
layer capable of producing natural
gas, as well.

“I thought the whole program was
great,” Belczyk said. “I talked to
someone in the elevator afterward,
and she said she wished it could have
been longer.

“Everyone got a reusable coffee
mug, and everyone got a free 1-gig
flash drive with our Practicing Green
logo that was loaded with the CLE
materials. Instead of printing paper
materials, we were being green,”
Belczyk adds.

In addition to the CLE, the annual
“Green Award” was presented to the
legal department at Bayer, which has
undertaken several environmentally
friendly initiatives at its campus in
Robinson. The company’s innovative
ideas include binding old paper into new
notepads, electronics recycling days,
and having cleaning crews work during
the day so as to conserve energy at night.

And their efforts aren’t confined
within the walls of their offices.

“They have a wildlife team that
goes out and tries to make the whole
area around their campus more
friendly to wildlife,” Froetschel says.

This year marked the third Practicing
Green Initiative, a milestone that
wouldn’t have been possible without
the continuing support of sponsor
PNC Wealth Management. Sharma
characterizes PNC as “a leader in
green building in the corporate arena.”

According to PNC Wealth 
Management’s Carly Neals, the
financial institution is happy to help.

“PNC Bank’s corporate commitment
to green initiatives ties in nicely to the
Practicing Green Initiative provided
by the Young Lawyers Division of the
ACBA. PNC Bank as a whole, in
addition to its Wealth Management
group, is always looking for ways to
partner with members of the legal
community and believes that education
and information on environmentally
sound practices are valuable to every
lawyer. It has been our pleasure to
sponsor this meaningful program.” ■

Pictures of event located on page 7
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Gender Bias Duty Officers
If you have observed or experienced any

form of gender bias, you may contact one of

the following members of the Gender Bias

Subcommittee of the Women in the Law

Division. The duty officers will keep your

report confidential and will discuss with you

actions available through the subcommittee.

Kimberly Brown......................412-394-2323

Rhoda Neft ..............................412-261-2753

Susan Seitz ..............................412-544-7882
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The ACBA Professional Ethics Committee

“Ethics Hotline” makes available Committee

Members to answer ethical questions by

telephone on a daily basis.

May

Diana J. Stares ......................412-442-4262

Paul A. Supowitz ....................412-624-2901

June

Robert J. Donahoe ................412-833-0800

Russel D. Giancola ................412-553-6355

Joanne Ross Wilder ..............412-261-4040

Continued on page 11

REPRESENTATIVE
TURZAI DOES NOT 
REPRESENT MY CLIENTS

The Feb. 11, 2011 issue of the
ACBA Lawyers Journal, stated that
Rep. Mike Turzai was among ACBA
members who as a legislator in a
leadership role was prepared “to fight
for the rights of all Pennsylvania
residents.” While I have nothing but
respect for Sen. Jay Costa and Rep.
Frank Dermody, who were also
featured in this article and clearly do
fight for the rights of all Pennsylvania
residents, the same cannot be said
about Mr. Turzai.

If Mr. Turzai was fighting for the
rights of all Pennsylvania residents,
he would not be seeking to change the
well settled common law principle of
joint and several liability.

In my opinion, Mr. Turzai doesn’t
represent all citizens of Pennsylvania.
His agenda is to protect the corporate
and business interests who are lobbying
for changes in the doctrine of joint and
several liability, to provide protections
to wrongdoers, as opposed to protecting
innocent victims of negligence.

Under Mr. Turzai’s proposal, if two
or more tortfeasors are responsible
for causing injury to a victim, the
wrongdoer’s negligence must exceed
60% before he is responsible to pay
the full share of damages. This is an
unfair threshold for victims in the
event one of the wrongdoers is unable
to pay their share of the damages due
to lack of insurance, bankruptcy or
lack of fiscal responsibility.

The current doctrine of joint and
several liability, which has been the

law in Pennsylvania for two centuries,
allows the victim to recover their full
damages from any tortfeasor that has
the financial responsibility to do so.

As a workers’ compensation
practitioner, I have seen firsthand how
changes to the workers’ compensation
system that Mr. Turzai promoted have
resulted in inadequate workers’
compensation benefit rates for
injured employees and reductions in
benefits for injured workers on the
basis of phantom jobs that do not exist
in our local economy and are not
available to injured workers.

Mr. Turzai does not represent
victims of negligence and injured
workers. Standing for their rights are
the 2,500 members of the Pennsylvania
Association for Justice.

The record is clear, Mr. Turzai only
represents the interests of special
interest groups who seek to 
strip Pennsylvanians of their state
constitutional right to trial by jury
and fair and just compensation, he
does not represent my clients.

Tim Conboy, partner at Caroselli,
Beachler, McTiernan & Conboy, is a
member of the ACBA and currently
serves as President of the Pennsylvania
Association for Justice.

OPEN LETTER RE:
BENCH BAR KEYNOTE
SPEAKER

The undersigned members of the
ACBA feel compelled to speak out
upon learning that former U.S. Attorney
General Alberto Gonzales, who
resigned from that position under a
cloud of abuse of his office, is to deliver

the Keynote Address at the storied
and best-attended ACBA annual
event, the Bench Bar Conference.
None of us could find a positive spin to
support the invitation to have him fill
this distinguished role. 

It is not the exposure to differing
viewpoints that concerns us. Under
our Constitutions, federal and state,
we are bound to protect the free
expression of varying and even
conflicting philosophies. We share
and defend that freedom. We are not
saying that Mr. Gonzales does not
have the right to speak to our
membership. It is the judgment of the
ACBA to have him serve as the
Keynote Speaker with its implied
endorsement of his viewpoints with
which we disagree. The keynote
speaker is to set a tone for a meeting
and should project a positive image
for what is to follow. A keynote speaker
should affirm an organization’s
purpose and goals. 

Does Mr. Gonzales’ service as
attorney General affirm our bar
association’s purpose and goals of
supporting the rule of law? Lest we
forget, among the controversies
surrounding Mr. Gonzales’ service as
Attorney General leading to his
resignation are his misconception of
the origin and viability of the fundamental
doctrine of habeas corpus, his self-
proclaimed belief that Article III of
the Geneva Convention was “outdated”
and “quaint,” a secret memorandum
giving the CIA explicit authority to
torture prisoners, the inability to
know or remember important details
about firing a number of U.S. Attorneys



that focused on the African American
legal community. The Homer S.
Brown Law Association was formed
more than 40 years ago. In some
respects, that does not seem to be so
long ago. However, with respect to the
involvement and acceptance of
African American attorneys in the
legal community, or for that matter, in
any part of our community, light years
have passed since the formation of the
Homer S. Brown Law Association.

In the early 1960s, approximately
one African American law student
graduated from our law schools every
other year. There were less than 25
African American lawyers practicing
in Pittsburgh in 1968. Very few law
firms had African American lawyers,
and even fewer had African American
partners. Today, there are at least 300
African American lawyers in our legal
community. Although that is still a
very small number relative to our total
membership, the African American
legal community has become a vital and
important part of the legal community.

The informal relationship between
the ACBA and the Homer S. Brown
Law Association has been valuable to
both organizations. However, in order
to further support the efforts of both
the ACBA and the Homer S. Brown
Law Association to grow diversity in
the entire legal community, it was
necessary to formalize a closer
relationship. After working toward
this closer relationship over the past
10 or more years, both organizations
arrived at the decision that having the
Homer S. Brown Law Association
become a Division of the ACBA
served all of our interests. The ACBA
is honored to have this fine organization
become a part of its fabric. The
combination of the resources, energy,
and shared commitment to diversity
of the ACBA and the Homer S. Brown
Law Association builds a foundation
for a future legal community that is
even more diverse. On behalf of all of
the members of the ACBA, I extend a
welcoming hand to the Homer S. Brown
Division and all of its members.

Proliance Solutions
For many years, ACBA Services

provided court reporting and video
services to the legal community. The

revenue generated through ACBA
Services has been an important part of
the financial stability of the ACBA. As
it expanded the scope of services it
offered, ACBA Services became much
more than a mere court reporter service.
Today, in addition to providing court
reporting services for depositions and
hearings, this “for-profit” arm of the
ACBA also provides videography
services, technical trial support
services, videotape deposition
services, and video conferencing
services. In addition we market and
support a Lawyer Referral software
package that is used by over 30 bar
associations across the country.

Although the services expanded,
the “brand” of ACBA Services
remained the same. This year, in order
to better communicate the full range
of services offered, and to reinforce
the point that the staff of ACBA Services
works as a professional partner with
the lawyers who engage its services,
ACBA Services became Proliance
Solutions. This name was selected
after extensive review of what the
message should be to our members
and to all potential consumers of our
services. Proliance is a professional
legal support organization that will

work closely with you to achieve your
goals. Proliance is cost-effective and
very responsive. Proliance is serving
lawyers who are not only its customers,
but who are also members of the ACBA.

I encourage you to consider using
Proliance if you are not already doing
so. You will not only receive high level
professional service, but will also be
helping the ACBA generate revenue
that helps us keep our dues low, while
providing a range of services and
programs that make our bar association
a model nationwide.

ACBA finances
The financial condition of the

ACBA is solid. Through the careful
management of David Blaner and
David Leonard and the active
involvement of our Finance Committee,
we have continued to operate in the
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Growth and changes at
the bar association

by Gary P. Hunt

I normally address one issue in
these messages. But as my term
comes to end, I find that I am running
out of time to discuss issues of
importance to us all. Therefore, in this
message, I will address three separate
issues: the combination of the Homer
S. Brown Law Association with the
ACBA as the Homer S. Brown
Division; the rebranding of ACBA
Services as Proliance; and the
financial condition of the ACBA.

Homer S. Brown Division
This news is dealt with in greater

depth in another article in the May 6
edition of the Lawyers Journal.
However, the creation of the Homer S.
Brown Division of the ACBA, and the
“merger” of the Homer S. Brown Law
Association into the Homer S. Brown
Division is a remarkable event that
deserves our attention.

At the ACBA Board of Governors
meeting held on April 5, 2011, the
Board of Governors voted to approve
the by-laws of the Homer S. Brown
Division, the last step in a long
process that started many years ago
with a loose association between the
ACBA and the Homer S. Brown Law
Association. For many years the
Homer S. Brown Law Association has
been the professional organization

Continued on page 11

V I S I T  T H E  A C B A  
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Dodd-Frank opens doors on whistleblower
claims for securities law violations
by Marc S. Raspanti and
Bryan S. Neft

For years, the Securities and
Exchange Commission (SEC) had a
whistleblower program in place that
would accept information about
securities violations in exchange for
the possibility of a financial reward if
funds were recovered. Nonetheless,
over the years only five whistleblower
claims were ever paid. The reason
appears clear. The program was
administered entirely at the discretion
of the SEC. One example of the failure
of the prior program is Harry
Markopolos, a former investment
officer for a company that competed
with Bernie Madoff ’s investment
firm. Markopolos’s investment firm
assigned him to analyze the basis for
Madoff ’s unbelievable returns to see
if they could be duplicated. His analysis
concluded that Madoff was either
involved in front running or a giant
Ponzi scheme. He tried in vain for
years to persuade the SEC to investigate
Madoff, but the SEC completely
ignored Markopolos’s warnings, and
Madoff ’s fraud was only revealed
when his own children learned the
truth and turned him in.

In the summer of 2010, in response
to the Madoff crisis, Congress enacted
new whistleblower provisions for
securities law violations as part of the
Dodd-Frank Act. The law addresses
shortcoming in the SEC’s prior program
and provides sweeping incentives for
insiders to report securities law
violations. However, rules that the
SEC has proposed threaten to gut the
new law even before it has been 
fully implemented.

Before considering the effect of 
the regulations, it is important to
understand the statutory framework
for the current SEC whistleblower
program. Section 21F of Dodd-Frank
establishes the SEC Investor Protection
fund which is to be used to pay
whistleblower claims. The Investor
Protection Fund is to be funded with
monetary sanctions that the Commission
collects in a judicial or administrative
action, or through certain disgorgements
under the Sarbanes-Oxley Act of 2002.

Section 21F(b) provides that the
SEC “shall pay” a whistleblower who
voluntarily provides original information
to the SEC that leads to the successful
enforcement of a covered judicial or
administrative action and results in
monetary sanctions exceeding $1
million. Under the law, the whistleblower
is entitled to an award of between 10
percent and 30 percent of what the
SEC collects in monetary sanctions.
The amount of the award,  between
10 and 30 percent, is determined
subject to criteria set forth in subsection
(c). A whistleblower is defined as “any
individual or two or more individuals
acting together who provide original
information to the SEC relating to a
violation of the securities law.

Original information is further
defined as information derived from
the independent knowledge or analysis
of the whistleblower; not known to the
SEC from any other source unless the
whistleblower is the original source of
the information and the information is not
derived exclusively from an allegation
made in a judicial or administrative
hearing, in a governmental report,
hearing, audit or investigation, or from
the news media, unless the whistleblower
is a source of the allegation.

The concept of original information
is derived in part from the public
disclosure doctrine and original
source exceptions found in the federal

False Claims Act, and its purpose is to
preclude opportunists from profiting
from whistleblowing.

The definition of original information
in Dodd-Frank is fairly precise. For
example, the statute allows for a
whistleblower to provide new
information to supplement information
already in the possession of the SEC.
It also expands on the concept of
original source by allowing claims to
be based in part on allegations already
publicly available so long as they are
not exclusively based upon such
allegations. On the other hand, a
whistleblower may be barred under
Dodd-Frank if he/she is not the source
of independent knowledge concerning
the non-public allegations.

An award may be denied only in
limited circumstances if a whistleblower
who is, or was at the time he/she
acquired original information: (1) a
member, officer, or employee of an
appropriate regulatory agency, the
Department of Justice, a self-regulatory
organization, the Public Company
Accounting Oversight Board, or a law
enforcement organization; (2) convicted
of a criminal violation related to the
judicial or administrative action for
which he/she is eligible for an award;
(3) gains information through the
performance of a required SEC audit;
or (4) fails to submit information to
the Commission in such form as the
SEC may by rule require.

A whistleblower may make a claim
anonymously; but may do so only
through legal counsel.  His/her identity
must be disclosed, however, prior to
the payment of an award. A whistleblower
may appeal to the appropriate court of
appeals whether an award was consistent
with subsections (b) and (c). Otherwise
the SEC has discretion in determining
the amount of the award.

Dodd-Frank provides similar
whistleblower provisions for violations
of commodity future laws, and also
provides beefed-up protections
against retaliation for whistleblowers.
Under prior law, whistleblowers who
faced retaliation could pursue a claim
through administrative procedures
and were entitled only to reinstatement.
Under Dodd-Frank, whistleblowers
are permitted to bring court claims
directly and may seek double any lost
wages, plus fees and costs.

Dodd-Frank provides for SEC
rulemaking to implement and enforce
the whistleblower provisions. However,
recently published proposed rules
threaten to gut the essential provisions
of section 21F. Moreover, the SEC has
recently deferred opening a whistle-
blower division to deal exclusively
with whistleblower claims due to a
lack of funding. These events call into
question the SEC’s commitment to the
whistleblower program.

Most significant in the proposed
rules is the SEC’s intent to require
whistleblowers to report a violation of
the securities laws internally prior to
submitting a claim to the SEC. The
SEC’s rationale for this requirement
is so that the whistleblower program
does not circumvent internal reporting
programs that companies developed
under Sarbanes-Oxley and does not
discourage companies from developing
and maintaining such programs in the
future. While the SEC’s reasons are
well-intentioned, in truth, the existence
of internal reporting programs, to
date, have failed to produce SEC
whistleblower in large numbers. And,
rather than promote the concept of
self-regulation, internal reporting
programs have had the perverse
effect of making whistleblowers
targets for retaliation.

Many of the SEC’s proposed rules
appear to be inconsistent with Dodd-
Frank’s statutorily created whistle-
blower program. The proposed
regulations: provide grounds for
denying awards additional to those set
forth in the statute; attempt to limit
statutory rights of appeal; limit
recoveries for those with information
critical to a SEC violation; place
cumbersome procedures on whistle-
blowers to collect awards.

These proposed regulatory limitations
are discussed below.

While Dodd-Frank restricts those
reasons for which an award may be
denied, proposed Rule 21F-4(b)
attempts to broaden existing law by
tinkering with the concept of original
information defined in the statute.
Thus, while original information
includes information derived from the
independent knowledge or analysis of
a whistleblower; the proposed rules
attempt to limit what may be deemed
independent knowledge if it is
obtained through a communication
subject to the attorney-client privilege.
Thus, the rules envision outright
denial of a claim based on privileged
information, rather than by taking into
account the claim as a whole and
whether the claim can survive without
the use of privileged information.

The proposed rule also defines the
term “original source” inconsistently

with Dodd-Frank. Under Dodd-Frank
a claim may be barred if based upon
public information unless the whistle-
blower is a source of that information.
A whistleblower may also be a source
of information derived from allegations
made in a judicial or administrative
hearing provided that he/she is an
original source of that information.
Proposed Rule 21F-4(b)(5) provides
that a whistleblower will be deemed
the original source if the Commission
initially received the information
from a governmental organization and
the whistleblower had voluntarily
provided it to the organization. This
rule is too limiting, however, because
Dodd-Frank’s original source language
does not limit an original source to
those instances when the SEC learns
of the fraud through government
agencies. Instead, those sources may
be other whistleblowers or 
private individuals.

Original information also includes
information derived from the
independent knowledge or analysis of
the whistleblower. Proposed Rule
21F-4(b)(2) defines independent
knowledge to mean “factual information
in [the whistleblower’s] possession
that is not derived from publicly
available sources.” Such a definition
is also too limiting because it excludes

Continued on page 11
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Thirty day drug rehab may be insufficient
for ADA’s “safe harbor” provision
by Maria Greco Danaher

The Americans with Disabilities
Act specifically includes a “safe
harbor” provision for individuals no
longer abusing drugs and alcohol,
specifically including individuals who
have successfully completed a supervised
rehabilitation program and are “no
longer engaged in the illegal use of
drugs.” While the courts have
declined to adopt a bright-line rule as
to the number of days of sobriety
required to remove an individual from
being viewed as currently engaged in
the use of drugs or alcohol, the Tenth
U.S. Circuit Court of Appeals has
ruled that an individual who had
completed a 28-day rehabilitation
program would not necessarily be
viewed as drug-free for purposes of
the ADA. Mauerhan v. Wagner Corp.,
Tenth Cir., Nos. 09-4179 and 4185,
April 19, 2011.

Peter Karl Mauerhan began his
employment with Wagner Corporation
in 1994. On June 20, 2005, Mauerhan
tested positive for drugs at work, and
was fired for violating the company’s
drug policy. He was told that he could
return to the company if he “got
clean.” Between July 6 and August 4,
2005, Mauerhan was in an inpatient
drug rehabilitation program. Upon his
completion of the program, a counselor

described Mauerhan’s recovery
prognosis as “guarded.”

The day after completing the
program, Mauerhan attempted to
return to work. He was told that
Wagner would re-employ him, but
that he would not receive the same
level of compensation as he had
earned previously, and would not be
servicing the same client accounts as
before. Mauerhan refused to accept
these terms and subsequently filed a
lawsuit against Wagner, claiming a
violation of the ADA based upon his
status as a recovering addict. Wagner
responded to the lawsuit by arguing
that Mauerhan was a “current user”
within the meaning of the ADA when
he asked to be rehired and therefore,
was not a qualified individual with a
disability for purposes of the Act. The
district court agreed and granted
summary judgment in favor of the
company. That decision was upheld by
the Tenth Circuit on appeal.

The ADA prevents employers from
discriminating against a “qualified
individual” on the basis of a disability.
For purposes of the ADA, an employee
is not a qualified individual if he/she
is engaging in the illegal use of drugs.
However, the ADA specifically
exempts from this group individuals
who are participating in or who have
successfully completed a supervised

rehab program and are no longer
currently engaging in such use (“the
safe harbor provision”). While the
courts have not fully defined the scope
of the “currently engaging” exception,
in this case, the Tenth Circuit specifically
held that one drug-free month was
insufficient to trigger the safe harbor
provision for Mauerhan. It based that
holding onto its view that Mauerhan’s
most recent active drug use (30 days
prior to his application for reemployment)
was sufficiently recent to justify Wagner’s
concern that the drug use may remain
an ongoing problem.

The court further held that mere
participation in a rehabilitation
program is not enough to trigger the
protections of the ADA. While such
participation can bring an individual
closer to qualification for the ADA’s
safe harbor provision, that individ-
ual’s period of non-use of drugs must
be sufficient to indicate that the drug
use is no longer an ongoing problem.

In this case, Wagner presented
evidence that Mauerhan’s prognosis
for recovery from his addiction was
“guarded” at the time that he requested
to be re-hired, and they provided
testimony from an addiction specialist
that approximately three months of
treatment would have been necessary
for an addict like Mauerhan to reach a
“threshold of significant improvement”

in his addiction. Mauerhan failed to
rebut this information, relying solely
upon his participation and successful
completion of the 28-day program.
The court found that because Mauerhan
failed to rebut Wagner’s factual
assertions, the company was entitled
to summary judgment

This case, like similar cases decided
by other appellate courts, fails to
provide a bright line test for when an
individual falls within the safe harbor
provision. However, the Tenth Circuit
has indicated that an individual’s
eligibility for the safe harbor must be
determined on a case-by-case basis,
and should take into account the
circumstances of the individual’s
drug use and recovery, and whether
those circumstances justify a reasonable
belief by the company that the person’s
drug use is no longer a problem.

The court provided some factors to
be reviewed in such a determination,
including the severity of the addiction,
the relapse rates for the drug(s) being
used, the level of responsibility
entrusted to the employee, the
employer’s performance requirements,
and the employee’s past performance
record. Before making any decision
related to an individual in rehab, an
employer should review these factors,
in order to assure compliance with
the ADA. ■
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Federal judges receive
training in e-discovery

by Tracy Carbasho

Issues surrounding electronic
discovery have prompted federal
judges in Pittsburgh to recognize the
need to become more knowledgeable
about relevant subject matter.

“When attorneys come in front of
us, we initially have a case-management
conference. We need to be able to
speak their language because so many
documents are electronic now instead
of hard copies,” said U.S. District
Court Judge Nora Barry Fischer.
“When you’re a judge and you’ve been
away from private practice, you don’t
always keep up with technology. We
rely on attorneys and special masters
to tell us where documents are. In
order for us to fully understand a case
and to move the docket, we need to be
educated about electronic discovery.”

A training session, conducted by
bit-x-bit, was held for the federal
judges on March 8. Orientation
sessions for attorneys who have been
selected to serve as special masters
for e-discovery disputes were held in
February and March. bit-x-bit provides
e-discovery and computer forensic
consulting services.

Fischer, who chairs the E-Discovery
Special Masters Subcommittee,
attended the March training session
with the clerks from her office. She
said all federal judges were encouraged
to either attend or to send their law
clerks. The training program was
recorded and is available for the
judges to review.

“The training was terrific because
the presenters explained e-discovery
and defined a lot of the terms we need
to understand,” said Fischer. “They
demonstrated metadata, explained
why you need to preserve electronic
discovery, and what the standards
should be for retrieving information.
It was very informative and interesting.”

Fischer has already utilized the
information she learned by explaining
some of the e-discovery issues to two
attorneys involved in a breach-of-
contract case. In this particular case,

the attorneys had failed to talk to their
respective clients about how to handle
certain business documents. Fischer
explained to them how documents are
stored and how they can be retrieved.

“The training was helpful for my
clerks as well, because two of them
will be going into private practice
soon and they need to be conversant
with the terms pertaining to e-discovery,”
she said. “The most difficult part for
us going forward will be keeping up
with the technology, so that will mean
continued training.”

The training sessions were conducted
after the Board of Judges for the U.S.
District Court for the Western District
of Pennsylvania decided to lend a
helping hand in resolving e-discovery
disputes by creating a list of attorneys
who could serve as special masters.
The special masters have demonstrated
litigation experience, e-discovery
knowledge, training, and experience,
and have mediation or other alternative
dispute resolution (ADR) training
or experience.

U.S. District Court Judge Joy
Flowers Conti, who chairs the court’s
Case Management and ADR Committee,
spearheaded efforts to create the list
of special masters because she realizes
that electronically stored information
has become the main source of
evidence in many lawsuits. She
suggested to the ADR Committee that
having a panel of special masters on
hand to solve e-discovery disputes
would facilitate a smoother, more
expedient resolution of cases.

The most common e-discovery
problems encountered by federal
judges pertain to cases that include a
large volume of electronically stored
information. In such cases, the parties
can rarely agree on how to produce
the documents. As a result, lawyers
and judges are faced with e-discovery
issues and corresponding technological
concerns, such as how to retrieve 
electronically stored data. E-discovery
disputes are becoming more complex
and common as the technology
pertaining to data continues to evolve.

“The most interesting thing that I
learned in the training is the variety of
technology that can be utilized and
how important it is for knowledgeable
individuals to be involved in the
document search process,” said Conti.
“I also learned that metadata isn’t
always important in a particular situation.
There are many fields of metadata and
only a few are important in searches.

“It’s difficult as a judge to make an
appropriate decision if you don’t
understand what the e-discovery
issues are or if you aren’t familiar
with the language,” added Conti.
“We’re also being called upon to make
decisions regarding proportionality,
which is the cost associated with a
particular issue relevant to the value
of the case. If judges have knowledge
about e-discovery, they might be more
sensitive to ways to reduce expenses
without entirely eliminating discovery.”

U.S. District Court Judge Arthur
Schwab, the immediate past chair of the
Case Management and ADR Committee,
said the most important point he took
away from the training was that there
are numerous decisions that often
must be made during an analysis of
electronically stored information.

“I also learned that it is in the
respective clients’ interest to have
their counsel work together to reach
an agreement on e-discovery issues
and to minimize costs, tailored to each
client’s unique electronically stored
information environment,” said
Schwab. “Judges need to understand
e-discovery issues as much as
practitioners because judges will be
required to resolve disputes in an
accurate and cost-effective manner in
real-world situations.”

The judges who attended the
March session said the presenters
who volunteered to offer the training
deserve praise for the excellent
manner in which they provided the
information. The primary presenters
were Scott Ardisson, president of bit-
x-bit; and David Cohen.

Other presenters were Susan
Ardisson, CEO of bit-x-bit; Rick

Lettieri, primary principal at the
Lettieri Law Firm; and Jayme Butcher,
a partner at Reed Smith.

Cohen commends the federal
judges for being proactive and
developing the innovative special
masters program. He also noted that
the training was a three-way effort
among the judges and their staffs,
representatives of the bar, and
members of the e-discovery vendor/
consultant community.

“A lot of other courts and experts
around the country are watching to
see how this program turns out and
may want to emulate it,” said Cohen.
“Several of our judges in the Western
District are very knowledgeable and
sophisticated about e-discovery
issues. They have given a lot of attention
to those issues and some are invited to
speak at regional and national conferences
on e-discovery topics.

“E-discovery is a complicated and
multi-faceted area. Knowledge of the
technology helps the court direct
parties to available options and perhaps
helps judges decide when it might be
appropriate to bring in a special master,”
added Cohen. “Even when special
masters are involved and make 
proposed findings or recommendations
to the court, though, the judges are the
ultimate decision makers on all of
these issues.”

Cohen emphasized two primary
points in his portion of the training.
First, the courts should understand
the tremendous burden and expense
that out-of-control e-discovery can
place on litigation parties.

“As a corollary to that first point,
knowledgeable e-discovery special
masters can help parties reach
reasonable agreements and suggest
ideas for minimizing costs and burdens,”
he said. “The special masters should
not be thought of just as referees or
investigators to be brought in when
something goes wrong. Most western
Pennsylvania lawyers are highly ethical
and want to comply with all of our
discovery obligations, but may be
concerned about falling victim to
mistakes or even sanctions, despite
good intentions. Getting special masters
involved early can put them in a more
constructive role and help the parties
greatly reduce risks and costs.”

Cohen said the biggest technical
challenges stem from the explosion of
electronically stored information that
has occurred in the past decade. This
information is showing up not just in
the form of e-mails and word processing,
but also databases, spreadsheets,
presentations, texts, voicemail files,
tweets, and other social media posts.

He noted that technology has
created the challenges by providing
so many avenues for storing
information. The good news is that
technology can also help retrieve,
filter, review, and produce electronically
stored information.

Susan Ardisson said her company
was asked last year to create the
program by Schwab and Karen
Engro, ADR coordinator/consultant
for the court. Her company was
instrumental in developing the
training that was provided to the
judges and to the special masters.

“The goal for the special master
training was to have everyone with a
comparable base of knowledge to
assist the court with difficult e-discovery
issues,” she said. “As a local company,
it was an honor and privilege to assist
the court with the training.” ■

PHOTO BY DREW HARDMAN

U.S. District Court judges recently received training on e-discovery issues provided by bit-x-bit. 
(From left, Judge Joy Flowers Conti, Judge Nora Barry Fischer, Judge Terrence McVerry, Rick Lettieri, primary principal
at the Lettieri Law Firm, and Susan Ardisson, CEO of bit-x-bit.)
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Pictures of YLD Practicing Green Initiative

Pictured left to right at the South Side clean-up are Regina Wilson, 
Krutika Patel Sharma, and Mike Feeney.

Pictured left to right are Mike Feeney, YLD Chair; Joe Froetschel, Practicing
Green Co-Chair; Jaclyn Belczyk, Practicing Green Co-Chair; Krutika Patel
Sharma, Public Service Committee Co-Chair & Practicing Green Co-Chair;
Darcy Rhoades, Bayer Corporation; and Carly Neals, PNC Wealth Management.

Begin your day with us at

www.pittsburghlegaljournal.org

visit the acba 
website at

www.acba.org

PHOTOS CONTRIBUTED BY YLD
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Chief Justice Castille issues State
of the Commonwealth’s Courts
by Art Heinz

The Pennsylvania Supreme Court
has issued its annual State of the
Commonwealth’s Courts report which
highlights the judiciary’s challenges
and successes, this year focusing on
the strain of six straight years of
inadequate funding.

“The judiciary projects a $47
million deficit in fiscal year (FY)
2011-12 after a current year deficit of
$12 million,” Supreme Court Chief
Justice Castille said. “Without
immediate increases in state court
funding, our ability to cover those
deficits depends on borrowing funds
from a dedicated computer projects
account that would end 2012 in 
near bankruptcy.

“Pennsylvania’s judiciary did not
create these serial, structural deficits
and Pennsylvania’s judiciary cannot
save its way out of them. If we cannot
pay judges and fund court operations,
including our successful computerization
efforts, those who depend on the
judiciary for resolution of issues in
civil, family, and problem-solving courts
may soon face this crisis as well.”

The judiciary receives about
one-half of one percent of the total
state budget, about the same as the
legislature. More than 83 percent of
the budget request for 2011-12 would
cover personnel costs, another 13
percent flows directly to the counties
for court-related costs, and less than
four percent goes to operating costs.

The current budget proposal for
the judiciary in 2011-2012 does not
include funding for 70 current
Common Pleas judges, 2,347 Common
Pleas senior judge days, 87 magisterial
district judges, and 42 district court
administrators. It also does not
include funds to fully cover grants to
counties to help them pay for their
court operations.

Cost-cutting measures by the
judiciary have saved approximately
$17 million over the past three years.
Savings resulted from not filling
vacant judge positions; suspending
staff merit and cost of living salary
increases for periods of time;
implementing a targeted hiring freeze
and out-of-state travel ban; and
historically, beginning a process to
“right size” the number of magisterial

district and Common Pleas judges
across the state.

Despite these savings, the judiciary’s
gross deficit in the past six years has
been $94 million. Shortfalls have been
covered in part by loans from a
dedicated Judicial Computer System
fund that is used to build, expand, and
maintain an information technology
system supporting the judiciary and
numerous other state and local agencies.
Future transfers from that fund to
cover general government operating
shortfalls will quickly jeopardize the
computer system’s long-term operations.

Traditionally, the Supreme Court
has used the occasion of Law Day,
which is commemorated annually on
May 1, to issue the State of the 
Commonwealth’s Courts to give
people a better understanding of the
judicial branch.

“Naturally, I would prefer that this
report focused only on achievements
of the judiciary, but that is impossible
when we face increasingly overwhelming
deficits,” Castille said. “Nevertheless,
despite the challenges caused by
under-funding, the judiciary has thus
far been able to continue programs that

serve justice, save money, and make a
difference in peoples’ lives.”

Among such programs: Pennsylvania’s
problem-solving courts (drug, mental
illness, DUI, and veterans’ courts,
among others) have increased by 40
percent over the past two years. For
every dollar invested in these courts,
$4.74 can be saved in costs to the criminal
justice system and the community.

· The Judiciary’s Office of Children
and Families in the Courts helps 
at-risk children find safe and permanent
homes. As a result of its work, there are
5,500 fewer children in foster care homes,
saving millions of taxpayer dollars and
most importantly, improving kids’ lives.

· In 2010, 32 million judicial case
records were accessed through the court’s
website without charge, saving citizens,
the media, the government, and those
with commercial interests and staff
countless hours in travel and copying time.

· In addition, automation and a
convenient new online payment
application improved the collection
and processing of defendants’ penalties,
helping to make possible the record
$480 million that the judiciary
secured in 2010. ■
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If you have an idea for a story,
please contact Joanna Taylor Stone at
jstone@acba.org or 412-402-6604.

STORY IDEAS
WANTED

Commonwealth’s first sex offender
court opens in Pittsburgh
by Steve Schell

The Supreme Court of Pennsylvania
has announced the establishment of
the state’s first Sex Offender Court, an
innovative approach to handling some
of the most serious crimes facing the
citizens of the Commonwealth, with
the goal of increased community safety
through a reduction in recidivism
among sex offenders.

The court, composed of judges with
specialized knowledge in handling
such cases, will focus on increased
uniformity, accountability, and
coordinated case management of
adult defendants charged with and
convicted of Megan’s Law offenses.
Additionally, the Sex Offender Court
will provide a vehicle for improved
communication and organization
among the various agencies involved
in sex offense cases.

This specialized court will open in
the state’s Fifth Judicial District,

Allegheny County Court of Common
Pleas, on June 23, 2011. Justice Debra
Todd, who has guided the establishment
of the Sex Offender Court on behalf of
the Supreme Court of Pennsylvania,
praised those involved in the creation
of this cutting-edge effort, “I commend
the judges of Allegheny County for
recognizing a problem and collaborating
with their criminal justice partners
and victim advocates to develop this
innovative approach for achieving
consistency in sentencing and
managing the difficult population of
sex offenders, in our continuing effort
to reduce recidivism.”

Justice Todd further stressed one
unique aspect of the court: the impact
upon children. “Our Supreme Court
has been proactive in establishing and
promoting innovative programs,
particularly those that serve to further
protect our Commonwealth’s children.
Each year, thousands of Pennsylvania
children are reported as victims of

sexual abuse. We continually strive to
better protect our children and prosecute
and punish those who harm them. This
program is specifically designed to
include sexual crimes against children.”

Allegheny County President Judge
Donna Jo McDaniel will preside over
the pilot court program. Judges Jill E.
Rangos and Thomas E. Flaherty will
also be assigned to this specialize
docket, working under the direction of
President Judge McDaniel.

“Our goal in developing this rigorous
program is to enable us to be consistent
in the application of proven sex
offender management techniques.
Regular judicial compliance reviews
of each offender will enhance the
accountability of those convicted,
particularly when they appear before
judges who know their case, know
their history and are knowledgeable in
cutting edge research on supervision
of sex offenders,” said Judge McDaniel.

Judge McDaniel noted the practical
importance of the project, “This court
is designed to promote justice by
providing a comprehensive approach
to case resolution, increasing offender
accountability, and enhancing community
safety while protecting the rights of the
parties and victims of sexual abuse.”

Judge Jeffrey Manning, Admin-
istrative Judge of the Allegheny County
Court of Common Pleas Criminal

Division, agreed. “Getting these cases
onto a specialized docket, under the
supervision of specially trained
probation officers and in front of judges
educated and experienced in handling
these matters, will go a long way
toward protecting the public,” he said.

Although the program is targeting
offenders charged with and convicted
of Megan’s Law violations (See 42
Pa.C.S.A. §9795.1), defendants
charged with other sex offenses may
be considered on a case by case basis.
In the coordination and planning of
this specialty court, the Supreme
Court solicited input from Allegheny
County District Attorney Stephen
Zappala, Allegheny Public Defender
Michael Machen, representatives of
law enforcement, parole, probation
and treatment providers, as well as
victim services agencies.

In particular, Alison Hall, Executive
Director of Pittsburgh Action Against
Rape, and members of the Allegheny
County Sex Offender Management
and Containment Task Force, provided
valuable input and consultation. The
planning for this pilot program began
late last year with a site visit to the
Buffalo area to observe the Erie County
New York Sex Offense Court, which has
been in successful operation since 2006.
New York and Ohio are the only other
states with programs of this type. ■

Publicize Your Section and Committee News!
The ACBA Communications Department is eager to promote any special activity or
newsworthy event emanating from your Committee or Section of interest to ACBA
members, the media, or the general public. E-mail us at news@acba.org with the
following information:
◆ Name and description of the event ◆ Date, time, and place of the event

◆ Name(s) of the sponsoring section/committee(s) ◆ Name(s) of speakers and titles of presentations

◆ How many people do you expect to attend? ◆ Name and phone number of a contact person

◆ Will there be an admission fee or ticket sales? If so, how much?

◆ Are reservations needed to attend the event? 

◆ Is there any other information you would like to share with us?

Thank you for your cooperation! ■



ADR LAW
Control Your Process, Control Your Costs–

New Protocols in Arbitration
This program will focus on newly developed protocols specifying 

key action steps required to control the arbitration process.
Credits: 3 CLE credits (2 substantive/1 ethics) • When: June 7, 2011; 9:00 a.m. to 12:15 p.m.; check-
in at 8:30 a.m. • Where: PBI Professional Development Conference Center, Heinz 57 Center, 339
Sixth Ave., 7th Fl. • Tuition: See PBI website.

APPELLATE PRACTICE 
COMMITTEE & SUPERIOR

COURT OF PENNSYLVANIA
Judicial Decision Making On 

The Pennsylvania Superior Court
This program will discuss judicial decision making, motions practice, 

reargument petitions and family fast track in the Superior Court.
Credits: 1 CLE credit (substantive) • When: June 8, 2011; check-in at 11:30 a.m. • Where: ACBA
Conference Center Auditorium, 920 City-County Building, Pittsburgh, PA 15219 • Tuition: $30 for
ACBA Members; $45 for Non-ACBA Members; Sponsored by ACBA.

BUSINESS LAW
Agricultural Law Forum-2011

Practical and insightful information to assist lawyers in properly 
assessing situations and issues their clients present.

Credits: 6 CLE credits (5 substantive/1 ethics) • When: June 8, 2011; 9:00 a.m. to 4:30 p.m.; check-
in at 8:30 a.m. • Where: PBI Professional Development Conference Center, Heinz 57 Center, 339
Sixth Ave., 7th Fl. • Tuition (includes lunch): See PBI website.

PLI - Acquiring or Selling the Privately 
Held Company 2011

Credits: 12 CLE credits (11 substantive/1 ethics) • When: June 9, 2011; 9:00 a.m. to 5:00 p.m.;
check-in at 8:30 a.m. and June 10, 2011; 9:00 a.m. to 5:00 p.m.; check-in at 8:30 a.m. • Where: PBI
Professional Development Conference Center, Heinz 57 Center, 339 Sixth Ave., 7th Fl. • Tuition: See
PBI website.

PLI - Corporate Compliance & Ethics Institute 2011
Credits: 9 CLE credits (8 substantive/1 ethics) • When: June 2, 2011; 9:00 a.m. to 5:00 p.m.; check-
in at 8:30 a.m. and June 3, 2011; 9:00 a.m. to 12:30 p.m.; check-in at 8:30 a.m. • Where: PBI
Professional Development Conference Center, Heinz 57 Center, 339 Sixth Ave., 7th Fl. • Tuition: See
PBI website.

PLI - Fundamentals of Mutual Funds 2011
Credits: Go to pli.edu for more information. • When: June 8, 2011; 9:00 a.m. to 5:00 p.m.;
check-in at 8:30 a.m. • Where: PBI Professional Development Conference Center, Heinz 57
Center, 339 Sixth Ave., 7th Fl. • Tuition (includes lunch): See PBI website.

EDUCATION LAW
Protecting Students with Disabilities: 

A Guide to Section 504 in Public Schools
Section 504 ensures full participation in academic and extra-curricular 
activities by individuals with disabilities. This is a vital day for learning 
how to ensure school programs are free and accessible for all students.

Credits: 4 CLE credits (substantive) • When: June 9, 2011; 8:30 a.m. to 12:45 p.m.; check-in at
8:00 a.m. • Where: PBI Professional Development Conference Center, Heinz 57 Center, 339 Sixth
Ave., 7th Fl. • Tuition: See PBI website.

ESTATE LAW
Phila. Bar Association Probate & Trust Law Section 

June 2011 Quarterly Meeting - Family Limited 
Partnership Planning and Litigation Strategies

A panel of experienced practitioners explore the reasons for creating, 
the advantages to creating and the planning opportunities of FLPs.

Credits: 2 CLE credits (substantive) • When: June 7, 2011; 12:30 p.m. to 2:30 p.m.; check-in at
12:00 p.m. • Where: PBI Professional Development Conference Center, Heinz 57 Center, 339 Sixth
Ave., 7th Fl. • Tuition (includes lunch): See PBI website.

FAMILY LAW
Presentation of a Custody Evaluation

in a Complex Custody Trial
Designed as a follow-up to our highly successful February program:

The Intersection of Legal and Mental Health Issues in Custody Cases,
we know that you will not want to miss this. 

Credits: 6 CLE credits (5 substantive/1 ethics) • When: Tuesday, May 24, 2011; 8:30 a.m. to 4:30
p.m.; check-in begins at 8:00 a.m. • Where: PBI Professional Development Conference Center,
Heinz 57 Ctr., 7th Fl. • Tuition (includes course book and lunch): See PBI website.

The Future of School Voucher Programs in PA
Recently, the concept and use of school vouchers has come to the 

forefront of political, societal, constitutional, and economical discourse. 
From Pennsylvania’s proposed legislation to the presidential political 
debates, school vouchers continue to be a most controversial topic.

Credits: 3 CLE credits (substantive) • When: June 1, 2011; 12:00 p.m. to 3:15 p.m.; check-in at
11:30 a.m. • Where: PBI Professional Development Conference Center, Heinz 57 Center, 339 Sixth
Ave., 7th Fl. • Tuition (includes lunch): See PBI website.

HEALTH LAW
PLI - Health Care 2011

Credits: Go to pli.edu for more information. • When: June 1, 2011; 9:00 a.m. to 5:00 p.m.; check-
in at 8:30 a.m. • Where: Go to pli.edu for more information. • Tuition (includes lunch): See
PBI website.

LAW PRACTICE MANAGEMENT
Conquer Catastrophe: Reviving Professionally 

and Healing Personally
This is a distinctive seminar addressing what attorneys need 

to know when a personal catastrophe occurs.

Credits: 6 CLE credits (5 substantive/1 ethics*) *Must attend entire program to receive the ethics
credit. • When: June 10, 2011; 9:00 a.m. to 4:30 p.m.; check-in at 8:30 a.m. • Where: PBI
Professional Development Conference Center, Heinz 57 Center, 339 Sixth Ave., 7th Fl. •
Tuition (includes lunch): See PBI website.

REAL ESTATE
PLI - Negotiating Real Estate Deals 2011

Credits: 6 CLE credits (5 substantive/1 ethics) • When: June 7, 2011; 9:00 a.m. to 5:00 p.m.; check-
in at 8:30 a.m. • Where: PBI Professional Development Conference Center, Heinz 57 Center, 339
Sixth Ave., 7th Fl. • Tuition (includes lunch): See PBI website.

Boundary Law in Pennsylvania
This program will provide proven techniques and strageties for handling the 

difficult cases of when boundary disputes can’t be avoided or settled.

Credits: 4 CLE credits (substantive) • When: June 8, 2011; 8:30 a.m. to 12:45 p.m.; check-
in at 8:00 a.m. • Where: PBI Professional Development Conference Center, Heinz 57 Center, 339
Sixth Ave., 7th Fl. • Tuition: See PBI website.

Title Insurance 101
Join our expert panel and explore the basic fundamentals 

of title insurance – what it is and why we need it.

Credits: 4 CLE credits (3 substantive/1 ethics) • When:June 10, 2011; 9:00 a.m. to 1:15 p.m.;
check-in at 8:30 a.m. • Where: PBI Professional Development Conference Center, Heinz 57
Center, 339 Sixth Ave., 7th Fl. • Tuition: See PBI website.

TAX LAW
State and Local Tax Aspects of M&A

Learn how proper planning can help reduce or eliminate potential state 
and local tax liabilities generated by M&A transactions.

Credits: 2 CLE credits (substantive) • When: June 3, 2011; 12:30 p.m. to 2:30 p.m.; check-in at
12:00 p.m. • Where: PBI Professional Development Conference Center, Heinz 57 Center, 339 Sixth
Ave., 7th Fl. • Tuition (includes lunch): See PBI website.

TORT LAW
Litigating Tractor Trailer Accidents

Learn the “Rules of the Road” in trucking litigation, applicable law and 
regulations from experts including drivers and safety management experts.

Credits: 6 CLE credits (5 substantive/1 ethics*) *Must attend entire program to receive the ethics
credit. • When: June 2, 2011; 9:00 a.m. to 4:30 p.m.; check-in at 8:30 a.m. • Where: PBI
Professional Development Conference Center, Heinz 57 Center, 339 Sixth Ave., 7th Fl. •
Tuition (includes lunch): See PBI website.
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Continuing Legal Education
sponsored by the ACBA and PBI

Allegheny County
Bar Association

C L E  P R O G R A M S

ACBA Registration Information: Register for any of these programs via: Mail: CLE Dept.,
ACBA, 400 Koppers Building, 436 Seventh Avenue, Pittsburgh, PA 15219; Fax 412-261-6438; Phone:
412-402-6612. PBI Registration Information: MAIL: PBI, 5080 Ritter Road, Mechanicsburg, PA
17055-6903; FAX: (717) 796-2348; PHONE: (717) 796-0804 or (800) 932-4637; ON THE WEB:
www.pbi.org. All PBI CLE programs are sponsored by the Pennsylvania Bar Institute & the Allegheny County
Bar Association.



Order your 2011
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Legal Directory today!
Call 412�402�6614 for details.
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APPRAISALS

ANTIQUE AUTO APPRAISALS for all vehicles 1900 to
1990. Expert Witness. Certified Appraiser - K. Merusi.
412-731-2878.

DOCUMENT EXAMINER/

HANDWRITING

J. WRIGHT LEONARD, BCFE, CDE. Certified. Experienced
in Federal, State & Local Courts. Testimony in Civil &
Criminal Matters. 215-735-4000.

ECONOMIST/VOC. EXPERT

WM. HOUSTON REED, Ph.D.–25+yrs. of forensic
economics & vocational eval. expertise in one
report. 1-888-620-8933.

ESTATE PLANNING

IF YOUR CLIENTS ARE CONSIDERING CHARITABLE
GIVING as part of their estate planning The Pittsburgh
Presbytery Foundation can provide a means to support
charitable work helping those in need throughout SW
Pennsylvania. For more information contact the Foundation
at www.pghpresbytery.org/pghpresbyterianfdn.htm or
Rev. Dr. Douglas Portz at 412-323-1400 Ext 318.

FORENSIC ENGINEERS

ACCIDENT RECONSTRUCTION, BIOMECHANICS,
PRODUCT LIABILITY. Keystone Engineering Consultants,
www.ForensicExp.com. Call Dave Kassekert, P.E.,
412-855-0266.

LEGAL NURSE CONSULTANT

CERTIFIED LEGAL NURSE CONSULTANT with 16
years of experience in various fields. Will attend IMEs
with clients to assure fairness, accuracy, and alleviate
the injured party’s fears. Please contact Schatz Legal
Nurse Consulting at (724) 505-3222 or
dschatz@atlanticbb.net.

PROCESS SERVICE INVESTIGATING

THE IMPOSSIBLE WE DO RIGHT AWAY! MIRACLES
TAKE A LITTLE TIME. EMPIRE INVESTIGATION (412)
921-4046. Visit us on our website, www.empireinv.com.

PROPERTY CLAIM EXPERT

PROPERTY CLAIM EXPERT TO CONSULT AND/OR
COORDINATE ALL TYPES OF 1ST AND 3RD PARTY
PROPERTY DAMAGE CLAIMS. Services include: building
estimates, contents estimates, business interruption
valuations, Appraisal, engineering services, and policy
consulting. Please contact Rob Massof (412)
563-6670 rob.massof@assuredpa.com.

Lawyers’ Mart

Bar Briefs
People on the Move

S c h n a d e r
Harrison Segal &
Lewis LLP is
pleased to announce
that Allison R.
Brown has joined
the firm as an
associate in the
Litigation Services
Department.

◆    ◆    ◆

S c h n a d e r  
Harrison Segal &

Lewis LLP is pleased to announce that
James R. Olson has joined the firm as
Counsel as a member of the Tax &
Wealth Management Department, and
as a member of the Tax and Business
Planning and the Nonprofit Organizations
practice groups.

◆    ◆    ◆

Duane Morris partner Kenneth M.
Argentieri of the firm’s Pittsburgh
office has been named vice-chair of
the Products Liability and Toxic Torts
division of the Trial Practice Group.
Argentieri represents individual and
corporate clients in both trial and
appellate matters.

◆    ◆    ◆

Frank, Gale,
Bails, Murcko &
Pocrass, P.C. is
pleased to announce
that Chris
Stachtiaris has
joined the firm as
an attorney.

Change in
Status

Ronald L.
Russell has been

placed on inactive status.

Allison R.
Brown

Chris
Stachtiaris

from consideration situations where
the whistleblower is able to use public
information to analyze the claims in
a manner not previously disclosed
or discovered.

The proposed rules disqualify a
whistleblower with legal, compliance,
audit, supervisory, or governance
responsibilities for an entity, and the
information he/she provides is
communicated with the reasonable
expectation that the whistleblower
would take steps to cause the entity to
respond appropriately to the violation,
unless the entity did not disclose the
information to the SEC within a
reasonable period of time. This provision
is substantially broader than any of
the exclusions set forth in section 922
of Dodd-Frank and places an undue
burden on whistleblowers. Dodd-
Frank does not make a claim conditional
upon internal reporting of claims, or
even the self-reporting of the target
company, and places no time limit on
when the claim can be made (although
the timing may affect whether an
enforcement action may be brought).

Proposed rule 21F-4(b)(4)(vi)
attempts to disqualify any whistle-
blower from an award if he/she
obtains information by means or
manner that violates applicable federal
or state law. Under Dodd-Frank,
however, the whistleblower is only
precluded from recovery if convicted
of a crime related to the judicial or
administrative action for which the
whistleblower could otherwise
receive an award. Thus, the proposed

black, while providing a wide range of
services and programs. However, the
economic turmoil of the last few years
impacted the ACBA as it has impacted
every person and every institution in
our nation.

Although membership numbers
have remained solid, thanks to the
many advantages and services offered
by the ACBA, there have been some
impacts on the general operating
budget. The revenues of ACBA Services
(now Proliance) have declined. Sheriff
sale advertising dropped precipitously
and legal notice advertising also fell.
These important revenue sources
have enabled the ACBA to be a
vibrant organization, providing great
value to its members. This will continue
even in these tough economic times.

The impact of the economic
downturn has been carefully managed
with a forward looking perspective.
We have been very careful with the
ACBA dollars, and have cut costs and
allowed vacant internal positions to go
unfilled wherever possible. Although
we believe that the coming fiscal year
will be better, we are being conservative
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rules seek to disqualify whistleblowers
from recovery before any conviction
has ever occurred.

Under Dodd-Frank, the SEC must
pay an award to a whistleblower who
voluntarily provides original information
to the SEC that leads to a successful
enforcement action. Proposed Rule
21F-4(a) defines a voluntary submission
of information more narrowly than the
statutory language in Dodd-Frank.
That section provides that a submission
is voluntary if the whistleblower
provides the Commission with the
information before the whistleblower
or anyone representing the whistle-
blower receives any request, inquiry,
or demand from the SEC or other
enumerated governmental entities
about a matter to which the information
in the submission is relevant.” Under
the proposed rule, the whistleblower
is deemed to have received a request
within the scope of the rule if the
demand for documents was made to
the whistleblower’s employer, unless
the employer fails to respond to the
request. This particular rule then may
bar a whistleblower claim even where
a request for information is general
and not focused on the conduct that is
the subject of the whistleblower
claim. Thus, the claim might be
barred even if the demand for
information is not targeting the same
violations of the securities laws as the
whistleblower claims.

The proposed rules add an
additional burden on the requirement
that the whistleblower’s claim lead to
a successful enforcement action.
Proposed Rule 21F-4(c)(1) requires
that a successful enforcement action
be one in which the whistleblower’s
information “significantly contributed
to the success of the action.” The rule
as proposed leaves the SEC with too
much discretion in determining what
constitutes a significant contribution,
and therefore, whether to make an
award to a whistleblower. This is
contrary to the intent of Dodd-Frank,
as embodied in section 922(b) and (c),
which requires an award between 10
and 30 percent, and provides how the
SEC should determine the amount of
an award within those parameters
based upon the whistleblower’s actual
contributions to the success of the
enforcement action.

Another proposed rule dealing with
appellate rights provides that a
whistleblower may only appeal a
determination of whether or to whom
to make an award without review of

the determination of the amount at
issue. The rule runs contrary to the
statutory language. Dodd-Frank
envisions appeals not only of whether
and to whom an award should be
made, but also provides for appellate
review of whether the determination
complied with subsection (b). Subsection
(b) requires an award to be between
10 and 30 percent of the amounts
recovered. Subsection (b), in turn
incorporates those factors for the
amount of an award under subsection
(c). Accordingly, Dodd-Frank envisions
appeals concerning whether the
award was appropriate under the
relevant statutory language. The
proposed rule seeks to exclude 
such consideration.

Finally, the proposed rules require
a whistleblower to make a claim for an
award once notice has been posted on
the SEC website of a successful
enforcement action. Such a rule has
no support in the language of Dodd-
Frank and the intent to make a claim
for an award should be fairly obvious
from the whistleblower’s submission
of information leading to a successful
enforcement action.

Dodd-Frank’s whistleblower
provisions for securities laws were
intended to be a game-changer in the
regulation of securities by providing
significant economic incentive for
whistleblowers to report wrongdoing.
The Congress believes that only
through whistleblowers can real fraud
be detected. The success of the False
Claims Act has been instrumental in
demonstrating that. The rules that the
SEC has proposed to implement the
whistleblower program, coupled with
its deferral of establishing a whistle-
blower division, lead to the conclusion
that most whistleblower claims will be
dead on arrival. It will be critical to
see how the SEC modifies the rules in
the coming months. ■

Marc S. Raspanti is a name partner of
Pietragallo Gordon Alfano Bosick &
Raspanti. Bryan S. Neft is a partner
of Pietragallo Gordon Alfano Bosick
& Raspanti.
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in what appeared to be his effort at
continuing the further politicization of
the Department of Justice, and
expanding government eavesdropping
on American citizens’ conversations.
A lot of time and effort has been
devoted to investigations to determine
whether his conduct in office rose to
the level of being criminal. It is not
comforting that he has been relieved
of being charged with criminal
conduct. The fact that the investigations
had to be conducted is a sorry
commentary on his judgment and
behavior. He has violated the spirit of
the laws he swore to uphold and has
been an embarrassment to law
enforcement and the legal profession.

We are proud members of our
county’s bar association. As lawyers
we are bound to respect the rule of
law. We believe the “tone” set by the
policies and performance of Mr.
Gonzales as Attorney General is not
an affirmation of our bar association’s
purpose and goals and, therefore,
dissent from the decision to have him
keynote the 2011 Bench Bar Conference.

Sincerely, Robert J. Cindrich, M.
Jean Clickner, Ellen M. Doyle,
Thomas J. Farrell, Thomas Hollander,
Robert J. Jennings, Jr., Roslyn M.
Litman, Michael Louik, William F.
Manifesto, Lisette M. McCormick, Jon
Pushinsky, Caroline M. Roberto, E.J.
Strassburger and Paul H. Titus ■

as we develop our budget. Although 
no decisions have been reached, 
consideration is being given to making
a budget recommendation to the
Board of Governors that includes both
cost cuts and a modest dues increase.
The costs cuts will not impact member
services. If there is a dues increase, it
will be the first increase in at least 4
years, and will still leave us with a
dues structure that is the third lowest
in the entire country for metropolitan
bar associations.

Through the careful fiscal management
of our previous and current leadership,
the ACBA is financially very stable. We
face challenges, but we will meet them.
You may rest assured that the Board of
Governors will not adopt any budget
that negatively impacts member
services, or that raises dues more than
absolutely necessary.

As noted above, the ACBA leadership
is committed to continuing to provide
to its members the services and
programs that make us a model
throughout the country. Thankfully, we
continue to be in a position to do so. ■




	YLD holds third annual Practicing Green Initiative
	Letters to the editor
	Growth and changes at the bar association
	Dodd-Frank opens doors on whistle blower claims for securities law violations
	Thirty day drug rehab may be insufficient for ADA’s “safe harbor” provision
	Federal judges receive training in e-discovery
	Chief Justice Castille issues State of the Commonwealth’s Courts
	Commonwealth’s first sex offender court opens in Pittsburgh
	Continuing Legal Education
	Bar Briefs

