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49th annual Bench-Bar Conference
draws more than 700 members

by Susan Jacobs Jablow

Year after year, the Allegheny
County Bar Association annual
Bench-Bar Conference is known for
excellent CLE content, great networking
opportunities, delicious food, and lots
of fun activities and entertainment.
This year was no exception.

“It was fabulous,” said Dorie
Schnippert, Director of Membership
Services and Continuing Legal
Education. “I think that everybody

had a great time. I’ve heard nothing
but great comments about it.”

The 49th annual Bench-Bar
Conference was held from June 16 to
18 at Seven Springs Mountain Resort.
Attendance was very strong at 710
members, nearly matching the 715 at
last year’s conference.

“I think 700 is a darn good party,”
said Schnippert. Currently, the ACBA
has about 6,400 members who are
lawyers and judges. Therefore, more than
ten percent of the organization’s eligible
members attended the conference.

“When you get ten percent of your
membership, you’re doing something
right,” said Schnippert.

She would know. She has been the
lead ACBA staff person to organize
the conference for the last 25 years.
This year, previous chairs of the
Bench-Bar Conference presented an
award to Schnippert to recognize her
many years of devoted service.

“One of the most memorable things
about being chair of the Bench-Bar
Conference this year was being able to
honor two of my favorite people, and
both in the same day,” said Mary Sue
Ramsden. “I, along with other past
chairs of the Bench-Bar, honored
Dorie Schnippert for decades of
Bench-Bar excellence, a well-deserved
honor indeed! And having Shelly
Pagac receive the Amram Award was
awesome. Congratulations to Dorie
and Shelly!”

While attendance overall was down
slightly from last year, three more
judges attended this year (57 compared
to 54 last year), 13 more female
lawyers (227 this year), and 12
more young lawyers (211 this year)
also attended.

“It was great to see so many people
attend the Bench-Bar Conference, and
it was obvious from all of the big
smiles that I saw on everyone’s faces,
that a good time was had by all,” said
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The Bench-Bar keynote speaker program featured former U.S. Attorney
General Alberto Gonzales. Members of the program panel included (left
to right) Lourdes Sanchez Ridge, Mark Martini, Alberto Gonzales,
Moderator Ken Gormley, Judge Lisa Pupo Lenihan, Wendell Freeland,
and Judge Thomas Hardiman.

Patrick Thomassey gives instructions to “attorneys” Judge David Wecht
and Judge Ronald Folino during the “You Be the Judge” CLE program at
the Bench-Bar Conference. Participants acted out sketches designed to
illustrate common issues in the courtroom, having the attorneys pose as
the judge and vice versa.

The Donald W. Bebenek Golf Tournament included 24 teams this year,
including a team posing as the secret service for the new ACBA president.
Members of the team are (left to right) Regis Schnippert, Helen Lynch,
Kate Barkman, Howie Schulberg, Richard Narvin, and Betty Minnotte.
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how to get myself into an athletic position
in anticipation of the ball being hit.
That required being equally centered
over the balls of my feet, not too far
forward over my toes and not too far
back on my heels. I needed to be able
to move in any direction and maintaining
my balance was the first and most
important requirement.

Of course, balance is just as important
in our professional and personal lives.
Many times our responsibilities
require us to work long hours or over
many weekends, sometimes for
extended periods of time. At one time,
at least, we were a little harder to
reach once we left the office. However,
with the rapid advances of technology, we
are now available, at least theoretically,
seven days a week, 24 hours a day. Our
clients can call, text, or e-mail us
anytime, and this has inevitably lead
to an expectation of an immediate
response. The same is often true with
our colleagues and opposing counsel.
How we choose to deal with this
expectation is critical to our relationships
with not only our clients and fellow
lawyers, but also with our family 
and friends.

While it’s certainly true that
technology has enhanced and
enriched our professional and personal
lives in many ways, it has also
removed some of the human element
from our relationships. How many
times have you texted, left a voice
mail, or e-mailed someone because it
was easier to do so, even when you
knew that a personal interaction

might have made your communication
better or more effective?  We have all
experienced sending or receiving an
e-mail that might not have been sent if
there had been a moment or two of
reflection, or even better, an actual
conversation. There is a place for
technology just as there is a place for
the personal phone call or sitting
down and discussing an issue so that
all sides and viewpoints are considered.
I’m sure we all remember how much
we have learned by actually watching
and listening to our mentors in the
courtroom, in the conference room,
and in the office. It’s important to use
technology as a tool, not as an obstacle,
to our relationships and to our practice
as lawyers. In short, it’s all about balance.

Just as technology can tip that
delicate balance, the sometimes
impersonal and rapid pace of our lives
can also result in a loosening of the
courtesy, professionalism, and civility
that have always been a hallmark of
the Allegheny County Bar Association.
We are a unique and special group and
I hope to reinforce that notion with
you during my time as president. The
ACBA Board of Governors adopted a
Code of Professionalism in 2009. It is
a short and plain statement of how
every lawyer should act toward others
such as lawyers, the court, parties,
and witnesses, and how we should
expect to be treated, not just here in
Allegheny County but everywhere
else that we practice. I recommend
you take a moment to read it (it’s only
four pages) as it contains some valuable

wisdom. You can find it at www.acba.org/
ACBA/pdf/ProfessionalismCode.pdf.

Professionalism is more than just
granting an extension of time when
requested. It’s having respect for your
adversary’s position even when you
disagree with it. It’s respect for the
court in not advancing motions that
could be addressed and resolved with
a phone call or a letter. It’s thinking
about the tone used in all of your
communications, whether it be in
person, in an e-mail or in a voice mail.
It’s about avoiding the late night
filing of an emergency motion to be
presented the next day simply so
your opponent has no time to prepare.
It’s all about representing your client
zealously without crossing the line
into disrespectful, unethical, or
unprofessional practices.

Simply put, it’s achieving the goal
of maintaining that delicate balance
that makes us proud to be lawyers,
and enhances our lives with our family
and friends.

By the way, when I got to Bradenton
for fantasy camp, I learned that every
other old coot also wanted to play
second base. Although my dreams of
being a second baseman were not 
realized, I ultimately played center-
field for the entire week and the
lessons I learned in getting ready for
second base easily translated to that
position. Using these skills, including
maintaining my balance, I even threw
out a runner trying to score from second
base. Nobody has to know he was 75
years old! ■
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Achieving a delicate balance

by Howard J. Schulberg

A few years ago I got to live out a
childhood dream. My wife, Patti, gave
me a gift of a trip to Pirates Fantasy
Camp where I put on a real Pirates
uniform, played on their spring training
fields, and met some of my heroes
from years gone by. To get ready for
that trip, I wanted to be in good shape
and not make a fool of myself on the
diamond. I happened to meet a former
minor league player who was willing
to teach me how to play second base,
make the pivot for double plays, make
all the throws, and most importantly,

PLJ OPINIONS IS NOW AN
ONLINE PUBLICATION.

VISIT US AT
WWW.ACBA.ORG/ACBA/PUBLICATIONS/

PITTSBURGH-LEGAL-JOURNAL-OPINIONS.ASP.
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Work of the ACBA has
far-reaching impact

by Gary P. Hunt

This is my final president’s message,
published when I have assumed the
coveted role of Immediate Past
President. I must start this message
with an expression of gratitude to the
many people who worked so hard in
the past year to advance the programs
and agenda of the ACBA.

I cannot possibly name all of the
people who deserve our thanks, and so
I have to make some choices. First, I
want to thank my law firm, Tucker
Arensberg, P.C. Throughout the past
year, I received the unstinting support
of the firm, both in allowing me to
spend the time necessary to meet the
obligations of the position of president,
but also in financially supporting
ACBA programs and activities.

I must also thank the staff at the
ACBA, ACBF, and Proliance Solutions.
They work very hard every day to
ensure that our members are served
with a high degree of professionalism
and responsiveness.

In addition to the staff, there are
literally hundreds of our members
who serve on Committees, and who
work on programs and activities of the
ACBA. These members, and the
leaders of the Divisions, Sections and
Committees each deserve our thanks.
It is their work that most directly
touches the professional (and sometimes
social) lives of our members.

I also would like to mention a few of
the events and accomplishments of
the past year. Our financial picture is
strong, despite the fact that the revenues
of the Pittsburgh Legal Journal, a
major revenue source for the ACBA,
were dramatically down due to the
suspension and delay of foreclosure
sales. Despite this, the ACBA’s staff
and financial team, with Jim Creenan
as treasurer and Ray Vogliano as
Chair of the Headquarters Committee,
did an outstanding job of managing
expenses, leaving us with a very solid
year-end financial picture.

Legislatively this was a very active
year. The budget struggles in Harrisburg
have a direct impact on access to the
courts and court funding. We have
actively communicated with our
legislators, both in person and
through correspondence on important
legislative issues, including funding
for the Juvenile Court Project, funding
for the NLSA, funding for the Joint
State Government Commission, and

funding for the courts. We also
supported the passage of what was
viewed as the compromise legislation
on joint and several liability. The
efforts of Bill Goodrich, as Chairman
of the ACBA PAC, have been important
to the ACBA throughout the year.

The ACBA continued to be at the
forefront of being an advocate for
diversity and gender equality. The
Homer S. Brown Law Association,
that has been a part of the Pittsburgh
professional fabric for 40 years,
became a part of the ACBA as the
Homer S. Brown Division. This is a
remarkable and positive event that I
expect to lead to the growth of the
minority professional community in
our region. We owe our thanks to the
officers of the Homer S. Brown Division,
and in particular Regina Wilson and
Jennifer Arnett, for their support and
work on this issue.

We also formed the Gender Equality
Committee, chaired by the Honorable
Maureen Kelly and Krysia Kubiak.
That Committee, working with the
Institute for Gender Equality and the
other programs and tools we have in
place and will develop, will have a real
and lasting impact on the important
goals of retaining and advancing
women in the profession. I also must
mention that the efforts of the IGE
were immeasurably advanced through
the commitment and hard work of Kim
Brown, as ACBA President, Immediate
Past President, and as a member of the
Gender Equality Committee.

As a part of the efforts to advance
diversity and gender equality the
ACBA is in the process of hiring a full
time gender equality and diversity
coordinator, one of the first such positions
in the country. Linda Hernandez and
Gene Harris have been the spear
points of the ACBA efforts to address
gender equality and diversity issues,
respectively, and we owe them our
thanks. However, having a full time
person in this role will help us to do
even more to advance our goals.

On the business side of our activities,
a Committee of staff and lawyers,
under the leadership of Carlotta
Bohm, put together a 3-tiered disaster
recovery plan to ensure that the critical
data of the ACBA would be preserved
in the event of a disaster, and saved
nearly $35,000 in the process.

I do not have enough time and
space to list all of the activities of the
ACBA over the past year. Between the
CLE programs; Division, Section, and
Committee projects; public and private
lobbying for relief for our members on
health insurance rates; social service
projects; and member support programs
such as the Lawyers Fund, the ACBA
has been very active.

In one way or another, directly or
indirectly, the ACBA has an impact on
the professional and sometimes the
personal lives of every one of our
more than 6,400 members. In turn,
our members, directly or indirectly,
touch the lives of tens of thousands of
citizens in our community. This is an
amazing fact, and something that
should make us all proud.

It is the work of these people that
makes us the best bar association in
the United States. I have been privileged
to meet with other bar leaders all
across the country, and I can say, with
confidence, that the ACBA is the

model for many other bar associations.
We are the organization that they
would like to be.

During my work with the ACBA
staff and membership I have had the
opportunity to meet and work with
many ACBA members, and my
experience has confirmed that we are
all Pittsburghers, wherever we may
come from.  Few of us say “yinz,” and
even fewer shop at “Pants-n-At,” but

as a group we are honest, hard-
working, sports loving citizens, who
deeply care about our families, our
clients, our fellow professionals, and
our community. Those are the traits
that make this legal community the
best place in the U.S. to practice law.
And those are the traits that made my
service to the membership a true
pleasure and the greatest honor of my
life. Thank you. ■
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Shelly Pagac honored as 2011
Amram Award winner

by Tracy Carbasho

Although Shelly Pagac was shocked
to receive the 2011 Amram Award,
colleagues were not surprised.

“She was an excellent choice for
the award because she is a tireless
advocate for the Bench-Bar Conference,”
said Mary Sue Ramsden, who chaired
this year’s conference. “She is willing
to do whatever is necessary to make
the conference a success. And while it
is not a bona fide occupational
qualification for the award, I think
she probably has as much fun at the
Bench-Bar as anyone I know.”

Ramsden, a partner at Raphael,
Ramsden & Behers, noted that Pagac
is a former chair of the conference,
she actively participates on the
Bench-Bar Committee every year, and
she regularly participates in continuing
legal education panels at the conference.

Pagac, who serves as senior counsel
at Pietragallo Gordon Alfano Bosick &
Raspanti, said the award means the
world to her because the Bench-Bar is
so important.

“I went to undergraduate school at
Penn State, law school at Catholic
University in Washington, D.C., and
then practiced in Chicago for three years
before moving back to Pittsburgh,” she
said. “Once I began practicing law
here in Pittsburgh, it was difficult
because I did not have any local contacts.
Attending the conference and becoming
involved in its activities allowed me to
begin developing local contacts. In
addition, the firm where I previously
worked used to send all of its attorneys
to the Bench-Bar and it was an excellent
team-building event. I have great
memories from those days.”

Knowing some of the previous award
winners adds special significance to
the award for Pagac because she
considers these individuals to be

titans of the legal community. Previous
winners that she has known include
Mike Louik, Allegheny County Court
of Common Pleas Judge Jeffrey
Manning, Ruth Zittrain, Don Minahan,
Carol McCarthy, retired Court of
Common Pleas Judge Livingstone
Johnson, Pennsylvania Supreme
Court Justice Debra Todd, William
Goyette, the late Jack Feeney, and the
late Don Bebenek.

“Being mentioned in the same
category as these individuals is
awe-inspiring. When Don Bebenek
won the award in 1995, I was an
associate with his firm. Some of the
attorneys at the firm did not attend the
luncheon when he won,” she said.
“When he came back from winning
the award and none of us had been
present, he was clearly disappointed
because the award meant so much to
him. So since 1995, I have known the
significance of the award to those who
put their heart and soul into the
Bench-Bar Conference.”

Established by the Bench-Bar
Conference Committee in 1990, the
award is given to ACBA members who
have practiced law for at least 12 years,
have been active in the conference, have
demonstrated professional excellence
and have provided outstanding service
to the community.

This year’s award was presented
by William Goyette, a sole practitioner
who chaired the Amram Award
Committee. He was the award
recipient in 2009.

“Shelly is an outstanding employment
law attorney,” said Goyette. “She 
has so much enthusiasm for the
conference. She recruits people to
attend, takes part in CLE presentations,
and just enjoys every moment of every
conference. She is constantly doing
whatever she can for others, especially
the less privileged. She is an active

board member of the Pittsburgh
Action Against Rape and also an
enthusiastic member of the ACBA
Board of Governors.”

Pagac’s involvement with the
ACBA has also included chairing the
Bench-Bar Conference, co-chairing
the Women in the Law Committee,
serving as a Zone 12 delegate to the
Pennsylvania Bar Association, being
a member of the Public Service
Committee, and serving as a member
of the nominating committee.

Pagac began attending the conference
in 1994 and has not missed any of the
events. She started by just attending
the barbeque on Thursday and then
leaving on Friday morning. Now, she
goes to Seven Springs Mountain
Resort on Wednesday night and stays
until Saturday, not wanting to miss a
moment of the conference.

Looking back, she realizes that
many of the conferences represent
different phases of her life, such as
when her children were young, when
her mother was ill, and when she was
unhappy with various jobs. Attending
the conference provided her with an

outlet during difficult times and offered
opportunities for positive changes.

Her career has brought her many
positive changes and opportunities for
professional development. For example,
she was inducted into the Academy of
Trial Lawyers of Allegheny County 
in 2010.

“Because membership in the academy
is voted upon by both plaintiff attorneys
and defense attorneys, I would count
that as my biggest professional
achievement in my career thus far,”
she said.

During her career, she has been
recognized with several other
noteworthy honors in addition to the
Amram Award. She received an award
from the Pennsylvania Bar Association
in 2006 for outstanding service for
co-chairing the PBA’s annual meeting.
A year later, she received the Judge
David Olbum Award for chairing the
Bench-Bar Conference.

Pagac received her bachelor of arts
degree in political science with a
minor in business in 1985 from
Pennsylvania State University and
her law degree from the Catholic
University of America in 1988.

She knew from the time she was in
high school that she wanted to be an
attorney. Her father, the youngest of
nine siblings, was a hard-working coal
miner. Her mother, who was a stay-
at-home mom for a while, later
worked as a waitress and secretary.
They served as her greatest influence
and inspiration.

“My mother and father worked so
hard in everything they did, whether
it was cleaning the house or working
three jobs at once to support the family,”
she said. “They instilled in me, my
sister and my brother that education
meant everything and if you studied
and worked hard enough, you could do
anything you wanted. I recall being a
child and asking my mother at one
point since my father was a coal miner,
did that mean I had to be a coal miner.

“My mom responded that I could do
anything I wanted as long as I studied
hard and worked hard. My siblings
and I got a dollar for every ‘A’ we
made on our report cards and nothing
for anything less,” she added. “I loved
to read, so rather than cleaning my
room, I would sneak in the closet to read
and then get in trouble for doing so.”

Looking ahead, Pagac hopes to
practice at Pietragallo Gordon Alfano
Bosick & Raspanti well into the future.

“My goal is to be an integral part of
raising the visibility of Pietragallo’s
employment law practice where we
counsel, train, and defend employers
in employment-related litigation,” she
said. “I want to continue practicing
and developing business to provide for
my family and put my daughter, who
will be attending Ohio University in the
fall, and my son through college.” ■
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Shelly Pagac was honored with the 2011 Amram Award at the Friday, June 17 luncheon at the Bench-Bar
Conference at Seven Springs Mountain Resort. 2009 Amram Award winner Bill Goyette presented the award,
which recognizes an ACBA member who has been active in the conference, has demonstrated professional
excellence, and has provided outstanding service to the community. 
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Question and answer session with new
ACBA President Howard Schulberg

by Tracy Carbasho

ACBA President Howard Schulberg
developed a zest for the legal profession
back in high school when he decided
to follow in his mother’s footsteps.

“My mother was probably the most
influential person in helping me make
a career choice,” he recalls. “She was
a well recognized member of the bar
while I was still in high school. I was
able to rub elbows with some of the
deans of the bar at a very young age. I
saw they were intelligent, quick-witted,
interesting individuals, and I admired
the life they were able to lead.”

His mother, June, became a member
of the bar in 1969 and maintained
active status in the association until
about eight years ago.

Schulberg, who assumed the duties
of president on July 1, knows he chose
the right career because he is happy
in all aspects of his life today. At age
57, he considers being elected president
of the ACBA to be one of his major
professional accomplishments. He has
been a member of the ACBA since
1979 and has served the organization
by chairing its Judiciary Committee,
chairing the Bench-Bar Conference
Committee, serving as secretary of the
Board of Governors, and being a
member of the board.

“The ACBA has had many truly
outstanding leaders over the years. I
have been fortunate to work with
many of them, and I know I have big
shoes to fill,” he said. “I am proud and
honored that my peers have placed

their confidence in me by allowing me to
lead an organization of 6,400 lawyers.”

A partner and litigator at Goehring,
Rutter & Boehm, Schulberg focuses
his practice on personal injury, civil
rights, municipal law, and alternative
dispute resolution. One-third of his
practice is devoted to conducting
mediation and arbitration in the civil
litigation field. He recently enhanced
his mediation skills by completing a
40-hour training program presented
by Beason & Ellis Conflict Resolution
at Duke University.

Schulberg recently took time to
answer questions from the Lawyers
Journal about his plans for the future
and how he stays motivated.

What are your main objectives
as ACBA president? 

“There are a number of ongoing
projects that will be a major focus. For
example, one of my primary goals is to
ensure that the Institute for Gender
Equality and the Diversity Initiative,
both of which are at early stages of
their development, become part of
the fabric of the ACBA and remain
signature programs of the ACBA for
years to come. I am also committed
to maintaining and enhancing the
ACBA’s excellent tradition of
leadership among bar associations
across the country.”

What do you want ACBA 
members to know about you? 

“I am a great listener. I want to
hear their ideas for programs,
Committees, and especially where
they think we could improve.”

What word best describes the
type of ACBA president you will be? 

“Dedicated.”
How has your involvement in the

ACBA over the years enhanced
your professional development?

“I have developed numerous
friendships, both professional and
personal, as a result of being involved.
I also learned a great deal about the
way the practice of law is conducted
and should be conducted by being
involved with the ACBA.”

Why do you think it is important
for those in the legal profession to
participate in organizations such
as the ACBA? 

“The ACBA provides programs and
services that allow those with similar
interests and passions to make a
difference in the legal community and
to serve the public good. In addition,
the bonds that are formed through
active participation in these organizations
provide the backbone for the excellence,
collegiality, and professionalism for
which the Allegheny County bar 
is well-known.”

What was your second 
career choice? 

“Pilot.”
What do you consider to be your

biggest personal accomplishment
at this point in your life? 

“I am very proud of my marriage of
14 years to an amazing trial lawyer,
Patti Dodge. Since both of us are trial
lawyers, we have some pretty
interesting conversations about the
cases we are handling, although we

are also happy when we can put our
work aside and enjoy our life together.”

What motivates you to do your
work as an attorney every day? 

“I truly have a passion for and
enjoy what I do.”

What case stands out as being
the most memorable of your career? 

“I represented the City of Pittsburgh
in a rather significant trial in federal
court which involved a number of
highly-charged, hard-fought, and
challenging issues. The trial lasted
several weeks, which was my longest
trial up to that point, and I was
ultimately successful in achieving a
defense verdict. In addition to all of
the hard work that went into preparing
for the trial, I really felt that I 
established a connection and credibility
with the jury, which is not always an
easy task. After the conclusion of the
trial, I was proud to be asked to visit
the mayor’s office so he could personally
offer his congratulations to me.”

What are your hobbies?
“I love to golf. My wife Patti and I

are huge fans of the Pirates and we
enjoy traveling, whether it is to foreign
countries or just going to see a baseball
park in another city.”

How will you put your own
stamp of distinction on the 
ACBA presidency? 

“In addition to promoting diversity
and community service, I plan to
highlight the need for involvement in
the legislative process, especially as it
impacts our membership and the
ACBA in general.” ■

PHOTO BY JOANNA TAYLOR STONE

ACBA President Howard Schulberg (left) receives the ceremonial gavel from Immediate Past President Gary Hunt (right) at the 2011 Bench-Bar
Conference at Seven Springs.
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Ramsden, a partner in Raphael,
Ramsden & Behers, P.C.

The CLE content is always a major
focus of the conference, and there was a
lot of buzz this year about the sessions.

“We got really positive feedback
about the programming,” said
Schnippert. “All of the division
workshops got high marks.”

Among the most talked about CLEs
were the Young Lawyers Division
program about “How to Avoid
Malpractice” and the Women in the
Law Division program, “What if I
were Managing Partner…” which “got
really rave reviews,” said Schnippert.

Another highlight of the three-day
conference was the keynote address,
presented by former United States
Attorney General Alberto Gonzales.
The speech was followed by a panel
discussion including Gonzales, along
with Judge Thomas Hardiman of the
U.S. Court of Appeals for the Third
Circuit, Chief Magistrate Judge Lisa
Lenihan of the U.S. District Court for
the Western District of Pennsylvania,
Lourdes Sanchez Ridge, Senior Counsel
at Thorp Reed, and lawyer Wendell
Freeland. Kenneth Gormley, dean of
the Duquesne University School of
Law, moderated the panel.

“It went very well,” said Mark
Martini, chair of the keynote speaker
sub-committee for Bench-Bar and an
associate of Robb, Leonard, Mulvihill.
“He (Gonzales) did not hold back. He
was very candid in his responses.”

Gonzales, who served under
President George W. Bush, spoke
about decisions he made as U.S. Attorney
General related to issues of torture
and terrorism.

“It was more of an insider look into
his job as attorney general, how he
interacted with the Bush administration,”
said Martini. “He really gave us an
understanding of his thought process
as to the war on terror.”

One major issue they dealt with
was the extent of the executive
branch’s powers to fight terrorism.
Gonzales talked about his understanding
of the Constitution and various
statutes related to investigating and
preventing terrorist attacks.

BENCH-BAR
continued from front cover

“He was definitely not afraid to talk
about his feelings,” said Martini.

While Gonzales was forthcoming,
so were the panelists.

“They did a tremendous job,” said
Martini. “They asked him very difficult
questions. He took the questions
head-on. A couple of issues he couldn’t
answer, and he was willing to say ‘I
don’t know.’”

“People were very impressed with
how he presented himself,” Martini
continued. “Even those of a very
different or opposing mindset could
say ‘I don’t agree with him, but I see
where he was coming from.’”

On a lighter note, the athletic
events at the conference all went well,
including golf, tennis, and sporting
clays, even though the weather was
not great for parts of the conference.
The first-ever Ultimate Tailgate and DJ
Dance Party was very well received.

Next year’s conference, the 50th
annual, is expected to be somewhat
larger than this year’s. Martini will be
the conference chair.

“We’re going to try and outdo
ourselves,” said Schnippert. “I don’t
know if that’s possible, but we’re going
to try. We hope to make it spectacular.”

Initial planning for next year’s
conference began immediately after
the closing this year.

“We don’t have any specifics yet,
but it will be a very significant event,”
said Martini.

He credited Ramsden and
Schnippert for the success of this
year’s Bench-Bar.

“Mary Sue did a tremendous job.
Dorie and the Committee worked very
hard to make it a success. It will be
very hard to match,” he said.

While this year’s conference was
packed with sessions and activities,
Ramsden said one of the major
highlights was having the chance to
interact with fellow participants, both
lawyers and judges, in a relaxed setting.

“It is truly an awesome opportunity
to network with your fellow colleagues
and judges, while getting CLE credits
in the process,” she said. “It gives me
time to recharge my batteries for the
sometimes stressful work that we do,
and the intangible benefits of the
friendships and relationships that
Bench-Bar fosters are truly unique.” ■

Former Bench-Bar chairs joined the 2011 Conference Chair Mary Sue
Ramsden on stage at the Friday evening entertainment to honor Dorie
Schnippert with an award for her years of devoted service to the
Bench-Bar and the ACBA.

Sporting clays was just one of the many sporting events offered to
conference participants. Sara Flasher tries her hand at one of the stops
on the course.

Former U.S. Attorney General Alberto Gonzales gave the keynote
presentation on Friday and spoke of issues that arose during his time in
the White House and his path to that position.

Friday night’s entertainment featured the first Ultimate Tailgate and DJ
Dance Party. Pictured here, Director of Membership and CLE Dorie
Schnippert and PA Governor Tom Corbett.
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Plaintiff must demonstrate prejudice in
order to be entitled under the FMLA
by Maria Greco Danaher

The Eighth U.S. Circuit Court of
Appeals has upheld an employee’s
termination for job abandonment, in
spite of the fact that the employee
argued that he was on FMLA leave at
the time of his termination. The court
based that holding on the fact that the
employee was unable to return to
work at the conclusion of his medical
leave, and that he therefore was
unable to show that his termination
prejudiced his rights under the
FMLA. Hearst v. Progressive Foam
Technologies, Inc., Eighth Cir., No.
10-1253, June 8, 2011.

The Family and Medical Leave Act
(FMLA) provides 12 work weeks of
leave during a 12-month period to
eligible employees under specific
circumstances. One of the criteria of
eligibility is that the employee shall
have worked for the employer for
at least 12 months prior to the
requested leave.

Jason Hearst became employed
with Progressive Foam Technologies
(PFT) on March 15, 2006. In December
2006, Hearst was involved in a
non-work-related motor vehicle
accident and suffered injuries for
which he sought treatment. He
requested a leave of absence from
PFT for the period from January 3
through February 5, 2007. In spite of
the fact that Hearst had worked for

the company for less than the requisite
12 months, PFT informed Hearst that
he “was eligible for leave under the
FMLA” and that his four-week
absence from work would be “counted
against [his] annual FMLA leave
entitlement policy.”

Hearst’s recovery required a
longer absence than anticipated and
included two surgeries. On February
6, Hearst’s doctor informed PFT that
Hearst would not be able to return to
work until April 10, 2007.  On March
16, 2007, PFT informed Hearst, by
letter, that his 12-week FMLA leave
would end on March 28, but that the
company would allow him to take an
additional 30 days, presumably until
April 27. That letter included this
sentence: “If we do not hear from you
regarding a specific return to work
date, we are assuming that you will
not be returning to work in the
foreseeable future.”

On March 29, Hearst’s doctor
advised PFT that Hearst had
undergone an additional surgery and
ultimately determined that Hearst
would be unable to return to work
until May 1, 2007. When Hearst failed
to return to work on that date and did
not provide any additional information
about that failure, PFT fired him for
“job abandonment.” In spite of that
firing, on May 15, 2007, Hearst’s doctor
advised PFT that Hearst would not
be able to return to work for another

two months, but subsequently
extended that anticipated return date
to September 2007.

Hearst sued PFT, alleging that the
company interfered with his FMLA
rights when it fired him on May 1,
2007. He argued that his FMLA leave,
which could not have started until his
one-year anniversary with the company,
formally began on March 15, 2007,
and that his firing occurred only seven
weeks after that date, thereby
interrupting his leave entitlement. He
further argued that PFT retaliated
against him for taking FMLA leave.
However, the lower court concluded
that Hearst had exhausted his FMLA
leave on March 28, 2007, 12 weeks
after he began his leave in January.
That court counted all of Hearst’s
leave as FMLA-related, including all
absences prior to his anniversary
date. It also concluded that Hearst’s
failure to notify the company that he
couldn’t return to work on May 1 violated
the company’s leave of absence policy,
and provided a legitimate business
reason for firing Hearst. The district
court further concluded that even if
Hearst had been entitled to FMLA
until mid-June (as Hearst argued), the
May 1 firing did not create the prejudice
necessary to support an FMLA claim,
because Hearst failed to show that he
would have been able to return to
work within the allowable time frame
during or after his leave.

The Eighth Circuit skirted the
“unique question” of whether the pre-
March 2007 leave should have counted
toward Hearst’s 12-week FMLA
entitlement, and focused solely on the
question of whether Hearst had
demonstrated the requisite prejudice
necessary to establish a claim under
the FMLA. The court found that he did
not.  Hearst had a medical condition
that created an inability for him to
return to work for a period substantially
longer than the 12-week FMLA leave
period, and that fact was fatal to his
claim. Even if the court had determined,
as Hearst argued, that his protected
FMLA leave extended until mid-June
2007, he would have had to be able to
show that he could have returned
before or at the expiration of that
leave. Because he was unable to do
so, he could not demonstrate any
prejudice as a result of his firing, and
summary judgment in PFT’s favor
was appropriate.

While this holding is clearly
advantageous for employers, it must
be pointed out that Hearst did not
bring a claim under the ADA or the
ADAAA. Had he done so, the court
may have had to do a further analysis
of whether PFT’s actions were 
sufficient to constitute the necessary
search for reasonable accommodation
under those statutes, and whether
additional leave may have been such
an accommodation. ■

Page 8 / July 29, 2011



July 29, 2011  / Page 9

Firing replacement 
workers not a “mass 
layoff” under WARN
by Maria Greco Danaher

The Worker Adjustment and
Retraining Notification (WARN) Act
requires a 60-day notice to employees
before a “mass layoff” can take place.
A mass layoff is a reduction in force
which is not the result of a plant
closure, but which results in an
employment loss of at least 50 full-
time employees at a single site. While
the WARN Act does not specifically
define “workforce reduction,” federal
courts have determined that an
employee is part of such reduction
when that employee is not replaced
after layoff or discharge. The Eighth
U.S. Circuit Court of Appeals relied on
that interpretation of the term “work-
force reduction” when it determined
that 111 replacement workers, who
ultimately were fired to allow a
company’s original employees to
return from strike, were not entitled
to a 60-day mass layoff notice prior to
their firings.  Sanders v. Kohler Co.,
Eighth Cir., No. 10-1848, June 8, 2011.

In 2006, Kohler Company shut
down its Searcy, Ark. plant after
collective bargaining negotiations
with the United Auto Workers Local
1000 broke down and the plant’s 247
union workers went on strike. Three
months later, the company hired 123
replacement workers to help restart
the plant. In March 2007, Kohler
informed the replacement workers
that if the strike was determined to be
an unfair labor practices strike (as the
union claimed), Kohler would release
these replacement workers to the
extent that any strikers would want to
return to their old jobs. In November
2007, Kohler revised that message,
and e-mailed its supervisors that
strike settlement would not affect the
fact that the replacement workers were
considered to be Kohler employees.

In March 2008, Kohler and the
union settled their dispute, and Kohler
agreed to reinstate certain strikers. In
order to do that, Kohler then fired 123
of the replacement workers, and
returned 103 of the original strikers to

their former positions. Within weeks,
111 of the fired replacement workers
filed a complaint, alleging that Kohler
had failed to provide the required
60-day notice under the WARN Act.
The complaint included a number of
state law claims, including breach of
contract, promissory estoppel, and
unjust enrichment. The district court
granted summary judgment to Kohler
on the WARN Act claim, and dismissed
the state law claims without prejudice
(meaning that the plaintiffs could
pursue those claims in state court,
should they choose to do so).

On appeal, the Eighth Circuit
upheld the lower court’s decision,
based largely upon the interpretation
of the term “reduction in force,”
which is undefined in the WARN Act.
The Court pointed out that the statute
defines mass layoff as a reduction in
force “which results in” the requisite
number of employment positions lost.
Here, Kohler fired 123 people, but
replaced 103 of those, with a net loss
of 10 positions. Based on that fact, the
Court held that employees who are
fired but replaced are not part of a
reduction in force and do not count
toward the 50-employee threshold to
trigger the required 60-day notice
under the WARN Act, because their
loss does not “result in” a net loss of
employment positions.

While this issue is somewhat
esoteric, and applies only within a
limited fact scenario, it is important to
understand that courts are willing to
put parameters around the WARN
Act’s requirements, based upon a
reasonable reading of that statute.
Companies who may face a scenario
which includes the hiring and firing of
replacement workers during a strike
should keep this case in mind when
making decisions related to the layoff
of strike replacement workers.
Similarly, groups who supply or assist
such replacement workers should
assure that those workers understand
that they may not be entitled to a
particular amount of notice prior to
layoff or termination. ■

GUIDELINES
FOR UNSOLICITED ARTICLES

SUBMITTED FOR
PUBLICATION IN THE

LAWYERSJOURNAL

Because the editors of the Lawyers Journal (LJ) receive many
submissions for publication we can accept only a portion of
those sent to us. Most often, we decline articles because they
either discuss topics we have recently covered or serve as
promotional material in the guise of an article.

When submitting an article for consideration, please keep
these guidelines in mind:

1. Authors are strongly encouraged to discuss article ideas
with the editor and submit an outline or capsule summary
before investing time in writing. The LJ will not agree to
run an article until the editors evaluate the full-text article.

2. Every effort will be made to publish an accepted article;
however, the LJ reserves the right not to publish an
accepted article if the material becomes dated, if there is
no space to run the article, or if the editorial board raises
any other concern.

3. We publish only articles written exclusively for the LJ.
We will not consider material that an author has sent to
other publications.

4. We rely on the author’s integrity in submitting original
work. Any material derived from other sources should be
clearly identified within the text.

5. We evaluate submissions for their value to our audience,
timeliness, and credibility. We do not publish articles that
promote the author’s company, products, or services.

6. Articles should be no more than 2,500 words.
Authors must use endnotes to cite sources.

7. Due to the volume of material we publish, we are
unable to provide authors with edited manuscripts or
galleys for review.

8. Authors should explain in simple language any technical
terms that would be unclear to the general legal audience.

9. Authors should send a hard copy of the article and an
electronic version, preferably in MS Word format. Be sure
to write the author’s name and article title in the document.

10. Write your full name, business affiliation, address, and
any pertinent professional designations that should
appear in the author’s ID. We don’t run phone numbers or
contact addresses.

11. Articles should be mailed to Jennifer Pulice, Editor,
Lawyers Journal, Allegheny County Bar Association,
400 Koppers Building, 436 Seventh Ave., Pittsburgh, PA
15219; faxed to 412-261-6042; or e-mailed to
jpulice@acba.org.

12. Because each issue of the LJ is copyrighted by the
Allegheny County Bar Association, publications wishing
to use an article after it has appeared in our journal must
obtain our permission to do so.

13. The LJ reserves the right to decline to publish any photograph
which has been found to be altered or manipulated.

Begin your day with us at

www.pittsburghlegaljournal.org
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Order your 2011
Allegheny County Bar Association

Legal Directory today!
Call 412�402�6614 for details.

Publicize Your Section and Committee News!
The ACBA Communications Department is eager to promote any special activity or newsworthy event emanating from your
Committee or Section of interest to ACBA members, the media, or the general public. E-mail us at news@acba.org with the
following information:

◆ Name and description of the event ◆ Date, time, and place of the event

◆ Name(s) of the sponsoring section/committee(s) ◆ Name(s) of speakers and titles of presentations

◆ How many people do you expect to attend? ◆ Name and phone number of a contact person

◆ Will there be an admission fee or ticket sales? If so, how much? ◆ Are reservations needed to attend the event? 

◆ Is there any other information you would like to share with us?

Thank you for your cooperation! ■
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APPRAISALS

ANTIQUE AUTO APPRAISALS for all vehicles 1900 to
1990. Expert Witness. Certified Appraiser - K. Merusi.
412-731-2878.

DOCUMENT EXAMINER/

HANDWRITING

J. WRIGHT LEONARD, BCFE, CDE. Certified. Experienced
in Federal, State & Local Courts. Testimony in Civil &
Criminal Matters. 215-735-4000.

ECONOMIST/

VOC. EXPERT

WM. HOUSTON REED, Ph.D.–25+yrs. of forensic
economics & vocational eval. expertise in one
report. 1-888-620-8933.

ESTATE PLANNING

IF YOUR CLIENTS ARE CONSIDERING CHARITABLE
GIVING as part of their estate planning The Pittsburgh
Presbytery Foundation can provide a means to support
charitable work helping those in need throughout SW
Pennsylvania. For more information contact the Foundation
at www.pghpresbytery.org/pghpresbyterianfdn.htm or
Rev. Dr. Douglas Portz at 412-323-1400 Ext 318.

FORENSIC ENGINEERS

ACCIDENT RECONSTRUCTION, BIOMECHANICS,
PRODUCT LIABILITY. Keystone Engineering Consultants,
www.ForensicExp.com. Call Dave Kassekert, P.E.,
412-855-0266.

PROCESS SERVICE INVESTIGATING

THE IMPOSSIBLE WE DO RIGHT AWAY! MIRACLES TAKE
A LITTLE TIME. EMPIRE INVESTIGATION (412) 921-
4046. Visit us on our website, www.empireinv.com.

Lawyers’ MartBar Briefs
News and Notes

Thorp Reed & Armstrong partner
Lisa Chiesa has been elected as President
of the Pennsylvania Association of
Bond Lawyers. Chiesa specializes in
municipal finance law, assisting both
governmental and private entities
with the structuring of tax-exempt
financing transactions.

◆    ◆    ◆

David Pollock, a founding member
of Pollock Begg Komar Glasser LLC
(PBKG), has been elected to leadership
positions in the International Academy
of Matrimonial Lawyers (IAML), the
American Academy of Matrimonial
Lawyers (AAML) and the Pennsylvania
Bar Association Family Law Section. 

◆    ◆    ◆

Scully & Scully,
LLP is pleased to
announce that
Erik V. Scully has
been nominated by
Gov. Tom Corbett
and confirmed by
the Senate of
Pennsylvania for
appointment to the
P e n n s y l v a n i a
State Board of
Accountancy.  The
State Board of

Accountancy regulates the practice of
certified public accountants within
the Commonwealth of Pennsylvania.
Scully is a partner of the law firm of
Scully & Scully, LLP. 

People on the Move
Marie Milie Jones and Constantine

(Dean) Passodelis proudly announce
the formation of the law practice of
JonesPassodelis, PLLC. The new firm
will handle litigation work with a
concentration in the fields of employment
and civil rights as well as health care and
medical products liability law. Other
attorneys at the firm are Jeffrey Cohen,
Michael Lettrich, and Jason Rosenberger. 

◆    ◆    ◆

Ashley L. Folio joined Strassburger
McKenna Gutnick & Gefsky as an
Associate in the Family Law Group. 

◆    ◆    ◆

Attorney Frank Walker opened his
own law practice, Frank Walker Law.
Walker is a trial attorney who specializes
in criminal defense, personal injury,
wrongful death, excessive force, and
medical malpractice cases. 

◆    ◆    ◆

Eight lawyers and a partner have
joined the Pittsburgh office of Burleson,
LLP, in the firm’s transactional and
litigation practice areas for companies
with interests in the Marcellus and
Utica Shale. 

◆    ◆    ◆

Anthony C. Carone has joined Pion,
Johnston, Nerone, Girman, Clements
& Smith, P.C. as a shareholder and will
chair the workers’ compensation
department. Carone has represented
employers, carriers, and third-party
administrators in all facets of workers’
compensation matters.

◆    ◆    ◆

Bernstein Law Firm, P.C. welcomes
new associate Maribeth Thomas to the
firm. Thomas’ primary area of focus
will be with the firm’s Bankruptcy and
Restructuring practice area.

◆    ◆    ◆

Lynch Weis, LLC is pleased to
announce the expansion of the firm with
the newly formed Intellectual Property
Group. The firm has hired Kathleen
Kuznicki, a patent attorney registered
with the United States Patent and
Trademark Office, as an associate.
Assisting Kuznicki in an Of Counsel
capacity is Gary P. Topolosky. 

◆    ◆    ◆

The Webb Law Firm’s more than
100 staff members moved into two
floors of new space at One Gateway
Center. The firm’s new address is One
Gateway Center, 420 Ft. Duquesne
Blvd., Suite 1200, Pittsburgh, Pa. 15222. 

◆    ◆    ◆

Cohen & Grace, LLC, welcomes
Thomas C. Wettach as a partner in the
firm’s intellectual property litigation
practice. 

New Members
The following individuals were

accepted as new ACBA members at
the June 28, 2011 meeting of the
ACBA Board of Governors: (new
members) Tristan J. Albrecht, John
W. Ament, Gilda M. Arroyo, Nelson D.
Berardinelli, Laura M. Camus,
Andrew Joseph Capone, Joshua A.
Cippel, Adrian J. DeGori, Michael T.
Della Vecchia, Theodore J. Gallagher,
Eric Gettemy, Edward J. Grattan, II,
Gerik M. Jenco, Daniel J. Konzeczka,
Joshua D. Macel, Joshua S. Marks,
Gennaro A. Marsico, Shefali Patel,
Dawn B. Patterson, Allison Reynolds,
Jason C. Roper, Kenneth L. Rose,
Lauren M. Rzoski, Pamela Segal,
Marc Edward Seiavitch, Ramesh
Shanmugam, Michael Sundo, Vivian
B. Taylor, James J. Walsh, Amanda L.
Wazel, and Michael P. Yurchak;
(associate) Ellen J. Beagle, Colleen K.
Carr, Frank N. Paganie, and Michael P.
Riordan; (student) James G. Fillippi;
(reinstated) Phillip M. Bender, Robert
S. Carey, Jr., Paul Edward Cozza, Paul
A. Ellis, Jr., Susan Valerie Berman
Mason, T. Brent McCune, Candace G.
Ragin, and Jenyce M. Woodruff.

Erik V.
Scully
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