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Fellows Grand Reception shines light
on attorneys who help less fortunate
by Erin Rhodes

The Allegheny County Bar
Foundation annually hosts a fall
reception to induct new members of
its Fellows Program and to honor
attorneys who have made contributions
to the legal community through pro
bono and public service work. This
year’s reception was held on Tuesday,
September 27 at the August Wilson
Center for African American Culture,
and featured keynote speaker Jayne
Fleming, international human rights
attorney and Pro Bono Counsel to
Reed Smith’s San Francisco office.

Fleming provided those in
attendance with an informative and
touching account of her work in
post-earthquake Haiti. Fleming has
devoted much of her legal career to
representing victims of violence and
individuals seeking asylum in the U.S.
Most recently, however, she has
focused her efforts on empowering
and protecting women in areas of
the world where gender-based violence
is commonplace.

In 2010, Reed Smith initiated a
project to help women and children
displaced by the massive earthquake
in Haiti. Fleming now leads the
project, which consists of more than
40 Reed Smith attorneys and paralegals
and was named one of the top pro
bono projects of 2010 by the National
Law Journal.

In her speech, Fleming shared
stories of Haitian women whom she
referred to as her heroes:  women who
consider suicide on a daily basis due
to the conditions in which they live
and the dangers they face at the hands

of rapists. Fleming and her team work
closely with women and girls living in
tent camps, educating them, helping
them find more suitable shelter, and
helping some obtain humanitarian
parole in the U.S. The team also works
with medical groups, such as the
Albert Schweitzer Hospital, founded
by the late Pittsburgh humanitarian
William Larimer Mellon, Jr., to help
those living in camps gain access to
medical care.

In appreciation of Fleming’s work,
the ACBF donated $2,500 to the Patricia
Fleming Fund. Named in memory of
Fleming’s mother, whom she calls the
“guardian angel” of the Haiti project,
the fund is used to help Haitian
women and children living on less
than $1 a day. Thus far, donations to
the fund have been used to build
seven safe houses for rape victims and
pay for their emergency medical care.

The Fellows reception also included
the induction of the Class of 2011
Fellows and Young Lawyers Fellows.
This year’s class consists of 37 Fellows
and 13 Young Lawyers Fellows who
have accepted the bar foundation’s
challenge to help fund pro bono and
public service initiatives.

“The Fellows Committee worked
very hard this year recruiting a
diverse class of Fellows,” said ACBF
President and Fellows Committee
member Carol Behers.

“It has been challenging to obtain
financial commitments during these
difficult economic times, but the

Committee all worked together.
Carol McCarthy and Melaine Rothey,
Co-Chairs of the Fellows Committee,
were very instrumental in making it a
success,” said Behers.

Donna Allen-Rosemond was
presented with the 2011 Edward G.

O’Connor Fellows Award. For thirty
years, Allen-Rosemond has represented
low-income clients as a staff attorney
at Neighborhood Legal Services
Association. According to Robert
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Members of the Fellows Class of 2011 were honored at the Fellows Grand Reception on September 27 at the
August Wilson Center for African American Culture. Fellows are nominated for their commitment to charitable,
public service, and pro bono activities, and the money they pledge to the foundation is used to further the
Grants Program and the endowment. (From left to right) Jeffrey Heeter, Elly Heller-Toig, Sylvester Beozzo,
Dan Fitzsimmons, Cheryl Gorski, Christine Long, Cynthia Moore, Barbara Shah, Susan Flynn, Patrick
Nightingale, Kevin Lucas, and Nicola Henry-Taylor.

PHOTO BY DREW HARDMAN

Keynote speaker Jayne Fleming, Pro Bono Counsel to Reed Smith’s San
Francisco office (left) and ACBF President Carol Behers (right) pose
after the program at the Fellows Grand Reception. Attorney Fleming
spoke about pro bono work in Haiti, representing victims of violence and
individuals seeking asylum, and empowering and protecting women in
areas of the world where gender-based violence is commonplace.

Continued on page 7
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Gender Bias Duty Officers
If you have observed or experienced any

form of gender bias, you may contact one of

the following members of the Gender Bias
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Gayle R. Kraut ........................412-261-4466

John H. Riordan, Jr. ..............412-394-3347

December

Michael M. Lyons ..................412-392-2070

Martin W. Sheerer ..................412-781-3100
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Agresti. “She is a tremendous asset to our
court and the entire bankruptcy system.”

Fitzgerald is well regarded through-
out the United States for the expertise,
compassion, and professionalism she
brings to her job. She was appointed to
the bench for the Western District of
Pennsylvania in 1987 after serving as
an assistant U.S. attorney for nearly
12 years.

Based on her passion for bankruptcy
law, it would seem that she had always
wanted to serve in this particular
court. Not so.

“It just turned out that way,” she
recalls about being appointed to the
bench. “This opportunity knocked,
and I was fortunate enough to be
chosen to hold this position.”

More good fortune came to Fitzgerald
in October when she was honored by
the Commercial Law League of America
with the Lawrence P. King Award for
Excellence in Bankruptcy. The award was
presented at the National Conference
of Bankruptcy Judges in Tampa, Fla.
Nominations are accepted from
throughout the United States.

“Besides her outstanding professional
accomplishments, Judge Fitzgerald
has helped to develop and support a
significant amount of the CLLA’s
bankruptcy education,” said Erin

Brereton, director of marketing and
communications for the league.

The award description states that
the winner “exemplifies the best in
scholarship, advocacy, judicial
administration or legislative activities
in the field of bankruptcy; exemplifies
the standards set by Professor King
during a lifetime of devotion to the
practice and practitioners of bankruptcy;
and has made a lasting contribution to
the improvement of commerce and to
the fair and ethical treatment of debtors,
creditors and the public at large.”

“This is a real honor. It’s the
equivalent of an Academy Award
Lifetime Achievement Award,” said
Fitzgerald. “I can’t profess to be the
expert that Larry was, but I do share
his vision. I hope that my involvement
in many organizations to develop and
expand educational opportunities will
have made a positive difference to the
practice of law.”

Fitzgerald has been a member of
the CLLA since 1991, serving on its
National Ethics Committee, Bankruptcy
Section Executive Council and as a
liaison to the American College of
Bankruptcy, the American Bankruptcy
Institute, and the National Conference
of Bankruptcy Judges.

She was nominated for the award
by U.S. Bankruptcy Judge Jeffery
Deller and attorney Bob Bernstein,
who agree that she possesses the same
qualities that made King a revered
figure in the field of bankruptcy law.

“From her first day as a judge, we
noticed that she was prepared,
interested, considerate, studious,
knowledgeable, and practical. She
listened and made prompt, reasoned
decisions,” said Bernstein. “Then, we
really started to learn about her
boundless energy and her love of the
bankruptcy world. She took leadership
roles in every bankruptcy organization
and for a number of years, she carried
full caseloads in both Pittsburgh 
and Delaware.”

A press release issued by the CLLA
states that Fitzgerald was assigned
more bankruptcy cases involving debtors
with asbestos mass tort liabilities than
any other bankruptcy judge in the
country. Many of the issues that arose
in these cases had not previously 
been adjudicated.

“As a result, many of her decisions
defined the boundaries within which
current bankruptcy asbestos litigation

Judge Fitzgerald honored with
national bankruptcy award

by Tracy Carbasho

Serving as a bankruptcy judge was
not something Judith Fitzgerald aspired
to do, but the opportunity has blossomed
into a lifetime of accomplishments.

“During her time on the bench,
Judge Fitzgerald has come to personify
everything right about the judiciary,”
said Chief Bankruptcy Judge Thomas

moves forward,” the CLLA release
states. “Some of the larger cases were
Federal Mogul, Owens Corning,
Armstrong World Industries, US
Minerals, and US Gypsum. Combustion
Engineering set the standard for
determining standing for insurers
through the use of what has become
commonly accepted as the concept of
insurance neutrality.”

Deller, who has known Fitzgerald
since 1992 when he worked as a
deputy clerk in the Bankruptcy Court,
said her credentials and character
made her a good choice for the award.

“I have known her as my boss at the
court, a judge in front of whom I had
the privilege to practice, a colleague
on the bench, and a personal friend,”
said Deller. “I know of no other person
more deserving of this award than
Judge Fitzgerald.”

Deller pointed out a few of Fitzgerald’s
numerous achievements, including
the implementation of self-scheduling
of motions to revamp the motions
practice in the Western District and
streamlining the Chapter 13 practice
by instituting conciliation conferences
in all cases.

“The end result is that most Chapter
13 cases have their wage earner plans
confirmed on a consensual basis,
thereby curtailing litigation costs,
reducing delays, and improving both
distributions to creditors and the
likelihood that debtors will receive a
fresh start at the end of their
bankruptcy cases,” he said.

Deller noted that Fitzgerald is
following in the prominent footsteps of
King in terms of her accomplishments
in the field of bankruptcy law. King,
who died in 2001, was a law professor
for more than 40 years at New York
University and served in an of counsel
capacity at the New York law firm of
Wachtell, Lipton, Rosen & Katz.

King was also the editor-in-chief of
the leading bankruptcy treatise, Collier
on Bankruptcy. He was considered
quite instrumental in the development
of the modern U.S. Bankruptcy Code
as a consultant to the Commission on
the Bankruptcy Laws of the United
States from 1971 to 1973 and as an
adviser to the National Bankruptcy
Review Commission in 1996-97.

“Larry would frequently spend
time with associate lawyers and field

Hon. Judith Fitzgerald

Continued on page 8
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NLRB has postponed deadline
for employee rights notice
by Maria Greco Danaher

On Aug. 25, 2011, the National
Labor Relations Board (NLRB)
announced its final rule related to the
Notification of Employee Rights under
the National Labor Relations Act
(NLRA). Under the rule, private-
sector employers whose workplaces
fall under NLRA jurisdiction will be
required to post a notice of employee
rights under that Act. The final rule
requires employers to post and
maintain the NLRB notice in conspicuous
places, and to take “reasonable steps”
to ensure that the notices are not
altered, defaced, or covered by any

other material, or otherwise rendered
unreadable. The proposed rule has
been pending since December of last
year, and was to have taken effect on
Nov. 14, 2011, at which time the
required notices were to have been
posted. Since August, however, over
7,000 comments were received by the
NLRB from employers, employees,
and even unions. Most of those
comments objected to all or parts of
the new rule.

The National Labor Relations
Board (NLRB) issued a press release
announcing its decision to postpone
the implementation date for the notice
until Jan. 31, 2012, ostensibly to allow

for enhanced education and outreach
to employers. However, it also will
provide time for the Board to review
and analyze actions challenging the
notice, and to assess challenges to the
Board’s authority to create or enforce
a rule requiring such notice.

Employers who fail to post the
notice after the new deadline may be
subject to sanctions for an unfair labor
practice under the NLRA, and in any
event in which notice has not been
posted, the Board may extend the six-
month statute of limitations for filing a
charge involving other unfair labor
practice (ULP) allegations against the
employer. This means that an employer’s

failure to post the required notice may
allow employees additional time within
which to file ULP charges against the
employer. Further, if an employer
knowingly and willfully fails to post the
notice, the failure also may be considered
evidence of unlawful motive in any
unfair labor practice case involving
other alleged violations of the NLRA,
meaning that the failure to post could
inadvertently provide adverse evidence
in an unrelated ULP matter.

Proposed notice language can be
found on the NLRB’s website, along
with an information sheet that 
summarizes the provisions of the 194
page rule. ■

PLJ OPINIONS IS NOW AN ONLINE PUBLICATION.
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Labor & Employment Law Section to
host arbitration lunch and learn programs
by Susan Jacobs Jablow

Most courtrooms are open to the
public, which, among other benefits,
affords law students and attorneys in
their first years of practice the
opportunity to see court proceedings
as they occur and to learn from
experienced attorneys and judges.

Labor arbitration hearings, on the
other hand, are generally private,
closed door affairs, which are only
open to the advocates, their clients,
and the impartial arbitrator.

To help beginner and intermediate
arbitrators and advocates learn the
ins and outs of the arbitration system,
the Labor and Employment Law
Section of the Allegheny County Bar
Association will hold a series of five
lunch and learn sessions starting 
in January.

“There hasn’t been a program like
this in the area in quite a while,” said
Mike McDowell, the organizer of the
series and Regional Director of the
Western Pennsylvania Region of the
National Academy of Arbitrators
(NAA), which is a sponsor of the series.

The sessions will cover everything
from selecting an arbitrator and
preparing for the hearing, to the
hearing itself and how to handle the
appeals process.

The Labor Arbitration Discussion
Series will meet at 12 noon in the
Academy Room on the ninth floor of
the City-County building in downtown
Pittsburgh on the third Thursday of
the month from January through May.
Each one-hour session costs $15 and
includes lunch.

“There is space for up to 40 
participants at each session,” said
McDowell. While the series is intended
for beginner and intermediate
attorneys in arbitration, it may also
appeal to more seasoned attorneys
and those contemplating work as
arbitrators or advocates.

“If they have an interest in doing
labor arbitration, this is a terrific
opportunity to listen to very experienced
advocates and arbitrators,” said
McDowell, who noted that each session
will be devoted to a particular topic,
but participants are invited to ask
the presenters about anything related
to arbitration.

The panelists will include both
advocates and arbitrators, including
several who are members of the
National Academy of Arbitrators. The
organization, with about 650 members

nationally, requires that members be
completely neutral. To qualify,
arbitrators must first issue at least 60
reasoned awards in arbitration
hearings within a six year period.
Some of the arbitrators participating
in the upcoming series have issued
more than 1,000 awards, said McDowell.

The series will open on January 19
on the topic of how to select an
arbitrator. The panelists for the
session are two union advocates and
two management advocates who will
offer their perspectives on how to
select an impartial arbitrator, who
acts as a judge at the hearing, and
whose opinion is binding. Each of the
panels for the five sessions will
include an equal number of union and
management representatives.

The second session, on February 16,
will focus on pre-hearing considerations.

Robert Creo is a NAA Arbitrator
and panelist for the session on March
15, which is about presenting a case
before an arbitrator.

“You’re going to hear from
experienced people what actually
happens (during a hearing),” said
Creo. “What works and what doesn’t
work.” He will speak about best
practices for conducting a hearing,
including examination of witnesses,
unusual procedural issues that may arise
and oral arguments by advocates.

“They will take away something,”
said Creo, who added that when a
similar series was held years ago,
participants gained helpful insights
that enhanced their practices.

On April 19, participants will hear
about how to defend a case before a
labor arbitrator. The final session, on
May 17, will be about the appeals
process for a labor arbitration award.
While appeals do occur following
arbitration awards, they are rare.

“They can be appealed on very,
very limited grounds,” said McDowell.
“The decision (of an arbitrator) is
generally final.”

Arbitration has been used to settle
labor and management grievances
since the 1930s. It has long been an
active area of practice in Pittsburgh,
peaking in the 1960s at the height of
the steel industry.

Although there are fewer steel workers
in western Pennsylvania, there is still
a need for labor-employment arbitration.
Many of the hearings that come up
now in this area involve employees for
state and municipal governments as
well as hospitals and universities. ■

January 19, 2012—Selection of the Labor Arbitrator
Domenic A. Bellisario, Esq.—Union Advocate

Harry A. Flannery, Esq., FirstEnergy Service Company—Management Advocate
R. Stanley Mitchel, Esq.—Management Advocate

Marianne Oliver, Esq., Gilardi, Oliver & Lomupo—Union Advocate

February 16, 2012—Labor Arbitration Pre-Hearing Considerations
Norman R. Harland, NAA Arbitrator

Donald S. McPherson, NAA Arbitrator
Thomas S. Giotto, Esq., Buchanan Ingersoll & Rooney PC—Management Advocate

Eric C. Stoltenberg, Lightman Welby Stoltenberg & Caputo—Union Advocate

March 15, 2012—Presenting the Case to a Labor Arbitrator
Robert A. Creo, NAA Arbitrator

Matthew M. Franckiewicz, NAA Arbitrator
Joshua M. Bloom, Esq., Joshua M. Bloom & Associates, PC—Union Advocate

Robert B. Cottington, Esq., Cohen & Grigsby—Management Advocate

April 19, 2012—Defending a Case Before a Labor Arbitrator
David V. Breen, Esq., The Breen Law Firm—Arbitrator and Attorney

John J. Morgan, NAA Arbitrator
Ernest B. Orsatti, Esq., Jubelirer, Pass & Intrieri, PC—Union Advocate

Michael A. Palombo, Esq., Campbell Durrant Beatty Palombo & Miller, P.C.—
Management Advocate

May 17, 2012—Appealing the Labor Arbitration Award
Howard Grossinger, Esq., Grossinger Gordon Vatz,—Union Advocate

Michael J. Healey, Esq., Healey & Hornack, PC—Union Advocate
James A. Prozzi, Esq., Jackson Lewis—Management Advocate

Terrence H. Murphy, Esq., Littler Mendelson—Management Advocate

Publicize Your Section and Committee News!
The ACBA Communications Department is eager to promote any special activity or newsworthy
event emanating from your Committee or Section of interest to ACBA members, the media,

or the general public. E-mail us at news@acba.org with the following information:

◆ Name and description of the event

◆ Date, time, and place of the event

◆ Name(s) of the sponsoring section/committee(s)

◆ Name(s) of speakers and titles of presentations

◆ How many people do you expect to attend? 

◆ Name and phone number of a contact person

◆ Will there be an admission fee or ticket sales? If so, how much?

◆ Are reservations needed to attend the event? 

◆ Is there any other information you would like to share with us?

Thank you for your cooperation! ■
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ADR Services, LLC
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Allegations of workplace violence
or threats may lead to OSHA visit
by Maria Greco Danaher

The federal Occupational Safety
and Health Administration (OSHA)
has written an enforcement directive
for purposes of investigating and dealing
with incidents of workplace violence.
The directive will be used by OSHA’s
district supervisors and area directors
in determining whether or not to
conduct an investigation into allegations
of workplace violence, and includes
inspection procedures that will be 
followed by the agency’s compliance
officers while conducting such
inspections. It also suggests various
methods of abatement available 
to employers in workplace 
violence situations.

The directive expands the typical
definition of workplace violence to
include “threats of assault,” as well as
actual assaults, directed toward
individuals at work or on duty. It lists
four categories of workplace violence
based upon the relationship between
the perpetrator of the violence and the
target of that violence. Briefly, the
four categories are: (1) criminal intent
(violent acts by people who enter the
workplace to commit a robbery or
crime or current or former employees
who enter the workplace with 
the intent to commit a crime); (2)

customer/client/patient (violence
directed at employees by customers,
clients, patients, etc.); (3) co-worker
(violence against co-workers by a
current or former employee); and (4)
personal (violence in workplace by a
non-employee who has a relationship
with an employee).

The directive identifies high-risk
industries that are particularly 
susceptible to workplace violence and
focuses on two of them: health
care/social service settings, and late-
night retail settings. It also spells out
various risk factors that may indicate
the potential for workplace violence.
These include: (1) working with
unstable/volatile persons in certain
health care/social service or criminal
justice settings; (2) working alone or
in small groups; (3) working late at
night or during early morning hours;
(4) working in high crime areas; (5)
guarding valuable property or
possessions; (6) community-based
health or drug abuse clinics; (7)
exchanging money in certain financial
institutions; (8) delivery of passengers,
goods or services; and (9) mobile
workplaces (i.e., taxi drivers).

OSHA advises that inspections
“generally shall not be considered” if
the allegation of workplace violence is
based solely upon threats by co-workers,

but further states that OSHA may
refer such incidents to the appropriate
criminal enforcement agency, the
Equal Employment Opportunity
Commission, or the National Labor
Relations Board for follow up
investigation. OSHA inspections may
be initiated following a complaint,
referral, fatality, or catastrophic event
(which is defined in the directive as
hospitalization of three or more
employees) involving an incident of
workplace violence. Inspections are
more likely in high-risk industries or
workplace settings that include the
cited “risk factors.” Employers also
may face citations for potential
workplace violence issues during
programmed inspections.

The directive lists certain actions
or mechanisms available to employers
to minimize or eliminate the risk of
workplace violence (including alarm
systems, panic buttons, and hand-held
alarms). According to OSHA,

administrative controls also could
include establishing liaisons with
local police and state prosecutors,
implementing a mandatory reporting
policy, maintaining a log book of all
reported assaults or threats, and advising
employers of procedures for requesting
police assistance or filing charges.

The importance of this new directive
is its relationship to OSHA’s General
Duty Clause. Under that clause, an
employer has a “general duty” to
provide a safe workplace, and OSHA
has the power to enforce deviations
from that duty and impose fines and
penalties for violations. The extension
of OSHA into incidents and threats of
violence is an event to which employers
should pay close attention.  The extent
and manner in which workplace
violence is managed by an employer
will directly affect its ability to defend
against OSHA citations and other
potential civil or criminal proceedings
related to such incidents. ■
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Fellows Class of 2011

Sylvester Beozzo
Alex Bickett
Frederick W. Bode, III
Karen E. Bononi
Douglas Cameron
Joseph Christof
William D. Clifford
Gary M. Davis
David B. Fawcett, III
Dan Fitzsimmons
Susan Gromis Flynn
Cheryl Gorski
Dodi Walker Gross
Laura Beth Gutnick

Jeffrey D. Heeter
Elly Heller-Toig
Nicola Henry-Taylor
Lisa Hernandez
George Kachulis
Christine Mathews Long
Kevin P. Lucas
Thomas P. McGinnis
James R. Miller
Cynthia B. Moore
Patrick Nightingale
Edmund Olszewski, Jr.
Wilbur Otto
Rodger Puz
Michael H. Rosenzweig

Barbara J. Shah
Daniel Sinclair 
Beth Ann Slagle
Christopher A. Stachtiaris
Stephen Stallings
Daniel Stefko
Dennis A. Watson
Steven Zoffer

Young Lawyers Fellows
Class of 2011 

Larry Baumiller
Beverly Block
Kristen Budris
Julie R. Colton
Danielle Dietrich
Kimberly Feeney
Linda Varrenti Hernandez
Matthew J. Lautman
Nicholas Meriwether
Janet Meub
Katherine Norton
Matthew D. Racunas
Olga Salvatori

Jewish Family & Children’s Service of Pittsburgh
To increase the capacity of Legal Services for Immigrants & Internationals (LSII) to provide legal assistance
to at-risk, immigrant women who are victims of domestic abuse and seek immigration relief.

KidsVoice
To support the cost of Fostering School Success which will help children in foster or group home care to
remain in their home school districts, or if transferring schools is necessary, to be enrolled in an appropriate
educational program.

Mental Health America Legal Services
To ensure that people with mental illness receive legal assistance in a timely and understanding manner,
thereby ensuring them the best opportunity to achieve positive resolutions to their legal problems.

Neighborhood Legal Services Association
To expand NLSA’s ability to respond to the needs of PFA victims and increase available resources to victims
which may prevent the need for them to reengage in abusive relationships.

Women’s Center & Shelter of Greater Pittsburgh
To support the Civil Legal Project in providing representation and advice on civil legal matters in divorce
cases involving domestic violence.

Racunas, NLSA Executive Director,
Allen-Rosemond is “regarded as one
of the premier family law experts in
the Pennsylvania Legal Aid system.”
Since 2006, the O’Connor award has
been given to attorneys who have
dedicated their careers to working in
the legal aid field.

The annual ACBA Pro Bono
Achievement Awards were also
presented at the event. Former ACBF
Juvenile Court Project Director
Eleanor Grainy, who passed away in
August, was posthumously awarded

FELLOWS GRAND RECEPTION
continued from front cover

the Lorraine M. Bittner Public
Interest Attorney Award for her
commitment to working on behalf of
low-income parents in dependency
and termination of parental rights
proceedings. Other awardees include
attorneys Frederick Miller, Jason
Hazlewood, and Thomas Ward, and
Pittsburgh Pro Bono Partnership
member organization FedEx Ground.

The purpose of the bar foundation’s
Fellows Committee is to encourage
existing Fellows to nominate 
colleagues who are committed to
charitable, public service and pro
bono activities. Nominees must also
be members of the ACBA and have

practiced law for at least ten years, or
in the case of Young Lawyers Fellows,
five years. Fellows are asked to pledge
$1,200 and Young Lawyers Fellows
$500, payable in annual installments.

Fellows’ pledges are designated
to two different funds. Half of each
pledge goes to the foundation’s
Grants program which annually
distributes funds to local legal service
organizations. The other half of
each pledge is designated to the
foundation’s Endowment fund, from
which interest income will be used
to supplement the Grants program,
and support the foundation’s own
pro bono programs.

2012 Legal Aid Grant Recipients
In early 2012, the ACBF will distribute funds

totaling $25,000 to the following organizations:

For more information about any of the programs mentioned above,
please visit our website at www.acbf .org.

For a complete list of 2011 Pro Bono Achievement Award winners,
please visit our website at www.acbf .org.

“Being a Fellow in the ACBF is an
honor,” said Behers. “I looked
around during the reception and
thought it is humbling for me to be
the leader of an organization that
has so many lawyers who give 
generously of their time, talent, and
resources. Having the opportunity
to share time and experiences 
with other Fellows is reason enough
to accept the invitation to become 
a Fellow.”

If you are interested in becoming a
Fellow, or would like to nominate a
colleague to the Fellows Program,
please contact Erin Rhodes at
412-402-6641 or erhodes@acba.org. ■
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Annual bankruptcy symposium
to be held December 9
by Susan Jacobs Jablow

During her life, platinum blonde
Anna Nicole Smith found myriad ways
to catch the eye of the public, as a
Playboy model, wife of an elderly oil
tycoon, and reality TV star. Four years
after her death, her complicated
legacy lives on in the form of an
important Supreme Court case involving
bankruptcy jurisdiction.

That case, Stern v. Marshall, will be
the subject of extensive discussion at
the annual Symposium for the ACBA
Bankruptcy and Commercial Law 
Section on December 9 at the Wyndham
Grand Pittsburgh Downtown Hotel.

“It’s a very significant case for
bankruptcy practitioners,” said Bill
Price, a partner at Thorp Reed &
Armstrong and the organizer of 
the symposium.

Stern v. Marshall, named for
Smith’s attorney Howard K. Stern,
and the family of her late husband, J.
Howard Marshall, involves what judges
can and cannot hear in bankruptcy
court. The case was decided in June
2011, and since then bankruptcy
judges have begun grappling with how
to apply it in their courtrooms.

The attorney who argued the case,
G. Eric Brunstad, Jr., will be the
keynote speaker for the symposium
luncheon. Brunstad argued on behalf of
Marshall’s family that the Bankruptcy
Court did not have jurisdiction to

decide a debtor’s counterclaim, and
the Supreme Court ruled in favor 
of Marshall.

Brunstad’s speech will follow a
debate by several judges about
bankruptcy jurisdiction, and how
Stern v. Marshall will affect which
cases can and cannot be heard in
bankruptcy court. The panelists for
the debate are Judge Thomas Agresti,
of the Western District of Pennsylvania,
who is also the moderator; Judge
Marilyn Shea-Stonum of the Northern
District of Ohio; Judge Kathryn
Preston of the Southern District of
Ohio; Judge Patrick Flately of the
Northern District of West Virginia;
and Judge Robert Opel of the Middle
District of Pennsylvania.

The bankruptcy symposium has
been held annually for the last 24
years. The format is similar from year
to year, with plenary sessions in the
morning, a keynote address at lunch,
breakout sessions in the afternoon,
and the Section’s annual holiday party
at the end of the day. The day-long
event also serves as the Section’s
largest annual fundraiser. Last year,
through registration fees and corporate
sponsorships, the section raised some
$12,000 for Neighborhood Legal
Services, Attorneys Against Hunger,
and other worthy causes.

“It enables us to contribute 
financially to a variety of other 
programs on an ad hoc basis,” said

Ron Roteman, a partner at Stonecipher
and the Chair of the Section.

At the symposium, the Gibson
Award is also presented to law students
at the University of Pittsburgh and
Duquesne University who have
excelled in bankruptcy coursework.
The award is named in memory of
Judge Gerald K. Gibson, a long-time
member of the bankruptcy judiciary
in Pittsburgh.

Participation in the symposium
varies from a low of about 120 to a
high of close to 200 lawyers, but the
Section hopes to attract a large crowd
this year because of the significant
changes that are expected because of
Stern v. Marshall, and also because of
a number of anticipated cases involving
the Marcellus Shale that could end up
in Bankruptcy Court. Additionally, an
overhaul in local rule revisions is
expected to draw in participants.

Ideally, the rules should be
reviewed and updated every year, but
that doesn’t always happen.

“It’s been several years,” said
Price. “This is a major overhaul.”

The new rules go into effect on
November 1, just a few weeks before
the symposium. One of the afternoon
sessions at the conference will focus
on the changes.

Aside from the content of particular
sessions, the symposium is a unique
opportunity for lawyers to hear judges
talk about their perspectives on the

law. Ten bankruptcy judges from
various districts in Pennsylvania,
Ohio, and West Virginia are scheduled
to speak. “This is one of the few large
scale full-day conferences (in this
region),” said Price. Most conferences
for bankruptcy attorneys are held 
in resort areas, such as Florida 
and Arizona.

“When you live in the rust belt,
there are not a lot of good full-day
conferences,” said Price. As a
result, and because of the inclusion
of judges from Ohio and West
Virginia, Price hopes to get many
participants from the tri-state area
who are willing to make a day trip
for the conference.

In addition to hearing valuable
insights from bankruptcy judges, the
participants will also have an opportunity
to network with each other.

“It is a great way to interact with
the local bar,” said Price.

Roteman said that he and other
bankruptcy and commercial law
attorneys don’t go to court that often,
and therefore don’t have many
opportunities to interact with colleagues.
“It’s an opportunity for members 
of the section as well as the legal
community to commiserate with one
another when we don’t often have that
opportunity,” he said. “We get an 
education on a variety of timely 
or current topics that affect 
local practice.” ■

Michael D. McDowell, Esq.
Arbitrator and Mediator

labor • employment • securities
commercial • energy

www.ArbitrationsAndMediations.com

• Over Thirty Years of Experience 

in Alternative Dispute Resolution 

and Complex Litigation

• Member, National Academy of Arbitrators

PO Box 15054  •  Pittsburgh, Pennsylvania 15237

MMcDowell@ArbitrationsAndMediations.com

412-260-5151

their questions about the development
of bankruptcy law or any other topic,”
said Deller. “Judge Fitzgerald is a lot
like Professor King in that regard. We
see that in her today as she is a founding
member of the Western Pennsylvania
Bankruptcy American Inn of Court.
As a founding member, she mentors a
number of young lawyers and encourages
them to pursue careers in the field of
bankruptcy law.”

Just a few days before King’s
death, he spoke in the U.S. Supreme
Court building about the responsibility
and importance of giving back to the
profession and the community.
Colleagues and friends say nobody is
more deserving of the King Award

JUDGE FITZGERALD
continued from page 3

than Fitzgerald because she represents
the essence and the heart of 
helping others.

U.S. District Court Judge Joy
Flowers Conti points out that as the
president of the National Conference
of Bankruptcy Judges in 2001,
Fitzgerald played an important role in
educating attorneys and other judges,
as well as fostering best practices.
Fitzgerald’s nine-page curriculum
vitae is chockfull of interesting
information and reads more like the
biography of a famous person than 
a resume.

“She is a remarkable talent—the kind
of person who is not self-promoting so
local people might not be aware of
how well regarded she is around the
country,” said Conti. “Judi is the
epitome of what you like to see in a

bankruptcy judge because she is hard-
working, knowledgeable, and always
interested in getting the right result.
She brings a lot of humanity to the
bench and she is respected by the people
who appear before her.”

When asked what qualities a
bankruptcy judge should have,
Fitzgerald responded, “A sense of
fairness and impartiality; a respect
for the law and for the lawyers and
litigants who come before the court;
patience; the ability to make decisions
and to support them through legal
research, opinions and orders based
on an informed understanding of the
applicable law and rules; a disposition
that is basically even-keel (recognizing
that everyone has a bad hair day now
and then); a sense of humor; the ability
to accept criticism; and a willingness Continued on page 11

to participate in professional activities
and organizations to foster profession-
alism and education.”

Fitzgerald’s list of professional
activities is extensive with participation
in not only the National Conference of
Bankruptcy Judges, but also the
Allegheny County Bar Association, the
Administrative Office of the United
States Courts, the Chambers Case
Management User Group, the Education
Committee of the U.S. Court of
Appeals for the Third Circuit, the
Pennsylvania Bar Institute, the
American Bankruptcy Institute, the
Federal Investigators Association, the
American Bar Association, the National
Conference of Bankruptcy Clerks,
Women’s Bar Association of Western
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Having the right team 
makes all the difference

Labor & Employment Attorneys
Employment Litigation Attorneys
Pittsburgh, Pennsylvania
(412) 338-1100
www.rothmangordon.com

Back Row: Colleen Ramage Johnston, Stephen H. Jordan, 
James W. Carroll, Jr., and Alan C. Blanco 
Front Row: Louis B. Kushner, Nikki Velisaris Lykos, and Lori R. Miller

Proposed safe harbor provision on
affordability may offer relief to employers

by USI Affinity

The Treasury and Internal Revenue
Service (IRS) issued Notice 2011-73
requesting comments on the development
of a safe harbor to aid employers in
determining whether health plan
coverage is “affordable” for purposes
of avoiding a penalty in 2014. An
employer will be considered to provide
affordable health coverage if the
employee’s cost for self-only coverage
does not exceed 9.5 percent of the
employee’s household income. The
proposed safe harbor suggests that
employers may use W-2 wages for the
employee (which the employer knows)
instead of the employee’s total household
income (which employers generally
would not know) when determining
whether coverage is affordable.

This is a welcome development for
employers and should help simplify
the plan design considerations that
address penalty determinations if
implemented. It is important to note
that this safe harbor does not affect
eligibility for the subsidies under the
Exchanges. Those will still be determined
by reference to the employee’s house-
hold income. Employers will, however,
be able to design benefits and coverage
models that avoid penalties, based on
information on hand. The safe harbor
is in proposed format and is not
finalized. The Treasury and IRS are
seeking comments on this proposed
guidance and intend to issue future
regulations that will finalize the rules
regarding the employer penalty.

In 2014, the Patient Protection and
Affordable Care Act (PPACA) will
impose a penalty on employers with
50 or more full-time equivalent
employees if certain low-income full-
time employees receive premium tax
credits or cost-sharing subsidies to
purchase coverage through the
Exchange, and the employer either:
does not offer full-time employees
(and their dependents) the opportunity
to enroll in minimum essential coverage
under an eligible employer-sponsored
plan; or offers full-time employees
(and their dependents) the opportunity
to enroll in minimum essential coverage

that either is unaffordable or does not
provide a minimum value.

Under the law, coverage is considered
unaffordable if the employee’s
required contribution exceeds 9.5
percent of the employee’s household
income for the tax year. Household
income means the modified adjusted
gross income of the employee and any
family members (e.g., spouse,
dependents) who are required to file
an income tax return.

Because affordability is determined
by reference to household income and
because household income is determined
by reference to variables that are
generally unknown to an employer
(i.e., the modified adjusted gross
income of the employee and the
employee’s spouse and dependents),
employers may encounter practical
difficulties in assessing whether the
coverage they are offering is affordable
to certain employees.

In light of these concerns, the
Treasury and IRS intend to propose
an affordability safe harbor where the
affordability of the employer’s coverage
is measured using the employee’s W-2
wages instead of household income
(wages as reported in Box 1 of the
Form W-2 issued by the employer).

The proposed safe harbor would
require the satisfaction of certain
requirements, including: that the

employer offers full-time employees
(and their dependents) the opportunity
to enroll in minimum essential coverage
under an employer-sponsored plan,
and that the employee portion of the
self-only premium for the employer’s
lowest cost coverage that provides
minimum value (the employee contri-
bution) does not exceed 9.5 percent of
the employee’s W-2 wages.

Application of the safe harbor
would be determined after the end of
the calendar year and on an employee
by employee basis, taking into account
the employee’s particular W-2 wages
and contribution. For example, the
employer would determine whether it
met the proposed affordability safe
harbor for 2014 for an employee by
looking at the employee’s 2014 W-2
wages and comparing 9.5 percent of that
amount to the employee’s contribution
for 2014. The guidance suggests that an
employer could use the safe harbor
prospectively, at the beginning of the
year, by structuring its plan to set the
employee contribution at a level that
would not exceed 9.5 percent of the
employee’s W-2 wages. Further, it is
contemplated that employers would
have the ability to make reasonable and
necessary adjustments for pay periods, on
a consistent basis, so that the employee

Continued on page 11
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Meyer Darragh
Buckler Bebenek
& Eck, PLLC is
pleased to
announce that
attorney Edward
G. Brandenstein
has joined the
firm. Branden-
stein will concen-
trate his practice
primarily in
defense of trans-
portation, products

liability, and premises liability matters. 

◆    ◆    ◆

Dinsmore is pleased to announce
that Michelle L. Kopnski has joined
the firm as a partner in the Corporate
Department and as a member of the
Taxation Practice Group. Kopnski’s
practice focuses on complex corporate
transactions, and federal, state, and
local taxation. 

◆    ◆    ◆

Cohen & Grace,
LLC welcomes
Edward C. Flynn
as a partner in the
firm’s intellectual
property litigation
and general litiga-
tion practice. 

◆    ◆    ◆

Cohen & 
Grigsby is pleased
to announce the

appointment of four new associates to
the firm’s Pittsburgh practice.  S. Curt
Anderson, Laura M. Crossett, and
Leah G. McLaughlin join the 
firm’s Business and Tax Group, 
and Thomas H. Soehl joins the firm’s
Litigation Group.

◆    ◆    ◆

McGuireWoods LLP has
announced that Jamie Edwards has
joined the firm’s Complex Commercial
Litigation Department as an associate.
She will focus on a variety of litigation
matters, including commercial litigation
and employment cases. 

◆    ◆    ◆

Rawle & Henderson LLP is pleased
to announce that John E. Lienert has
joined the firm as an Associate.
Lienert will focus his practice in the
area of mass tort litigation. 

Changes in Status
William E. Buchko has been placed

on temporary suspension.
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STORY
IDEAS

WANTED

APPRAISALS

ANTIQUE AUTO APPRAISALS for all vehicles 1900 to

1990. Expert Witness. Certified Appraiser - K. Merusi.

412-731-2878.

DOCUMENT EXAMINER/

HANDWRITING

J. WRIGHT LEONARD, BCFE, CDE. Certified. Experienced

in Federal, State & Local Courts. Testimony in Civil &

Criminal Matters. 215-735-4000.

ECONOMIST/VOC. EXPERT

WM. HOUSTON REED, Ph.D.–25+yrs. of forensic
economics & vocational eval. expertise in one report.
1-888-620-8933.

ESTATE PLANNING

IF YOUR CLIENTS ARE CONSIDERING CHARITABLE
GIVING as part of their estate planning The Pittsburgh
Presbytery Foundation can provide a means to support
charitable work helping those in need throughout SW
Pennsylvania. For more information contact the Foundation
at www.pghpresbytery.org/pghpresbyterianfdn.htm or
Rev. Dr. Douglas Portz at 412-323-1400 Ext 318.

Lawyers’ Mart

Bar Briefs

News and Notes
Michael H. Marks & Associates has

announced that its name has changed
to Marks Elder Law. 

◆    ◆    ◆

Carl J. Rychcik, a partner and
litigator with Fox Rothschild, has
been elected to the American Cancer
Society’s board of directors in
Pittsburgh. Rychcik concentrates his
law practice in commercial and business
litigation at the trial and appellate
levels in state and federal courts. 

◆    ◆    ◆

Joseph A. Katarincic has written a
new novel called Too High a Price,
based on a real personal injury case
that stemmed from an incident on the
Hot Metal Bridge on Pittsburgh’s
South Side. Too High a Price is
available for purchase in stores and
on Kindle and Nook. He held local
book signings at Barnes & Noble
Waterworks and Mystery Lovers Book
Shop in Oakmont. 

◆    ◆    ◆

Leech Tishman
Fuscaldo & Lampl,
LLC is pleased to
announce that
firm Partner
Joseph H. Bucci
has been elected to
serve as President
of the Board of
Directors of the
Spina Bifida Asso-
ciation of Western
Pe n n s y l v a n i a ’ s
housing organiza-

tion, Spina Bifida Housing, Inc. Bucci
is Chair of Leech Tishman’s Construction
Practice Group. 

◆    ◆    ◆

Alan T. Shuckrow, a Shareholder
with Strassburger McKenna Gutnick
& Gefsky, has been appointed to the
Task Force created by the Pennsylvania
House of Representatives pursuant to
House Resolution 343, representing
the Pennsylvania School Boards
Association. House Resolution 343
calls for the establishment of a Task
Force to review Pennsylvania’s system
of real property assessments, to develop
uniform standards for county
assessment contracting, to develop
standards for public disclosure of the
county’s system of assessment, and to
make recommendations to the General
Assembly to improve the real property
assessment system. 

◆    ◆    ◆

Marie Milie
Jones has been
awarded the St.
Thomas More
award, the highest
honor given by the
St Thomas More
Society for
Catholic lawyers.
Jones practices
law in the recently
formed boutique
litigation firm of

JonesPassodelis, PLLC, where she
focuses on employment and civil 
rights matters. 

◆    ◆    ◆

Caroselli, Beachler, McTiernan &
Conboy announced that partner
William R. Caroselli received the
esteemed Joseph F. Weis Distinguished
Service Award and partner John W.
McTiernan was awarded the prestigious
distinction of the Irvin Stander Award
for Professionalism in Workers’
Compensation for 2012. The Joseph F.
Weis Distinguished Service Award
recognizes members of the Academy
of Trial Lawyers of Allegheny County
whose services resulted in a substantial
benefit to the judicial system or the
legal profession. Caroselli concentrates
his practice on personal injury law,
toxic torts, and complex litigation.
The Irvin Stander Award for Profes-
sionalism in Workers’ Compensation
recognizes a Pennsylvania attorney
who has excelled in the practice of
law, whose dedication to his or her
clients, professionalism, and regard
for colleagues serves as an example to
others, and who embodies the principle
of “striving mightily while treating
colleagues and judges as friends.”
McTiernan specializes in workers’
compensation, personal injury, 
and admiralty. 

People on the Move
Sherrard, Ger-

man & Kelly, P.C.
recently hired
Steven A. Harris
as an associate. A
member of the
firm’s Corporate
Services Group,
Harris concen-
trates his practice
on international
business law,
export controls,

customs law, mergers and acquisi-
tions, public finance, retail banking,
and general corporate matters. 

◆    ◆    ◆

Joseph H.
Bucci

Edward G.
Brandenstein

Edward C.
Flynn

Steven A.
Harris

Marie Milie
Jones

FORENSIC ENGINEERS

ACCIDENT RECONSTRUCTION, BIOMECHANICS,
PRODUCT LIABILITY. Keystone Engineering Consultants,
www.ForensicExp.com. Call Dave Kassekert, P.E.,
412-855-0266.

LEGAL PHARMACIST

CONSULTANT

HOSPITAL-BASED PHARMACIST WITH CLINICAL
EXPERIENCE will provide professional insight into 
questions related to drug reactions, interactions, 

inappropriate dosage, or prescribing practices. Will 
consult on any issue pertaining to medication use by
researching and presenting findings for malpractice 
litigation. Visit www.medicationexpert.vpweb.com for
more information, or e-mail helen_feinstein@yahoo.com.

PROCESS SERVICE 

INVESTIGATING

THE IMPOSSIBLE WE DO RIGHT AWAY! MIRACLES
TAKE A LITTLE TIME. EMPIRE INVESTIGATION 
(412) 921-4046. Visit us on our website, www.empireinv.com.

contribution would not exceed 9.5
percent of the employee’s W-2 wages.

Under the proposed safe harbor, if
the above conditions (and any
additional conditions that may be
included in final guidance) are met,
then the employer would not be subject
to a penalty with respect to a particular
employee, even if the employee
receives a premium tax credit or cost
sharing reduction for coverage
purchased through an Exchange.

If implemented, the proposed safe
harbor should provide more certainty
to employers in predicting and avoiding
the impact (if any) the new penalty
may have on their business. As this
rule is not finalized, employers should
review this information, consider the
potential implications for their
business, and offer comment to the
agency. It is expected that future
regulations will formalize the penalty
requirements and any available safe
harbor. We will continue to monitor
developments and keep you posted as
guidance is issued.

For more information or to reach 
a USI Affinity Benefit Solutions 
Consultant, call 1-800-327-1550 or
visit benefits.usiaffinity.com. ■

USI Affinity is endorsed by the ACBA.

PROPOSED SAFE HARBOR
continued from page 9

JUDGE FITZGERALD
continued from page 8

Pennsylvania, Federal Bar Association,
Association of Trial Lawyers of America,
International Women’s Insolvency
and Restructuring Confederation,
International Bar Association, the
American Law Institute, and the
American College of Bankruptcy.

In addition, she teaches bankruptcy
and advanced bankruptcy law as an
adjunct professor at the University of
Pittsburgh. She has also worked on
projects pertaining to the automation
and technology policy formulation for
the Administrative Office of the United
States Courts.

Fitzgerald received her law degree in
1973 from the University of Pittsburgh. ■

If you have an idea for a 
story, please contact
Joanna Taylor Stone
at jstone@acba.org
or 412-402-6604.
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