
Al
leg

he
ny

 C
ou

nt
y B

ar
 A

ss
oc

iat
ion

40
0 

Ko
pp

er
s 

Bu
ild

in
g, 

43
6 

Se
ve

nt
h 

Av
en

ue
Pi

tts
bu

rg
h,

 P
A 

15
21

9-
18

18
Ad

dr
es

s 
Se

rv
ic

e 
Re

qu
es

te
d

N
on

-P
ro

fit
 O

rg
.

U
.S

. P
os

ta
ge

PA
ID

Pi
tt

sb
ur

gh
, P

A
Pe

rm
it 

#
13

0

Bar association’s That is
No Joke! book goes global

As a result of a recent article in the
Pittsburgh Post-Gazette, the Allegheny
County Bar Association’s This is a
Joke—Making Fun of Others is Not!
Program and its children’s book, That
is No Joke!, have become a sensation
across the globe! Requests for the book
have literally come in from around the
world. In the past, the popular book
had been shipped to parents in almost
every state, but in the first week of
November alone, following the PG
story, books were shipped to parents
and educators across the country and
as far away as Singapore and Australia.
The PG article was mentioned in several
parent and educational blogs, so the
word spread nationally and internationally
within a few hours. The bar heard from

parents whose children were being
bullied and others who had children
who are disabled and the subject of
unfortunate jokes. All were thankful
for the compassionate and inspirational
messages contained in the book.
According to Howard Schulberg,
President of the Allegheny County Bar
Association, “I am pretty sure that
there aren’t many, if any, bar associations
that have their names spread so
positively across the country and as
far away as Singapore. I thank the
attorneys who are carrying these
messages to our local schools.” ■

Tom Loftus, the ACBA’s Director of 
Marketing and Media Relations,
authored the book.
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Homer S. Brown Division to hold
Black History Month program Feb. 21

by Tracy Carbasho

An annual event scheduled during
Black History Month in February
epitomizes the mission of the ACBA
Homer S. Brown Division.

“The Division works to not only
provide its membership with networking
opportunities, but also to recognize
the tremendous strides that have been
taken and the glass ceilings that have
been broken by those before us,” said
HSBD Chair Jennifer Arnette, an
assistant district attorney and general
trial attorney.

The Division will hold its annual
Black History Month program on Feb.
21 from 5:30 to 7 p.m. at the August
Wilson Center.

A highlight of the event will be the
presentation of the Spirit Award,
which is given to an individual who
has exhibited leadership qualities, as
well as a commitment to the promotion
of equality and the advancement of justice
among the African-American community.

The 2012 winner is William Strick-
land Jr., the president and chief exec-
utive officer of the Manchester Bid-
well Corp.

“He was chosen by the HSBD
Council members because of his
exemplary work in the Pittsburgh
community, including creating the
Manchester Bidwell Corp.,” said
Arnette. “The corporation started as

an entity that addressed unemployment
issues by offering training to displaced
and unemployed individuals during
the downturn of the steel industry.
Today, Manchester Bidwell Corp. is
considered a national model for
education, culture, and hope.”

Strickland, who is nationally recog-
nized for being a visionary educational
and cultural leader, is no stranger to
being honored. In late 2011, he received
the Goi Peace Award, an international
accolade whose recipient list includes
big-name people like Bill Gates.

Previous winners of the Spirit Award
have included former Pennsylvania
Supreme Court Justice Cynthia Baldwin,
University of Pittsburgh Chancellor Mark
Nordenberg, and attorneys Lisette
McCormick and Rosa Copeland-Miller.

“The Spirit Award means a lot
because of the many worthy individuals
who have preceded me,” said Strickland.
“It also helps to validate the work we
are doing with people in need of critical
vocational and academic skills to
reverse the effects of poverty.”

The HSBD also includes an essay
contest in its Black History Month 
celebration. The winner of the contest,
which is open to law students at the
University of Pittsburgh and Duquesne
University, will be announced during
the Feb. 21 event.

The contest requires students to
write a 500-word essay about a specific

topic. Students are being asked this
time to write a response to a published
article by Professor Paul Black of the
George Washington University School
of Law. The article is entitled “Much
Respect: Toward a Hip Hop Theory 
of Punishment.”

“In the article, the author explores
the traditional theories of punishment,
such as retribution, deterrence,
incapacitation, and rehabilitation,
through the lens of the hip hop
community,” said Arnette. “The
students have been asked to reflect
upon hip hop music, crime, punishment,
and the African-American community,
and to think about whether prison has
unintended consequences. If so,
what are some of those unintended
consequences? Lastly, are those
unintended consequences justified by
the means?”

The winner will receive a $1,000
Oliver L. Johnson Scholarship. The
student who receives the award will
read his/her essay during the event.

Arnette said the free event, which
is open to all members of the ACBA,
will offer refreshments, an African
drum performance, and opportunities
for networking. Attendance at 
previous events has ranged from 50
to 75 people.

Individuals interested in attending
should RSVP to Marlene Ellis at 
mellis@acba.org. ■

The This is a Joke—Making Fun of Others is Not! book has been recently requested all over the world including Singapore, Australia,
England, Canada, and several states in the USA including California, Oregon, Washington, Nevada, Utah, Montana, New Mexico, South Dakota,
Texas, Wyoming, Illinois, Tennessee, Florida, Massachusetts, New York, Delaware, Pennsylvania, Ohio, Virgina, and North Carolina.
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Gender Bias Duty Officers
If you have observed or experienced any

form of gender bias, you may contact one of

the following members of the Gender Bias

Subcommittee of the Women in the Law

Division. The duty officers will keep your

report confidential and will discuss with you

actions available through the subcommittee.

Kimberly Brown......................412-394-2323

Rhoda Neft ..............................412-261-2753

Bernie Puzzuole ......................412-338-1129

Ethics Hotline
The ACBA Professional Ethics Committee

“Ethics Hotline” makes available Committee

Members to answer ethical questions by

telephone on a daily basis.

January

Thomas Hollander ................412-922-8499

James R. Schadel ..................412-765-3399

Richard E. Shenkan ..............412-716-5800

February

Walter J. Blenko, Jr. ..............412-566-6189

C. Kurt Mulzet ........................412-261-6400
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computer forensic 
investigations  

e-discovery  

technical expert 
services

ESI processing

Serving the Pittsburgh  
region’s legal community  
and leading companies
Providing “hosted” e-discovery review 
capabilities via the web, e-discovery 
processing and production services.   

Exclusively endorsed by the ACBA 
ACBA members receive a discount  
on bit-x-bit’s consulting services.

For a complimentary case analysis  
and information about our services,  
please call (412) 325-4033 or  
visit us at www.bit-x-bit.com.
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As an added member benefit, the ACBA has partnered with JobTarget, the leading provider of world-class 
career centers, to provide our members with a state-of-the-art career center. 
The career center, which can be found on our website under “Career Services,” provides a comprehensive 
job search and posting resource.
 
The career center includes:
 a highly targeted focus on employment opportunities for attorneys and support staff
 anonymous resume posting and job application—letting you stay connected to the employment market while 

  maintaining full control over your confidential information
 an advanced Job Alert system that notifies you of new opportunities matching your own pre-selected criteria
 access to industry-specific jobs—not often seen on mass job boards

Allegheny County Bar Association
Raising the Bar on Legal and Community Service

www.acba.org

CAREER SERVICES CENTER
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•modify the way the regulations
treat ICD-10 conversion costs;

•change the rules on deducting
community benefit expenditures; and

•revise the rules governing the
distribution of rebates by carriers in
group markets.

This article summarizes the
changes to the rules governing the
distribution of rebates by carriers in
group markets. In short, the changes
provide that:

•carriers generally distribute
rebates to employers;

•carriers distribute the entire
rebate directly to subscribers if the
group health plan has been terminated;

•the amount for a de minimis
rebate is less than $20.00 (rather than
$5) for rebates that are distributed to
the employer;

•there are fiduciary duty and other
responsibilities in connection with
how employers handle rebates; and

•carriers must send a rebate
notification to enrollees.

The following provides additional
information.

Rebates to the employer

The department acknowledged that
requiring carriers to apportion and
pay rebates directly to policyholders
and each of their subscribers (who are
generally employees) in the group
health plan context has unintended
administrative consequences as well
as potential tax consequences for carriers
and employers. For the portion of the
premiums that were paid with pre-tax
dollars (that is, through a Code Section
125 cafeteria plan), rebates paid to
enrollees may be treated as wages,
raising issues as to the application of
employment taxes and the potential
that a carrier may have to administer
any applicable withholding obligations.

The final rule directs carriers in
the group markets to provide rebates
to the group policyholder.

Terminated plans

If a group health plan has been
terminated at the time of rebate payment
and the carrier cannot, despite
reasonable efforts, locate the policy-
holder whose plan participants or
employees were enrolled in the group
health plan, the carrier must distribute
the rebate directly to the subscribers
of the terminated group health plan by
dividing the entire rebate, including
the amount proportionate to the
amount of premium paid by the
policyholder, in equal amounts to all
subscribers entitled to a rebate without
regard to how much each subscriber
actually paid toward premiums.

De minimus

The final rule modifies the minimum
threshold for carrier payments of
rebates in the group market from
$5.00 per subscriber to a total of
$20.00 for the policyholder portion
and subscriber portion of the rebate
combined when the rebate is paid
directly to the policyholder. When a
carrier pays the rebate directly to
each subscriber in a group health
plan, the minimum rebate threshold
remains at $5.00 per subscriber.

How employers handle rebates

ERISA-covered group health plans

To the extent that rebates are
attributable to participant contributions,
they constitute plan assets. Plan
assets must be handled in accordance
with the fiduciary responsibility
provisions of Title I of ERISA.  If the
employer is the policyholder, determining
the plan’s portion, if any, may depend
on provisions in the plan or the policy
or on the manner in which the plan
sponsor and the plan participants
have shared in the cost of the policy. If
the plan or its trust is the policyholder,

in the absence of specific plan or policy
language to the contrary, the entire
rebate would constitute plan assets,
and the policyholder would be
required to comply with ERISA’s
fiduciary provisions in the handling of
rebates that it receives.

Plans that are neither covered by
ERISA nor are governmental plans
(e.g., church plans)

With respect to policyholders that
have a group health plan but not a
governmental plan or a plan subject to
ERISA, carriers must obtain written
assurance from the policyholder that
rebates will be used for the benefit of
current subscribers or otherwise must
pay the rebates directly to subscribers.

Notices from the carriers

Carriers must provide a notice of
rebate, when there is one, to current
group health plan subscribers as well
as group policyholders. The notice
must include information about the
MLR and its purpose, the MLR standard,
the carrier’s MLR, and the rebate
being provided. In addition, the notice
in plans that are not subject to ERISA
must contain an explanation as to how
the rebate will be handled. If the plan
is subject to ERISA, the notice must
contain an explanation that the policy-
holder may have obligations under
ERISA’s fiduciary responsibility
provisions with respect to the handling
and allocation of the rebate and contact
information for questions concerning
the handling and allocation of the
rebate under their plan.

We will continue to monitor these
issues and update you accordingly.
For more information or to reach
a USI Affinity Benefit Solutions
Consultant, call 1-800-327-1550 or
visit benefits.usiaffinity.com.

USI Affinity is endorsed by the ACBA.
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Medical Loss Ratio regulations revised

While we wait for the Supreme
Court showdown in the spring, health
care reform provisions continue to get
revised. As reported earlier, insurance
carriers are required to satisfy certain
medical loss ratio (MLR) thresholds.
This generally means that for every
dollar of premium a carrier collects
with respect to a major medical plan,
it should spend 85 cents in the large
group market (80 cents in the small
group market) on medical care and
activities to improve health care quality.
If these thresholds are not satisfied,
rebates are available to enrollees. This
does not apply to self-funded plans.

On Nov. 24, 2010, HHS issued
interim final regulations implementing
this requirement. They generally
establish that:

•Carriers determine MLR on a state
basis by market segment (individual,
small group, or large group). Carriers
do not disaggregate by type of plan
within these markets (e.g., PPO v.
HMO v. HDHP) or by policyholder.

•Carriers can deduct federal and
state taxes that apply to health insurance
coverage from a carrier’s premium
revenue when calculating its MLR.
Carriers cannot deduct agent and broker
fees and commissions.

•There are some special exceptions
for newer plans, smaller plans, mini-meds,
and expatriate plans.

In early December, the department
made changes to those regulations and
issued a technical release in order to:

•address the treatment of “mini-
med” and expatriate policies;

FIND OUT MORE ABOUT USI AFFINITY’S
MEMBERSHIP BENEFITS AT

WWW.ACBA.ORG/ACBA/MEMBERS/USI-AFFINITY.ASP



Federal court Pro Se Pro Bono
ADR program helps litigants
by Tracy Carbasho

The settlement rate and the positive
feedback are evidence of the federal
court’s success in helping pro se
litigants navigate the alternative
dispute resolution process.

One pro se litigant summed up his
feelings for the program by saying
that if more law firms were like Jones
Day in helping with this effort, “our
legal system would be much better off
for all, not just for those who can
afford it.”

Jones Day has taken the lead in
facilitating the Pro Se Pro Bono ADR
Program in the U.S. District Court for
the Western District of Pennsylvania.
Jones Day attorneys John Iole and
John Boyle suggested to the court in
2005 that such a program would have
many benefits, including the increased
likelihood for case resolution.

Iole and Boyle wrote a letter to U.S.
District Court Judge Arthur Schwab,
who was then in charge of the ADR
programs for the court. The judge
proposed the program to the court’s
ADR Committee and the general
consensus was that the initiative could
be beneficial to all involved parties.

“The program was officially
implemented in very early 2007 via the
court’s ADR Policies and Procedures,
which provide that if a party is
proceeding pro se, a request may be
made to the court to name a pro bono
attorney to represent the litigant at
the mediation,” said Becky Kcehowski,
a partner at Jones Day who now acts
as the program coordinator.

“Since inception, 31 cases have
been referred to the program and
more than 50 percent of those cases
have settled at the ADR session with
the assistance of pro bono counsel,”
added Kcehowski. “The rate of settlement

of cases referred to the program
exceeds the overall rate of settlement
for cases in the Western District.”

The court established its ADR
program in 2006 and the pro se component
was added with the intention that it
could further advance the mission of
ADR in the Western District.

Kcehowski said there are two primary
objectives of the program. In particular,
she describes them as follows:

“First, by matching pro se litigants
with pro bono counsel for ADR
purposes, the program offers pro se
litigants professional evaluation of
their case, as well as assistance in
trying to resolve their case at a critical
juncture in the litigation, before the
court and litigants have expended
substantial time, effort, and judicial
resources. The program encourages
pro se litigants’ confidence in the
judicial system by helping them
understand the pending claims, the
value of those pending claims, and
realistic possible resolutions at the
ADR session,” said Kcehowski.

Second, with professional advice
and assistance from attorneys at the
court’s mandatory ADR sessions, the
program increases the chances of
resolving cases at the ADR session, saving
the court and litigants unnecessary
time, effort, and judicial resources. It
encourages constructive discussion
and analysis that enhance the chances
of success during the ADR process,”
she said.

U.S. District Court Judge Joy
Flowers Conti, who chairs the court’s
Case Management and ADR Committee,
said the statistics clearly show the pro-
gram is achieving its established goals.

“It is easing the workload of the
court because cases that should settle
are being settled earlier,” said Conti.
“Having an attorney to represent the

pro se individual facilitates the proper
presentation of the issues for the
mediator or the early neutral evaluator
to better assess the case and make
progress toward an amicable resolution.”

Conti expressed the court’s gratitude
to all of the attorneys who have
volunteered and to Jones Day for
handling the administrative
responsibilities. She does, however,
encourage more attorneys and law
firms to lend a helping hand, noting
that participation is a good opportunity
for young lawyers to be engaged in the
ADR process.

“The program has been going quite
well and we encourage other attorneys
to get involved,” said Karen Engro,
who serves as the court’s ADR
coordinator on a consulting basis.
“It’s an opportunity to experience the
ADR process and to help young lawyers
learn about our case-management process.”

Engro said the program evens the
playing field and removes any power
imbalances that might be created
when one party is not represented by
legal counsel. She stressed that the
program makes it easy for attorneys to
participate in the ADR process because
it provides the necessary guidance
and the appropriate documents.

Kcehowski noted that another key
feature of the program is the automatic,
court-implemented withdrawal of
appearance once the mediation or
other ADR proceeding has ended
unless the attorney elects to continue
representing the pro se litigant.

So far, 26 lawyers from 10 different
law firms have volunteered their time
to handle the ADR aspect of cases
through this program.

In addition to Kcehowski, attorneys
who have provided pro bono services
to the program include Anderson
Bailey, David Belczyk, Jennifer Betts,

Ryan Christian, Mike Comber, Nathan
Croumer, Kelly Cullen, Ryan Dahl,
Cecilia Dickson, Cynthia Eddy,
Russell Giancola, Alex Hershey, Ira
Karoll, Alison Kilmartin, Erica
Laughlin, Brandon Lester, Lauren
Marzullo, Amy Parker, David Porter,
Alan Shuckrow, Courtney Snyder,
David Spear, John Steidle, Jane Story,
and Roger Taft.

The firms represented by the
participating attorneys include Jones Day;
Burns White; Johnson & Eddy; Grogan
Graffam; Thorp Reed & Armstrong;
Strassburger McKenna & Gutnick; Fox
Rothschild; Buchanan Ingersoll &
Rooney; Goldman Schafter Spear; and
MacDonald Illig Jones & Britton.

Attorneys and law firms interested in
volunteering should contact Kcehowski
at 412-394-7935 or via e-mail at 
rbkcehowski@jonesday.com. Jones Day
maintains a list of lawyers who are
willing to participate in the program.

“Our firm gets referrals to the
program from the court about every
other month. Jones Day rotates
through the list of pro bono volunteers
asking for attorneys to accept particular
cases,” said Kcehowski. “If an attorney
is too busy at that time or if the
attorney cannot clear scheduling
conflicts, Jones Day continues down
the list, requesting help from another
program volunteer.

“Based on the cases that Jones Day
has handled, we believe the program
is achieving its goals,” said Kcehowski.
“The pro se litigants that Jones Day
has represented have been incredibly
grateful for the assistance as they
often feel overwhelmed by the litigation
process, including the mandatory
ADR program. Investigation and
explanation of the relevant law and
how it applies to an individual litigant’s
situation can be extremely helpful.” ■
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OFCCP’s proposed revisions to
regs require increased obligations
by Maria Greco Danaher

Section 503 of the Rehabilitation Act
of 1973, as amended (“Section 503”),
prohibits employment discrimination
by federal government contractor and
subcontractor employers against
individuals with disabilities. It also
includes affirmative action provisions
that relate to both hiring and
advancement of disabled individuals
by those same employers. The provisions
of Section 503 apply to government
contractors with contracts/subcontracts
of over $10,000 for the purchase, sale,
or use of personal property or non-
personal services, specifically including
construction services. Contractors/
subcontractors that have a contract/
subcontract of at least $50,000 and at
least 50 employees are required to
prepare and maintain an Affirmative
Action Program (AAP) to document
efforts to comply with Section 503.

The federal government’s Office of
Federal Contract Compliance Programs
(OFCCP) has proposed revisions to
regulations that implement and
enforce Section 503. Those revisions
set forth certain data collection
obligations and establish utilization
goals to be met by contractors to
assure the effectiveness of affirmative
action efforts. The major points
included in the proposed revisions
are: (1) increased contractor obligations
for data collection and AAP content
related to disabled employees; (2)
expansion of requirements regarding
outreach agreements and specific
affirmative methods for hiring the
disabled; (3) addition of written
reasonable accommodation procedures.

Under the proposed rule, contractors
will be required to document and
annually update calculations of referral
data, applicant data, hiring data
(including the “hiring ratio” of disabled
employees to total hires), and “job fill
ratio” (job openings to job hires).
Contractors must conduct ongoing
analyses of the data to assure
effectiveness of affirmative action
policies. Part of the data will be
obtained through contractors’ solicitation,
under the provisions of the new regs,
of voluntary self-identification of
disabled status from employees and
applicants. The OFCCP asserts that
such self-identification does not
violate the provisions of the ADA,

because both the ADA and Section 503
permit contractors to conduct a
pre-offer inquiry into disability if it is
made pursuant to a law requiring
affirmative action for individuals with
disabilities (i.e., the Vietnam Era
Veterans’ Readjustment Assistance Act).

The revised regs also would require
contractors to list all employment
opportunities in specific outreach and
recruitment efforts, including “linkage”
agreements with the nearest State
Vocational Rehabilitation Agency
office, or with other organizations in a
network specified in the regs. The
proposed revisions specifically
require contractors to send written
notification of the company’s affirmative
action efforts to subcontractors and
subcontractor vendors/suppliers to
request similar action on their parts to
assist individuals with disabilities.

An added section of the proposed
regulations requires each contractor
with an AAP to develop and implement
a written policy outlining procedures
for processing requests for reasonable
accommodation. The provision lists
the specific elements that must be
included in such policy, including
contact information, a description of
the process, a timeframe for the
processing of such requests, and a
mention of the confidentiality of the
process. This is in addition to revised
AAP content requirements that
include a mandatory statement from
the contractor’s CEO indicating support
for the AAP, a comprehensive annual
review (revised from “periodic”) of
related processes, external and internal
dissemination of the AAP, and the
development and maintenance of an
audit and reporting system that will
be used to evaluate the company’s
affirmative action efforts.

The OFCCP has concluded that the
establishment of a national goal for
hiring individuals with disabilities is
warranted. Therefore, the proposed
regulations include a specific “utilization
goal” of seven percent for all federal
contractors. That percentage will
apply for each EO 11246 job group in
a contractor’s workforce. The OFCCP
also is considering the establishment
of a sub-goal of two percent for the
hiring of individuals with certain
severe disabilities, including blindness,
total deafness, paralysis, and intellectual
and psychological disabilities.

While the proposed regulations do
not include any requirement for
“priority consideration” of individuals
with disabilities in recruitment or
hiring, the proposal does include a
section encouraging contractors to
voluntarily develop and implement
programs that provide such consideration.
Contractors choosing to use such a
program must include a description
and a report of outcomes in its AAP.

On Nov. 30, 2011, the Office of
Management and Budget (OMB)
approved the OFCCP’s Notice of
Proposed Rule Making, in which the
OFCCP outlined its proposed revisions
to strengthen the affirmative actions
provisions of Section 503. (The OMB
evaluates the effectiveness of various
agency programs and policies and sets
funding priorities for them. It also
ensures that proposed legislation is
consistent with the federal budget and
policies.) The approval means that the
proposed rule changes are now
published in the Federal Register, and
a final opportunity for comment is

open until Feb. 7, 2012. Comments 
can be submitted through
http://www.regulations.gov, or in
writing to Debra Carr, Room C-3325,
200 Constitution Avenue NW,
Washington, D.C. 20210. The reference
number, which should be included
with comments, is (RIN) 1250-AA02.

The proposed Section 503 regulations
expand both the scope of recruitment
and hiring of disabled individuals, and
data collection/reporting requirements
for contractors. One of the most critical
provisions, however, is one requiring
contractors to provide training to
personnel involved in recruitment,
hiring, promotion, and disciplining. That
training should include the contractor’s
affirmative obligations under the regs
and should outline the benefits of
employing individuals with disabilities,
as well as informing such personnel of
the contractor’s legal obligations in this
area. Comprehensive, objective training
in this area can help to alleviate some of
the burden that the new regulations are
perceived to impose. ■

If you have an idea for a story,

please contact Joanna Taylor Stone at

jstone@acba.org or 412-402-6604.

STORY IDEAS

WANTED



ACBA honors 50 and 60 year practitioners

Page 6 / January 13, 2012

PHOTO BY MARTY BARRON

Eight 60-year and twenty-four 50-year practitioners were honored at the annual Diamond & Golden Practitioners Ceremony on Nov. 30, 2011
at the Duquesne Club.

PHOTO BY MARTY BARRON

Wendell G. Freeland shares his reflections on his 60 years in the
practice of law.

PHOTO BY MARTY BARRON

Vince Grogan (left) and Thomas Hollander (right) were among the
honorees. Hollander also spoke at the event.

WWW.ACBA.ORG
VISIT US

WWW.ACBF.ORG
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CLE statements now
delivered electronically
by Susan Jacobs Jablow

Attorneys throughout Pennsylvania
rely on the Pennsylvania Continuing
Legal Education Board (PACLE) to
keep track of their CLE credits,
making sure they fulfill the required
number of credits each year.

“We’re responsible for tracking all
credits, so lawyers don’t have to worry
about where they stand,” said Dan
Levering, administrator of PACLE,
which is based in Harrisburg. “We try
to automate as much service as we can.”

For years, PACLE has sent members
a paper notification 45 days before
annual deadlines, giving them the
chance to take classes before time
runs out. Those paper notices are now
being replaced with an electronic system.

“The electronic reports are more accu-
rate and up-to-date,” said Levering. “It
helps us get the information that people
might have questions about online faster.”

The 60,000 lawyers in the state
system were, and still are, divided
into three compliance groups, each
with its own deadlines. At the same
time of year when they would have
received the paper statement, users
are now notified over e-mail that their
records are available, and they can log
in at any time to check their credit
hours. The system is updated daily,
which is a major advantage over the
old paper system, since by the time
the statements were printed and
mailed, they might already be out of date.

“Before we would have extracted
data (from a computer system) and
put the reports in the mail,” said
Levering. “By the time it was
received, the paper would already be
stale.” Some 55,000 of the lawyers in
the system have opted to receive the
electronic statements, with the
remaining 5,000 still relying on the
paper statements.

Compliance Group 3 received its
first e-statements in September.

“They have been received pretty
favorably,” said Levering. “I think every-
one will embrace the paperless method.”

In addition to being more accurate,
the electronic statements are also
environmentally friendly since so
much paper is saved.

“This change is good for the
earth, good for the Supreme Court of
Pennsylvania, and good for you,” reads
a statement on the PACLE website.

Each of the old paper statements
contained an envelope and 3 to 4
sheets of paper, so the environmental
impact of eliminating 55,000 paper
statements is significant.

“Naturally the more we can expand
these services, the greater the savings
will be,” said Levering. “Combine this
with the ability to provide lawyers
with the most up-to-date CLE transcript
information possible, and you have a
very sensible idea.”

PACLE is a regulatory agency
overseen by the Supreme Court. The
state requires that lawyers receive 12

CLE credits each year, and PACLE
administers that rule, helping attorneys
comply with the law and connecting
them to classes throughout the state in
various areas of practice.

“We help people keep track and
find educational opportunities in their
area of practice in their area of the
state,” said Levering. The PACLE
website has a searchable calendar of
upcoming CLE classes in the state.

While the system as a whole is
going digital, paper notifications are
still being sent to lawyers who are
non-compliant with their CLE
requirements. However, Levering said
that 99.5 percent of the lawyers in the
system are compliant each year.

“We want to get the non-compliant
population down to zero,” he said.

The paper notifications are considered
a bit more formal than the electronic
notices, which is why they are continuing
for those who are not compliant.
However, over the course of the next
couple of years, PACLE plans to phase
that out and replace the paper
statements with a series of e-mail
reminders, helping the attorneys sign
up for the classes they need before the
deadline passes. If a deadline passes
and a lawyer is still not compliant,
his/her license can be suspended.

Additional information is available
at www.pacle.org, where users can
sign up for My PACLE, an online profile
to help stay abreast of credit hours.
The service is free of charge. ■

High school diploma as
pre-requisite to employment
may violate the ADA
by Maria Greco Danaher

On Dec. 2, 2011, the EEOC posted
an “informal discussion letter” on its
website. The letter was in response to
an issue involving individuals who are
unable to earn a high school diploma
because of certain learning disabilities
and who therefore are ineligible for
jobs that require a high school
education. According to the EEOC, a
qualification standard including a
high school diploma requirement that
screens out individuals on the basis of
a disability must be job related and
consistent with business necessity, or
such standard may violate the Americans
with Disabilities Act. 

A qualification standard is “job
related and consistent with business
necessity” if it accurately measures
an applicant’s ability to perform the
fundamental responsibilities of the job
in question. However, that measurement
is simply the first of two steps. Once it

is determined that the qualification
standard being used to screen out
applicants is job related and consistent
with business necessity, the employer
also must show that an individual who
does not meet that standard is unable
to perform the essential functions of
the job, even with an accommodation.

That means that, for instance, if an
employer requires a high school
diploma as a baseline for hiring, and
that baseline screens out an individual
with a learning disability, the employer
must fulfill both steps of the process
in order to comply with the ADA.
Specifically, it first must demonstrate
that a high school education is a job
related requirement for the particular
job, and that the essential functions of
the job cannot be effectively performed
by someone without a high school
diploma. It must then go one step
further, and determine whether the
individual applicant whose learning
disability kept him/her from obtaining

a diploma can perform the essential
functions of the job, with or without a
reasonable accommodation. If that
particular applicant is able to perform
the essential functions of the job,
despite the inability to meet the
qualification (high school diploma),
the employer cannot use the lack of
diploma to screen out the disabled
applicant from the applicant pool.

While this rationale was set forth
in an “informal” letter from the
EEOC to an employer and does not
have the force of law or regulation, it
is worthy of notice. While an
employer is not required to “prefer”
a learning disabled applicant over
other applicants with more extensive
qualifications, it is clear that the
EEOC is informing employers that
disabled individuals cannot be
excluded from consideration for
employment based upon artificial
barriers in the form of inflexible
qualification standards. ■

FOR A LISTING OF NEW ALLEGHENY COUNTY COURT
OF COMMON PLEAS CASES WHICH APPEAR IN THE

ONLINE PLJ OPINIONS, PLEASE SEE PAGE 2.
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Women in the Law Division Gender
Bias Subcommittee: a hidden asset
by Bernadette L. Puzzuole

An oft-overlooked benefit of
membership in the Allegheny County
Bar Association is the Gender Bias
Subcommittee of the Women in the
Law Division. This committee,
comprised of both attorneys and
judges, holds its meetings in private,
does not maintain any records, and its
actions are only made public if the
complainant has requested or consented
to public disclosure. At its meetings,
the committee hears complaints from
any members of the legal system, but
specifically ACBA members, who
believe gender bias is or was the basis
of some policy, practice, conduct, or
decision, or who believe they were the
victim of sexual harassment.

The committee will listen to the
complainant, do whatever additional
investigation it believes appropriate,
and decide if it believes the complaint
describes gender bias or sexual
harassment, or if there could be some
other reason that could support the
policy, conduct, practice, or decision.
The committee may, when it learns of
an action or policy it believes is
premised on gender bias or sexual
harassment, commence an investigation,
even without a complaint.

If the committee identifies what it
believes is actual gender bias or sexual
harassment, it will determine how the
matter should be remedied.  In the past
the committee has: i) had representatives
meet with the party responsible for
the conduct privately; ii) meet with a
supervisor in charge of a party believed
guilty of gender bias or sexual harassment
to seek assistance in remedying the
situation; iii) write a letter to the party
complained of, or the party able to
remedy the problem; or iv) when it
believes the complaint is representative
of other similar actions or policies,
offer a training program on the issue.

If the committee can act without
revealing the identity of a complainant,
or if the committee’s decision was
made without a complaint being
made, the committee will act as it
believes appropriate, without revealing
whether a complaint was made, or
that the committee acted sua sponte.

If, however, the committee believes
the complainant’s identity would be
revealed by its action, it will only act
as proposed if the complainant
approves the action. The privacy of
the people making complaints and
actions taken by the committee on
these complaints is of paramount
importance to the committee.

The Gender Bias Subcommittee
was created in 1988 as a subcommittee
of the then Women in the Law Committee
(now a Division of the ACBA). The
number and scope of complaints it has
heard and resolved has evolved over
the years, but many remain the same.
One lawyer reported that in 1975,
judges would regularly ask her “is it
Mrs. or Miss?” Her skills as a lawyer
had nothing to do with whether she
was married, and her male counterpart
was not asked his marital status. In a
2008 video CLE program, the speaker
indicated that women should always
be asked if they preferred being
called Mrs. or Ms. While the question
switched from Miss to Ms. in that 33-
year period, the fact that the question
is still being asked is a case of gender
bias; women are being asked to
provide a marital status when their
male counterparts are not. Professional
women in the setting of their employment
should be referred to as Ms. unless
they, without questioning, suggest
something different.

The different treatment of women
in the legal profession has an insidiously
negative effect. We have heard tales of
how some women are not considered
for out-of-town travel assignments
because the person (male or female)
making the assignment has automatically
decided she should not be out of town
since she has young children, or
because she would not be safe traveling
alone. Prompted by thoughtfulness,
perhaps, those types of decisions
nevertheless make those women
appear to others, including clients, as
less dedicated to their careers and
clients without any action on their part.

Similarly, if women are assigned
less complex and perhaps more
“touchy feely” assignments because
the person making the decision feels it
plays to their strength, rather than

assignments where a firm hand and
resolve of steel are needed, those
women may lose the opportunity for
not only client exposure, but also
growth in the legal knowledge and
skill necessary to advance within a firm.

Attorneys who for whatever reason
elect not to take a woman associate out
to lunch, a meeting, or a sporting
event with clients cost that woman an
opportunity not only to see the
networking talents of the attorney
making the decision, but also to be
seen as someone who can participate
in and add to these types of situations.

The end result is that when decisions
are made about promotions in the
firm, the attorney who has sacrificed
family time to travel for clients, had
more difficult and complex assignments,
and participated in activities where
there was significant client contact
will usually be promoted over the
attorney who has not, even though the
lack of travel opportunities, client
contact, and complex work were
decisions made by a superior, and not
the female attorney, sometimes
without input from or the knowledge
of the female attorney.

Not all complainants are women,
and that needs to be stated clearly.
The committee has also heard
complaints about males who are
discriminated against based on gender,

including the availability of paternity
leave, and the effect demanding that
kind of leave can have on a male
attorney’s future with a firm.

Anyone, man or woman, who feels
he/she has been treated badly due to
his/her gender can come to the
committee, anonymously if he/she
likes. The committee can simply be a
source where complainants can discuss
ways to address the matter on their
own, vent their frustrations, or ask for
help in remedying the situation. The
goal of the committee is to make
decisions and actions of the judges,
lawyers, and court personnel in
Allegheny County Bar gender neutral.
Our decisions are framed in light of
how we would want to be treated, or
how we would want our daughter to be
treated if she became a lawyer.

If you know of a situation that you
believe involves gender bias, the gender
bias officers are listed in the Lawyers
Journal and the ACBA website and
there is a link to them in the Sidebar.
Please contact, or encourage the person
you believe is being discriminated
against to contact, one of those officers
to discuss the situation. Rely on the
committee’s respect for confidentiality
in resolving the situation. ■

Bernadette L. Puzzuole is Co-Chair of
the WLD Gender Bias Subcommittee.

www.pittsburghlegaljournal.org
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428 Forbes Avenue, Suite 2450
Pittsburgh, PA 15219
412-261-5600

PLUMMER SLADE
www.plummerslade.com

“Plummer Slade is your single source for computer networking and IP communication 
solutions and services. Since 1988, Plummer Slade has set the standard for computer 
networking for small to medium sized law firms in the Pittsburgh and tri-state area. Our 
Technical Consultants and Network Engineers are certified in Microsoft, Cisco, HP, 
Novell, Red Hat Linux, Linksys, and more. Our Applications Specialists and Trainers are 
certified in Timeslips, Time Matters, Billing Matters, QuickBooks, Worldox and more.  
We can assist you with on-site and remote network administration, remote access methods, 
disaster recovery plans, security, backups and more. Plummer Slade can also install and 
support IP telephone systems.”

Call us today so we can assist you with your technology needs.

Solicitation for Candidates for 2012/2013
President-Elect, Treasurer, Governors, and Members of the Judiciary Committee for the 

Allegheny County Bar Association

The Nominating Committee of the bar association is seeking candidates for the positions of President-Elect, Treasurer (two-year term),
five (5) Governor positions (three-year terms), and eight (8) Judiciary Committee positions (three-year terms). Terms are to begin on
July 1, 2012. Deadline for submission of all candidate applications is 5:00 p.m. on Friday, January 27, 2012. 

Qualifications:

President-Elect
Candidate must be a member of the bar association and a current or former member of the Board of Governors of the bar association.

Treasurer
Candidate must be a member of the bar association and have served as a member of the Audit or Finance Committee for at least the
year prior to taking office.

Governor
Candidate must be a member of the bar association and should have a history of active participation in one or more Committees,
Divisions, or Sections of the ACBA.

Judiciary Committee
Candidate must be a member of the bar association and should be actively practicing and appearing before judges of the Pennsylvania
Court of Common Pleas, Appellate Courts and/or Federal Courts.

Anyone desiring to run for the above positions must submit a resume and complete an ACBA Nomination Application Form available on
the ACBA website (www.acba.org) or contact Janet Dalton, Administrative Assistant to the Executive Director at 412-402-6602
or jdalton@acba.org.

The nomination application and resume should be sent to David A. Blaner, Executive Director, ACBA, 400 Koppers Building,
436 Seventh Avenue, Pittsburgh, PA 15219 by 5:00 p.m. Friday, January 27, 2012. Applications with resumes will also be accepted by
e-mail at dblaner@acba.org.
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Online CLE
Delivered over the Web at your convenience. We call this 24/7 CLE. When you 

that meets your needs: a recording of a seminar, with the materials in convenient 
searchable PDF format. Start it today, watch some tomorrow and more in the coming 
weeks. Finish it within three months, and get credit when you’re done.

Live Webcasts
Same technology, delivered live. If you can’t watch it live, sign up now and get 
credit when you watch it later (you’ve got 3 months after the webcast date). 

Upcoming Continuing Legal Education
All PBI CLE programs are sponsored by 

The Pennsylvania Bar Institute & The Allegheny County Bar Association and are held at the  
PBI Professional Development Conference Center 

Heinz 57 Center, 339 Sixth Ave, 7th Floor, unless noted otherwise below.

Live & Simulcast Seminars

Simulcasts from PLI

You can earn up to 4 of your 12 annual Pennsylvania CLE credits by “distance 
learning” delivered  to you personally over your computer or phone. “Distance 
Learning” credits can’t be carried forward. But here’s the cool thing: the CLE Board 

w w w. p b i . o r g   8 0 0 - 9 3 2 - 4 6 37

Distance Education at pbi.org

Video Seminars

Save yourself the time and expense of an overnight trip to New York City, and take 
advantage of the specialized educational programs for which PLI is famous.

A Day on Real Estate
Whether your practice is primarily transactional or in litigation, concentrated in 
residential or commercial real estate, you’ll catch up on new developments and 
pick up a wealth of practical information, tips, and insights into the legal issues you 
deal with daily. Plan on joining us – you’ll be glad you did!

PBI Professional Development Conference Center 

Special Event

Feb. 2  Forfeitures and Return of Property Prodeedings

Feb. 3  ADA Update

Feb. 8  Spoliation & Preservation of Evidence in the Civil Case

Classifications

Feb. 29  Coyright Issues in Cyberspace 

Feb. 3  ADA Update: How Have the New Regulations and Case Law 
Changed the ADA?

Feb. 3  Forfeitures and Return of Property Proceedings

Feb. 7  Great Adverse Depositions: Principles and Principal Techniques

  Attacking Adverse Deponent’s “I Don’t Remember”

  Freedom of Information Act

Classifications

 
Time Tested Truisms and New Litigation Realities

Feb. 28  The Residential Agreement of Sale

Feb. 29  25th Annual Civil Litigation Update

  Copyright Issues in Cyberspace

Feb. 3  Reissue and Reexamination Strategies and Tactics with 

 

Companies Need to Know About Clean Tech



Publicize Your Section and Committee News!
The ACBA Communications Department is eager to promote any special activity or newsworthy event emanating from your

Committee or Section of interest to ACBA members, the media, or the general public. E-mail us at news@acba.org with the

following information:

◆ Name and description of the event ◆ Date, time, and place of the event

◆ Name(s) of the sponsoring Section/Committee(s) ◆ Name(s) of speakers and titles of presentations

◆ How many people do you expect to attend? ◆ Name and phone number of a contact person

◆ Will there be an admission fee or ticket sales? If so, how much? ◆ Are reservations needed to attend the event? 

◆ Is there any other information you would like to share with us?

Thank you for your cooperation! ■
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Lawrence W. Kaplan   

Louis B. Kusher Stephen H. Jordan

We deliver
pizza mind.

Alternative Dispute Resolution Attorneys
Pittsburgh, Pennsylvania

(412) 338-1100 | www.rothmangordon.com

APPRAISALS

ANTIQUE AUTO APPRAISALS for all vehicles 1900 to
1990. Expert Witness. Certified Appraiser - K. Merusi.
412-731-2878.

DOCUMENT EXAMINER/

HANDWRITING

J. WRIGHT LEONARD, BCFE, CDE. Certified. Experienced
in Federal, State & Local Courts. Testimony in Civil &
Criminal Matters. 215-735-4000.

ECONOMIST/VOC. EXPERT

WM. HOUSTON REED, Ph.D.–25+yrs. of forensic
economics & vocational eval. expertise in one report.
1-888-620-8933.

ESTATE PLANNING

IF YOUR CLIENTS ARE CONSIDERING CHARITABLE
GIVING as part of their estate planning The Pittsburgh
Presbytery Foundation can provide a means to support

Lawyers’ Mart

Bar Briefs
News and Notes

Leonard Fornella,
an attorney in
Babst Calland’s
Litigation Group,
was recently elected
as President of the
Board of Trustees
of the Crohn’s &
Colitis Foundation
of America Western
Pe n n s y l v a n i a /
West Virginia
Chapter. His practice
focuses primarily

in the areas of admiralty and maritime
law, labor and employment law and
general commercial litigation on
behalf of corporations and other 
business entities.

◆    ◆    ◆

Cohen & Grigsby is pleased to
announce that attorney Alicia M.
Passerin, Ph.D. has been appointed to
the North Boroughs YMCA Board of
Management. Passerin is an associate
in Cohen & Grigsby’s Intellectual
Property Group, where she concentrates
her practice on patent prosecution,
protection of trademarks, copyrights,
and trade secrets, licensing, opinions
and litigation. 

People on the Move
Cohen & Grigsby is pleased to

announce the promotion of two of the
firm’s associates to the position of
director. Jennifer Park is a member of the

Litigation Group. In addition to general
commercial litigation, Park’s areas of
concentration include commercial real
estate disputes, eminent domain,
employment discrimination defense, and
public housing authority representation.
John Wingerter is a member of the
Business Group and regularly assists
clients with mergers, acquisitions and
divestitures, private equity and mezzanine
financing transactions, business formation
and capitalization, as well as advising
on and negotiating other business and
commercial transactions. 

◆    ◆    ◆

G o l d m a n
Schafer & Spear
P.C. is pleased to
announce that
Erin B. Friez has
joined the firm as
an associate. Friez
focuses her practice
in the areas of
employment law
litigation and secu-
rities arbitration.

◆    ◆    ◆

Walsh, Collis and Blackmer, Attorneys
at Law, has joined Litchfield Cavo
LLP, a national civil litigation defense
firm, effective January.

◆    ◆    ◆

Tara R. Pfeifer has joined the
Women’s Law Project as a Staff Attorney
in the Western Pennsylvania office.

Leonard
Fornella

charitable work helping those in need throughout SW
Pennsylvania. For more information contact the Founda-
tion at www.pghpresbytery.org/pghpresbyterianfdn.htm
or Rev. Dr. Douglas Portz at 412-323-1400 Ext 318.

FORENSIC ENGINEERS

ACCIDENT RECONSTRUCTION, BIOMECHANICS,
PRODUCT LIABILITY. Keystone Engineering Consultants,
www.ForensicExp.com. Call Dave Kassekert, P.E.,
412-855-0266.

PROCESS SERVICE 

INVESTIGATING

THE IMPOSSIBLE WE DO RIGHT AWAY! MIRACLES

TAKE A LITTLE TIME. EMPIRE INVESTIGATION 

(412) 921-4046. Visit us on our website, www.empireinv.com.

McCoy Enterprises Process Service: Prompt. 
Accurate. Affordable. 412-915-5058.

Erin B.
Friez

◆    ◆    ◆

William G. Ball, William P. Bresnahan,
William P. Bresnahan, II, John F.
Dwyer, Matthew A. Fiscus, David L.
Nixon, and Heather Schmidt Bresnahan
are pleased to announce the formation
of a new law firm as of January 2,
2012, known as Hollinshead, Mendelson,
Bresnahan, Nixon & Ball, P.C., 2901
Grant Building, 310 Grant Street,
Pittsburgh, Pa. 15219. (Phone: 412-
355-7070 or 412-456-9700).

◆    ◆    ◆

Willman & Silvaggio, LLP is pleased
to announce that Ronald J. Richert has
been named partner and will concentrate
his practice on the defense of toxic tort
claims, products liability, insurance
defense, and civil litigation.

◆    ◆    ◆

Gregory Dapper has joined Willman
& Silvaggio, LLP as an associate
concentrating on the defense of toxic
tort claims, products liability, insurance
defense, and civil litigation.

New Members
The following individuals were

accepted as new ACBA members at
the Dec. 6, 2011 meeting of the ACBA
Board of Governors: (new members)
Nicole M. Amrhein, Anita L. Baker,
Laura E. Balzarini, Brittany Bloam,
James S. Bock, Melissa A. Brandt,
Jacquelyn S. Bryan, Colby S. Bryson,
Lauren M. Burge, Ashley M. Cagle,
Craig W. Chaney, Marshall D.
Chriswell, Morgan H. Condra, Katlin
L. Connelly, Jason C. Danks, Michael
W. Darpino, Michael Dirckx, Lisa M.

Dougan, Daniel J. Eichinger, Ashley
M. Elias, Alicia A. Farrell, Laura A.
Fernan, Michael E. Fink, Nicole L.
Flaherty, Brittany E. Fleming, Katherine
M. Gafner, Alexandria J. Gelb, Caren
A.C. Grau, Shawn J. Haag, Lauren C.
Hadburg, Tara L. Hutchinson, Brian
J. Jackson, Derek E. Jones, Michael J.
Joyce, Jessica M. Kester, Cara A.
Krueger, Allison N. Lachat, Alison R.
Landis, Timothy G. LaVoie, Amy M.
Lindenfelder, Aaron F. Ludwig, Brian
P. Maloney, Daniel J. Margonari, Leah
G. McLaughlin, Stacy C. Mikelonis,
William J. Mocker, Julie A. Motheral,
Joshua R. Nightingale, Meredith A.
Odato, Katharine R. Paine, Allison B.
Parker, Stefanie L. Pate, Katharine L.
Platt, Francis J. Pudner, Allison T.
Reinersmann, Ashley M. Resko, Jeremy
P. Rudkin, Lindsay A. Salamon,
Michael J. Sechler, Margarita Shulkina,
Autumn M. Simpson, Kyle R. Smith,
Cary M. Snyder, Elanor R. Snyder,
Thomas H. Soehl, Todd A. Spivak,
Christopher J. Strem, Colleen F.
Stright, Crystal T. Travanti, Zoe B.
Tsien, Elizabeth R. Uhler, Laura A.
Wagner, Christine M. Waldo, Lisa R.
Whisler, and Katherine M. Wrenshall;
(government) Constance M. Bowden,
Lisa Freeland, Alyssa R. Kaplan, Amy
L. Recupero, Curtis M. Schaffner, and
Michael J. Stetor; (legal services) Eric
R. Isenhart; (associate) David J.
Tomaselli; (student) David R. Coogan,
Daniella Corcuera, Samuel J. Dalfonso,
Garrett E. Eisenhour, Caroline K.
Ford, David K. McCandless, Arda
Ozdinc, Kira M. Rivera, Paul D. Svirbel,
Bethany L. Williard, Yao Zhu, and
Stephen C. Zumbrun; (reinstated)
Brandon J. Barnett, Max T. Busatto,
Robert James Fisher, Scott A. Lane,
Alan Z. Lefkowitz, Mary L. McKinney,
and Peter D. Roupas.



Providing support services
that will help you succeed.

COURT REPORTING I VIDEO CONFERENCING I TRIAL PRESENTATION I VIDEO SUPPORT

Proliance, formerly ACBA Services, has the resources to help 
you succeed. We have rebranded our company to better 
reflect our growth and focus toward providing professional 
solutions to both the legal and business communities. You have 
come to rely on our experienced staff, and we remain committed 
to providing the highest quality of customer service.

Call us today at 412-261-5588 for all of your court reporting, 
video conferencing, trial presentation, and video support needs.

™
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