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Community Legal Clinic assists
area residents with legal services
by Susan Jacobs Jablow

Each spring, local law students and
attorneys work together to offer a
Community Legal Clinic to Pittsburgh
residents who are unable to afford an
attorney or are unaware of legal services
that may help them.

This year’s clinic, held on April 14
at the Kaufmann Center in the Hill
District, offered free consultations to
32 clients who needed help in areas as
varied as criminal law, immigration,
and custody negotiations.

“Finding a lawyer can be a very
intimidating and confusing process,”
said Barbara Griffin, Pro Bono
Coordinator for the Allegheny County
Bar Association. “Many individuals
are not sure of what type of attorney
they need, and don’t know how to
choose from among the many attorneys
they might find in the yellow pages or
online. This program gives people

who might not otherwise have access
to an attorney a chance to sit down 
in person with a lawyer for a brief
consultation on their legal issue.”

The Community Legal Clinic is a
project of The University of Pittsburgh
School of Law Black Law Students
Association in partnership with the
Duquesne University School of Law
Black Law Students Association, the
Homer S. Brown Law Division of the
Allegheny County Bar Association, the
Pennsylvania Bar Association Minority
Attorney Committee, and the Pro
Bono Center of the Allegheny County
Bar Foundation.

The students organize and plan the
event, and lawyers donate their time
to offer free consultations.

Schevon Salmon, who recently
completed his second year of law
school at Pitt, was the coordinator
for this year’s event. He and other
students reserved the Kaufmann

Center for the event, set up a phone
number and e-mail address for
clients to set up appointments, and
distributed a flier to individuals and
organizations in various neighborhoods
and municipalities, including 
Homewood, Homestead, East Liberty,
and Larimer.

“We wanted to help as many people as
possible who might need our services,”
he said.

While they concentrated their
efforts on areas that are known to
have large numbers of low income
minorities, it was difficult to identify
populations that might be most in
need of legal services. Salmon hopes
in future years to be more targeted in
the outreach efforts and to spread
word of the clinic to even more people.

“We want to do more to get the
word out earlier,” he said. “We will try
to micro-target in the future, to identify
places that might need services.”

Students from both Pitt and
Duquesne handed out the fliers,
beginning about a month before the
clinic. While the client turnout of 32
people was significant, it was less than
last year’s attendance of 43 people.

“From year to year it varies,”
said Salmon.

The areas in which clients need
legal help are also different from year
to year. Organizers this year were
surprised that only three clients needed
assistance with criminal law matters.
Instead, major areas of focus were
family law cases, such as divorce and
custody; property law, such as landlord/
tenant agreements; immigration; wills
and estates; and personal injury.

This year’s clinic benefited from
the participation of the ACBA’s various
minority law Committees, including
the Hispanic Attorneys Committee.
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McCormick honored with
Hon. Carol Los Mansmann Award

PHOTO BY BEVERLY BLOCK

Lisette “Mimi” McCormick was honored with the Honorable Carol Los Mansmann Helping Hand Award at the
WLD annual meeting on May 22 at the Rivers Club. The Honorable Carol Los Mansmann Helping Hand Award
was created to honor and celebrate the life of Judge Mansmann by recognizing annually individuals who have
continued her mission of mentoring others and promoting the values of mentoring. (From left to right) ACBA
Director of Diversity & Gender Equality Alysia Keating, WLD Chair Jeanine DeBor, Mansmann Award winner
Lisette “Mimi” McCormick, WLD member Carol Mills McCarthy, and WLD Council member Nicola Henry-Taylor.
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Gender Bias Duty Officers
If you have observed or experienced any

form of gender bias, you may contact one of

the following members of the Gender Bias

Subcommittee of the Women in the Law

Division. The duty officers will keep your

report confidential and will discuss with you

actions available through the subcommittee.

Kimberly Brown......................412-394-2323

Rhoda Neft ..............................412-261-2753

Bernie Puzzuole ......................412-338-1129

Ethics Hotline
The ACBA Professional Ethics Committee

“Ethics Hotline” makes available Committee

Members to answer ethical questions by

telephone on a daily basis.

June

Robert J. Donahoe ................412-833-0800

Russel D. Giancola ................412-553-6355

July

Nick S. Fisfis ..........................412-396-6289

Dusty Elias Kirk ....................412-454-5039

Seymour A. Sikov ..................412-261-4202

437 GRANT ST., SUITE 1501  I  PITTSBURGH, PA 15219  I  412-325-4033

Serving the Pittsburgh  
region’s legal community  
and leading companies
Providing “hosted” e-discovery review 
capabilities via the web, e-discovery 
processing and production services.   

Exclusively endorsed by the ACBA 
ACBA members receive a discount  
on bit-x-bit’s consulting services.

For a complimentary case analysis  
and information about our services,  
please call (412) 325-4033 or  
visit us at www.bit-x-bit.com.
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Gilda Arroyo, a member of the
Committee and a partner in Arroyo &
Koskoff, translated the flier for the
event into Spanish and sent a copy to
La Jornada Latina, Pittsburgh’s leading
Spanish periodical. Arroyo and other
Committee members also shared the
flier with local churches that have a
large number of Hispanic congregants.

Those outreach efforts succeeded
in bringing at least a handful of Spanish-
speaking clients to the clinic. Arroyo
was there for a significant part of the
day to offer her services, and during
that time three clients benefited from
having a Spanish-speaking attorney.

“Two did not speak English at all
and one spoke some English but was
more comfortable speaking Spanish,”
she said.

Many of the attorneys who volunteered
at the clinic are themselves minorities.
That was important, said Marsha
Grayson, who participated as part of
the Pennsylvania Bar Association
Minority Attorney Committee.

COMMUNITY LEGAL CLINIC
continued from front cover

“People need to know there are
good minority attorneys out there,”
she said.

Some minorities feel more comfort-
able working with a minority attorney,
but it’s also important for people to
see that there are local minority 
attorneys, she said. When minority
attorneys do visible work in the 
community they serve as positive role
models for both youths and adults.
“It’s important for youths to see there
are minority attorneys,” she said.
“Mentorship is important.”

In discussions with clients, for
example, Grayson said she often shares
some of her personal background in
order to encourage clients to pursue
career goals that they may consider
out of reach.

“You can encourage them,” she said.
On average, clients spent about a

half hour in consultation with the
attorneys, but some needed as much
as an hour of legal help. In many
cases, the advice they received from
the lawyer was enough to resolve their
issue, but for situations that required
further assistance, the clients were

referred to various community legal
organizations that offer free or low
cost services.

“We had the resources to identify
the problem and get them to the next
step,” said Charles Demanaco, a
volunteer attorney who also teaches at
Pitt’s law school.

On the day of the clinic, he met
with five clients.

“The people who were there could
not have been more appreciative,” he
said. “They were very thankful for 
my time.”

Demanaco said he would like to see
the annual clinic expanded to take
place at least one more time during
the year, since there is a great need for
this type of service.

In the meantime, in just a few
hours, the participating students and
attorneys helped 32 clients resolve
their legal issues.

“It was our hope that from the
clinic, the individuals would leave
with enough information to either
resolve their legal issue or find the
appropriate attorney to assist them,”
said Griffin. ■



Director. Since I have been asking you
to use their services, I hope you have
met Donna Betza, the Manager of
Operations at Proliance, our for-profit
subsidiary. We routinely offer our thanks
to them at the various ACBA functions.

Those are the people out front most
often, but from time to time you might run
across other staff members and they
are the people who make the organization
go. They are the heart and soul of the
ACBA. Without their drive, enthusiasm,
and hard work the ACBA would be
just another trade association. Because
of them the ACBA is recognized as a
leader among metro bar associations.
For that reason, I want you to notice
the box on page 8 that contains the
names of every member of the ACBA
staff. It is to all the staff that I offer my
thanks for a job well done; helping in
our efforts to increase diversity and
focus on gender equality, add value for
our members, and make this the
singular organization for attorneys
practicing in Allegheny County. Just
as an example of the contributions
made by the staff, let me take a
moment to describe what I mean.

Let’s start with Jann Dalton, David
Blaner’s administrative assistant.
That is a common term today and
sometimes it seems like it is given
more for PC reasons than for the actual
work. With Jann it is truly deserving.
I have never known Jann to be anything

but accommodating and gracious in
accepting any request for assistance.
She is always pleasant and willing to
take on additional duties. Of course,
she keeps Dave on schedule, but she is
also the one in charge of making all the
plans for the various trips the officers
take to PBA or ABA conventions, and
also coordinates all our schedules.
Every year there is new leadership
and she has to learn our peccadilloes
very quickly. She is adaptable to say
the least. In addition, like so many
others on the staff at the ACBA, Jann
has an obligation as the liaison to the
Women in the Law Division.

Jenn Pulice is the Director of 
Communications/Publications. Every-
thing you see in print, whether it is the
Lawyers Journal, the website, or the
Sidebar, has Jenn’s stamp on it. Jenn
is the picture of calmness. If there is
an issue with a publication, she is
always on top of it. For example, we
had a potential trouble spot this year
with the running of a legal notice.
Jenn brought it to the attention of the
officers, we discussed it, got Jenn’s
further input, and I bet you never
heard about it and you won’t! In this
instance, that’s a good thing.

Tom Loftus is the Director of
Marketing and Media Relations. I had
never done any TV appearances
before this year, but I knew it came
with the territory. Tom was patient

and offered solid practical advice. He
made me feel comfortable and gave
me all the help I could ask for to be
prepared. He and Jenn sat down with
me at the beginning of the year to hear
about my plans and together they
developed a strategy for carrying out
that plan. Tom and I recently
appeared on Pittsburgh Today Live to
discuss the ACBA’s That’s No Joke
program. You may not know it but
Tom literally wrote the book for that
program. He has a quick wit, he is
media savvy, he gets positive coverage
for the ACBA, and he keeps the officers
informed of hot button issues that may
turn into evening news.

Barbara Griffin is the Pro Bono
Coordinator. She routinely handles
hundreds of pro bono matters when
she can’t find an attorney to take on
the project. Imagine the phone calls
and desperate situations she has to
contend with on a daily basis. In addition,
she is always available to take on
additional responsibilities. She is
pleasant to work with, knowledgeable,
and like the rest of the staff at the
ACBA, she truly brings a joy and passion
to the position.

Russell Hart is the one most of you
have probably seen as he makes his
way around town delivering packages
or letters. Rain or shine, warm or cold
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Gratitude for a job well done

by Howard J. Schulberg

Most of you are familiar with the
executives and directors on the
administrative side of the ACBA.
David Blaner, the Executive Director,
Dave Leonard, the Assistant Executive
Director, Dorie Schnippert, Director
of Membership and CLE, Alysia Keating,
the Director of Diversity and Gender
Equality, Marlene Ellis, Events
Director, and Lorrie Albert, the ACBF

Howard J. Schulberg
ACBA President

Continued on page 8



Pro bono program assists with
criminal record expungement
by Tracy Carbasho

Unfortunate funding cuts at Neigh-
borhood Legal Services Association
have ironically resulted in the 
creation of a program that will help
eligible individuals expunge their
criminal records.

“Due to severe funding cuts, the
two attorneys who handled expungement
cases for the NLSA in Allegheny
County were laid off, which created an
immediate need to get this project off
the ground,” said Kathryn “Katy”
McKee, a staff attorney at NLSA. “The
idea originated as a result of the
number of calls we were getting from
people seeking expungements.”

Coordinators and participating
attorneys hope the project will alleviate
the current backlog of more than 100
individuals who need assistance with
possible expungements, thereby enabling
NLSA to focus on other concerns.

McKee said NLSA attorneys are
currently going through the waiting
list and screening cases. Once NLSA
starts receiving records from the
Pennsylvania State Police, the cases
will be sent to the Pittsburgh Pro Bono
Partnership for the preparation of
expungement petitions. She hopes the
process will get under way within the
next four to six weeks.

NLSA will determine whether
cases are appropriate in situations
where an expungement would
improve the client’s likelihood of
obtaining employment or housing.
Potential clients must meet NLSA’s
financial eligibility requirements.

“The idea is to make clients more
employable. Although employers
should not consider arrests or charges
that were ultimately dropped, it can
be difficult to review a criminal
record properly, and there is a risk
that an employer will consider
information on an individual’s record
that shouldn’t be considered,”
explained McKee. “As a result, clearing
or minimizing a client’s record can be
very beneficial to the client’s employment
prospects. Using the process to clear
someone’s record can also help the
person obtain housing.”

Attorneys Kathryn “Katie” Kenyon
of Pietragallo Gordon Alfano Bosick &
Raspanti and Jonathan McAnney of
Tucker Arensberg are coordinating
efforts of the lawyers and paralegals
who will actually prepare the petitions
and represent the clients. Anyone who
would like to assist on a pro bono basis
can contact them or McKee for 
further information.

“This is a great program for volunteer
attorneys and law firms to become

involved with because the time
commitment is reasonable, the service
rendered in helping someone have a
better chance at getting a job or securing
housing is invaluable, and the project
will help expand an attorney’s knowledge
base,” said Kenyon, chair of the
Pittsburgh Pro Bono Partnership.
“Participating attorneys will hopefully
gain satisfaction that they have made
someone’s life a bit easier and also
enhanced their own professional
development by learning to work with
people and to solve problems.”

Kenyon, who also serves as the pro
bono coordinator and a partner at the
Pietragallo firm, noted the project is
not designed to help people obtain
pardons, but rather to erase records
that should not be considered by
prospective employers.

McAnney, a shareholder at Tucker
Arensberg, said the firm became
involved as a result of its participation
in the Pittsburgh Pro Bono Partnership.
NLSA requested assistance from the
Partnership to outsource the expungement
project to volunteer attorneys.

“The volunteer attorneys and
paralegals will be gathering, evaluating,
and filing the necessary paperwork with
the court to request the expungements,”
said McAnney. “Volunteers will meet
with and counsel clients on the
availability of expungements in their
unique situation.

“Helping someone enhance their
employment prospects is a win-win
proposition,” he added. “The great
basketball coach John Wooden once
said that you can’t live a perfect day
without doing something for someone
who will never be able to repay you.”

Barbara Kern, managing attorney
at NLSA, stressed that sole practitioners

and attorneys whose firms are not
part of the Pro Bono Partnership can
still assist with the project by contacting
any of the individuals who are
involved. Their names will be added to
the volunteer lists maintained by the firms
of Pietragallo and Tucker Arensberg.

Kenyon and McAnney will administer
the project for their respective firms
and Kern will be responsible for the
administration on behalf of NLSA.

“As far as who benefits besides the
individual client, the project benefits
the court by having these petitions
professionally prepared and filed,”
said Kern. “It also benefits the
community in the long run by
enabling these individuals to get back
into the workforce, which strengthens
the economic base of any community.”

Barbara Griffin, pro bono coordinator
for the Allegheny County Bar Association,
described the project as the latest of
many innovative initiatives undertaken
by the Pittsburgh Pro Bono Partnership
to deliver free legal services.

“It really is a great example of how
law firms can partner with legal services
programs to meet the large demand
for free legal services,” said Griffin.
“And, volunteer attorneys are covered
by the malpractice policy carried by
the bar foundation and have access to
free legal research through a grant
from LexisNexis. We will continue to
work together to find new ways of
helping low-income individuals in 
our communities.”

Everyone involved in the program
commends attorneys Elizabeth Tuccillo
and James Gabello for conducting the
continuing legal education training
seminar that was held in early May.
The training program was hosted by
Buchanan Ingersoll & Rooney. ■
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Having the right team 
makes all the difference

Employment Litigation Attorneys
Pittsburgh, Pennsylvania
(412) 338-1100
www.rothmangordon.com

Colleen Ramage Johnston, Lori R. Miller, 
Nikki Velisaris Lykos, and James W. Carroll, Jr.  

Publicize Your Section and Committee News!
The ACBA Communications Department is eager to promote any special activity or newsworthy event emanating from your
Committee or Section of interest to ACBA members, the media, or the general public. E-mail us at news@acba.org with the
following information:
◆ Name and description of the event ◆ Date, time, and place of the event
◆ Name(s) of the sponsoring Section/Committee(s) ◆ Name(s) of speakers and titles of presentations
◆ How many people do you expect to attend? ◆ Name and phone number of a contact person
◆ Will there be an admission fee or ticket sales? If so, how much? ◆ Are reservations needed to attend the event? 
◆ Is there any other information you would like to share with us?
Thank you for your cooperation! ■
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The Allegheny County Bar Association is pleased to announce to all
members it is continuing the endorsement program with the Business

Solutions Division of Office Depot.  This partnership provides members
substantial savings on their office supply needs. 

A few of the benefits available include:

Registration and setup are required to take advantage of these benefits. To get started or learn more about the program, 
please contact David Lovic at 877.353.9100 ext. 4202 or 



Pa. Supreme Court ruling could
affect non-profit tax status
by Tracy Carbasho

A ruling by the Supreme Court of
Pennsylvania regarding what qualifies
as a “purely public charity” is generating
conversation among local attorneys.

While some attorneys are concerned
about the impact the Mesivtah Eitz
Chaim of Bobov Inc. v. Pike County
Board of Assessment Appeals ruling
could have on non-profit organizations,
others are expressing a more nonchalant
reaction. The 4-3 decision, issued in
April, stated that the Mesivtah Orthodox
Jewish organization does not qualify
as a purely public charity because it
does not meet all of the established
criteria. Therefore, the organization is
not entitled to exemption from real
estate taxes.

The court noted that the 1985 case
of Hospital Utilization Project v.
Commonwealth resulted in the HUP
test, the standard now used to determine
whether an entity qualifies as an
institution of purely public charity
under the Pennsylvania Constitution.
The HUP test states that an “institution
of public charity” does all of the 
following: Advances a charitable 
purpose; Donates or renders gratuitously
a substantial portion of its services;
Benefits a substantial and indefinite
class of persons who are legitimate
subjects of charity; Relieves the
government of some of its burden;
Operates entirely free from private
profit motive.

The Mesivtah Eitz Chaim of Bobov
Inc. operates a summer camp in Pike
County, offering lectures, classes,
food, and recreational activities. The
facilities are open to the public.
However, the court reasoned that the
occasional use of the appellant’s
recreational and dining facilities by
Pike County residents was insufficient
to prove the appellant relieved the
government of some of its burden.

“I was not surprised with the
court’s ruling. There have been several
recent cases where appellate courts,
including the Supreme Court, have

said that in order to qualify for tax
exemption, a preferential treatment
that must be strictly construed, a
property owner must meet the consti-
tutional test determined by the Supreme
Court in the Hospital Utilization Project
case,” said Janet Burkardt, managing
attorney at the Law Office of Ira
Weiss. “I don’t believe this will have
an effect on non-profits that can show
they meet all five prongs of the HUP
test. If they are unsure about whether
they meet those tests, they should
consult with their attorney.”

The court essentially decided that
its own ruling in the HUP case was the
standard for determining whether
non-profit organizations qualify as
tax-exempt charities. The majority
ruled that the 1997 state law, approved
by the legislature and known as Act
55, would not be the determining factor
in deciding an entity’s charitable status.

“I do agree that the Supreme Court
is the final arbiter when it comes to
interpreting the laws of this state,
including the constitution,” said
Burkardt. “Although it is clear that the
legislature wished to more clearly
define exemption law by passing Act
55, there is still a constitutional test
for exemption and the Supreme Court
decided what that test is in the HUP
case, years before the legislature
passed Act 55. The HUP test should
not and now will not be bypassed by
the courts in favor of the more lenient
Act 55 test.”

Burkardt said Act 55 broadened the
test for exemption and made it easier
for entities to obtain the status. In the
years following the passage of Act 55,
the tax-exempt status of organizations
has been challenged by municipalities,
counties, and school boards seeking to
recoup revenue from taxes.

“Taxing jurisdictions are reviewing
the court’s ruling and considering
whether this presents an opportunity
to challenge some properties that
have exempt status,” added Burkardt.
“I haven’t seen any challenges yet, but
I expect to.”

In this particular case, the appellant
argued that it did not need to satisfy
the HUP test since the General
Assembly passed Act 55 (the
Institutions of Purely Public Charity
Act) after the HUP case was decided.
The appellant further argued that the
General Assembly is authorized to
define what qualifies as a purely
public charity.

The Pike County Board of Assessment,
on the other hand, contends that the
HUP test has been consistently
applied even after the enactment of
Act 55. The board also points out that
the separation of powers doctrine
prohibits the General Assembly from
intruding upon the judiciary’s
function of interpreting and defining
the constitution.

The court’s ruling concurred with
the board of assessment’s interpretation.
In particular, the court ruled: In the
end, to receive an exemption without
violating the constitution, the party
must meet the definition of ‘purely
public charity’ as measured by the
test in HUP. If it does, it may qualify
for exemption if it meets the statute’s
requirements. Act 55, however, cannot
excuse the constitutional minimum. If
you do not qualify under the HUP test,
you never get to the statute. We have
repeatedly held an entity seeking a
statutory exemption for taxation must

first establish that it is a purely public
charity under Article VIII, Section 2
of the Pennsylvania Constitution
before the question of whether that
entity meets the qualifications of a
statutory exemption can be reached.

Raymond Baum, a partner in the
real estate practice group of Pepper
Hamilton, said the ruling does not
change anything.

“There was always a question of
whether a particular institution meets
the HUP requirements,” said Baum.
“The ruling just makes it 100 percent
clear that the Supreme Court thinks
the HUP test is the one that entities
have to get through first. It’s not new;
it simply reaffirms what the courts
have been saying.”

Penina Lieber, a member of Keevican
Weiss Bauerle & Hirsch who focuses
her practice on non-profit and tax-
exempt legal matters, believes the
ruling could have an impact on non-
profit organizations.

“This might open another round of
defensive litigation for non-profits
seeking tax exemptions in Pennsylvania,”
she said. “I have several clients that
might be affected because they have
new properties and will be seeking an
exemption. These clients have
expressed concern, and it’s a shame
that they may have to put money into
defending their exempt status.” ■
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Attorney Technical Degree School

Michael P. Alexander B.S. Materials Science & Engineering University of Florida  
Kent E. Baldauf, Jr. B.S. Chemistry University of Pittsburgh
Kent E. Baldauf, Sr. B.S. Metallurgical Engineering Carnegie Mellon University
James J. Bosco, Jr. B.S. Computer Science San Jose State University  
Anthony W. Brooks B.S. Chemical Engineering Pennsylvania State University
Richard L. Byrne B.S. Electrical Engineering Carnegie Mellon University
Ann M. Cannoni B.S. Chemical Engineering Villanova University
Bryan P. Clark B.S. Chemical Engineering     University of Wisconsin  
Christian D. Ehret B.S. Computer Science     American University
Lester N. Fortney M.A. Physical Chemistry University of Texas  
James R. Franks M.S. Colloids, Polymers, and Surfaces Carnegie Mellon University
Neil J. Friedrich B.S. Biomedical Engineering Case Western Reserve University
Michael D. Gagliano B.S. Mechanical Engineering Milwaukee School of Engineering 
David C. Hanson
of Counsel B.S. Ceramic Engineering University of Illinois  
Jesse A. Hirshman B.S. Microbiology University of Florida
Brian J. Jackson Ph.D Neuroscience UCLA
Steven M. Johnston B.S. Chemistry United States Military Academy
Adam J. Komorowski B.S. Mechanical Engineering University of Dayton
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Federal court allows lease
cancellation suit to move forward
by Robert J. Burnett

Throughout Pennsylvania it is not
uncommon to encounter gas wells that
were drilled over 100 years ago. These
wells were drilled pursuant to oil/gas
leases that often pre-date the turn of
the century. In many cases, the original
lessee only drilled a single well and
never developed the remaining
acreage under the lease. Can that single
well drilled in the 1920s now hold an
entire 200 acre tract of land? This is a
common and troubling issue for
landowners throughout the Common-
wealth. In a recent decision of the federal
district court in Pittsburgh, the trial
court recognized this hardship and
allowed a lease cancellation suit filed
by the landowner to move forward.

In Delma Ray Burkett Revocable
Trust, et al. v. EXCO Resources, LLC,
2012 WL 1019025 (W.D. Pa. March 26,
2012), the plaintiffs owned 180 acres
in Jefferson County, Pa. The 180 acre
tract was subject to an oil and gas
lease dated July 13, 1916. The lease
contained a ten-year primary term
and an indefinite secondary term for
“as much longer as the premises are
being drilled or operated for the
production of oil or gas or gas is found
or produced in paying quantities…”
During the primary term of the lease,
four producing wells were completed,

two of which were later plugged and
abandoned. No additional wells were
drilled on the 180 acre tract after the
primary term expired in 1926.

The lease also contained a “surrender
clause” which authorized the lessee to
surrender and cancel the lease if it
determined that “any part” of the 180
acre tract “did not warrant further
investigation or development.” Finally,
the lease contained a complicated
“development clause” which essentially
obligated the lessee to tender a delay
rental of $0.25 per acre until a second
producing well was completed. Once
the second well was completed, no
further delay rentals were to be paid.

In September 2011, the current
owners of the 180 acre tract, the
Delma Ray Burkett Revocable Trust
and the Sheldon Jay Burkett Revocable
Trust, filed suit against the current
assignee of the lease, EXCO Resources,
LLC, seeking judicial cancellation of
the lease with respect to the undeveloped
portions of the 180 acre tract (i.e., 130
acres) and also the unexplored deep
formations beneath the property. The
Burkett Trusts argued that partial
cancellation of the lease was warranted
due to EXCO’s failure to develop the
remaining acreage over the last
eighty-five (85) years. Specifically, in
paragraph 19 of their complaint, the
Burkett Trusts alleged that they were:

“…seeking a declaration that by failing
to develop the remaining 130 acres of
the leasehold for 85 years, the Lessee
made a determination that part of the
Leased Premises did not warrant further
development, and thus, the Lessee had
a duty to surrender and cancel the
Lease as to the undeveloped acreage.”

The Burkett Trusts further argued
that the lessee’s failure to develop not
only constituted a breach of the
surrender clause in the lease but also
was a breach of the implied covenant
to develop the leasehold. (Delma Ray
Burkett Revocable Trust, et al. v.
EXCO Resources, LLC, 2012 WL
1019025 at pp. 5-6.) As such, the Burkett
Trusts requested that the court
“release and return…all acreage in
excess of the 25 acre production area”
surrounding each of the two producing
wells and also release all hydrocarbon
formations below 3500 feet.

In response, EXCO filed a motion to
dismiss the complaint on the basis
that: (i) the lease did not create any
affirmative contractual “obligation” to
surrender any part of the 180 acre
tract and (ii) the lease contained
express terms that pre-empted the
implied covenant of reasonable
development. Since there was no
obligation or duty to develop the
remaining acreage, EXCO argued
that no breach occurred and

therefore, the complaint should 
be dismissed.

With respect to the surrender
clause argument, EXCO argued in its
motion that the clause itself was
“purely for its own benefit” and that it
never declared, expressly or implicitly,
that the unused 130 acres would never
be the subject of “further” investigation
or development. The Burkett Trusts
countered this construction of the
surrender clause by arguing that
EXCO’s “persistent” lack of any
investigation or development for
nearly a century was an implicit
determination by EXCO (or its
predecessors) that such undeveloped
portions were not suitable for hydro-
carbon exploration or development.
The district court carefully reviewed
the surrender clause and noted that
the express language of the clause
contemplates that the lessee either
engage in “further investigation and
development” and if it declined to do
so, return the unused acreage to the
landowner. The court expressed
concern over the lack of development
and observed that Pennsylvania law
“disfavors an interpretation of a lease
that would create an implicit non-
producing fee simple interest” in the
lessee. As such, the district court

Continued on page 10



Public policy exception may preclude
firing employee for on-premises weapon
by Maria Greco Danaher

As the number of states allowing
weapons in the workplace increases
(nine, at the present time), employers
should be aware of court decisions
related to those laws. Recently, the
Supreme Court of Kentucky reversed
a holding in which a lower court
supported the firing of an anesthesia
technician at the University of
Kentucky Chandler Medical Center
(UKCMC). The technician was fired
for having a loaded semi-automatic
weapon in his car in the University’s
parking lot, which was a violation of
the university’s policies. In a holding
that reversed that decision, the
Kentucky Supreme Court found that
the UKCMC had violated public policy
when it fired the technician for
exercising a right allowed to him
under the state law.

Michael Mitchell was employed on
an at-will basis at UKCMC while also
attending the university as a graduate
student. In 2009, Mitchell had a valid
license to carry a concealed deadly
weapon, pursuant to the applicable
Kentucky state statute related to
weapon licensing. In April of that
year, certain co-workers of Mitchell’s
became concerned that he may have
had a firearm in his employee locker,
and reported that suspicion to UKCMC
management. The university’s police
department was contacted and

questioned Mitchell, who denied the
allegation and gave permission for his
locker to be searched. While no
weapons were found in Mitchell’s
locker, Mitchell also admitted that he
had a firearm in his car, and that the
car was parked on university property.
The university police escorted
Mitchell to his car, where he showed
to them the semiautomatic pistol,
which was then confiscated by the
officers pursuant to the university’s
policy against possession of a deadly
weapon on university property or
while conducting university business.
Mitchell’s employment was then
terminated under the same policy.

Mitchell filed a lawsuit in Kentucky
state court, alleging that his firing was
in violation of public policy. While
employment in Kentucky, as in most
states, is “at-will,” there is a narrow
“public policy” exception to that doctrine.
That means that although an at-will
employee may be fired for any reason
or no reason, an employee cannot be
fired if his/her firing would be
contrary to a fundamental and well-
defined public policy that is evidenced
by an existing law or constitutional
provision. In this case, Mitchell alleged
that his firing was in contravention of
Kentucky’s statute (KRS 527.020), one
section of which states that “No person
or organization, public or private,
shall prohibit a person from keeping a
firearm or ammunition, or both, or

other deadly weapon in a glove
compartment of a vehicle in accordance
with the provisions of this [law].”
Therefore, had Mitchell stored his gun
in his car’s glove compartment, the
University would have violated KRS
527.020(8) by firing Mitchell for that act.

However, as a further complication,
Mitchell testified at his unemployment
compensation hearing that his gun was
stored in his car’s armrest, and not in
the glove compartment, which would
take him outside of KRS 527.020(8). To
untangle this issue, the Kentucky
Supreme Court then analyzed the case
by factoring in KRS 237.110, which
authorizes the issuance of “concealed
carry” licenses. It also considered KRS
237.115, which specifically states that
“Except as provided in KRS 527.020,
nothing in KRS 237.110 shall be construed
to limit, restrict, or prohibit in any
manner the right of a college, university,
or any postsecondary education
facility…to control the possession of
deadly weapons on any property
owned or controlled by them…”

In other words, a university typically
would be allowed to limit the possession
of firearms on campus. However, the
court determined that this right is
qualified by another section of KRS
527.020, at 527.020(4), which allows
any person licensed to carry a concealed
deadly weapon (as was Mitchell) to
store such weapon, and ammunition
“in his or her vehicle.” That section

does not limit the protected storage
area to the glove compartment.
Therefore, KRS 527.020(4) forbids
public and private organizations,
including universities and hospitals,
from prohibiting deadly weapons
anywhere in a vehicle, if the weapon
owner is licensed to carry a concealed
weapon, as Mitchell was.

The Kentucky Supreme Court pointed
out the circular nature of this group of
statutes, each of which seems to refer
back to another as controlling. To
untangle this, it looked to the “strong
public policy” expressed by the state’s
General Assembly “in favor of exempting
a person’s vehicle from restrictions on
the possession of deadly weapons,” and
found that UKCMC improperly prohibited
Mitchell from keeping his gun in his car,
based upon his license to carry a
concealed weapon. The court therefore
held that Mitchell’s termination was
contrary to public policy.

Because this decision was based
upon one court’s somewhat convoluted
interpretation of a group of possibly
conflicting statutory provisions, it
heightens the fact that employers
must be knowledgeable about their
particular state’s weapons laws and,
when appropriate, should add their
voices to bring legislators’ attention to
possible conflicts between those
statutes and issues of public safety, as
in the circumstances of the university/
hospital employer in this case. ■
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Russell makes most of the deliveries
to the buildings downtown on a routine
basis. He may think he is not noticed
but trust me, we see you and know
what a great job you do, Russell. I
have never known him to be cross or
have anything but a pleasant greeting
for everyone.

I could go on and on with a thanks
to every one of the staff at the ACBA.
Unfortunately, the space allotted does
not permit me to do that. I want every
staff member at the ACBA to know
that they have done a fantastic job this
year. They made my life easier and
just knowing they were there was a
pleasant feeling.

There is one more thank you I want
offer. To you, the members of the
ACBA: I thank you for granting me the
privilege of leading this organization
for the past year. It has truly been an
honor and was everything I could ask
for or expect. I hope we advanced
some causes that make you proud, put
on an event you thought was well
done, produced a CLE that made you
think, or at the very least helped you
when you had a question. See you
around Grant Street! ■
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concluded that the allegations in the
complaint set forth a plausible theory
of recovery and denied EXCO’s
motion as to this claim: “…the facts
pled regarding this failure to drill for
further production on the Premises…are
sufficient at this point to permit, but
not necessarily compel, a finding that
EXCO, by its inaction, has necessarily
made a determination that the
undeveloped segment of the property
did not warrant any further exploration
or investigation…” (EXCO Resources,
2012 WL 1019025 at 5.)

EXCO also argued that the complaint
should be dismissed because no
breach of the implied covenant of
reasonable development occurred by
virtue of the express terms of the
lease. Under EXCO’s interpretation,
the lease itself specified that only two
wells were to be drilled during the
primary term. According to EXCO,
this express term, mandating the
drilling of two wells, negated the implied
covenant. In support of this position,
EXCO relied on the Pennsylvania
Supreme Court’s decision in Stoddard
v. Energy, 18 A. 339 (Pa. 1889). In
Stoddard, the Pennsylvania Supreme
Court held that where the number of
wells to be drilled is specified in the
lease, that number controls and no
implied covenant to develop further
can be read into the lease (Stoddard,
A. at 339). EXCO argued that the 
Stoddard holding foreclosed the Burkett
Trusts’ implied covenant claim.

The district court rejected EXCO’s
interpretation of the lease and its
reliance on Stoddard. First, the court
noted that the lease did not “fix” the
number of wells; it merely altered the
compensation formula after the first
two wells were completed. Second, the
court observed that the Pennsylvania
Supreme Court in Jacobs v. CNG
Transmissions Corp., 772 A.2d 445
(Pa. 2001) recognized that an implied
covenant claim could be maintained
post-Stoddard. In Jacobs, the court
held that there is no duty to develop if
the lease itself provides the landowner
compensation (i.e., delay rentals, gas
storage fees, etc.) during the period of
non-production. “An implied covenant
to develop…exists only when the only
compensation to the landowner…is
royalty payments resulting from
extraction” (Jacobs, 772 A.2d at 455).

FEDERAL COURT
continued from page 7
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FMLA leave does not affect employee’s
obligations under non-FMLA policies
by Maria Greco Danaher

Employment termination during an
employee’s leave under the Family
and Medical Leave Act (FMLA) may
constitute “interference” with that
leave. However, an employer typically
does not violate the FMLA if it terminates
an employee for failing to comply with
the company’s policies regarding
absences, even if those absences
occur during a protected FMLA leave.
A recent decision by the Third U.S.
Circuit Court of Appeals reminds us
that the FMLA is not a law that can
remedy an employee’s failure to follow
a company’s sick leave policies. 
Pellegrino v. Communications Workers
of America, AFL-CIO, CLC, 3d Cir.,
No.11-2639, April 19, 2012.

Denise Pellegrino began her
employment with the Communications
Workers of America (CWA) in 2005.
In 2006, the CWA revised its Sickness
& Absenteeism Policy to require
employees on paid sick leave to

“remain in the immediate vicinity of
their home during the period of such a
leave,” unless permission was obtained
in writing prior to such travel. Under
the 2006 CWA policies, FMLA leave
ran concurrently with any available
paid sick leave.

In August 2008, Pellegrino requested
FMLA leave for surgery. Paperwork
was provided to Pellegrino, informing
her of her rights and obligations under
the FMLA. She also was provided with
two separate medical certification
forms, one for FMLA and the other for
paid sick leave, and was notified that
she was “required to substitute paid
leave under CWA’s sick leave policies”
for the period of time during which
she qualified for sick leave benefits.
Pellegrino submitted both certificates,
and was granted four weeks of FMLA
leave, which was to run concurrently
with four weeks of available paid sick
leave. Pellegrino began her leave on
Oct. 2, 2008, the date of her surgery;
she received full pay and benefits

under the CWA sick leave policy.
About two weeks after the surgery,

and without prior notice to CWA,
Pellegrino traveled to Cancun, Mexico
with three other individuals, and
spent a week there. When she
returned, Pellegrino was asked to
meet with the administrative director
of her CWA office, who asked about
the trip. After Pellegrino admitted to
having taken the trip, her employment
was terminated, based upon violation
of CWA’s sick leave policy.

Pellegrino sued CWA in January
2010, alleging interference with her
rights under the FMLA. The district
court found that because Pellegrino
had been on both FMLA leave and
paid sick leave, a combination allowed
by law, she remained bound by CWA’s
sick leave policy. Because that sick
leave policy was not inconsistent with
the FMLA, CWA did not interfere with
Pellegrino’s FMLA rights.  On appeal,
the Third Circuit agreed with that
rationale. Although Pellegrino protested

that she had not received sufficient
notice of her obligation under the sick
leave policy, the CWA submitted
evidence that it had: (1) provided a
DOL-approved form to Pellegrino
regarding FMLA; and (2) e-mailed the
sick leave policy to Pellegrino in the
past. While it took the opportunity to
call Pellegrino’s termination “harsh,”
and even viewing the facts in the light
most favorable to Pellegrino, the
Third Circuit agreed with the district
court that CWA did not interfere with
Pellegrino’s rights under the FMLA.

The message to employers is clear:
if a written sick and absence policy is
disseminated to employees, and if
that dissemination is fully documented,
employers have a legitimate
expectation that discipline imposed
for violation of that policy will be
upheld, even if the absences were
taken pursuant to leave under the
FMLA, so long as the absence policy
is not inconsistent with the terms and
purpose of the FMLA. ■

According to Jacobs, if the lease
provides for the payment of delay
rentals or a gas storage fee, the
implied covenant is suspended while
such payments are being made.

The lease in EXCO Resources,
however, did not provide for the
payment of delay rentals or gas
storage fees after the primary term
expired in 1926. Since that time, the
landowner received only production
royalties from the two wells located on
the 180 acre tract. The court opined
that, under Jacobs, once the delay
rental payments ceased in the 1920’s,
EXCO’s predecessor had “an affirmative
obligation either to develop and
produce the oil or gas or terminate the
landowner’s contractual obligations…”
EXCO Resources, 2012 WL 1019025 at
6. As such, the court concluded that
the allegations of almost ninety years
of non-development were sufficient to
state a valid claim for breach of the
implied covenant. EXCO’s motion 
was therefore denied on this ground
as well.

The EXCO Resources decision,
although favorable for landowners,
must be viewed through the lens of the
procedural stage at which the district
court ruled. The court simply ruled
that the Burkett Trusts had alleged
sufficient “facts” in their complaint to
state a claim for breach of the implied
covenant and a breach of the lease’s
surrender clause. While it is encouraging
that the court recognized that nearly
90 years of non-development may
violate the implied covenant of
reasonable development, the case
itself is far from over. Both sides must
now create a factual record to support
their respective claims and defenses.
Once this factual record is complete,
the district court will be in a better
position to issue a more definitive ruling
on the implied covenant question.

Nonetheless, this preliminary ruling
in EXCO Resources is consistent with
the principles set forth by the
Pennsylvania Supreme Court over
120 years ago. In McKnight v.
Manufacturer’s Natural Gas Co., 23
A.164 (Pa. 1892), the Supreme Court
observed that a gas producer “cannot
hold the premises and refuse to operate
them.” Landowners and producers
alike should carefully monitor the
outcome of EXCO Resources as any
decision by the court could impact
hundreds of leases with undeveloped
and unexplored acreage. ■
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practice on a range of business-related
issues including property damage
recovery, contract disputes, accounting/
legal malpractice defense, and
commercial litigation. Lucas focuses
his practice on the prosecution and
defense of a broad and varied range of
complex business claims, from contracts
and commercial transactions generally
to more specific areas such as 
construction litigation, unfair 
competition, employment practices,
corporate governance, and products/
premises liability. McLean focuses his
practice in real estate, bankruptcy,
and commercial litigation, including
sales, financing and leasing of commercial
property, tax assessment appeals and
land use approvals, as well as debtor
and creditor representation in large
business bankruptcies. 

◆    ◆    ◆

Houston Harbaugh, P.C has
announced the addition of associate
attorney Patrick J. Mondi to its
Corporate practice. Mondi focuses his
legal practice on business transactions
and real estate matters. 

◆    ◆    ◆

Special Counsel, Inc. proudly 
welcomes Melissa A. Kelley as 
Executive Director. 

◆    ◆    ◆

Sharon Murtha
has joined Keevi-
can Weiss Bauerle
& Hirsch LLC.
Murtha is a Mem-
ber of the firm’s
Banking and Bank
Regulatory Law
Practice Group. 

◆    ◆    ◆

Eckert Seamans Cherin & Mellott,
LLC is pleased to announce the
addition of Associate Nathaniel C.
Wilks to the Intellectual Property
Group. Wilks is a registered patent
attorney whose practice is focused on
the preparation and prosecution of
patent applications across a wide variety
of electrical and mechanical technologies.

Page 12 / June 15, 2012

Bar Briefs
News and Notes

Harry J. Gruener was awarded the
Robert T. Harper Excellent in Teaching
Award at the University of Pittsburgh
School of Law by the graduating class
of 2012. Gruener teaches family law
and family law drafting, is the director
of the law school’s Family Law Clinic,
and is of counsel to Gentile, Horoho &
Avalli, P.C. 

◆    ◆    ◆

Thorp Reed & Armstrong, LLP
announced that Partner Robert H.
Shoop, Jr. was recently appointed by
Governor Tom Corbett to serve as a
member of the Pennsylvania Labor
Relations Board. Shoop is a member
of Thorp Reed’s Labor & Employment
Practice Group and has experience in
a broad range of employment and
labor relations matters in various
business segments, including the public
sector, hospitals, manufacturing,
construction, and service industries. 

◆    ◆    ◆

M. Jean Clickner, a senior trial
attorney with Equal Employment
Opportunity Commission’s Pittsburgh
office, has been selected to serve as
EEOC’s ADR mediator.

◆    ◆    ◆

LeeAnn Fulena,
a partner at Robb
Leonard Mulvihill
LLP, has been
selected to be a
Trustee of the
ACHIEVA Family
Trust Board of
Trustees. 

People on the
Move

Thorp Reed &
Armstrong, LLP announced that
Michael Wojcik recently rejoined the
Firm in its Construction and Litigation
Practice Groups. Wojcik has been
appointed to serve as solicitor to the
Allegheny County Airport Authority.
His practice at Thorp Reed will
include general representation of the
Airport Authority, and will focus on
counseling the Airport Authority and
other clients in labor, human
resources, bankruptcy, environmen-
tal, and general litigation matters. 

◆    ◆    ◆

David Northrop
has joined Babst
Calland as a share-
holder in the Envi-
ronmental Servic-
es Group. His
practice involves
r e p r e s e n t i n g
clients in their
interactions with
federal and state
e n v i r o n m e n t a l
regulatory agen-
cies, and includes

client counseling and litigation. 

◆    ◆    ◆

Jeffrey R. Bailey
recently joined
Burns White LLC
as an associate.
Bailey concen-
trates his practice
in medical mal-
practice, health-
care, and general
liability litigation. 

◆    ◆    ◆

B u c h a n a n
Ingersoll &
Rooney PC
announced that
the lawyers, para-
legal, and admin-
istrative staff of
Manion McDo-
nough & Lucas,
P.C. (MM&L) have
joined Buchanan.
The MM&L
lawyers are Joseph
F. McDonough,

Kevin P. Lucas, James G. McLean,
James R. Walker, Robert D. Finkel,
Alexandra P. West, and Erin Lucas
Hamilton. McDonough focuses his
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ESTATE PLANNING

IF YOUR CLIENTS ARE CONSIDERING CHARITABLE

GIVING as part of their estate planning The Pittsburgh

Presbytery Foundation can provide a means to support

charitable work helping those in need throughout SW

Pennsylvania. For more information contact the Foundation

at www.pghpresbytery.org/pghpresbyterianfdn.htm or

Rev. Dr. Douglas Portz at 412-323-1400 Ext 318.

PROCESS SERVICE

INVESTIGATING

THE IMPOSSIBLE WE DO RIGHT AWAY! MIRACLES

TAKE A LITTLE TIME. EMPIRE INVESTIGATION 

(412) 921-4046. Visit us on our website, www.empireinv.com.

APPRAISALS

ANTIQUE AUTO APPRAISALS for all vehicles 1900 to
1990. Expert Witness. Certified Appraiser - K. Merusi.
412-731-2878.

DOCUMENT EXAMINER/

HANDWRITING

J. WRIGHT LEONARD, BCFE, CDE. Certified. Experienced
in Federal, State & Local Courts. Testimony in Civil &
Criminal Matters. 215-735-4000.

ECONOMIST/

VOC. EXPERT

WM. HOUSTON REED, Ph.D.–25+yrs. of forensic
economics & vocational eval. expertise in one report.
1-888-620-8933.
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