
Pittsburgh Steelers President Arthur J. Rooney, II
to speak at membership luncheon May 16

Pittsburgh Steelers President Arthur J. Rooney, II will be the guest speaker at an ACBA
membership luncheon on Wednesday, May 16, 2012.

Prior to serving as President of the Pittsburgh Steelers, Mr. Rooney served as Vice 
President and General Counsel of the Steelers, and has served on the Board of Directors of
the Steelers since 1989. As part of his duties with the Steelers, Mr. Rooney was principally
responsible for the design, development and financing plan for the Steelers’ stadium,
Heinz Field. Mr. Rooney serves as Chairman of the NFL Stadium Committee, and also
serves on the Board of NFL Films, on the NFL’s International Committee, and on NFL Labor
Management Council.

Mr. Rooney is a 1978 graduate of the University of Pittsburgh. He received his law
degree from Duquesne University School of Law in 1982. Mr. Rooney devotes a substantial

amount of his time to community activities and is currently serving as Chairman of the Board of United Way of Allegheny
County, and on the Boards of the Pittsburgh Children’s Museum, the Pittsburgh Public Theater, and the Extra
Mile Foundation.

The event will be held at the Omni William Penn Hotel in downtown Pittsburgh and will begin with registration at
11:15 a.m. Lunch will be served at 11:50 a.m. The assessment is $50.00 per person.

Look for registration information in upcoming Sidebar e-mails and the April 20 issue of the Lawyers Journal.
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Bench-Bar Conference
to celebrate 50 years
by Drew Hardman

Registration opened this month for
the golden anniversary of the annual
ACBA Bench-Bar Conference, scheduled
for June 14 through 16 at Seven
Springs Mountain Resort. In addition
to eight hours of free CLE credit, a
wide array of exciting activities and
entertainment, and invaluable networking
opportunities, this year’s Conference
offers the unique chance to celebrate
50 years of camaraderie in the
Allegheny County legal community.

Launched in 1963, Bench-Bar 
Conference was established to bring
members of the bench and bar together
to discuss problems and practical
solutions to a variety of issues
confronting the state and federal
court systems in western Pennsylvania.
For half a century the Conference has
fostered an ongoing give and take
between the lawyers and judges in
Allegheny County, leading to positive
changes in the courts and an unmatched
level of respect and professionalism
throughout the legal system.

“Allegheny County is unique
compared with a lot of other areas of
the commonwealth and around the
country,” Bench-Bar Conference
Committee Chair Mark Martini
explained. “It’s very common here for
individuals that may be opposing counsel
in the courtroom on a regular basis,
people who are required to zealously
advocate on behalf of their clients are
the same people who are sitting at a
table sharing a story, sharing a joke.

“Bench-Bar helps to create the
camaraderie that makes the legal
community in Allegheny County that
much stronger,” he added.

Martini and the rest of the Bench-
Bar Conference Committee have
worked tirelessly to make the 50th
Golden Anniversary Bench-Bar 
Conference bigger and better than
ever. To celebrate 50 years of tradition,
organizers have added a number of
new features, including a fireworks
display slated for Thursday night and
several exciting additions to Friday
evening’s entertainment lineup,
dubbed “The Retro Lounge.” Attendees
can enjoy live music, dancing, casino
games, a photo booth, and both the
specialty martini bar and the new
coffee, cordial, and dessert bar, not to
mention performances by comedian
Don Friesen and acclaimed strolling
magician Lee Terbosic.

“It’s above and beyond anything
we’ve done in the past,” Dorie Schnippert,
ACBA Director of Membership Services
and Continuing Legal Education, said.

To commemorate the golden
anniversary of Bench-Bar Conference,
the Committee has organized a slide
show presentation featuring photos
from 50 years of past conferences. The
slide show will run on a continuous
loop displayed on wide-screen TVs
posted throughout Seven Springs
Mountain Resort.

In addition, Martini and other
Committee members plan to launch
Friday evening’s festivities with a
golden anniversary champagne toast,
celebrating 50 years of tradition and
spotlighting some of the veteran
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Gender Bias Duty Officers
If you have observed or experienced any

form of gender bias, you may contact one of

the following members of the Gender Bias

Subcommittee of the Women in the Law

Division. The duty officers will keep your

report confidential and will discuss with you

actions available through the subcommittee.

Kimberly Brown......................412-394-2323

Rhoda Neft ..............................412-261-2753

Bernie Puzzuole ......................412-338-1129

Ethics Hotline
The ACBA Professional Ethics Committee

“Ethics Hotline” makes available Committee

Members to answer ethical questions by

telephone on a daily basis.

April

Robert A. Cohen ......................724-693-9696

Andrea Geraghty ....................412-456-2822

Stanley W. Greenfield ............412-261-4466

May

Diana J. Stares ......................412-442-4262

Paul A. Supowitz ....................412-624-2901

� Focus of Practice: Attorney ethics and disciplinary law (since 1981)

� Legal Services include: Representation of attorneys in disciplinary and reinstatement proceedings, and in
     Client Security Fund matters. Preventive advice regarding the Rules of Professional Conduct and related rules
     and regulations. Representation of applicants in Bar admission matters.

� State Bar Admissions: PA–1978; WV–1993

Richard H. Lindner, Esq.
P.O. Box 684, Bethel Park, PA 15102*

Phone: 412.283.1006
www.LindnerEthics.com    LindnerLaw@verizon.net
* Call for appointments in my Pittsburgh office (Mt. Washington)
  or at a location of your choice

Legal Ethics & Disciplinary Matters

Tip of the Month
Take care in what you say. Where a lawyer is accused of misrepresentation under
Rule 8.4(c), actual knowledge or intent to deceive is not necessary to establish a
disciplinary violation. Proof that an untrue statement was recklessly made is sufficient.
Recklessness involves the “deliberate closing of one’s eyes to the facts that one had a
duty to see or stating as fact things of which one was ignorant.”
See ODC v. Anon. Attorney A, 714 A.2d 402 (Pa. 1998).

As an added member benefit, the ACBA has partnered with JobTarget, the leading provider of world-class 
career centers, to provide our members with a state-of-the-art career center. 
The career center, which can be found on our website under “Career Services,” provides a comprehensive 
job search and posting resource.
 
The career center includes:
 a highly targeted focus on employment opportunities for attorneys and support staff
 anonymous resume posting and job application—letting you stay connected to the employment market while 

  maintaining full control over your confidential information
 an advanced Job Alert system that notifies you of new opportunities matching your own pre-selected criteria
 access to industry-specific jobs—not often seen on mass job boards

Allegheny County Bar Association
Raising the Bar on Legal and Community Service

www.acba.org
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Electronic discovery in criminal
cases: the need for rules
by Tina O. Miller

Editor’s Note: This the third article
in a three-part series regarding ESI in
criminal cases.

Discovery of electronically stored
information is a staple of civil litigation.
Hundreds of articles, seminars, and
commentary are published about
electronically stored information
every year. It is regulated and 
referenced by federal civil procedure
rules, and numerous local rules as
well. (See e.g. Fed.R.Civ.P. 16, 26, 33,
34, 37 and 45; WDPA LCvR 26.2.) The
United States District Court for the
Western District of Pennsylvania has
dedicated an entire Special Master
Program in order to deal with disputes
that arise over electronic discovery in
civil cases.

But what about criminal cases?
The federal criminal rules and local
criminal rules are devoid of any mention
of electronic discovery in a criminal
case. Since electronic evidence such
as e-mail, voice mail, text messages,
computers, and cell phones are utilized
by law enforcement agents as well as
the individuals they arrest and prosecute,
rules and procedures should be in
place to insure that the government
recognizes its constitutional obligation
to preserve the evidence and disclose
it to the defense in discovery.

In civil litigation, access to electronic
evidence is automatic. Under Rule 26
of the Federal Rules of Civil Procedure,
“electronically stored information…
that the disclosing party has in its
possession, custody, or control and
may use to support its claims or
defenses, unless the use would be solely
for impeachment” must be produced
with initial disclosures, without any
request from the opposing party
(Fed.R.Civ. P. 26(a)(1)(A)(ii)).  Rule 34
requires production in a “reasonably
usable form” and “as they are kept in
the usual course of business” which
must be “organize[d] and label[ed]…
to correspond to the categories in the
request.” Yet, in a case where a person’s
life or liberty is at stake, no rules
specifically address the preservation

or production of electronic evidence.
The lack of a rule or statute governing
electronic evidence in criminal cases
is perplexing given that in criminal
cases, discovery of evidence is governed
by well-established constitutional
principles, and not simply rules of
court. More importantly, unlike in the
civil realm, a defense attorney in a
criminal case cannot depose the police
officer or federal law enforcement
agent prior to trial to determine if, for
example, the agent sent and preserved
text messages to witnesses or a
confidential informant to set up an
undercover drug deal. Instead, the
defense attorney has to rely on the
prosecutor’s good faith search for
information and production of statements
or “material” information.

While the discovery in federal
criminal cases is guided by statute, 18
U.S.C. 3500 (the “Jencks Act”) and
constitutional principles (due process
as set forth in Brady v. Maryland,
Kyles v. Whitley, and Giglio v. United
States), the United States Department
of Justice (DOJ) has not promulgated
sufficient procedures to insure that
law enforcement officers are preserving
electronically stored information and
prosecutors are producing it. The
Pennsylvania state system is even
worse. There are no specific rules 
governing the preservation or production
of electronically stored information in
state court criminal cases.

The DOJ has made significant
progress in addressing ESI in criminal
cases. As a backdrop, the DOJ originally
published general discovery guidelines
in January 2010 to develop a “methodical
approach” to discovery that will help
“avoid lapses that can result in
consequences adverse to the
Department’s pursuit of justice.” 
( h t t p : / / w w w. j u s t i c e . g o v / d a g /
discovery-guidance.pdf) These guide-
lines did not specifically address ESI.
In May 2011, the DOJ devoted an
entire USA Bulletin to e-discovery
issues in both criminal and civil cases. In
it, Associate Attorney General Thomas
J. Perrelli wrote “[t]he Department of
Justice is committed not only to handling

electronic discovery properly, but 
also to supporting federal agencies as
they lay the groundwork for fulfilling
their own responsibilities with regard
to E-Discovery.”

The guidance memoranda, however,
did little more than recognize the
minimal constitutional and statutory
discovery requirements, as well as
ethical requirements and the DOJ
policy regarding discovery as set forth
in the United States Attorney’s Manual.
(See USAM §9-5.001.) In addition, the
memoranda directed each U.S.
Attorney’s Office and Department
office handling criminal cases to
develop or update discovery policies
that reflects applicable precedent,
local rules and local practices. To date
the Western District of Pennsylvania’s
policy has not been disclosed.
(http://www.justice.gov/dag/dag-to-
usas-component-heads.html.)

On Feb. 10, 2012, however, the DOJ
took a significant step in the right
direction when the Joint Electronic
Technology Working Group, a group
comprised of representatives from the
United States Courts, federal defender
organizations, private criminal defense
attorneys, and led by the Department
of Justice, unveiled a 21-page 
document entitled “Recommendations
for ESI Discovery Production in
Federal Criminal Cases.” Though not
binding, the recommendations are:
intended to promote the efficient and
cost-effective post indictment production
of electronically stored information
(ESI) in discovery between  the 
Government and defendants charged
in federal criminal cases, and to reduce
unnecessary conflict and litigation
over  ESI discovery by encouraging
the parties to communicate about ESI
discovery issues, by creating a predictable
framework for ESI discovery, and by
establishing methods for resolving
ESI discovery disputes without the
need for court intervention.

The recommendations cover such
issues as meet and confers, format of
electronic productions, informal resolution
of discovery disputes, security regarding
sensitive ESI discovery, unauthorized

access, volume of ESI, creation of
forensic images, preservation of
metadata, load file formats, and more.
Included in the recommendations is an
ESI Discovery Production Checklist.

The recommendations also endorse
the Coordinating Discovery Attorneys
(CDA) program to help manage large
volumes of electronic discovery. The
CDA program is part of the Federal
Public Defender’s Litigation Support
Team. The person appointed by the court
as the CDA serves as a single point of
contact for the distribution of discovery,
addresses disputes, manages vendors,
and facilitates coordination between the
government, defense counsel, and outside
vendors providing litigation services.

However, the recommendations
note that they are intended only to
apply to the disclosure of ESI under
Rules 16 and 26.2, Brady, Giglio and
the Jencks Act and “do not apply to,
nor do they create any rights,
privileges, or benefits during, the
gathering of ESI as part of the parties’
criminal or civil investigations.”

The Joint Electronic Technology
Working Group should be applauded
for its important work, which provides
a benchmark for ESI in criminal
cases. But best practices and 
recommendations do not take the place
of local rules and importantly, the 
Federal Rules of Criminal Procedure.
Unenforceable guidelines are meaningless
if law enforcement agents are not
required to preserve ESI. Allowing
case-by-case and attorney-by-attorney
compliance with the guidelines promotes
uncertainty which will only result in
prolonged litigation. The framework
for the rules is already there. The 
civil rules have been in place since
2006. There is no reason that similar
rules cannot be adopted to govern
criminal practice. ■

Tina O. Miller, a former federal prosecutor,
is a partner at Farrell & Reisinger, LLC.
Miller’s practice focuses on criminal
defense, corporate internal investigations,
commercial litigation, and representing
victims of crime in both criminal and
civil cases.
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Local attorneys teach courses
on American law in Cuba
by Tracy Carbasho

Three local attorneys recently traveled
to Cuba to share their knowledge of
the American legal system.

Making the trip in January were
Vivian Curran, Karen Engro, and
Jules Lobel, who serves on the board
of the Center for Inter-American
Legal Education in New York.

“The center was looking for individuals
to conduct introductory courses on
various aspects of American law,
comparing it to the civil law system in
Cuba,” said Lobel. “I saw it as a great
opportunity to talk with Cuban law
professors and judges.”

They taught classes at the University
of Havana over a four-day period to an
audience that consisted of law professors,
judges, legal practitioners, journalists,
and individuals from the Foreign
Ministry. Each class was attended by
approximately 120 people.

The attorneys presented topics that
showcased their expertise with Engro
discussing alternative dispute resolution
(ADR), Lobel talking about constitutional
law, and Curran offering information
about tort law, contract law, and criminal
law. Both Lobel and Curran are
professors at the University of Pittsburgh
School of Law. Engro, who is Lobel’s
wife, is the ADR coordinator/consultant

for the U.S. District Court for the
Western District of Pennsylvania.

“One of our objectives was to
develop a dialogue with the Cuban
legal community and impart knowledge
to them about our legal system,” said
Lobel, who is also president of the
Center for Constitutional Rights in
New York City and serves in an of
counsel capacity at Healey & Hornack.
“I was surprised by how open the
Cubans were to discussing legal concepts
and issues on a range of topics.”

Teaching in another country is not
foreign to the threesome. Lobel has
taught classes in Italy, England, Spain,
Germany, and Serbia. Curran has given
lectures at universities in France, 
Germany, Italy, and Holland. Engro has
conducted mediation training in Italy.

“This was an exciting opportunity
to introduce our court system to law
professors and judges,” said Engro.
“They were active practitioners who
had a genuine interest in learning
about the complexities of the American
legal system.

“Cuba has a civil law system with
codes and they set up five-person panels
with a judge, two lawyers, and two lay
people as something that is comparable
to our jury system,” added Engro.
“They were fascinated by our jury
system, especially the fact that no

legal experts participate on juries and
the decisions are made by people with
no legal training.”

Engro describes the trip as an
interesting experience where she and
her colleagues not only taught classes,
but also learned something about
themselves and the U.S. legal system.

“It was exciting to break down the
law and our system into component
parts and look at it in ways you don’t
always get to,” she said. “Mediation is
fairly new to the Cuban mindset, so
they were very interested in learning
about it.”

Curran was eager to participate in
the project because of her expertise in
explaining the common law system to
people who have a civil law system.
She gave an introduction on common
law methodology and how it differs
from civil law. Cuba derives its code-based
legal system from Roman law.

“My goal was to explain to them the
mentality and context of the common
legal system and the common law
methodology,” said Curran. “I focused
on contract law, tort law, and a bit on
criminal law. They said many contracts
they use are based on a common law
model, so they need to understand
common law. I was a little surprised
by their idealistic view of their own
legal system.”

Curran speaks French, German,
and Spanish and was hoping to teach
her classes in Spanish. However, the
Cuban participants preferred to use
translators and have the instructors
teach in English.

The attorneys estimate that about
50 percent of the students spoke English
to some degree. However, the language
barrier did present challenges, even
with the use of translators. Engro
noted that she chose her words very
carefully to ensure that they could be
translated in a way that was easy to
understand. Still, there were times
when some necessary legal terms
were difficult to translate.

The use of technology was very
rudimentary with minimal PowerPoint
displays that were difficult for all of
the students to see due to the layout of
the classroom. The attorneys compared
the teaching environment to a 1950s
classroom in the United States with no
technological innovations.

“The students didn’t have laptops
and they were all absorbing every
word we said,” said Curran. “It was a
great experience.”

Lobel believes the trip resulted in
new friendships. In fact, one professor
from the University of Havana may
teach a class at the University of 
Pittsburgh in the future. ■
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attendees who have helped to make
the event a long-running success.

“The toast is to 50 years, but we
will certainly be recognizing our
original attendees,” Martini said. “It’s
incredible that after 50 years some of
them still make the annual trek to Seven
Springs and support this Conference.”

Former ACBA President Roslyn
Litman attended the inaugural Bench-
Bar Conference in 1963. Although
much smaller in scale with only 120
attendees, the first Bench-Bar
Conference had much in common
with today’s version, including an
informative series of panel discussions,
evening entertainment in the form of
lengthy poker games, and a relaxed,
collegial atmosphere—laying the
groundwork for a unique synergy
between bench and bar.

“It was in a social setting—small,
intimate, friendly,” Litman noted “It
was a nice way to build relationships
with other members of bar.”

While gender equality remains a
key issue in most any industry today,
the legal profession has come a long
way from the often-impassable social
barriers in place in the 1960s, when
many women were struggling to enter
the workforce for the first time.

“There were so few women practicing
law at that time,” Litman said.

Bench-Bar offered Litman the
chance to connect with male colleagues
in the profession, not to mention
invaluable networking with area judges
and attorneys, building professional
relationships that last a career.

Veteran attorney David B. Fawcett
served as Vice President of the ACBA
during the inaugural Bench-Bar
Conference. He said the merit of
Bench-Bar Conference was evident
in the legal community even in its
earliest years.

“Even then the Conference was
considered a great value to the legal
community,” Fawcett said. “It has
been a great activity for our legal
community and one of the reasons
why the ACBA is known nationwide as
a congenial bar and Allegheny County
is recognized as an excellent place to
practice law.”

Throughout his notable legal career
as a respected civil litigation attorney
and a bar leader, Fawcett has
remained a staunch advocate of
Bench-Bar Conference. He said the
event offers not only excellent 
networking opportunities, but also the
chance to spend some quality time
with old friends.

“It became a wonderful venue for
the trial lawyers and judges, and it
developed into something special for
new members of the bar, as well as
veteran members,” Fawcett added.

BENCH-BAR CONFERENCE
continued from front cover

For fifty years, Bench-Bar Conference
has called Seven Springs Mountain
Resort its home. Organizers from 1963’s
inaugural Bench-Bar Conference
hoped that the relaxed, informal
atmosphere at Seven Springs would be
ideal for a meeting between judges
and attorneys. Bench-Bar was the first
conference hosted at Seven Springs,
which offered accommodations for
350 guests, a three-hole golf course,
and a single restaurant.

Of course, Seven Springs Mountain
Resort has grown along with Bench-
Bar over the years. As Pennsylvania’s
largest ski and four-season resort,
Seven Springs offers more than a
dozen dining and lounge options, a
world-class golf course, and a wealth
of other summer activities. Fifty years
of partnership between Seven Springs
and Bench-Bar Conference—the
longest-running annual event at the
resort—have sparked a mutual
respect and admiration.

In honor of their lasting partnership
with Bench-Bar, Seven Springs will
offer a number of exclusive amenities
for this year’s Conference, and have
generously offered to sponsor the 
fireworks display and the Friday night
reception in its entirety.

“I couldn’t think of a better home
for Bench-Bar,” Martini said. “Seven
Springs has been wonderful to us over
the years and they realize just how
special the golden anniversary is. For
that reason, they really bent over back-
ward to make special accommodations
this year.”

The 50th Golden Anniversary
Bench-Bar Conference also offers the
same mainstay events that make the
event successful year after year.
Attendees can choose from a total of
14 CLE programs, covering a wide-
variety of topical subjects. Schnippert
said the vast assortment of CLE
offerings are a result of a collaborative
effort from the Bench-Bar Conference
Committee and program planners
throughout the many ACBA Divisions,
substantive law Sections, and Committees.

Worth two substantive CLE credits,
this year’s keynote speaker presentation
features chartered financial analyst
and certified fraud examiner Harry
Markopolos, bestselling author of No
One Would Listen. Markopolos will
discuss his crucial role in unraveling
Bernie Madoff ’s infamous Ponzi
scheme, which garnered national
recognition as the largest Ponzi
scheme in the modern era—defrauding
an estimated 3 million investors of
$64.8 billion dollars.

Bench-Bar Committee Vice Chair
Elizabeth Minnotte said Markopolos
will go beyond the Bernie Madoff
scandal to touch on the failures of the
U.S. Securities and Exchange Commission,
placing the burden on the average
investor to take extra caution.

“Mr. Markopolos’ story of pursuing
Madoff to bring justice to the victims
of his fraud, and to force our watchdogs
to actually pursue their function is a
story that echoes in every aspect of
the daily functions and obligations of
the members of our bar association,”
Minnotte said.

Following the keynote speaker
presentation, defense attorney James
W. Kraus, a partner with the firm of
Pietragallo, Gordon, Alfano, Bosick &
Raspanti, LLP, will moderate a
discussion between Markopolos and a
distinguished panel of local experts,
including the Honorable D. Michael
Fisher, U.S. Court of Appeals for the
Third Circuit Judge; the Honorable
Linda L. Kelly, Pennsylvania Attorney
General; and Steve Kaufman, Assistant
U.S. Attorney for the Western District
of Pennsylvania.

“Each member will bring a different
perspective to the question of attorney
client obligations in a white collar
fraud investigation,” Minnotte noted.

The 50th Golden Anniversary
Bench-Bar Conference would not be
complete without the full complement
of athletic events. This year’s Conference
marks the return of the popular bowling
tournament, which joins a host of
annual athletic events, including the
Donald W. Bebeneck Golf Tournament,
the Les Zittrain Bench-Bar Tennis
Event, the Sporting Clays and 5-Stand
Event, the Fat Tire Bike Rally, 
and volleyball.

The Hollywood Squares Edition of
Breakfast with the Judges offers a
new take on the popular Bench-Bar
staple. Attendees can relax over
breakfast while taking part in a
humorous discussion of ethical issues
in the familiar format made popular
by the classic TV show. Volunteer
judges include Carlota M. Böhm,
Cathleen Bubash, Ronald W. Folino,
Arnold I. Klein, Jeffrey A. Manning,
and Christine A. Ward.

As always, Bench-Bar offers the
most bang for your buck. For the early
registration fee of $285, attendees can

earn up to eight hours of CLE credit
and take part in four host receptions,
daily breakfast and luncheons, the
Grand Surf and Turf Buffet, and
nightly entertainment.

“When you break it down per CLE
credit, per reception, per meal—the
value is absolutely phenomenal,”
Martini noted.

Perhaps the most worthwhile part
of Bench-Bar Conference is the
invaluable networking opportunities
with some of the most respected attorneys
in Allegheny County and judges and
justices representing every level of
court. Martini said the chance to meet
and spend time with colleagues in a
relaxed, social atmosphere pays dividends
throughout a legal career.

“One of the biggest selling points is
that it’s so important to develop
relationships with the people in your
bar association,” Martini said. “It can
make you more comfortable to call a
fellow attorney for an extension or to
talk about a case, or to go before a
judge if you’ve spent some time with
them socially at Bench-Bar.”

The Bench-Bar Conference
Committee would like to thank the
many firms and organizations that
have contributed to this year’s Conference,
enabling the ACBA to maintain low
registration fees, while making the
golden anniversary celebration one to
remember. Over 40 firms and
organizations joined the cause at one
of four sponsorship levels, including
Gold, Silver, Bronze, and Friends of
the Bench-Bar.

“We have a lot of additions this year
that could not have been possible
without the grand generosity of all of
our sponsors,” Martini said. “They
really stepped up this year to be a part
of the celebration.”

To qualify for the early registration
fee of $285, attendees should register
by no later than noon on Friday, May
18, 2012. Online registration for the
50th Golden Anniversary Bench-Bar
Conference is available at the ACBA
website, www.acba.org. ■

Publicize Your Section and Committee News!
The ACBA Communications Department is eager to promote any special activity or newsworthy event emanating from your

Committee or Section of interest to ACBA members, the media, or the general public. E-mail us at news@acba.org with the

following information:

◆ Name and description of the event ◆ Date, time, and place of the event

◆ Name(s) of the sponsoring Section/Committee(s) ◆ Name(s) of speakers and titles of presentations

◆ How many people do you expect to attend? ◆ Name and phone number of a contact person

◆ Will there be an admission fee or ticket sales? If so, how much? ◆ Are reservations needed to attend the event? 

◆ Is there any other information you would like to share with us?

Thank you for your cooperation! ■



ABA resolution supports
military spouse attorneys
by Susan Jacobs Jablow

Military service members and their
families make a lot of sacrifices,
including moving frequently from
place to place, often as much as every
two to three years. Relocating across
state lines presents particular challenges
to military spouses who are attorneys,
since most states require that lawyers
pass the state bar exam to be admitted
to practice.

Recognizing that these requirements
may present significant challenges to
military families, the American Bar
Association’s House of Delegates voted
in February at its Midyear Meeting to
support changes in state licensing rules.
Resolution 108 encourages state
licensing agencies to allow lawyers who
are in good standing in another
jurisdiction to practice law while they
are in a state because of military orders.

“Admission without examination
would allow military spouse attorneys
to continue their careers while they
are in the state due to military
orders,” said Mary Reding, co-founder
of the Military Spouse JD Network.

The Military Spouse JD Network
worked with the ABA Commission on
Women in the Profession to draft and

pass Resolution 108. The Pennsylvania
Bar Association was among four
state bar associations to co-sponsor
the resolution.

“The American Bar Association
has long worked to advance the rights
of members of the military and their
families and to oppose undue
restrictions on them simply because
they answer the call of duty,” said
ABA President Bill Robinson III.
“The ABA is especially proud that our
policy complements the Joining
Forces initiative of First Lady
Michelle Obama and Dr. Jill Biden,
who have called on other professional
organizations to follow our example.”

According to the official website for
the White House, Joining Forces is “a
national initiative that mobilizes all 
sectors of society to give our service 
members and their families the oppor-
tunities and support they have earned.”

The First Lady mentioned the ABA
policy in an address to state governors
and their spouses at the National 
Governors Association meeting in late
February, citing it as a model of how
private sector organizations can support
military families.

Removing licensing barriers will
save military spouses the time, money,

and effort involved in studying for and
taking state bar exams, a process
which often takes several months.

“This policy is important to the
economic security of military house-
holds headed by lawyers, to the legal
clients and communities they serve,
and to the success of our justice
system,” said Robinson.

Several states have begun considering
the adoption of rules to remove
licensing barriers, said Robinson, and
Idaho has already done so.

“We are helping states to consider
the issues involved, encouraging
information sharing among states, and
providing draft sample rules for their
consideration,” he said.

Overall, state and local bar associa-
tions have informally expressed support
for the resolution, since it helps military
families and should not put lawyers who
are not military spouses at a disadvantage.

“Military spouse attorneys are asking
to be treated like all other active attorneys
and subject to the same professional
and ethical standards,” said Reding.

The Allegheny County Bar Association
has not taken an official position on
the proposal. “We may study the matter
further as things happen in Pennsyl-
vania,” said Barbara Griffin, who is

the staff liaison to the ACBA Military
and Veterans Affairs Committee. Nick
Krawec, who chairs the Committee,
said he feels that the proposal, if
adopted, would help military families.

“It would be of benefit to a military
spouse, especially if they are looking
to have a second income,” he said. “No
one gets wealthy on a military salary.”

There is no official tally of the 
number of military spouses who are
attorneys, but the Military Spouse JD
Network, which formed nine months
ago, has nearly 300 members, according
to Reding.

“We know that less than 1 percent
of Americans serve in uniform, and
about 10 percent of civilian military
spouses have advanced degrees, of
which a law degree is one of many,”
said Robinson. “So, while the number
of military spouse attorneys is relatively
small, the policies we encourage will
significantly help a segment of the
population that needs and deserves
our support.”

Reding agreed.
“Although the number of military

spouse attorneys impacted may not be
large, this will send a message of
support to the entire military community,”
she said. ■
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Court collections strong
despite fewer case filings
by Art Heinz

Despite fewer case filings in 2011,
financial collections by Pennsylvania’s
courts remained at a high level, totaling
nearly $470 million, according to
reports released today by the
Supreme Court of Pennsylvania.

“I applaud the aggressive efforts of
many local officials to collect the
fines, costs, and restitution ordered by
the court,” said Chief Justice of
Pennsylvania Ronald D. Castille.

Nearly $211 million, or 45 percent
of the total collected, was distributed
to the state; nearly $164 million, or 35
percent, to counties; $54 million, or 11
percent, to municipalities; and $36
million, or 7.7 percent, was paid to crime
victims for restitution. Four million
dollars was paid to entities such as
schools, libraries, and tax agencies.

The court disbursements include
court fees, fines, costs, and restitution
collected by the more than 540
magisterial district courts and the
criminal divisions of the 67 county Courts
of Common Pleas and Philadelphia
Municipal Court. They exclude payments
for civil cases processed by Pennsylvania’s
Common Pleas courts and the
Philadelphia Traffic Court, for which
integrated statewide case management
systems do not exist.

Over the last five years, the total
number of cases filed in magisterial
district and Common Pleas criminal
courts dropped seven percent, while
court collections have increased five
percent. Approximately half of the
decline was due to a significant drop
in the number of traffic citations
issued throughout the commonwealth.

“County officials are effectively
using a variety of methods to
improve collections,” Chief Justice
Castille said. “These methods
include the use of outside collection
agencies and automated tools built
into the judiciary’s criminal case
management systems, including 
providing information to PennDOT
for suspension of driver’s licenses of
defendants failing to pay court costs
related to traffic violations.

“In addition,” he said, “the judiciary’s
new ‘e-Pay’ application, allowing
defendants to make payments via the
Internet with a debit or credit card,

appears to be contributing to higher
court collection levels.”

The e-Pay payment application was
installed by the state judiciary in all
Common Pleas criminal courts in 2010,
and by the end of 2011, it was available
in all magisterial district courts in
Pennsylvania. Unlike credit/debit card
payment functions that may exist in
some counties, the statewide e-Pay
function is online, and it is fully
integrated with both the judiciary’s
magisterial and Common Pleas criminal
court systems. Users, therefore, have a
“one-stop shop” for court payments
with the ability to search for and locate
cases with balances due across courts
and counties. Multiple court payments
can be made with a single transaction
fee of only $2.75.

E-pay is increasingly becoming the
method of choice for defendants paying
court costs. By 2012 court collections
through e-Pay climbed to a daily
average of more than $130,000.

“By providing an easy way to settle
these court-ordered costs, defendants
can avoid facing arrests, contempt of
court proceedings, driver’s license
suspensions and/or additional collection
agencies fees,” Chief Justice Castille said.

“The state’s Common Pleas Case
Management System makes our 
collections enforcement efforts possible
and effective,” said York County Clerk
of Courts Don O’Shell. “The system
makes it easy for our staff to process
driver’s license suspensions. In 2011
we suspended the driver’s licenses of
716 defendants for failing to pay costs
and fines related to traffic offenses,
and restored 408 driver’s licenses for
payment plan compliance. These efforts
resulted in the collection of more than
$210,000 in initial payments alone.”

In addition, O’Shell said, “The
system automatically prepared thousands
of delinquency notices for delivery to
defendants, and with a click of a
mouse, we were able to refer 6,499
cases to York County’s third-party
collections vendor, who receives related
case financial information electronically
from the Administrative Office of
Pennsylvania Courts.

“The system also facilitates the
filing of civil judgments with the
prothonotary’s office as required by
law,” O’Shell said.  “Last year we filed

3,318 judgments and satisfied 610
liens, resulting in the collection of
more than $507,000 in final payments
on criminal cases that were originally
assessed at $1,000 or more.

In September, Allegheny County
officials began a four-month, penalty-
free program that allowed offenders
who were convicted before 2005 to
begin paying overdue fines, fees, and
restitution without commissions which
can be up to 25 percent of each payment.

Kate Barkman, Director of the
county’s Department of Court
Records, said, “The program resulted
in the collection of approximately
$100,000 by the end of December and
additional payments of approximately
$50,000 in 2012.”

Like other counties, Cumberland
County is working to improve and
streamline the process of collecting
court-related debts. The county’s
Chief Adult Probation Officer, Lyle M.

Herr, said, “We published a list of 50
offenders who had active bench
warrants for being behind on their
payments. We also started holding
probation office hearings designed to
bring the offender back into compliance
with their payment plan or face a formal
hearing in front of their sentencing
judge with a recommendation from
our office that their probation or parole
be revoked and that they be committed
to the Cumberland County Prison.

“These efforts have contributed to
the collection and disbursement of
more than $4.5 million in Common
Pleas court debts last year, an 18 percent
increase over the last five years.”

Money collected by Pennsylvania
criminal courts funds numerous local
and state government programs. Most
court collections distributed to the
commonwealth are deposited into
specific funds, such as the state’s
motor vehicle fund. ■
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If you have an idea for a story,
please contact Joanna Taylor Stone at
jstone@acba.org or 412-402-6604.

STORY IDEAS
WANTED



WLD and IGE to co-sponsor
program featuring Lilly Ledbetter

by Tracy Carbasho

The woman who made corporate
America think twice about fair pay
and gender equality is coming to
Duquesne University.

Lilly Ledbetter, whose actions were
the foundation for the Fair Pay Act of
2009, has included the university as a
stop on her book tour. She will be the
keynote speaker during a special lunch
event on April 16 at noon in the William
Patrick Power Center on campus.

A former employee of the Goodyear
Tire and Rubber Co., Ledbetter was
paid less than her male co-workers
who were doing the same work for
nearly two decades. She filed a complaint
with the Equal Employment Opportunity
Commission and a jury eventually
awarded her $3 million in damages.

However, Goodyear appealed the
case to the U.S. Supreme Court, which
reversed the jury verdict. The high
court held that the statute of limitations

for presenting an equal-pay lawsuit
begins on the date the employer
makes the initial discriminatory wage
decision. In Ledbetter’s case, she did
not know her wages were lower than
her male co-workers until she
received an anonymous tip after she
had worked at the company for nearly
20 years.

The Fair Pay Act amends the Civil
Rights Act of 1964 to specify that the
statute of limitations for filing an
equal-pay lawsuit regarding pay
discrimination resets with each new
discriminatory paycheck.

When Ledbetter comes to Pittsburgh,
she will be available to answer
questions and to sign copies of Grace
and Grit: My Fight for Equal Pay and
Fairness at Goodyear and Beyond,
which describes her decade-long
court battle for equal pay.

Her visit was spearheaded by Ken
Gormley, Dean of the Duquesne
University School of Law. Gormley, a

former president of the ACBA,
believes Ledbetter embodies the same
values of gender equality that the bar
association is working to advance.

“Her actions and the subsequent
legislation changed the dialogue and
made sure there is a keen awareness
of fair pay issues, especially in the
corporate realm,” said Gormley. “This
was a wakeup call for corporations to
make sure issues are being handled
responsibly. The Fair Pay Act was a
pivotal piece of legislation causing
corporate America to take stock in
their policies.”

The event is being co-sponsored by
the ACBA Women in the Law Division
and the ACBA Institute for Gender
Equality (IGE).

“Lilly Ledbetter’s story needs to be
heard by everyone. For years, she
personally suffered because of gender
discrimination and harassment in her
workplace,” said Jeanine DeBor,
Director of Law Alumni Relations and
Development at Duquesne and chair
of the Women in the Law Division.
“Although she lost her case on a
technicality, her fight for fairness
continued until the Lilly Ledbetter
Fair Pay Act of 2009 was signed by the
president. The fact that this legislation
was signed into law only three years
ago is somewhat disheartening. This is
why we need to hear about her struggle.”

DeBor hopes that co-sponsoring
this event with the IGE will be the
start of many collaborative projects
between the two entities in an effort to
raise awareness about fairness issues.

“We as a society move forward
when our government enacts such
laws as the Fair Pay Act,” she said.
“We as lawyers are bound to uphold
this law both in the courtroom and in
our practices.”

Alysia Keating, ACBA Director of
Diversity and Gender Equality, pointed
out that the IGE was founded in large
part to aid in the elimination of gender
wage gaps in the legal profession in
Allegheny County. These gaps were
highlighted in both the 1990 and 2005
surveys of the ACBA membership.

“In working towards the elimination
of the wage gap, we must first educate
members of our legal community
about the fact that the wage gap exists
not only in the legal profession, but
also in other professions,” said Keating.
“By encouraging members of the
ACBA and other members of the
community to attend this luncheon
and hear Ms. Ledbetter’s story and
her experience, we are doing just that.
After hearing her story, hopefully both
men and women will feel inspired and
empowered to do what is necessary to
bring about needed change.”

Keating said what she finds most
compelling about Ledbetter’s story is

that she is a hard-working individual
who suffered an injustice in the
process of trying to help her family
and decided to do something about it.

“She is not rich, famous, or powerful
in the ways we might expect someone
who is asked to speak at luncheons
like this to be,” she said. “She may
have lost her personal battle, but she
brought the attention of our country
and the world to this issue and helped
make it possible for workers who are
discriminated against in their
employment on the basis of gender to
have a fair chance to sue their
employers. Her courage is inspiring
and her story is empowering.”

The cost to attend the lunch and
presentation is $25 and individuals
can register by visiting
www.myduquesne.duq.edu/ledbetter.
The event is open to the public. DeBor
said students who want to attend 
the lecture only should e-mail 
lawalumni@duq.edu for information.

Gormley said proceeds will be
used to provide paid internships to
students who want to work in public
interest law.

A special continuing legal education
program will be held in conjunction
with the Ledbetter lunch. The CLE
event will be held on April 21 from 9
a.m. to 12:15 p.m. in Room 203 of
Hanley Hall at the Duquesne University
School of Law.

The CLE topics will be “Ledbetter
and the Gender Wage Gap” and “Qui
Tam Litigation Under the Federal 
and State Whistleblower Laws: A
Practitioner’s View From the Front
After 23 Years.” The presenters will
be Duquesne Assistant Professor of
Law Rona Kaufman Kitchen and Marc
Raspanti, a partner at Pietragallo 
Gordon Alfano Bosick & Raspanti.

Ledbetter, a resident of Alabama, was
featured in 2009 on Oprah’s list of the
“Top 20 Women Who Have Made A
Difference.” She is in demand as a
speaker throughout the United States and
has been the recipient of many awards.

She has received numerous honors,
including but not limited to the NOW
Woman of Courage Award; The 
American Federation of Teachers
Women’s Rights Award; the National
Women’s Law Center Award; the Winn
Newman Award from The National
Committee of Pay Equity; the Women’s
Equality Award from the National
Council of Women’s Organizations;
and the American Association for
Affirmative Action Outstanding 
Committee Service Award.

The accolades have continued in
recent years and she has been featured
in countless magazine articles and
books. In addition, her story is often
discussed in law school classes and
legal seminars. ■
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Lilly Ledbetter will speak at a luncheon on April 16 at Duquesne
University as part of her book tour.
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an eligible employer sponsored plan;
or the employer offers its full-time
employees (and their dependents) the
opportunity to enroll in minimum
essential coverage under an eligible
employer-sponsored plan, but that
coverage is either unaffordable or
does not provide a minimum value.

An employer will be considered to
provide affordable health coverage if
the employee’s cost for self-only
coverage does not exceed 9.5% of the
employee’s household income. In
Notice 2011-73, issued last year, the
IRS offered a proposed safe harbor
that, subject to certain rules, would
allow an employer to substitute W-2
wages of the employee (which the
employer knows) for household
income (which employers generally
would not know) when determining
whether coverage is affordable. The
DOL further acknowledges that a 
W-2 safe harbor will be included in
future guidance.

Full-time employees

The DOL announced that the future
guidance should allow employers to
use a “look-back/stability period safe
harbor” for determining whether an
employee (other than a new-hire) is a
full-time employee. It is expected the
guidance will allow look-back and
stability periods not exceeding 12 months.

Future guidance is expected that
will address whether a new hire is a
full-time employee for purposes of
assessing a penalty. It is expected to
provide employers, in certain 
circumstances, up to six months to
determine if a newly-hired employee
is a full-time employee for purposes of
assessing the penalty. Based on this
preliminary guidance, determining
whether a new-hire is a full-time
employee will be based on the particular
facts and circumstances. Generally: if
a newly-hired employee is reasonably
expected to work full-time on an
annual basis and does work full-time
during the first three months of
employment, the employee must be
offered coverage under the employer’s
group health plan as of the end of that
period in order to avoid the possibility
that the employer would be subject to
a penalty after the end of that three-
month period. If, based on the facts
and circumstances as of the time of
hire, it cannot reasonably be determined
that a newly-hired employee is expected
to work full-time, the guidance will
allow the employer an additional three
month period for the determination.

It is expected that a penalty will not
be assessed on an employer during the
extended six-month period with
respect to that employee.

90-day waiting period

Effective for the first plan year
that begins on or after Jan. 1, 2014,
the PPACA will prohibit a group
health plan or a group health plan
insurance carrier from imposing
any waiting period that exceeds 90
days. The DOL indicates that, at least
for the first three months following
an employee’s date of hire, an
employer that sponsors a group
health plan will not, by reason of
failing to offer health coverage to
the employee during that three-
month period, be subject to a penalty
during those months.

Many employers make distinctions
in eligibility for coverage based on
full-time or part-time status, as

defined by the employer’s group
health plan (which may differ from
the standard under the PPACA—30
hours per week). Although this could
pose discrimination problems under
the new nondiscrimination rule, Code
Section 105(h) and/or Code Section
125, when such distinctions are in
favor of highly compensated individuals,
the new waiting period rule does not
require the employer to offer coverage
to any particular employee or class of
employees, including part-time
employees. Instead, the law merely
prohibits requiring an otherwise
eligible employee to wait more than
90 days before coverage is effective.

Furthermore, nothing in PPACA
penalizes small employers for
choosing not to offer coverage to any
employee, or large employers for
choosing to limit their offer of coverage
to full-time employees, as defined in
the employer shared responsibility
provisions (30 hours per week). The
DOL suggests that future guidance
will retain the requirement that the
90-day waiting period begins when an
employee is otherwise eligible for
coverage under the terms of the group
health plan. Under this approach, if a
plan were to provide that full-time
employees are eligible for coverage
without satisfying any other condition,
and an employee were hired as a full-
time employee, the waiting period (if
the employer were to choose to
impose one) for that employee would
begin on the date of hire and could not
exceed 90 days.

Eligibility conditions that are based
solely on the lapse of a time period
would be permissible for no more than
90 days. Other conditions for eligibility
under the terms of a group health plan
would generally be permissible,
unless the condition is designed to
avoid compliance with the 90-day
waiting period limitation. This may
include eligibility conditions such as full-
time status, or a bona fide job category.

The upcoming guidance is also
expected to address situations in which,
under the terms of an employer’s plan,
employees (or certain classes of
employees) are eligible for coverage
once they complete a specified cumulative
number of hours of service within a
specified period (such as 12 months). It
is anticipated that such eligibility
conditions will not be treated as
designed to avoid compliance with the
90-day waiting period limitation, so long
as the required cumulative hours of
service do not exceed a number of hours
to be specified in that guidance. This
number has not yet been determined or
released by the agencies. Comments are
requested on how this possible approach
would apply to plans that credit hours of
service from multiple different employers
and plans that use hours banks.

2014 is fast approaching. Employers
should monitor these developments
and await further formal guidance
from the various agencies. Employers
who have populations of full-time
employees who are not eligible for
benefits should take steps to understand
the potential implications of the
employer penalty on their organization.
Employers with waiting periods in
excess of 90 days should review their
plan terms and prepare for compliance
with the 2014 requirements.

For more information or to reach a
USI Affinity Benefit Solutions
Consultant, call 800-327-1550 or visit
benefits.usiaffinity.com. ■

Updated DOL information
on 2014 health care
reform requirements

Over the past months, we have
addressed many different topics related
to health care reform. Recent DOL
notices give us a good opportunity to
update you on previously discussed
topics which will impact many
employers in 2014.

The Department of Labor (DOL)
recently issued Technical Release
2012-01, providing some helpful FAQs
on various Patient Protection and
Affordable Care Act (PPACA) topics,
generally applicable in 2014. Briefly,
the guidance: indicates that automatic
enrollment will not take effect in 2014,
as previously expected; suggests that
the proposed W-2 safe harbor in
determining the affordability of
employer-based coverage will be
included in future guidance; offers
clarification on how to determine who
is a full-time employee for purposes of
the penalty, including a 6-month
extended look-back period that may
be helpful to certain employers with
seasonal employee populations;
provides that an employer will not be
penalized during the time a new
full-time employee spends in a 90-day
waiting period; clarifies that employers
can still condition eligibility for coverage
on certain employment classifications
(e.g., part-time v. full-time); however,
no waiting period in excess of 90 days
may be imposed on otherwise eligible
individuals; and discusses how the 90-
day waiting period will be measured.

While this guidance is not formal or
binding, it provides insight into what
the various agencies responsible for
health care reform implementation
are thinking on a number of issues.
The following further summarizes this
recent guidance.

Automatic enrollment

PPACA directs an employer with
more than 200 full-time employees
(and subject to Fair Labor Standards
Act) to automatically enroll new
full-time employees in one of the
employer’s health benefits plans,
subject to any applicable waiting
periods, as permitted by law. The DOL
announced that this requirement
would not be effective until guidance
is issued, and thought such guidance
would be available by 2014. The DOL
acknowledges that automatic enrollment
guidance will not be ready to take
effect in 2014, further delaying the
timeframe for employers to comply.

Affordability safe harbor

In 2014, large applicable employers
(generally defined to mean employers
with 50 or more full-time employees)
could be subject to an assessable
payment (a penalty) if any full-time
employee receives a premium tax
credit or cost-sharing subsidy to
purchase coverage through the
Exchange and the employer does not
offer full-time employees (and their
dependents) the opportunity to enroll
in minimum essential coverage under
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Diversity Collaborative Committee
renews mission and purpose
by Tracy Carbasho

A revised mission statement
reflects a broader perspective and a
fresh start for the ACBA Diversity
Collaborative Committee.

“Diversity for diversity’s sake is
not the goal. Rather, we seek a culture
shift in the legal profession by
convincing stakeholders that it is in
their own self-interest to consider
diversity as a factor in the decision-
making process,” said Alka Patel, who
chairs the Committee. “My personal
goal for this Committee is that we not
only support our diverse attorneys in
the bar, but also that we reach and
engage the decision makers and
stakeholders so that diversity enters
their thought process when making
decisions about hiring, partnership,
selection of outside counsel, and
other issues.”

The Committee was formed in
March 2008 when the ACBA Board of
Governors approved a proposal calling
for the Opportunities for Minorities
Committee and the Minority Collaborative
Committee to join forces. The new
committee was intended to serve as
the umbrella organization for entities
that were previously part of the
Minority Collaborative Committee,
including the ACBA Women in the Law
Division, the Young Lawyers Division,
the Hispanic Attorneys Committee,
the Asian Attorneys Committee, and
the Homer S. Brown Division.

From the beginning, the Committee’s
goal has been to provide a forum to
address issues that are critical to the
retention, education, and professional
development of diverse attorneys.
According to the original mission
statement, the Committee was supposed
to encourage minority involvement in
the bar association and assist minority
attorneys in successfully managing
professional obstacles in their
legal practice.

The new statement recently
approved by the Board of Governors
reads as follows: “The mission of the
ACBA Diversity Collaborative
Committee is to work collaboratively
with the ACBA leadership, staff, and
other Committees, Sections, and
Divisions to address diversity issues
and promote diversity initiatives as
they relate to diverse attorneys, the
bar association, and the legal community
and to function as a resource for the
community at large. The Committee
will serve as a catalyst to represent
the interests of diverse attorneys,
including recruitment, retention, and
advancement; support the needs of
diverse attorneys; develop resources
and educate the legal community on
diversity issues/best practices; and
support the diversity efforts of other
Committees, Sections, and Divisions
of the ACBA.”

Patel, who serves as managing
director and senior counsel at The

Bank of New York Mellon, said the
mission had to be modified so that the
Committee could better serve the
needs of the ACBA, its members, and
the community. She had several meetings
to discuss the Committee’s mission
and objectives with ACBA Executive
Director David Blaner; ACBA Director
of Diversity and Gender Equality
Alysia Keating, and members of the
five constituent groups.

“The prior mission statement
focused on the supporting role the
Committee plays with respect to the
constituent groups by serving as an
umbrella organization,” she said.
“Over the years, it has become evident
that each of the constituent groups
can, for example, address issues of
particular interest to its members
more effectively due to the direct
contact with its members.

“However, I feel that while the
Committee should be supportive of
such efforts, it should also play a
greater, more global role with respect
to diversity,” added Patel. “This global
role includes becoming the go-to
resource on diversity initiatives and
best practices for the legal community
that the ACBA serves; actively
participating in the recruitment,
retention, and promotion of diverse
attorneys; and educating and facilitating
discussions with law firms, corporations,
and others about diversity and 
its importance.”

Patel believes the Committee’s role
should include engaging the true
decision makers and stakeholders,
recognizing the supporters of diversity
initiatives, and facilitating an open
forum to discuss best practices.

“In addition to the changes in the
mission statement, another change is
the composition of the Committee
itself,” noted Patel. “While we’re still
in the early stages, the goal is to have
this group play the role of a working
Committee in creating and establishing
new programs and executing the
mission of the Committee.

“As part of the new mission, our
goal is not to focus just on diverse
attorneys, but also to engage individuals
close to and critical to this issue, such
as managing partners, general counsels,
judges, government attorneys, and
others,” she added. “Our intention is
to engage people in these roles in an
advisory capacity or as a resource in
our programming efforts. I hope to
bring about the realization that diversity
is mutually beneficial to both the
diverse attorneys and the stakeholders
in the community.”

The Committee plans to hold a special
lunch-time program on May 31. The
guest speaker will be Shawn Marsh,
director of the Juvenile and Family Law
Department of the National Council of
Juvenile and Family Court Judges.
Further details, such as the specific time
and place for the event, will be
announced as they become available.

Patel said Committee members
must be appointed by the ACBA
president, but she is interested in
hearing from individuals who want to
get involved or have ideas to share.
She can be contacted via e-mail at
alka.patel@bnymellon.com or at
412-234-1550. The Committee meets
on the second Tuesday of each month
at noon at the ACBA offices.

Keating said the revised mission
statement recognizes that the
Committee will continue to support
the needs of diverse attorneys and the
diverse Committees and Divisions of
the bar association. However, it will
also be a resource to her, members of
the ACBA, and the legal community
regarding issues of diversity in the
Pittsburgh legal profession.

“The most important function of the
Committee is to work collaboratively
with me and with the ACBA leadership,
staff, and other Committees, Sections,
and Divisions to address diversity
issues, educate the legal community
on diversity issues and best practices,
and promote diversity initiatives,”
said Keating. “The collaborative is
designed to be made up of a cross
section of the ACBA’s membership,
providing for a diversity of perspectives
that will better enable me and those
people serving on the collaborative to
understand the needs and concerns of
the Pittsburgh legal community as
they relate to diversity.”

Keating said the revised mission
statement is another example that
demonstrates the ACBA’s continued
commitment to identifying the issues
of concern to its diverse members and
to devoting resources to the advancement
of diversity efforts to benefit the entire
legal community.

ACBA President Howard Schulberg
said the new mission statement
reflects how far the association has
progressed since the inception of the
Diversity Collaborative Committee
four years ago.

“We now have a number of affinity
groups. The work of each of these
Divisions and Committees needs
coordination,” he said. “The Diversity
Collaborative Committee will act as a
clearinghouse and a place where all of
the groups can exchange ideas and
find ways to work together. Having a
place where all of the affinity committees
can meet on a regular basis is a key to
effective planning and overall growth.
We look to our membership to help us
define other affinity groups within the
community that are looking for a
forum and representation.”

Nicola Henry-Taylor and Lisette
McCormick have been involved with
the Diversity Collaborative Committee
since its founding. Henry-Taylor
served as its first chair and
McCormick co-chaired a subcommittee
that led to the creation of the committee.

McCormick said the collaborative
has succeeded in bringing together

representatives of the individual
Committees, Sections, and Divisions
of the bar that focus on the interests of
minorities and women.

“That is a very important achievement
because prior to the establishment of
the collaborative, there was considerable
overlap in the programs sponsored by
each of those groups. They operated in
their own separate spheres and often
lacked the numbers to impact issues
of importance to them,” said
McCormick. “Through the collaborative,
the committees now try to combine
efforts and funding to support programs
that benefit all of the groups and
speak with one voice on some issues of
importance to each of the groups.

“As for the future, I would like to
see the collaborative continue its
excellent work in coordinating these
important programs and also take on
additional issues that are not currently
being addressed,” she added. “I also
hope that through the type of programs
sponsored by the collaborative, more
diverse attorneys will be attracted to
join the bar association and benefit
from the contacts and professional
guidance such membership can provide.”

Henry-Taylor believes the collaborative
received a boost when the ACBA hired
Keating and named Patel to serve as
committee chair.

“The Committee has expanded its
efforts to focus on this new commitment
in light of the superb changes in the bar
association,” said Henry-Taylor. “Alysia
has done an extraordinary job of meeting
diversity needs within the bar and that
has allowed the collaborative to expand
its mission of reaching out to the greater
community, while at the same time
increasing the profile of the bar
association’s diversity efforts.”

Henry-Taylor said the new mission
statement is in sync with the ACBA’s
diversity efforts. She believes the synergy
is getting better every day because of the
level of participation and commitment
provided by committee members, Patel,
Keating, Blaner and Schulberg. She also
commended Jennifer Andrade, who
chairs the Hispanic Attorneys Committee,
for her vision that the collaborative could
provide information to the community
regarding bilingual attorneys who are
members of the ACBA.

“The collaborative has been the
home for all affinity groups in the bar
and has allowed each group to feel as
though they are not alone and there is
a greater community to support
them,” said Henry-Taylor. “This has
been accomplished through collaboration
on practical lunch-hour programs
with local judges, networking events,
and national speakers. Going forward,
it would be beneficial to the community
and the bar membership if the
collaborative could be the safe
haven for diverse attorneys and the
repository for best practices that
could be useful to decision makers in
the legal community and beyond.” ■
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NLRB’s power to impose penalties for
employer’s failure to post clarified
by Maria Greco Danaher

On March 2, 2012, a federal trial
judge in the D.C. Circuit Court of
Appeals issued a highly-anticipated
ruling on the National Labor Relations
Board’s (NLRB) controversial notice
posting rule. National Association of
Manufacturers v. NLRB, No. 11-1629
(ABJ), U.S. District Court for the District
of Columbia (March 2, 2012).

As most employers now are aware,
private-sector employers whose
workplaces fall under the jurisdiction
of the National Labor Relations Act
(NLRA) soon will be required to post a
notice of employee rights regarding
unionization, pursuant to the NLRB’s
final rule related to the Notification of
Employee Rights under the NLRA.
That final rule, which becomes
effective on April 30, 2012, requires
employers to post and maintain the
NLRB notice in conspicuous places,
and to take “reasonable steps” to
ensure that the notices are not altered,
defaced, or covered by any other
material, or otherwise rendered
unreadable. The proposed rule has
been pending since December of 2010
and was to have taken effect on Nov.
14, 2011. However, that deadline was
extended a number of times, most
recently to allow a federal judge in the
D.C. Circuit Court of Appeals to make

a determination on legal challenges to
that final rule.

Those legal challenges came about
when, after the NLRB issued the
proposed final rule on Aug. 30, 2011,
the National Association of Manufacturers
(NAM) and National Right to Work
Legal Defense and Education Foundation
(NRTW) brought separate actions,
later consolidated, against the NLRB,
its members, and its general counsel,
seeking to invalidate the rule. In
addition to claiming a violation of
First Amendment rights, the actions
alleged that the NLRB lacked the
authority: (1) to promulgate and
enforce the notice posting rule; (2) to
require employers to post a notice
absent the filing of an unfair labor
charge or union petition; (3) to deem
the failure to post to be an unfair labor
practice; and (4) to toll the statute of
limitations for filing an unfair labor
practice charge.

In the March 2 holding, the D.C.
Circuit Court judge held that the
NLRB did not exceed its statutory
authority by requiring employers to
post its “Notification of Employee
Rights under the National Labor
Relations Act.”  The court concluded
that the Board has the authority under
the NLRA to promulgate a rule that
requires all employers to post a notice
of employee rights, because there is

nothing in the NLRA that indicates
that “Congress unambiguously intended
to preclude the Board from promulgating
[such] a rule....” The court further
also declined to find that the NLRB’s
promulgation of the notice posting
provision was “arbitrary and capricious,”
which could have invalidated the rule.
In addressing the NLRB’s authority to
penalize employers that failed to post
the notice, the court held that “the
Board cannot make a blanket advance
determination that a failure to post
will always constitute an unfair labor
practice.”  However, the court went on
to say that the Board could make this
determination on a case-by-case basis.
Therefore, while the Board exceeded
its authority under the NLRA when it
promulgated a rule that failure to post
the required notice would automatically
be a violation of the NLRA, a
determination of whether a particular
failure to post would constitute such
ULP still can be determined by courts
on a case-by-case basis.

The court came to a similar conclusion
with regard to Section 104.214(a) of
the rule, which extends the statute of
limitations for unfair labor practice
proceedings arising out of the failure
to post, and which applies to all unfair
labor practice actions against employers
where the notice was not posted. The
court found that the NLRA does not

authorize the Board to enact a rule
that permits it to automatically toll the
statute of limitations in any future
unfair labor practice action involving
a job site where the notice was not
posted. However, also the court
opened a door in this instance for the
NLRB to find that tolling is appropriate
on a case-by-case basis where the
notice is not posted.

Therefore, based on the March 2
court decision, employers who fail to
post the notice after the new deadline
(April 30) may be subject to sanctions,
depending on the facts of the specific
circumstance, for an unfair labor practice
under the NLRA and an extended
statute of limitations for filing a charge
involving other unfair labor practice
(ULP) allegations against the employer.
Importantly, if an employer knowingly
and willfully fails to post the notice,
that failure also may be considered
evidence of unlawful motive in any
unfair labor practice case involving
other alleged violations of the NLRA,
meaning that the failure to post could
inadvertently provide adverse evidence
in an unrelated ULP matter.

It should be noted that another
challenge to the rule, which was filed
by the U.S. and South Carolina Chambers
of Commerce, is still pending in U.S.
District Court in Charleston and has
yet to be decided. ■

Alternative Dispute Resolution Attorneys
Pittsburgh, Pennsylvania
(412) 338-1100
www.rothmangordon.com

Lawrence W. Kaplan   
Louis B. Kushner Stephen H. Jordan

Litigation: no day 
at the beach.
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Title VII protects current
and former employees
by Maria Greco Danaher

Title VII of the Civil Rights Act
makes it an unlawful employment
practice for an employer to discriminate
against “any individual” on the basis
of membership in a protected class.
In a reminder to employers, the
Fourth U.S. Circuit Court of Appeals
has reiterated the generally accepted
interpretation that in this language,
Title VII explicitly allows former
employees, as well as current ones, to
bring an action under that statute.
Gerner v. County of Chesterfield, Fourth
Cir., No. 11-1218, March 16, 2012.

Karla Gerner was employed by
Chesterfield County, Virginia, for over 25
years, with twelve of those years as the
County’s Human Resources Director. In
2009, Gerner was informed that her job
was being eliminated due to a
reorganization of the department, and
was told that she was entitled to three
months of pay and benefits as a
severance, if she would resign and sign
a waiver of legal claims against the county.
Gerner ultimately declined that offer and
was fired, effective Dec. 15, 2009.

Gerner filed a lawsuit, alleging that
certain male counterparts, also former

directors of county departments, had
received “sweetheart” deals of up to
six months of pay and benefits, or
were placed into positions with less
responsibility while continuing their
prior pay, in order to allow them to
“enhance their retirement benefits.”
The district court granted the county’s
motion to dismiss Gerner’s complaint,
holding that the terms and conditions
of the severance package did not
constitute an adverse employment
action. That court found that the
county’s offer of a “less favorable
severance package” did not constitute
an adverse employment action for two
reasons. First, the court held that sev-
erance benefits must be a “contractual
entitlement” to provide the basis of an
adverse employment action under
Title VII; and second, the court held
that because the offer of the severance
package was made after Gerner had
been terminated, it could not constitute
an adverse employment action.

The Fourth Circuit reversed that
decision on both grounds. First, it
cited the U.S. Supreme Court’s
holding in Hishon v. King & Spalding,
467 U.S. 69 (1984), which precludes
the argument that an employment

benefit must be a contractual right in
order for its denial to provide the
basis for a Title VII claim. In Hishon,
the Supreme Court held that any
“benefit that is part and parcel of the
employment relationship may not be
doled out in a discriminatory fashion,
even if the employer would be free
under the employment contract simply
not to provide the benefit at all.” The
Hishon Court clearly stated that
benefits that an employer is under no
obligation to furnish by any express or
implied contract may qualify as a
“privilege” of employment under Title
VII, and may provide the basis for a
Title VII claim, as long as the benefit
is “part and parcel of the employment
relationship.” In Gerner’s situation, 
in which she did not voluntarily ask
for removal from her position, but 
was offered the severance in return
for resignation and a release of
claims, the severance was deemed to
be the required “part and parcel” of
the relationship.

The Fourth Circuit addressed the
district court’s holding that Gerner
did not suffer an adverse action
because she was terminated before
being denied the severance and found

that rationale lacking as well. The
Court pointed to the language of Title
VII, protecting “any individual,” and
again cited to the Supreme Court’s
opinion in Hishon (“A benefit need not
accrue before a person’s employment
is completed to be a term, condition,
or privilege of that employment
relationship”) to support the fact that
an employment benefit can constitute an
adverse action, even if it related to a
former employee. According to the
fourth Circuit, to limit actionable adverse
employment actions to those taken while
an individual is currently employed
would be inconsistent with Title
VII’s “principal goal” of “eliminat[ing]
discrimination in employment.”

While most employers, if asked,
would say that an individual’s severance
is related to that person’s employment
and would recognize that denial of or
unequal benefits could constitute an
adverse employment action supporting
a Title VII claim, the Fourth Circuit
opinion leaves no room for doubt:
former employees can bring a claim
for issues related to their separation
from employment, including a claim
based upon the terms of any offer 
of severance. ■
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Online CLE
Delivered over the Web at your convenience. We call this 24/7 CLE. When you 

that meets your needs: a recording of a seminar, with the materials in convenient 
searchable PDF format. Start it today, watch some tomorrow and more in the coming 
weeks. Finish it within three months, and get credit when you’re done.

Live Webcasts
Same technology, delivered live. If you can’t watch it live, sign up now and get 
credit when you watch it later (you’ve got 3 months after the webcast date). 

Upcoming Continuing Legal Education
All PBI CLE programs are sponsored by 

The Pennsylvania Bar Institute & The Allegheny County Bar Association and are held at the  
PBI Professional Development Conference Center 

Heinz 57 Center, 339 Sixth Ave, 7th Floor, unless noted otherwise below.

Live & Simulcast Seminars

You can earn up to 4 of your 12 annual Pennsylvania CLE credits by “distance 
learning” delivered  to you personally over your computer or phone. “Distance 
Learning” credits can’t be carried forward. But here’s the cool thing: the CLE Board 
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Distance Education at pbi.org

Simulcasts from PLI

Save yourself the time and expense of an overnight trip to New York City, and take 
advantage of the specialized educational programs for which PLI is famous.

New Joint and Several Liability Law)

Policy and Politics?

 

Practice
 

Capacity

 

Policy and Politics?

May 2  PLI - Leveraged Financing 2012
May 3-4  PLI - The Foreign Corrupt Practices Act 2012
May 7-8  PLI - Antitrust Institute 2012 - Developments & Hot Topics

 

This inclusive reference provides 
practical information available at 
your fingertips in one useful source, 
including forms and a directory of 
court personnel.

Do you own THE most 
important reference manual for 
practice in Allegheny County 
Court of Common Pleas?

To Order:

Allegheny County Court of Common Pleas Civil Practice Manual 
Tenth Edition with searchable CD-ROM, 8.5" x 11" looseleaf binder, 642 pages 

Published October 2011 (Pub. #6811)—$149 .00*

Include $6.00 shipping & 6% sales tax on all book orders—see order form.

*This book is included in PBI’s automatic update service. PBI will publish new editions as appropriate to  
keep the publication current. Everyone who purchases the book will receive each update at a reduced price  
with an invoice and an option to return it with no further obligation.  
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Bar Briefs
News and Notes

David A. Miller
has been appointed
chairperson of the
newly created
Pennsylvania Bar
Association Col-
laborative Law
Committee.

◆    ◆    ◆

Michael Cassidy,
Chair of Tucker
Arensberg’s Health

Care Law practice, was recently
awarded the Certified in Healthcare
Compliance (CHC) designation by the
Health Care Compliance Association.
To qualify for this certification, candidates
must have significant experience in
health care compliance, obtain at least
20 hours of relevant continuing education,
and pass a national certification exam
administered by the Health Care
Compliance Association.  

People on the Move
Pepper Hamilton LLP announced

that two associates have joined the
firm’s Pittsburgh office in the 
Commercial Litigation Practice
Group. Mary L. McKinney and Adam
B. Fischer have joined the firm as
associates in the Commercial Litigation
Practice Group.

◆    ◆    ◆

Ryan D. Elliott,
Michael C. Mur-
phy and Nikolas E.
Tysiak recently
joined Babst
Calland as associ-
ates. Elliott joins
the Environmental
Services and
Energy & Natural
Resources Groups;
Murphy joins the
E n v i r o n m e n t a l
Services Group;

and Tysiak joins the Energy & Natural
Resources and Business Services Groups.

◆    ◆    ◆

Lynch Weis, LLC is pleased to
announce that Christopher A. Cafardi
has joined the firm as Senior Counsel.

Changes in Status
William Floyd Conway has been

placed on suspension for a period of
three years retroactive to Feb. 3, 2010.

New Members
The following individuals were

accepted as new ACBA members at
the March 6, 2012 meeting of the
ACBA Board of Governors: (new
members) Rosaclaire Baisinger,
Jacquelyn E. Connell, Renee E. Della
Fave, Lauren Despot, Lauren Engel,
Abigail M. Faett, Sam Hornak, Abigail
Faulkner Jones, Joshua R. Lamm,
Justin P. Martinchek, Lauren A. 
Milsteen, Michael C. Murphy, Carol G.
Murray, Megan E. Verbox, M. Patrick
Yingling, and Brittany Maria
Yurchyk; (legal services) Dawn M.
Stept; (associate) Joseph J. Schwerha;
(law student) Sean C. Barrett, Yelena
P. Cheskidova, Ryan J. Cooney, Theresa
F. Donovan, Samantha L. Eisenberg,
Brian G. Filler, Staci A. Fonner, Renée
E. Franchi, Tom J. Galligan, Andrew
F. Goldstein, Daniel F. Klodowski,
Khara L. Moody, Genevieve A.
Pecharka, Lauren J. Reynolds, and
Krysta M. Smith; (reinstated) Eris
Atar-Krupski, Rebecca A. Auld,
Joshua D. Baker, William G. Ball,
Christian D. Bareford, Robert A.
Cohen, Teresa K. Fuchs, Christina Gill
Roseman, Salene Mazur-Kramer,
Raymond P. Parker, David M. Paul,
Peter J. Pietrandrea, Christina L.
Powers, Michael Pribanic, Jill D.
Sinatra, and Steven M. Toprani.

ESTATE PLANNING

IF YOUR CLIENTS ARE CONSIDERING CHARITABLE

GIVING as part of their estate planning The Pittsburgh

Presbytery Foundation can provide a means to support

charitable work helping those in need throughout SW

Pennsylvania. For more information contact the Foundation

at www.pghpresbytery.org/pghpresbyterianfdn.htm or

Rev. Dr. Douglas Portz at 412-323-1400 Ext 318.

PROCESS SERVICE

INVESTIGATING

THE IMPOSSIBLE WE DO RIGHT AWAY! MIRACLES

TAKE A LITTLE TIME. EMPIRE INVESTIGATION 

(412) 921-4046. Visit us on our website, www.empireinv.com.

APPRAISALS

ANTIQUE AUTO APPRAISALS for all vehicles 1900 to
1990. Expert Witness. Certified Appraiser - K. Merusi.
412-731-2878.

DOCUMENT EXAMINER/

HANDWRITING

J. WRIGHT LEONARD, BCFE, CDE. Certified. Experienced
in Federal, State & Local Courts. Testimony in Civil &
Criminal Matters. 215-735-4000.

ECONOMIST/

VOC. EXPERT

WM. HOUSTON REED, Ph.D.–25+yrs. of forensic
economics & vocational eval. expertise in one report.
1-888-620-8933.

Lawyers’ Mart

David A.
Miller

Ryan D.
Elliott

Michael C.
Murphy

Nikolas E.
Tysiak

GUIDELINES
FOR UNSOLICITED ARTICLES

SUBMITTED FOR
PUBLICATION IN THE

LAWYERSJOURNAL

Because the editors of the Lawyers Journal (LJ) receive many
submissions for publication we can accept only a portion of
those sent to us. Most often, we decline articles because they
either discuss topics we have recently covered or serve as
promotional material in the guise of an article.

When submitting an article for consideration, please keep
these guidelines in mind:

1. Authors are strongly encouraged to discuss article ideas
with the editor and submit an outline or capsule summary
before investing time in writing. The LJ will not agree to
run an article until the editors evaluate the full-text article.

2. Every effort will be made to publish an accepted article;
however, the LJ reserves the right not to publish an
accepted article if the material becomes dated, if there is
no space to run the article, or if the editorial board raises
any other concern.

3. We publish only articles written exclusively for the LJ.
We will not consider material that an author has sent to
other publications.

4. We rely on the author’s integrity in submitting original
work. Any material derived from other sources should be
clearly identified within the text.

5. We evaluate submissions for their value to our audience,
timeliness, and credibility. We do not publish articles that
promote the author’s company, products, or services.

6. Articles should be no more than 2,500 words.
Authors must use endnotes to cite sources.

7. Due to the volume of material we publish, we are
unable to provide authors with edited manuscripts or
galleys for review.

8. Authors should explain in simple language any technical
terms that would be unclear to the general legal audience.

9. Authors should send a hard copy of the article and an
electronic version, preferably in MS Word format. Be sure
to write the author’s name and article title in the document.

10. Write your full name, business affiliation, address, and
any pertinent professional designations that should
appear in the author’s ID. We don’t run phone numbers or
contact addresses.

11. Articles should be mailed to Jennifer Pulice, Editor,
Lawyers Journal, Allegheny County Bar Association,
400 Koppers Building, 436 Seventh Ave., Pittsburgh, PA
15219; faxed to 412-261-6042; or e-mailed to
jpulice@acba.org.

12. Because each issue of the LJ is copyrighted by the
Allegheny County Bar Association, publications wishing
to use an article after it has appeared in our journal must
obtain our permission to do so.

13. The LJ reserves the right to decline to publish any photograph
which has been found to be altered or manipulated.

FOR A LISTING OF

NEW ALLEGHENY

COUNTY COURT

OF COMMON

PLEAS CASES

WHICH APPEAR IN

THE ONLINE PLJ
OPINIONS, PLEASE

SEE PAGE 2.



Providing support services
that will help you succeed.

COURT REPORTING I VIDEO CONFERENCING I TRIAL PRESENTATION I VIDEO SUPPORT

Proliance, formerly ACBA Services, has the resources to help 
you succeed. We have rebranded our company to better 
reflect our growth and focus toward providing professional 
solutions to both the legal and business communities. You have 
come to rely on our experienced staff, and we remain committed 
to providing the highest quality of customer service.

Call us today at 412-261-5588 for all of your court reporting, 
video conferencing, trial presentation, and video support needs.

™
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