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“Open Doors to Court” program teaches
students about federal court system
by Tracy Carbasho

Local students know firsthand that
the federal court in Pittsburgh has an
open-door policy.

In fact, the U.S. District Court for
the Western District of Pennsylvania
welcomes students of varying ages as
part of its “Open Doors to Court”
program. The effort is coordinated by
the court’s Community Outreach
Committee, which is chaired by Judge
Nora Barry Fischer.

“Our program follows the direction
of former Supreme Court Justice 
Sandra Day O’Connor to take civics to
students so that they learn more about
the courts and related agencies,” said
Fischer. “A plus is the fact that 
students learn about occupations and
employment opportunities in the
courts and government agencies. All
of the students are enthused once they
spend some time with us.”

Fischer said court officials have
received rave reviews from the teachers
and guidance counselors who bring
their students to the courthouse.

Colleen Willison, a committee
member and chief deputy for the
clerk’s office of the court, said the
first Open Doors program was held in
March 2012 for high school students.
The event was attended by approxi-
mately 300 youths.

While the high school program 
was being planned, members of 
the committee received calls from
teachers at junior high schools who
wanted their students to have the
same experience. As a result, a 
program for the younger students 
was held in November with more than
170 children attending.

The November program featured a
representative from both the U.S.
Marshal’s Office and the FBI. 
Willison said the officials discussed
various aspects of their jobs and
talked to the students about safety
issues. A mock trial involving the
Titanic catastrophe was also held to
give students an opportunity to serve
as members of a jury.

“If only one student walked away
from the program having a better
understanding of the judiciary and its
importance in the balance of power 
in our government, then it was a 
success,” said Willison. “We have
received feedback from teachers
thanking us for the program and
telling us that it was very informative
for their students.”

A second program held in November
was designed specifically for students
attending Penn State University at New
Kensington and the Indiana University
of Pennsylvania. Approximately 90 
college students participated in the
program, which featured interesting
information from judges, law clerks,
court reporters, and individuals from
the U.S. Attorney’s Office, the federal
public defender’s office, the clerk’s
office, the U.S. Marshal’s Office, and
Probation/Pretrial Services.

Willison said the high school 
program will be held again in 
February. Fischer pointed out that the
court also hosts law students, paralegals,
undergraduate students from other 
colleges, and adult learners for mock
trial presentations, panel discussions,
and courthouse tours.

“Judge Fischer’s enthusiasm and
energy keep us going,” said Willison.
“In addition to her, Judges Mark 

Hornak and Cathy Bissoon are active
members of the court’s Community
Outreach Committee. The entire 
committee should be commended for
the program’s success. We are fortunate
to have a dedicated bench and staff
who really believe in what we are
doing and volunteer their valuable
time to share their experiences.”

Bissoon said the programs allow
students to learn about the inner
workings of the federal justice system
beyond what is depicted on television.

“Our other two branches of government
are very often depicted in the public
eye,” she said. “The judicial branch,
however, rarely receives such exposure
and I think it is important to educate

our community about the important
role federal courts play in our system
of government.”

Willison added that the Open Doors
program coincides with the court’s
mission to promote public trust and
confidence in the judicial system.
Hosting the programs for students is
one way to facilitate this endeavor.

“In order for the public to have
trust and confidence in the judicial
system, they have to learn and see
what we do,” said Willison. “We hope
these programs will instill that 
confidence and when students leave
here, we hope it is with the firm belief
that our country has the best system 
of justice in the world.” ■
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The “Open Doors to Court” program allows students the opportunity to
learn about the U.S. District Court for the Western District of Pennsylvania.

ACBA SOCCER LEAGUE

Participants of the ACBA Soccer League gathered when Charles Grudowski, league commissioner,
awarded a trophy to captain of the winning team, Bill Stewart, at Storms in downtown Pittsburgh. 
Pictured are, front (from left): ACBA President Mark Vuono, Cassie McCormick, and Ashley Hileman;
back: Charles Grudowski, Bill Stewart, Tim Giltinan, Andrew Salemme, and Kevin Tucker.
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Gender Bias Duty Officers
If you have observed or experienced any

form of gender bias, you may contact one of

the following members of the Gender Bias

Subcommittee of the Women in the Law

Division. The duty officers will keep your

report confidential and will discuss with you

actions available through the subcommittee.

Kimberly Brown......................412-394-7995

Rhoda Neft ..............................412-261-2753

Bernie Puzzuole ......................412-338-1129

Ethics Hotline
The ACBA Professional Ethics Committee

“Ethics Hotline” makes available Committee

Members to answer ethical questions by

telephone on a daily basis.

January

Thomas Hollander ................412-922-8499

James R. Schadel ..................412-765-3399

February

Walter J. Blenko, Jr. ..............412-566-6189

C. Kurt Mulzet ........................412-261-6400

Michael D. McDowell, Esq.
Arbitrator and Mediator

labor • employment • securities
commercial • energy

www.ArbitrationsAndMediations.com

• Over Thirty Years of Experience 

in Alternative Dispute Resolution 

and Complex Litigation

• Member, National Academy of Arbitrators

PO Box 15054  •  Pittsburgh, Pennsylvania 15237

MMcDowell@ArbitrationsAndMediations.com

412-260-5151
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Four exhibits are slated to be 
displayed this year, including 
artwork from the Creative and 
Performing Arts high school, 
Whitehall Arts, and photographer 
Roy Englebrecht.

Willison and Fischer encourage
anyone interested in receiving 
information about the committee’s
upcoming programs to become part of
the court’s e-mail list. Individuals 
can join the list by sending an 
e-mail to pawd_commoutreach@
pawd.uscourts.gov. ■

U.S. District Court extends 
community outreach through art
by Tracy Carbasho

The U.S. District Court for the
Western District of Pennsylvania is
known for its community involvement.

“The judges of our court have 
traditionally taken a very active role
in our community whether it be in the
context of working programmatically
with our legal community or reaching
out to students, scout groups, and 
others to educate them about the 
inner workings of our federal justice
system,” said Judge Cathy Bissoon.

In addition, the court’s Community
Outreach Committee regularly invites
local artists to display their creations
in the courthouse. Four exhibits were
held in 2012 and another four will be
held this year.

“Our art program provides an
opportunity for concrete engage-
ment with our community,” said 
Bissoon. “We, quite literally, have
invited our community into our
courthouse to showcase itself in our
halls. The art program is a natural
extension of our outreach.”

The art exhibits are organized by
the committee, which is chaired by
Judge Nora Barry Fischer. Committee
members include Bissoon, Judge
Mark Hornak, Colleen Willison,
Rodger Leasure, Dan Wilt, Mike
Palus, James Graves, Jennifer Dash,
Joe Ventresca, Nancy Trapani, Carrie
Johnson, Tony Kovalchick, Patricia
Hill and Eric Knaus.

Willison, who serves as the 
chief deputy in the clerk’s office 
for the court, commends the 
committee members for their 
diligence in pursuing such a variety 
of outreach efforts. She notes that 
the art displays are an unusual 
addition to any courthouse.

“There are few other courts
throughout the country that host 
regular art displays,” she said. 
“We hope the displays will bring 
additional people to the building and
when they arrive, we hope they will
stop and see what we are doing.”

Willison said positive feedback
regarding the displays has been
received from members of the public
and the courthouse staff. In particular,
they have expressed their enjoyment
at seeing different types of art,
especially since the displays are
rotated on a regular basis.

“We have a steady stream of traffic
in the building from employees 
to lawyers to jurors to litigants. 
We have also had some people 
come in the building simply to 
see the displays,” added Willison.
“Not only does the art make the lobby
more aesthetically pleasing and 
unlike every other government 
building, but it also demonstrates 
our commitment to the community
that we are here and that we 
welcome them to come into our 
building. In the end, it’s about 
fulfilling the court’s mission.”

Fischer is pleased with the
response to the courthouse art.

“Our outreach to the community
through art brightens our lobby and
brings artists to the attention of all
who come through our doors,” said
Fischer. “We have hosted artists from
all around Western Pennsylvania.
Some are individual artists and others
are part of various groups. Some are
students and some are retirees. Most are
serious in their artistic pursuits and 
others are hobbyists, but all are happy to
have a chance to display their artwork.”

The U.S. District Court for the Western District of Pennsylvania will once
again display the work of local artists in its courthouse this year.



WLD launches career resources web 
page to promote advancement of women
by Mallorie A. McCue

The answers to many of the questions
being asked by attorneys can be found
on the new career resources web page
offered by the ACBA’s Women in the
Law Division.

The web page provides materials
relevant to questions, such as:

Do women attorneys still earn less than
men? If so, how can this be addressed?

How do I recruit and retain
women lawyers?

Are flex-time and reduced-hour
schedules successful?

How do I make myself indispensible
to my employer and negotiate for 
what I want?

How do I identify mentors 
and sponsors?

A link to the valuable information
can be found on the WLD page of the
ACBA’s website at www.acba.org.

From traditional topics, such as
work/life balance, pay inequity, and
negotiating, to issues facing diverse
and LGBT attorneys, to materials for
employers and sole practitioners, the
resources equip attorneys with the
information necessary to face a 
variety of challenges.

The site was updated to encourage
men and women in the legal 
community to join the effort for the
advancement of women attorneys.
The goal is to educate the legal 
community about the impact of overt
and subtle barriers that may deny
women the opportunity to achieve full
integration and equal participation in

the work, responsibilities and rewards
of the legal profession.

Whether one is a young or seasoned
attorney or an employer, information
is power. The driving force behind this
project was to find materials ranging
from popular articles to scholarly
works, studies and reports, providing
a comprehensive resource for those
seeking information. The WLD’s hope
is that these materials, along with the
addition of model policies and tips for
drafting them, will be an important
resource for attorneys and employers
in Allegheny County.

The information contained on the
career resources web page may provide
necessary tools for those hoping to
address some of these issues 
with their employers. For example,
imagine that an employee is hoping to
approach his or her employer to 
discuss a flex-time arrangement that
would allow the employee to take care
of a child or an elderly parent. After
reviewing the information contained in
the appropriate section, an interested
attorney would be able to approach
his or her employer with a study and
model policy in hand. A growing 
number of firms have implemented
written flex-time policies, which have
been crafted based on studies showing
that productivity increases when
employees have flexibility. The WLD
believes that through this type of 
education and action, we can 
truly promote the success and
advancement of women attorneys in
Allegheny County.

The web page, previously known 
as Tools for Advancement and 
Professional Satisfaction (TAPS), has
been overhauled and divided into
these topics of interest:

• Equal Pay
• Flex-time and Work/Life Balance
• Parenting, Family Leave, Off-

Ramping and On-Ramping
• Mentoring and Promoting 

Women Attorneys
• Marketing Yourself and 

Negotiating Strategies
• Charting Your Own Course: 

Information for Sole Practitioners
• Harassment and Discrimination
• Information for Employers
• Information for Junior Attorneys
• Information for Diverse and

LGBT Attorneys
• Other Resources for Men and

Women Attorneys
Since an individual’s experience

with certain issues will evolve over
time, two sections, “Equal Pay” and
“Flex-time and Work/Life Balance,”
have been split into subsections for
junior and senior attorneys.

Major improvements to the previous
TAPS page include the addition 
of sections for employers, sole-
practitioners, junior attorneys, diverse
attorneys, and LGBT attorneys.

As part of this initiative, the WLD
will also be forming a subcommittee
charged with working cooperatively
with the Institute for Gender Equality

to create sample model policies for
use by firms and companies in
Allegheny County. If you would like to
be involved in drafting and reviewing
the model policies, contact Jeanine L.
DeBor, who chairs the WLD.

“I am pleased and grateful for the
work of the committee to enhance 
and update this valuable resource,”
said DeBor. “The WLD has always
provided excellent programming that
addresses the challenges women
attorneys face in our region, and the
career resources page will provide
additional tools for their professional
development.”

Alysia Keating, director of diversity
and gender equality for the ACBA,
said the revamped page will be an
invaluable resource to all attorneys in
Allegheny County, particularly those
who are not able to attend the various
programs of the IGE and WLD.

The career resources page will 
be updated with new materials on a
regular basis. Anyone with ideas
about additional information to
include should send an e-mail to 
Mallorie.McCue@gmail.com. Many of
the latest articles and blog entries on
these types of issues can be accessed
on the WLD LinkedIn page.

The WLD meets the last 
Wednesday of each month at noon on
the ninth floor of the City-County
Building. Lunch is provided and 
all are welcome. ■
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U.S. District Court for the
Western District of Pennsylvania
18 x 24-inch print

City-County Building
14 x 20-inch print

Family Law Center
18 x 24-inch print

Allegheny County Courthouse
14 x 20-inch print

Limited edition prints of the...

...are for sale.
These black and white reproductions, which are designed, signed and
numbered by local artist Susan Castriota Hamilton, are still available!

A portion of the proceeds will be donated to the Allegheny County Bar Foundation.

To order your print, please send a check made payable to ACBA, for $80.25 ($75 plus tax) to:
Attn: Peggy Lewis

Allegheny County Bar Association
400 Koppers Building

436 Seventh Ave.
Pittsburgh, PA 15219

Please note that depending on supply, it may take up to four weeks for delivery.



Bridging the gap: Ensuring a smooth
transition from law student to associate
by Kristine Long

After passing the Pennsylvania bar
exam, every attorney is required to
complete a new Continuing Legal
Education course entitled “Bridging
the Gap.”

The title of the CLE program 
indicates there is a gap between
where legal education ends and a 
successful law practice begins. 
Perhaps the most meaningful lesson 
I learned from my CLE class was 
that new attorneys “don’t know what
they don’t know.” How then, are we
supposed to ask the right questions
without knowing what the right 
questions are? How do we set the 
right direction for our legal careers, 
if we do not know where we are going
or the lay of the land?

My first attempt to “bridge the
gap” was purely accidental. Thanks 
to not having lunch plans and for
receiving an invitation from another
associate, I attended a brown bag
lunch sponsored by the ACBA’s
Women in the Law Division. The topic
was the now infamous article by Ann
Marie Slaughter on “Why Women
Can’t Have it All?” The lunch provided
a critical opportunity for women 
attorneys to discuss their career
paths, their work/life balance, and
essentially their recipe for “having it
all.” What most surprised me, however,
was the lack of new associates at this
meeting. I thought of numerous
friends who could have benefited
from this discussion, but they missed
it. More so, they did not know they
were missing the opportunity.

I fear that the gap is much wider
than anyone in the legal community
has anticipated. We mischaracterize
the gap as solely a knowledge gap.
Therefore, we may believe the 
solution to fixing the problem is 
working harder, billing more hours,
attending CLEs, and enhancing our
substantive skills.

Yet, this is not the only gap. In fact,
there are gender gaps and job gaps.
The reality vs. idealism gap is perhaps
the most frightening. The WLD lunch
touched on all three of these gaps.
While I applaud the WLD and other
ACBA programs for ensuring vital
issues are discussed, my point
remains that those who need the 
lesson the most are missing it. There
absolutely has to be responsibility
placed on the associates to ensure
they attend these meetings. It is 
the exact same problem of ensuring
attendance at law school events. Part
of the solution is to encourage and
promote attendance by new associates.

The second part of the solution, at
least for me, was to find a mentor.
Luckily, parts one and two of the 
solution work hand-in-hand. Exposure
to these meetings promotes learning
and meeting other attorneys fosters
new relationships.

While in law school, I reached out
to other students, professors, and
alumni to assist in my career path.
The contact was primarily through
sporadic e-mails. Namely, I needed an
answer to a question that was only
recently put in front of me. In seeking
an answer, I launched myself into my
law school’s network. Such sporadic 
e-mailing and brief meetings were
useful, but only to the extent that I
needed assistance on that one specific
topic. Afterwards, the relationship
would languish until I needed advice

or assistance again. At the time, I
thought these conversations constitut-
ed a mentoring relationship. In reality,
I had an input-output relationship
whereby I would only get the answer
to my very specific question because I
only pursued one question.

What I failed to realize at this point
in my legal education was the inherent
value of maximizing that input-
output relationship into a mentoring
relationship. By not realizing the
value of a mentor, I had failed to 
leverage the mentor’s knowledge in
assisting me in all aspects of my life.

In finally seeking out mentors for a
true mentoring relationship, I began
to foster a better understanding of the
type of career and the type of attorney
I wanted to become. In defining a 
better picture of where I wanted to go,
I had a better roadmap to ask the right
questions. Better yet, I had now
aligned myself with people who had
already asked the right (and even
some “wrong”) questions. In doing so,
the “gaps” became less treacherous. I
had a better understanding of which
gaps I would encounter and how I
could bridge them. A mentor cannot
solve or even begin to answer all of
the questions of where the gaps might
be and this is surely not the intention
of a mentor-mentee relationship.
Rather, a mentor can take another
beneficial role of being the champion.
Finding someone to champion your
causes is integral, both for upward
movement and for abating insecurity.

Or maybe the answer is simply 
to befriend an associate. Ask an 
associate to join you at a meeting,
presentation or a brown bag lunch,
and if you are a new associate, it
behooves you to go. Everyone in 
our profession has an hour to spare
and perhaps you will find the answer
to an important question you weren’t
even asking. ■
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Having the right team 
makes all the difference

Labor & Employment Attorneys
Employment Litigation Attorneys
Pittsburgh, Pennsylvania
(412) 338-1100
www.rothmangordon.com

Back Row: Colleen Ramage Johnston, Stephen H. Jordan, 
James W. Carroll, Jr., and Alan C. Blanco 
Front Row: Louis B. Kushner, Nikki Velisaris Lykos, and Lori R. Miller

New attorneys can benefit from attending various events offered by the Allegheny County Bar Association, 
networking with fellow attorneys, and seeking a mentor for additional advice and guidance.

Begin your day with us at

www.pittsburghlegaljournal.org



Government agencies issue guidance
regarding wellness programs
by Sandy Niespodzianski

A proposed rule regarding 
incentives for nondiscriminatory 
wellness programs has been issued 
by the U.S. Departments of Labor, 
the Treasury, and Health and 
Human Services.

The proposal builds on the existing
wellness program rules that apply
under the regulations, and addresses
changes under the Patient Protection
and Affordable Care Act (PPACA). It
will be effective for plan years begin-
ning on or after Jan. 1, 2014 and
applies to both grandfathered and
non-grandfathered plans.

The PPACA provides important
enhancements to existing wellness
program rules, including an increase
in allowed reward thresholds. It is
essential to note that compliance with
this rule does not ensure compliance
with various other laws, such as 
the Americans with Disabilities 
Act and the Genetic Information
Nondiscrimination Act.

The proposed rule reclassifies the
types of wellness programs as:

Participatory Wellness Programs –
those that are available to all 
similarly situated individuals and
either do not provide a reward or 
do not include any conditions for
obtaining a reward based on an 
individual satisfying a standard 
related to a health factor; and

Health-Contingent Wellness Programs
– where an individual is required 
to satisfy a health-related standard 
to obtain a reward, or where an 
individual is required to “do more”
than a similarly situated individual
based on a health factor in order to
achieve the reward.

Currently, rewards based on 
satisfaction of a health factor are
capped at a maximum of 20 percent of
the total cost of coverage. The changes
under the PPACA and the proposed
rule will increase the reward 
threshold to a maximum of 30 percent
for a health-contingent wellness 
program. In a notable exception, the
rule allows rewards-based wellness
programs designed to prevent or
reduce tobacco use to offer a reward
of up to a maximum of 50 percent of
the total cost of coverage.

While plans are not required to
determine a particular alternative
standard in advance of an individual’s

request for one, an individual who is
eligible for a reasonable alternative
standard must be furnished this 
alternative upon his or her request 
or the condition for obtaining the
reward must be waived.

All facts and circumstances must
be taken into account in determining
whether the plan furnished a reasonable
alternative standard, including (but
not limited to):

If the reasonable alternative standard
is completion of an educational 
program, the plan must make the 
educational program available instead
of requiring an individual to find 
such a program unassisted, and may
not require an individual to pay for
the cost of the program.

If the reasonable alternative 
standard is a diet program, plans are
not required to pay for the cost of 
food but must pay any membership or
participation fee.

If the reasonable alternative 
standard is compliance with the 
recommendations of a medical 
professional who is an employee or
agent of the plan and an individual’s
personal physician states that the
plan’s recommendations are not 
medically appropriate for that 
individual, the plan must provide a
reasonable alternative standard that
accommodates the recommendations
of the individual’s personal physician
with regard to medical appropriateness.

Plans may impose standard cost sharing
under the plan or coverage for medical
items and services furnished pursuant
to the physician’s recommendations.

If reasonable under the circumstances,
a plan may seek verification, such as 
a statement from an individual’s 
personal physician, that a health 
factor makes it unreasonably difficult
for the individual to satisfy, or 
medically inadvisable for the individual
to attempt to satisfy, the otherwise
applicable standard. It would not be
reasonable, for example, for a plan to
seek verification of a claim that is
obviously valid based on the nature of
the individual’s medical condition that
is known to the plan.

Due to confusion around the 
existing notice, the proposed guidance
provides language that can be used 
(or allows the use of substantially 
similar language) to satisfy the 
notice requirement. The following
language may be used:

Your health plan is committed to
helping you achieve your best health
status. Rewards for participating in a
wellness program are available to all
employees. If you think you might be
unable to meet a standard for a
reward under this wellness program,
you might qualify for an opportunity
to earn the same reward by different
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Burleson LLP is pleased to announce

Andrew G. Jenkins
 

Michael K. Vennum 
are now Partners in the Firm’s  

Pittsburgh Office

and

Land Use & Regulatory
Oil & Gas Title

www.burlesonllp.com
Houston    San Antonio    Midland    Denver    Pittsburgh

Andrew G. Jenkins
ajenkins@burlesonllp.com

Michael K. Vennum
mvennum@burlesonllp.com

Continued on page 8



January 25, 2013  / Page 7

NLRB provides further 
direction on social media policies
by Maria Greco Danaher

Employers recently received addi-
tional help from the National Labor
Relations Board (NLRB) in formulating
social media policies that pass muster
under scrutiny from the board.

In October 2012, an associate 
general counsel (AGC) for the NLRB
provided a useful and well organized
opinion in response to a request from
a regional director of the board. The
request sought advice as to whether
an employer’s social media policy 
violated the National Labor Relations
Act (NLRA), and whether an employee’s
termination because of a violation of
that policy violated the act. In that
memorandum, the AGC concluded
that the employer’s policy was not
overly broad and did not violate the
NLRA. He further concluded that the
employer did not unlawfully discharge
an employee for an electronic posting
that violated the policy. (In re: Cox
Communications Inc. Case 17-CA-
087612, Oct. 19, 2012)

The situation arose when an individual,
employed by Cox Communications Inc.
as a technical support representative,
posted a comment to his Google+
account in response to a customer’s
negative and very personal comment
to him during a troubleshooting phone
call. The posting included profanity
directed to the customer. A supervisor
saw the posting and reported it 

to management. The employee was
suspended and an investigation was
undertaken during which it was 
discovered that the employee had
engaged in other, similar postings that
also included lewd language which
disparaged customers. The employee
ultimately was fired for his Google+
postings. He subsequently filed a
charge with the NLRB, alleging that
the company’s social media posting
violated his rights under the NLRA.

An employer violates Section 8(a)
of the NLRA if its policy would 
“reasonably tend to chill employees in
the exercise of their Section 7 rights.”
Section 7 of the act allows employees
to engage in protected concerted
activity in order to enable them to 
discuss terms and conditions related
to employment.

The NLRB has developed a two-
step process to determine whether a
policy might violate Section 8. First, it
determines whether the policy violates
the act by explicitly restricting activities
protected by Section 7. Second, if the

policy does not explicitly restrict
those activities, the board reviews it to
determine whether the policy still
may violate the act if an employee
could “reasonably construe” the language
as prohibiting protected activity; if the
policy was promulgated in response to
union activity; or if the policy has
been applied to restrict such activity.
While the board will not find a violation
simply because a policy can conceivably
be read to restrict protected activity, 
it can (and typically will) find a 
violation if a policy contains no 
limiting language or context that
would clarify to employees that their
Section 7 rights are not restricted.

The Cox Communications social
media policy included acceptable 
limiting language and context. Its
restrictions were spelled out in detail:
“DO NOT make comments or otherwise
communicate about customers,
coworkers, supervisors, the company,
or Cox vendors or suppliers in a 
manner that is vulgar, obscene, 
threatening, intimidating, harassing,

libelous, or discriminatory on the
basis of age, race, religion, sex, sexual
orientation, gender identity or expres-
sions, genetic information, disability,
national origin, ethnicity, citizenship,
marital status, or any other legally
recognized protected basis under federal,
state or local laws, regulations or 
ordinance.” In addition, the policy
included a “savings clause” that 
stated specifically that nothing in 
the policy “is designed to interfere
with, restrain or prevent employee
communications regarding wages,
hours, or other terms and conditions
of employment.”

In his analysis, the AGC pointed to
the detailed policy provision as 
providing context regarding the 
“reasonableness” of the policy.
Whereas a rule simply proscribing
“negative conversations” about managers,
with no further clarifications or 
examples, would be unlawful because

Meeting your needs with technology,
customer service, and results.

COURT REPORTING I VIDEO CONFERENCING I TRIAL PRESENTATION I VIDEO SUPPORT

Proliance Solutions has the resources to help you succeed. We have rebranded our company 
to better reflect our growth and focus toward providing professional solutions to both the legal 
and business communities. You have come to rely on our experienced staff, and we remain 
committed to providing the highest quality of customer service.
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™
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Temporal proximity between 
FMLA leave and firing does not
guarantee successful legal claim
by Maria Greco Danaher

The Family and Medical Leave 
Act (FMLA) continues to create
administrative challenges for employers.

One particular issue of concern is
the discipline and/or termination of an
employee who has requested or is on
FMLA leave. The 10th U.S. Circuit
Court of Appeals recently upheld 
the dismissal of an individual’s 
interference and retaliation claims in
an unpublished opinion that serves as
an outline for analyzing FMLA claims
under such circumstances. (Brown v.
ScriptPro LLC, 10th Cir, No. 11-3293,
Nov. 27, 2012).

Frank Brown worked as a customer
service operations analyst for 
ScriptPro, a company that develops,
manufactures, markets, and sells 
automated prescription drug-dispens-
ing systems and related software. He
began employment at the company in
March 2007. In mid-2008, Brown’s
immediate supervisor prepared a
written performance review which
included both positive and negative
comments. Among the negative 
feedback were observations related to
Brown’s interaction with co-workers
and customers, including his tendency
to be “argumentative and abrasive,”
and his lack of respect for “personal
boundaries.” Although these issues were
discussed with Brown, no specific goals
or corrective plans were implemented.
Following that performance review,
several other issues developed,
including complaints by Brown’s 
co-workers about his “belligerence”
toward customers and his failure to
complete a work project.

At the end of October in 2008,
Brown was out of the office, ostensibly
on paid time off for two weeks. How-
ever, upon his return, he asserted that
he had worked from home during the
second week and on Nov. 19, he
requested permission to use some of
that work time to leave early on the
following day to take his wife to a
medical appointment. When his
supervisor informed him that 
his request was denied, Brown raised
his voice and allegedly banged his fist

on the table. He later apologized 
for his conduct.

On Nov. 21, 2008, ScriptPro 
terminated Brown’s employment for
performance issues. Brown filed a
lawsuit claiming, among other things,
that ScriptPro interfered with the
exercise of his rights under the FMLA
and terminated his employment in
retaliation for his exercise of those
rights. The district court dismissed
Brown’s claims, granting summary
judgment to ScriptPro. The 10th 
Circuit upheld that decision.

In its analysis of Brown’s interference
claim, the 10th Circuit makes a 
number of noteworthy points. First, it
sets forth the elements of a successful
interference claim, in which an
employee must show that he was 
entitled to FMLA leave, that an
adverse action taken by the employer
interfered with the right to take
FMLA leave, and that the adverse
action was related to the attempted
exercise of those rights. Second, the
10th Circuit reminds employers that
the deprivation of FMLA rights is a
violation of that law, regardless of the
employer’s intent and that, therefore,
the often-cited McDonnell Douglas
burden-shifting analysis does not
apply. Third, the court points out that
in spite of the near strict-liability
approach, an employer can defend
against such a claim by showing 
that the employee would have been
terminated regardless of the request
or need for FMLA leave.

In Brown’s case, the court decided
that while Brown had provided sufficient
evidence by which a reasonable jury
could find that he was entitled 
to FMLA leave and that ScriptPro
interfered with that leave, the 
company was able to assert undisputed
evidence that Brown would have been
fired regardless of the request 
for time off for his wife’s medical
appointment. The evidence included
unfavorable feedback in his performance
review and uncontroverted evidence
of continued problems, including 
documented complaints by his co-
workers and his supervisor’s concern
related to an incomplete project. The

court noted that its role was not to
“judge the wisdom of management’s
responses,” but simply to determine
whether ScriptPro had come forward
with evidence to support the assertion
that it would have fired Brown regard-
less of any FMLA activities. The 10th
Circuit affirmed the dismissal of the
case, holding that ScriptPro carried
that burden.

The court analyzed the retaliation
claim similarly, but pointed out that
such claims are subject to the burden-
shifting analysis of McDonnell Douglas.
First, the employee must set forth 
a prima facie case of retaliation, 
showing that he or she engaged in a
protected activity, was subjected to a
materially adverse action, and there is
a “causal connection” between the
two. Once the prima facie case 
is established, the employer must
come forward with a legitimate, 
non-discriminatory reason for its
action. Finally, in order to avoid 
summary judgment, the employee
must show that there is a disputed
issue of material fact as to whether 
the employer’s reason for its action 
is pretextual.

In Brown’s case, the 10th Circuit
proceeded directly to the third step of

the analysis, and found that although
Brown argues that the temporal 
proximity between his Nov. 19 request
for leave and his Nov. 21 firing 
showed that ScriptPro’s reasons for
the termination were actually based
on protected activity, he failed to 
proffer any additional circumstantial
evidence of retaliatory motive. Without
that, Brown failed to carry his burden
of proving that the legitimate reason
given for his firing was simply a 
pretext for retaliation.

While the analysis of the two claims
differed slightly, the employer’s success
in each rested on the objective 
documentation of the performance
issues on which Brown’s termination
was based. The evidence was the key
to the success of ScriptPro’s ability to
show that it would have terminated
Brown regardless of any FMLA
request or rights, as well as to the
company’s ability to overcome
Brown’s allegation that the reasons
proffered for his termination were
pretextual. This case serves as a
reminder to employers of the 
importance of objective documenta-
tion of the business reasons for their
decisions, especially when faced with
a possible FMLA-related situation. ■

and benefit options for Allegheny County
Bar Association members, visit
http://www.mybarinsurance.com/allegheny/. 

For over 75 years, the divisions of USI
Affinity have developed, marketed and
administered insurance and financial
programs that offer affinity clients and
their members unique advantages in
coverage, price and service. As the
endorsed broker of the ACBA and 
more than 30 other state and local bar
associations, and with more than 30,000
attorneys insured, USI Affinity has the
experience and know-how to navigate
the marketplace and design the 
most comprehensive and innovative
insurance and benefits packages to fit a
firm’s individual needs. ■
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means. Contact us at [insert contact
information] and we will work with
you to find a wellness program with
the same reward that is right for you
in light of your health status.

The government agencies are
requesting comments from the public
on various issues outlined in the 
guidance. Final guidance is expected
this year, prior to the effective date of
these increased incentives.

About the author: Sandy Niespodzianski
(Sandy.Niespodzianski@usiaffinity.com)
is vice president of USI Affinity’s 
Professional Insurance Solutions. 
For more information about insurance

WELLNESS PROGRAMS 
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If you have an idea for a story,

please contact Jennifer Pulice at

jpulice@acba.org or 412-402-6604.



Harvard with a master’s degree. He
returned to Butler to join his family’s
law firm and practiced with his 
brother, John IV and sister, Virginia.
In 1962, he worked for the Kennedy
Administration’s Philadelphia office of
HHFA, the precursor to the Department
of Housing and Urban Development. 

He earned a master’s degree in law
from Temple University in municipal,
planning and zoning law. In 1964, he
came to Pittsburgh to practice with
the Baskin Firm where he became
partner. He specialized in corporate
real estate development and financing
and was recognized as an expert 
in condominiums and air space 
development. In 1984, he joined Reed
Smith where he served as head of the
Real Estate Department.

He was active during Pittsburgh’s
Renaissance II and played a 
significant role in the planning and
development of PPG Place, Liberty
Place, One Mellon Bank, Oakland
Plaza, the Pittsburgh Technology 
Center, the Webster Hall, Oakland
Plaza, and Trimont. In 1993, Mayor
Tom Murphy appointed Regis 
chairman of the Zoning Board of
Adjustment for the City of Pittsburgh
where he served until 2006. In 
retirement, he was active in the Osher
Life Long Learning Institute at
Carnegie Mellon and led classes in a
variety of topics. He and his wife 
traveled widely throughout the 
United States and overseas with 
family and friends.

Regis served on the Boards of 
Horizon Homes, the Ellis School, and

the Shadyside Presbyterian Church
Nursery School. He was a proud 
member of the Founder’s Circle of the
Sorin Society and the Badin Guild of
the University of Notre Dame. He was
active in the Catholic community as a

member of the St. Paul Cathedral
Choir, the St. Bede Choir, as chairman
of the Council of the Pittsburgh 
Oratory Parish and as a trustee of the
Oratory where he was legal counsel for
more than 25 years. ■

Time: Saturdays, 9:00 a.m. – 12:15 p.m. 

Location: Duquesne University School of Law, Room 203

Cost: $90 any one three-credit course
 $300 all sessions in the spring series

Register online at www.duq.edu/cle 
For more information, contact koehler@duq.edu, 412.396.6282

spring 2013

DEAN JOHN J. SCIULLO CONTINUING LEGAL EDUCATION SERIES

February 16
Recent Developments in PA Unemployment Compensation 

Presenter: Adjunct Professor Michael Simon
Credits:  3 hours substantive

March 2
A Lifetime of Contracts

Presenter: Chancellor John E. Murray, Jr.
Credits:  3 hours substantive 

March 9 
The Honorable Lawyer: the 1911 Bar Exam Revisited

Presenter:  Professor Mark Yochum
Credits:  3 hours ethics

April 20
Advanced Legal Writing CLE Presentations – morning session
Advanced Legal Writing CLE Presentations – afternoon session

Presenters: Advanced Legal Writing students under the guidance of  
 Professor Tara Willke, Visiting Professor Sherri Adelkoff and  
 Adjunct Professor April Milburn-Knizner
Credits:  Morning: 3 hours substantive 
 Afternoon: 2 hours substantive and 1 hour ethics

April 27 
The State of Property Tax Exemptions in Pennsylvania after Mesivtah Eitz 
Chaim of Bobov, Inc. v. Pike County 

Presenter:  Dean Nicholas Cafardi
Credits:  3 hours substantive

More CLE Opportunities

February 4 
Prosecution and Public Policy in the 21st Century
Presenters: PA District Attorney Assoc. Panelists
Duquesne University Power Center
Credits: 1 hour substantive

February 6
Innovation Meets Litigation: Universities & Patents in the Information Age
Presenter: Professor Jacob Rooksby 
Rivers Club, Downtown Pittsburgh
Credits: 1 hour substantive

February 28-March 1
Guilty Pleas After Lafler and Frye
Sponsored by the ABA White Collar Crime Committee, Mid-Atlantic Region
Duquesne University School of Law
Credits: 6 hours substantive 
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of a potential chilling effect on 
protected activity, Cox’s policy provided
a long list of “plainly egregious 
conduct,” and “clearly would not 
be reasonably understood to restrict
Section 7 activity.”

The AGC also pointed out that the
policy’s “savings clause . . . further
ensures that employees would not 
reasonably interpret any potentially
ambiguous provision in a way that
would restrict Section 7 activity.”
Based on the wording of the policy, the
board concluded that the termination
of the technical support representative
was lawful, because the Google+ 
posting was not concerted activity for
mutual aid and protection within the
meaning of Section 7 of the NLRA.
Concerted activity is defined to
include “circumstances where individual
employees seek to initiate or to induce
or to prepare for group action.” 

SOCIAL MEDIA POLICIES
continued from page 7

Clearly, the employee’s vulgar 
comments directed at a customer in
anger, and not on behalf of coworkers
or others, could not be construed 
as concerted activity. Further, the
company’s investigation of the matter
before firing the individual evidenced
a considered and thorough review of
the situation.

Takes-away points from this matter
are clear: (1) social media policies
should include limiting language or
other context that would clarify to
employees that Section 7 rights are
not restricted; (2) a “savings clause”
that specifically states that the policy
is not meant to prevent concerted
communications can support a board
finding that the policy is lawful; and
(3) a practice of prompt and thorough
investigation of an employee’s posting,
including objective and thorough 
documentation, prior to taking
adverse action against the employee
will help to support the appropriateness
of the action. ■

Regis Doubet Murrin

Regis Doubet Murrin passed away
on Dec. 15, 2012, surrounded by family.
He was 82. He is survived by his wife
of 53 years, Evelyn, his traveling 
companion and best friend; four 
loving daughters, Cathe (George)
Hargenrader of Oak Hill, Va., Mary
Murrin of Point Breeze, Elizabeth
(Jon) Talotta of Arlington, Va., Becky
(Jimbo) Lamanna of Wexford; and
son-in-law, George Smith of Point
Breeze; 12 admiring grandchildren,
Kate and Jenny Hargenrader, George,
Jackworth, and Lucas Smith; Emily,
Katy, and Jessica Talotta, and Sarah,
Samantha, Elizabeth, and James
Lamanna; sister-in-law, Nancy
McKenna Murrin of Butler; and
nieces, Denise Murrin Macey of West
Mifflin, and Ann Lascuola of Butler.
He was preceded in death by six siblings. 

Regis was raised in Butler, Pa., the
great-great-grandson of Hugh Murrin,
a pioneering Revolutionary War veteran.
He attended Butler High School and
graduated with honors from the 
University of Notre Dame in 1952.
Although admitted to Harvard Law
School, he enlisted in the Navy and
attended Officer Candidate School in
Newport, R.I. Assigned to an admiral’s
staff, he served in Korean waters 
during the Korean War and with some
of the first U.S. personnel in Vietnam. 

After retiring from active duty, he
graduated from Harvard Law School
in 1959, where he met his wife, a 
psychologist who graduated from

In Memoriam



Page 10 / January 25, 2013

Online CLE
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◆    ◆    ◆

McGuireWoods
LLP has
announced the
promotion of Brad
Funari to partner.
Funari focuses his
practice in the
areas of commer-
cial and business
litigation, energy
litigation, and
employment liti-
gation.

◆    ◆    ◆

ACBA Labor
and Employment
Law Section Coun-
cil member Dean
Falavolito was pro-
moted from asso-
ciate to member at
Burns White LLC.
As Co-Chair of the
E m p l o y m e n t
Group, Falavolito
r e p r e s e n t s
employers in
employment and

labor-related disputes, including
harassment, discrimination, retaliation,
disability, wrongful discharge, equal
pay claims, wage and overtime claims,
and breach of contract litigation.  
In addition, he defends a variety of
clients in professional liability and
commercial litigation matters.

◆    ◆    ◆

Ashley R.
Passero has
recently joined
Babst Calland as
an associate in 
the Litigation
Services group.
Passero focuses
her practice 
on general civil 
litigation.

◆    ◆    ◆

Tucker Arensberg, P.C. has named
attorneys Nora Gieg Chatha, 
Jordan S. Blask, and Steven R. 
Bovan shareholders.  Chatha is a 
partner in the firm’s Estates & 
Trusts, Investment Management &
Fiduciary Services, and Long 
Term Care practice groups.  
Blask focuses his practice in the 
areas of bankruptcy, workouts, 
loan restructurings, insolvency, 
prosecuting and defending preference
actions, and the representation 
of creditors, creditor committees, 
and trustees.  Bovan concentrates 
his practice in the areas of 
real estate, banking, business 
transactions, entity formation, and
estate planning.

Change in Status
Walter C. Pruchnik Jr. has been

placed on temporary suspension.

◆    ◆    ◆

James Felix Geronimo has been
disbarred on consent.

People on the Move
Pettit & Spontak,

PLLC is pleased to
announce that
Christina Stover
has joined the firm
as an associate.
Her practice will
focus on litigation,
business/contracts,
and family law
matters.

◆    ◆    ◆

The Board of
Directors of The
Webb Law Firm
has elected Kent
E. Baldauf Sr. as
Chairman of the
Board, Richard L.
Byrne as Presi-
dent, and Nathan J.
Prepelka as Secre-
tary. Paul Reznick
will continue as
Treasurer.  Bal-
dauf has experi-
ence with patents,
trademarks, copy-
rights, and related 
practice areas.
Byrne has been
involved with
every aspect of
intellectual property
during his career.
Prepelka works
with all aspects of
intellectual prop-
erty law, including
computer-imple-
mented method,
systems, software,
and business
process patents,
and cyber law
matters involving
domain name 
disputes and
patent, copyright,
and trademark
Internet and 
computer issues.
Reznick has expe-
rience with intel-
lectual property
law, including
patent and trade-
mark prosecution,
patent interfer-
ence, litigation, and
client counseling.

◆    ◆    ◆

Cohen Seglias Pallas Greenhall &
Furman PC is pleased to announce
that Lisa M. Wampler has been 
promoted to partner in the Construction
Group.  Wampler focuses her practice
in construction litigation.

◆    ◆    ◆

Cohen Seglias Pallas Greenhall &
Furman PC is pleased to announce
that Douglas C. Hart has been made
senior counsel in the Commercial 
Litigation Group.  Hart focuses his
practice in commercial litigation, as
well as employment and discrimina-
tion matters, real estate litigation, and
health care law.

Bar Briefs Continuing Legal Education
sponsored by the ACBA

BANKRUPTCY/COMMERCIAL
LAW SECTION AND THE 

US BANKRUPTCY COURT FOR
THE WESTERN DISTRICT OF PA

Why Mediation?
Ever wondered whether you can resolve the seemingly unresolvable case without the

expense and preparation of a full-blown trial?  Is your client so mad at the other side that
he can’t conceive that he may LOSE at trial?  Looking for a neutral setting to try to reach

a sensible resolution?  Here’s your opportunity to learn about mediation, a form of 
alternative dispute resolution that has proven successful in helping parties come to an
agreement without the risk of trial and appeals.  In 3 hours, a panel of experienced 

mediators will explain what the mediation process is all about and describe types of cases
they’ve handled, teach you the ethical principles that apply in mediation and provide you

with a choice of attending session:  (A)  Q & A with the experts; or (B) Taking part 
in a practice mediation session based on a simple hypothetical designed for a 

small group setting.  When mailing your registration, please choose option A or B.  
Online registrants will be contacted for their choice of A or B sessions.

Credits: 3 hours CLE credit, 2 hours substantive, 1 hour ethics credit (Registrants must attend the
entire program to receive the Ethics Credit.) • When: Wednesday, March 6, 2013; Registration: 8:15
a.m.; 9:00 a.m.-12:30 p.m. • Where: US Bankruptcy Court, US Steel Tower, 600 Grant St., 54th Fl.,
Pittsburgh, PA 15219 • Tuition: $100 for Registrant
Last date to pre-register: Monday, March 4, 2013 10:00 a.m.

Registration information for all programs unless otherwise noted: Mail in registration form with 
payment to the ACBA CLE Department at 400 Koppers Building, 436 Seventh Avenue, Pittsburgh,
Pa. 15219. Credit card registration is also available at www.acba.org/lrxweb/clereg1.lrx.

CIVIL LITIGATION SECTION
Recent Developments Impacting Ethical Obligations 

& a Pennsylvania Disciplinary Board Overview
The presentation will address three topics:  a brief overview of the work of the ABA’s
Ethics 20/20 Commission and its implications for the profession; a consideration of

recent PA cases on the attorney-client privilege; and a brief postlude on Zen and 
Ethical Lawyer.  Three distinct but not wholly disconnected topics.  The structure and

function of the Disciplinary Board of the Supreme Court of Pennsylvania and the Office
of Disciplinary Counsel will be briefly discussed.  Included will be a description of the

types of complaints received by the Office of Disciplinary Counsel and how the complaints
are investigated and processed.  Recent disciplinary cases of note will also be discussed.

Finally, suggestions will be offered about how to avoid disciplinary complaints.

Credits: 2 hours ethics credit • When: Thursday, February 7, 2013; Registration: 11:30 a.m.; 12:00
p.m.-2:00 p.m. • Where: ACBA Conference Center Auditorium, 920 City-County Building •
Tuition: $45 for Civil Litigation Section members, $70 for Non-Section members, $80 for non-
ACBA members • Last date to pre-register: Tuesday, February 5, 2013 10:00 a.m.
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ESTATE PLANNING

IF YOUR CLIENTS ARE CONSIDERING CHARITABLE
GIVING as part of their estate planning The Pittsburgh
Presbytery Foundation can provide a means to support
charitable work helping those in need throughout SW
Pennsylvania. For more information contact the Foundation
at www.pghpresbytery.org/pghpresbyterianfdn.htm or
Rev. Dr. Douglas Portz at 412-323-1400 Ext 318.

MOBILE NOTARY SERVICE

NOTARY IN YOUR NEIGHBORHOOD provides full time 
mobile notaries who will meet clients at their location 
anywhere in Allegheny County. Bonded and insured. Call
412-860-8711 or visit, notaryneighbor.com.

PROCESS SERVICE

INVESTIGATING

THE IMPOSSIBLE WE DO RIGHT AWAY! MIRACLES
TAKE A LITTLE TIME. EMPIRE INVESTIGATION 
412-921-4046. Visit us on our website, www.empireinv.com.

APPRAISALS

ANTIQUE AUTO APPRAISALS for all vehicles 1900 to
1990. Expert Witness. Certified Appraiser - K. Merusi.
412-731-2878.

DOCUMENT EXAMINER/

HANDWRITING

J. WRIGHT LEONARD, BCFE, CDE. Certified. Experienced
in Federal, State & Local Courts. Testimony in Civil &
Criminal Matters. 215-735-4000.

ECONOMIST/

VOC. EXPERT

WM. HOUSTON REED, Ph.D.–25+yrs. of forensic
economics & vocational eval. expertise in one report.
1-888-620-8933.

Lawyers’ Mart
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