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Authors to discuss Watergate at Zittrain Forums
by ACBA Staff

Individuals attending this year’s
Allegheny County Bar Foundation 
Zittrain Forums on Law & Public Policy
will hear an interesting interpretation
of “How Watergate Revolutionized
Legal Ethics.”

The program, which will be presented
by authors John W. Dean and James
(Jim) D. Robenalt, will be held on
April 19 from 8:30 a.m. to 12:15 p.m.
in the Grand Ballroom on the 17th
Floor of the Omni William Penn Hotel.
Dean and Robenalt developed the
Watergate seminar in 2011 to explore
the ethical duties of an attorney 
representing an organization. They use
a case study focusing on Model Rules
1.13 (Organization as Client) and Rule
1.6 (The Duty of Confidentiality).

The cost to attend the program is
$50 for ACBA members and $85 for
non-members. The program has been
approved by the Pennsylvania Continuing
Legal Education Board for three hours
of ethics credit.

The event has been underwritten
by the Zittrain Forums on Law & Public

Policy Fund and the John H. Sorg Fund
for Professional Ethics. Members can
register at www.acba.org. A continental
breakfast will be provided.

Before becoming counsel to the
president of the United States in July
1970 at the age of 31, Dean was chief
minority counsel to the Judiciary
Committee of the U.S. House of 
Representatives, the associate director
of a law reform commission, and
associate deputy attorney general of
the United States. He served as
Richard Nixon’s White House lawyer
for 1,000 days. He did his undergraduate
studies at Colgate University and the
College of Wooster. He received a
graduate fellowship from the American
University to study government and the
presidency before entering Georgetown
University Law Center, where he
received his law degree in 1965.

Dean recounted his days in the
Nixon White House and Watergate in
two books, Blind Ambition (1976) and
Lost Honor (1982). He lives in Beverly
Hills, California, with his wife Maureen,
and now devotes his time to writing
and lecturing, having retired from his

career as a private investment banker.
He is working on his 12th book, which
returns to Watergate and is based on
the new material now available. It was
this material that prompted him and
Robenalt to develop the CLE.

Robenalt is a partner and former
chair of the business litigation group
at Thompson Hine LLP’s Cleveland
office. He has won big verdicts for
clients, including Avery Dennison
($81 million jury verdict on an 
international espionage case) and
Solvay Pharmaceuticals ($68 million
arbitration award on drug co-promotion
agreement). He is also the author of
two non-fiction books dealing with the
American presidency: Linking Rings,
William W. Durbin and the Magic and
Mystery of America (Kent State 
University Press 2004) and The Harding
Affair, Love and Espionage During the
Great War (Palgrave 2009). He is a
recognized leader in judicial reform
in Ohio. He teaches and instructs on
the legal ethics and the representation
of an organization under new Model
Rules 1.13 and 1.6.

Established in 2000 by Lester and
Ruth Zittrain, the mission of the 
Zittrain Forums is to bring in relevant,
quality speakers for presentations to
both attorneys and the public. Lester
Zittrain passed away in January 2003,

leaving to the foundation a $150,000
bequest to maintain and administer
the Zittrain Forums. His bequest is 
the largest the foundation has
received to date.

During his four-decade legal
career, Zittrain was attorney to such
high-profile celebrities as Pistol Pete
Maravich, Mean Joe Greene, Terry
Bradshaw, Rocky Bleier, Myron Cope,
and many other Steelers from the
great 1970s teams. He was a charter
and sustaining fellow and an elected
member of the Board of Trustees of
the ACBF, a long-time elected member
of the ACBA Board of Governors, a
life fellow of the Pennsylvania Bar
Foundation, and a delegate from
Allegheny County to the Pennsylvania
Bar Association House of Delegates.
He was chair of both the Judiciary
Committee and the Civil Litigation
Section of the ACBA in the same year.

Ruth Zittrain, formerly a partner at
Zittrain and Zittrain, has served as an
elected member of the ACBA Board of
Governors and has served on various
ACBA committees. In addition, she is
a charter fellow of the Bar Foundation.
She is an elected member of the Academy
of Trial Lawyers of Allegheny County
and a court-appointed master for 
arbitration appeals in the Allegheny
County Court of Common Pleas. ■
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U.S. Supreme Court Justice Clarence
Thomas to visit Duquesne University

by Tracy Carbasho

Few people ever have the opportunity
to shake hands with someone who has
made history.

However, the local legal community
will get its turn when Duquesne 
University welcomes U.S. Supreme
Court Justice Clarence Thomas for a
special event on Tuesday, April 9.

“Any time you are able to get a
Supreme Court justice to attend, it’s a
special, one-of-a-kind event,” said
Ken Gormley, dean of the Duquesne
University School of Law. “It’s 
wonderful for members of the
Allegheny County Bar Association to
have the opportunity to meet leading
figures in the legal profession. We are
a top bar association in the United
States and it’s important to expose our
members to top leaders.”

The free event, co-sponsored by the
ACBA, will be held at the Student
Union Ballroom on campus beginning
at 3:30 p.m. Those planning to attend

are asked to register at www.duq.edu/
law/justicethomas.

“The ACBA is excited about the
opportunity to work with the
Duquesne University School of Law to
help welcome Justice Thomas to 
Pittsburgh,” said ACBA Executive
Director David A. Blaner. “Over the
past several years, we have been very
fortunate to work with Dean Gormley
and the School of Law as they 
welcomed Justices Samuel Alito and
Antonin Scalia to their campus. The
university has been extremely generous
in permitting our members to attend
these events so we can see and hear
from the justices.”

Thomas, who began serving as an
associate justice in 1991, surpasses
what many would deem the necessary
qualifications to be considered a “top
leader” in the legal profession. He is
the epitome of an individual who rose
from poverty in his home state of

Clarence Thomas
U.S. Supreme Court Justice Continued on page 2

John W. Dean and James (Jim) D. Robenalt
April 19, 2013 • 8:30 a.m.-12:15 p.m. • Omni William Penn Hotel 
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Gender Bias Duty Officers
If you have observed or experienced any

form of gender bias, you may contact one of

the following members of the Gender Bias

Subcommittee of the Women in the Law

Division. The duty officers will keep your

report confidential and will discuss with you

actions available through the subcommittee.

Kimberly Brown......................412-394-7995

Rhoda Neft ..............................412-261-2753

Bernie Puzzuole ......................412-338-1129

Ethics Hotline
The ACBA Professional Ethics Committee

“Ethics Hotline” makes available Committee

Members to answer ethical questions by

telephone on a daily basis.

March
Margaret B. Angel ................412-562-3982

Ernest B. Orsatti ....................412-281-3850

David Alan Strassburger........412-281-5423

April
Robert A. Cohen ......................724-693-9696

Andrea Geraghty ....................412-456-2822

Stanley W. Greenfield ............412-261-4466

Michael D. McDowell, Esq.
Arbitrator and Mediator

labor • employment • securities
commercial • energy

www.ArbitrationsAndMediations.com

• Over Thirty Years of Experience 

in Alternative Dispute Resolution 

and Complex Litigation

• Member, National Academy of Arbitrators
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MMcDowell@ArbitrationsAndMediations.com

412-260-5151

Georgia to prestige on the nation’s
highest court. His biography reads
like a page from a history book.

“He is the second African-American
to serve on the Supreme Court in
American history,” noted Gormley.
“He was appointed after Thurgood
Marshall stepped down.”

Thomas, often viewed as controversial,
is perhaps the most conservative
member of the court with a strong
originalist philosophy.

“The perception of him has
changed recently among constitutional
scholars,” said Gormley. “Jeffrey Toobin,
a constitutional author, recently wrote
an article calling Justice Thomas an
intellectual leader of the court who
has become influential because he writes
such detailed, historical opinions
which are often based on his originalist
interpretation of the Constitution.”

Those who attend the event will
hear Thomas express his opinion on
timely topics of relevance to the legal
profession. Gormley said Thomas will
not give a formal speech. Rather, he
will be introduced by U.S. District
Court Judge Joy Flowers Conti and then
participate in an informal conversation
with Gormley and U.S. Court of Appeals
Judge Thomas Hardiman.

“This format is often more 
spontaneous and interesting,” said
Gormley. “We will talk about his 
background, what it’s like to be a 
justice, and areas of the law which are
of interest.

U.S. SUPREME COURT JUSTICE
CLARENCE THOMAS 

continued from front cover

“People may perceive that he doesn’t
have a lot to say because he is quiet at
oral arguments, but he’s a very eloquent
and interesting speaker,” he added. “By
all accounts from people who know him,
he is a warm and engaging individual.”

Hardiman met Thomas in 2010
when he went to the Supreme Court to
hear an oral argument. The trip to the
court had special meaning for 
Hardiman, who serves as a mentor in
the Big Brothers Big Sisters of
Greater Pittsburgh program, because
Thomas had agreed to meet with him
and his Little Brother, Sadik.

“It was one of the most amazing
things I have ever seen. Justice
Thomas was so generous with his
time, spending more than an hour
talking to Sadik and encouraging him
to pursue his dreams with hopefulness
and diligence,” said Hardiman. “Although
Justice Thomas is a very private person,
he is extremely friendly and gregarious.
I think attendees might walk away
with a different perspective of Justice
Thomas other than what they have
read or seen on television.”

Hardiman encourages members 
of the local legal profession to take 
a break from their work to 
welcome Thomas. He also commends
Gormley and the university for 
bringing top-notch professionals 
to Pittsburgh.

“Western Pennsylvania is most 
fortunate to have a man of Dean
Gormley’s caliber who can attract
Supreme Court justices to our region,”
said Hardiman. “Lawyers and judges
can learn about the justices by 
reading their opinions, but it’s a 

special privilege to get to know them
as human beings, as well.”

The upcoming event was spearheaded
by Gormley, who met one of the
justice’s former law clerks at a judicial
conference in Florida two years ago.
Gormley was responsible for asking
Thomas to come to Pittsburgh by 
having an invitation delivered to him
in late 2011.

“He gets thousands upon thousands
of invitations every year, so it’s like
waiting for lightning to strike,” said
Gormley. “He was in the seminary as
a young man and considered becoming
a priest, so he has a soft spot in his
heart for small Catholic institutions
and he agreed to come here. He is
very selective about where he 
agrees to do speaking engagements, so
it is very special to have him come 
to Pittsburgh.”

A 1971 graduate of the College of
the Holy Cross, Thomas received his
law degree from Yale Law School in
1974 and was admitted to practice in
Missouri that same year. He served as
an assistant attorney general in 
Missouri from 1974 to 1977, an attorney
with the Monsanto Company for the
next two years, and then worked as a
legislative assistant to Sen. John 
Danforth from 1979 to 1981.

He was the assistant secretary for
civil rights with the U.S. Department
of Education in 1981 and 1982. He
then served as chairman of the U.S.
Equal Employment Opportunity 
Commission from 1982 to 1990 before
becoming a judge of the U.S. Court of
Appeals for the District of Columbia
Circuit in 1990. ■
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are probably not alone since the 
committee was formed only about a
year ago. A group of our members
who are interested in legal issues
affecting the lesbian, gay, bisexual,
and transgender community worked
with then-ACBA President Howard
Schulberg, Executive Director David
Blaner, and Director of Diversity and
Gender Equality Alysia Keating to
explore the formation of the committee.
After several meetings by this group,
the Board of Governors approved the
formation of the committee with the
following mission:

The LGBT Rights Committee brings
together lawyers, judges, law 
professors, law students, and other
legal professionals interested in
addressing discrimination based on
sexual orientation or gender identity
and expression, and advancing equality
for sexual minority persons and their
families. The committee seeks to 
create educational, networking, and
mentoring opportunities for LGBT
individuals and their allies. The 
committee will monitor, make 
recommendations, and conduct 
educational programming on issues
and developments in the law having
an impact on LGBT people in the 
public and in the legal profession.

In its first year, the committee has
been chaired by Carey Cummings and

has participated in a number of events
within the ACBA and the community
to advance this mission, in some cases
in cooperation with the other “affinity
groups” of the ACBA representing the
interests of specific segments of our
membership, such as the Homer S. Brown
Division, the Diversity Collaborative,
and the Asian and Hispanic Attorneys
Committees.

Recently, a member of the committee
was contacted with an offer to join 55
other metropolitan and specialty bar
organizations participating as amici
curiae in a case currently pending
before the United States Supreme
Court, Perry v. Hollingsworth. The
Court will consider the holding of the
Ninth Circuit Court of Appeals that
California’s Proposition 8, which
would prohibit same-sex marriages,
violates the Equal Protection Clause
of the Fourteenth Amendment to the
U.S. Constitution. The LGBT Rights
Committee reviewed the request in a
special meeting, determined that 
participation in the brief was within
its mission and brought the matter
before our Board of Governors.

Under our bylaws, no division, 
section, or committee of the ACBA is
authorized to take a public position on
any issue without the prior approval
of our elected Board of Governors.
We frequently review proposals from

our substantive law sections on 
proposed legislation or amendments to
court rules, and we have established a
number of legislative priorities to 
protect and advance the interests of
our association, the judiciary, and our
profession. We have also participated
in several cases pending before the
Pennsylvania Supreme Court, most
recently in a case involving the scope
of the attorney-client privilege. When
these issues come before the board,
we consider whether to adopt a position
on the issue, and if a position is to be
taken, whether that statement should
be made by the particular section or
committee or as the position of the bar
association as a whole.

This request, however, was different.
The ACBA has never participated as
amicus curiae in the United States
Supreme Court.  The case involves the
interpretation of a California law which
was invalidated largely because it
overturned a prior law which expressly
authorized same-sex marriages, and
we have no similar legislation here in
Pennsylvania. And obviously, same-sex
marriage is a controversial and 
potentially divisive issue.

The easy decision would have been
to do nothing, deny the committee’s
request to participate in the brief, and
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LGBT Rights Committee participates in
Supreme Court Case as Amicus Curiae

by Mark Vuono

As I have mentioned before in this
space, one of my goals this year has
been to highlight some of the lesser
known activities and opportunities
available through your bar association.
If you were not aware that we now
have an LGBT Rights Committee, you

412-281-2200 
www.gislaw.com 700 Grant Bldg., 310 Grant St., Pgh., PA 15219 

Gismondi
& associates

Quality…Experience…Results… 
It’s what your clients deserve. 

Auto Accidents Personal Injury

Mark Vuono
ACBA President

Continued on page 7
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Pennsylvania courts collected
$469 million in 2012
by Steve Schell

Magisterial district and Common
Pleas criminal courts throughout
Pennsylvania

collected and
disbursed to the state, counties,
municipalities, and victims a
total of $469 million in fees,
fines, costs, and restitution
last year, according to reports
released by the Supreme Court
of Pennsylvania.

“Although the judiciary’s funda-
mental function is the delivery of fair,
timely, and accessible justice, the 
collection of court-ordered financial
sanctions is important not just in
terms of dollars, but also in restoring
victims’ lives and in enforcing the rule
of law,” said Chief Justice Ronald
Castille. “Once again, the judiciary
collected and disbursed far more in
court-ordered payments than it
receives in state funds to operate
courts throughout the Commonwealth.
Of the $469 million collected, little
flows back directly to the courts.”

More than $211 million, or 45 percent,
of the total collected was distributed
to the state; $165 million, or 35 percent,
to counties; $52 million, or 11 percent,
to municipalities; and $36 million, or 8

percent, was paid to crime victims for
restitution. A small portion was 
distributed to various entities such as
schools, libraries, and tax agencies.

Most court collections disbursed to
the state are deposited into specific
funds, such as the state’s motor vehicle
license fund. A small portion of the
funds collected for the state, such as
those derived from an $8 fee levied on
traffic citations, is deposited into the
Judicial Computer System Account to
support statewide court automation.
Court collections disbursed to counties
and municipalities support local 
government programs.

Court case filings dropped 4 percent
last year and over the last five years,
filings have tumbled nearly 13 percent
from more than 3 million to 2.6 million.
Approximately two-thirds of the
decline was due to a significant drop
in the number of traffic citations
issued throughout the state. The drop
in citations has reduced funding to a
number of state and local programs
and contributed to an 18-percent
decline in funds deposited into the
Judicial Computer System Account.
However, total court collections 
over this same five-year period
increased slightly.

The judiciary’s county-based 
magisterial district and Common
Pleas case-management systems 
provide several features to improve
collections and over the years, local
court officials have become more
adept at using them. Among the 
features is the ability to generate 
customized court payment delinquency
letters and to share information with
the Pennsylvania Department of
Transportation for suspension of 
driver’s licenses of defendants 
failing to pay court costs related to
traffic violations.

In addition, the state’s judicial
automation staff has been assisting 
37 counties with the use of outside 
collection agencies by sharing 

financial data from the Common 
Pleas and magisterial district case-
management systems.

“E-pay,” an application that allows
defendants to conveniently make 
payments via the Internet with a debit
or credit card, is also credited with
improving collections. Nearly $50 million
in court fees were paid online in 2012.

“By providing an easy way to settle
these court-ordered costs, defendants
can avoid facing arrest, contempt of
court proceedings, driver’s license
suspensions and/or additional collection
agency fees,” said Castille.

Court officials note that many
defendants are on monthly payment
plans to settle court-ordered financial
sanctions over a period of many years.
Large court penalties, particularly
restitution assessments, may not be
paid in full for 10, 15 or 20 years.
Court collection levels also are affected
by other significant factors, such as a
defendant’s inability to pay and the
fact that 23 percent of the defendants
assessed are incarcerated, making
restitution difficult, if not impossible.

The Administrative Office of
Pennsylvania Courts has determined
that after four and a half years, 
95 percent of all the magisterial 
district assessments and 42 percent 
of Common Pleas court assessments
were collected. ■

New website feature provides detailed
look at child dependency cases
by Steve Schell

The Supreme Court of Pennsylvania
has unveiled an interactive website
feature that provides demographics of
the state’s abused and neglected 
children under court supervision.

The child dependency data display
feature, believed to be the only one of
its kind in the country, is located on
the research and statistics page of the
Unified Judicial System’s website at
www.pacourts.us. It presents statewide
and county-specific data and includes
details, such as age, gender, race, length
of court supervision and adjudication,
current child placement, and permanent
child placement plans.

“The data establishes a baseline to
measure performance and will help us
identify counties and courts which are
excelling in certain areas, so those
practices can be applied elsewhere to
further improve care for abused and
neglected children,” said Supreme
Court Justice Max Baer, a former
administrative judge of family court in
Allegheny County who is guiding these
efforts on behalf of the Supreme Court.

“The data will also enhance our
ongoing efforts to reduce the amount
of time children spend in foster care
and to either safely return them 
to their homes or place them in an
alternative permanent, loving family
setting,” said Baer.

Court-led efforts over the last six
years have reduced the number of
children in foster care or other
temporary living arrangements by 34
percent and reduced by 2.2 million the
annual number of days the state’s
dependent children spent out of their

homes, according to statistics provided
by the Department of Public Welfare.
Statewide, the number of abused and
neglected children in the state
dependency system has dropped 
from more than 21,000 in 2006 to
14,000 in 2012.

“Safely keeping these children at
home, with relatives or quickly placing
them into a permanent alternative
family setting not only greatly
improves their chances to succeed,
but it also significantly reduces costs,
saving an estimated $200 million in
federal, state, and local tax dollars
over the last two years,” added Baer.

The interactive website data 
displays, commonly referred to as the
“dependency dashboards,” present
complex data in easy-to-understand
formats that allow users, including the
public and media, to make quick, visual
comparisons of related data. The
dashboards do not include the names
or specific information regarding
individual children or families.

There are three separate dependency
data dashboards that include
statewide data comparisons, county
data details, and county demographic
details. They reveal that at the end of
2011, more than 16,000 children were
under the supervision of Pennsylvania’s
courts. This total includes children
under the court’s supervision, both
within their own homes and those
placed outside of their homes.

Twenty-one percent of these
dependent children were between
birth and the age of three; 17 percent
between the ages of four and seven; 13
percent between the ages of eight and
11; 19 percent between the ages 12

and 15; 18 percent ages 16 and 17; 
and 12 percent were 18 or older. Of 
the children under the court’s 
supervision at the end of 2011, 40 
percent were in foster care; 20 
percent remained in home; 18 percent
were in kinship care; 14 percent were
in congregate or institutional care;
and the remaining were either in a
detainment center, hospital or no

placement was assigned, according to
case records.

“The ability to cite these numbers
from the dependency dashboards
highlights its significance,” said Baer.
“An understanding of Pennsylvania’s
demographics, statewide and county-by-
county, will allow us to sharpen our
reform efforts to focus our greatest
resources upon our greatest problems.” ■

The child dependency data display feature, believed to be the only one of
its kind in the country, is located on the research and statistics page of
the Unified Judicial System’s website at www.pacourts.us.
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Lawyers encouraged to embrace spotlight
by Matt Sober

As a television reporter and former
trial attorney, Jon Delano is accustomed
to asking tough questions.

However, he has only one polite
request when he reaches out to lawyers
for assistance with a news story.

“Please return our phone calls,”
said Delano, the money and politics
editor at KDKA-TV. “It’s a courtesy,
even if it’s to say ‘no comment.’ It
saves us a whole lot of time.”

He shared his message with 
members of the ACBA’s Young
Lawyers Division during a Lunch ‘n
Learn program about media relations
in February. His colleague on the
panel, Pittsburgh Post-Gazette news
reporter Moriah Balingit, agreed with
the sentiment.

“First and foremost, it’s helpful
when lawyers return our phone calls
and emails and not make us feel like
desperate suitors, even if it’s to tell us
they can’t talk or have no comment,”
she said. “Often, we don’t need a comment.
We just need help understanding a case.”

Sponsored by the YLD Communi-
cations and Education committees,
the program was moderated by Tom
Loftus, director of marketing and
media relations for the ACBA. He
reminded those in attendance that
reporters work under intense pressure
to deliver timely stories, particularly
in the digital age.

“Remember these four words: What
is your deadline? It shows that you’re
interested in helping,” said Loftus.

Balingit and Delano also addressed
the delicate subject of speaking on the
record, off the record, and what 
journalists refer to as “on background.”

“My rule is if you pick up the phone
and talk to me, we’re on the record
unless you say we’re off the record,”
said Balingit. “For me, ‘on background’
means we’re not quoting you and the
fact that you spoke to us won’t appear
in the newspaper. You’re basically
offering an explanation. And ‘off the
record’ is when people are trying to
provide context or history. I don’t 
use information that’s off the record 
in stories.”

Delano, who received a degree
from the University of Pennsylvania
School of Law and remains an ACBA
member, urges young lawyers to 
exercise caution.

“I think that as an attorney, you
really want to be careful at all times,
even if it’s on background or off the
record,” he said.

Loftus has specific advice, as well.
“My advice is to never go off the

record,” he said. “Early on, I would
stay on the record.”

Loftus and Delano encourage
young attorneys to provide their
insight when the opportunity arises.

“It’s valuable for attorneys to go on
TV,” said Delano. “You’ll be surprised
how many people will see you.”

Loftus emphasizes the importance
of being prepared.

“There is one question that most
people flub,” he said. “Is there 
anything you would like to add? They

are so happy to be done with the 
interview that they usually say no and
miss a golden opportunity to either
reinforce a point or add something
that wasn’t brought up earlier.”

Jaclyn Belczyk, Communications
Committee co-chair, helped organize
the event, which she said arose from
discussions about media coverage
during a meeting of the YLD Council.

“Sooner or later, lawyers in any
specialty are going to get a phone call
from a reporter, so it’s important that
they know how to respond,” she said.

Like Loftus and Delano, Belczyk
encourages young attorneys to embrace
any opportunity to have their names and
faces appear in print or on television.

“Young lawyers can contact Tom to
be added to his list of media contacts,”
she said. “Then, when a reporter calls
Tom seeking an expert in a particular
area, he can refer that person to a
lawyer who can help the reporter
understand the story or provide 
commentary on a case. This seems
like a great way for young lawyers to
get some exposure.” ■
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Moriah Balingit (left) of the Pittsburgh Post-Gazette and Jon Delano 
of KDKA attended a Young Lawyers Division Lunch ‘n Learn to share
information and advice on media relations.
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The Spirit Award was given to Honorable Joseph K. Williams III on Tuesday, February 26 at the 9th Annual Black History Month Celebration, which
was presented by Allegheny County Bar Association’s Homer S. Brown Division. Pictured are (from left): Gerald S. Robinson, HSB Chair; Williams
and his wife, Darryl Williams; and Blaine Jones, a long-time friend of Williams.

Olatokunbo “Toks” Emmanuel, University of Pittsburgh School of Law student and recipient of the Oliver L.
Johnson Scholarship, was present at the celebration to read her winning essay. Pictured are (from left): Robinson,
Karris Jackson, Vice President of Programs at POISE Foundation; Emmanuel, and Cynthia B. Moore, HSB secretary.

Honorable Joseph K. Williams III
offers his remarks before receiving
the Spirit Award.

avoid controversy. Many of our board
members, however, believed that the
committee and our organization
should take a leadership role to
oppose discrimination and advance
equal rights. Others felt strongly that
same-sex marriage is a political and
social issue and that we should not be
involved when there is no consensus
on the issue among our members.

After lengthy discussion and careful
consideration, the board ultimately
decided that advocacy of this nature is

PRESIDENT’S MESSAGE
continued from page 3

within the mission of the LGBT Rights
Committee. The committee, but not
the ACBA as a whole, was authorized
to join in the brief as amicus.

The board also agreed that we need
to consider the process of reaching
decisions on participation as an amicus
curiae and to establish a policy and
guidelines for future boards. An ad
hoc committee is being formed for 
this purpose.

This has been one of the more 
difficult and contentious issues that
the Board of Governors has dealt with
this year and probably for the last few
years.  We assume that the variety of

strong opinions on our board reflects
the diversity of viewpoints on the 
subject within our membership and
among the general public.

Part of the difficulty that we
encountered in making this decision,
however, is that we are not certain
what our members in general think
about the issues we faced here. Do you
believe that this is a legal issue, a 
matter of equal rights that we should
stand up for, or is it a political issue on
which we should stay neutral? Are you
in favor of or opposed to same-sex
marriage? Should the ACBA or one of
its divisions, sections, or committees

participate in cases before the 
Pennsylvania or United States
Supreme Courts on this or similar
issues? We would welcome your 
comments at comments@acba.org.

I want you to know that your 
Board of Governors takes our 
responsibilities to this organization
and its members seriously, and always
considers the mission statements 
of the ACBA and its divisions, 
sections, and committees. We carefully
consider the positions that we take in
the name of your Bar Association, our
profession or, as in this case, one of
our committees. ■

Black History Month Celebration



Employer not obligated to make
light-duty position permanent
by Maria Greco Danaher

In an unpublished opinion, the 6th
U.S. Circuit Court of Appeals recently
upheld summary judgment in favor of
an employer who refused to convert a
light-duty position into a permanent
job for a disabled employee. (Wardia
v. Campbell County Regional Justice
Dept. of Corrections, 6th Cir., No. 
12-5337, Jan. 3, 2013)

In the case, a juvenile detention
center employee who was unable to
engage in the physical actions related
to restraining juveniles was 
discharged, in spite of the fact that he
asserted his ability to continue to
work indefinitely in a light-duty 
position into which he had been
placed on a temporary basis.

John Wardia became employed as a
youth worker at the Campbell County
Juvenile Detention Center in Kentucky
in 2003. In that position, he supervised
and monitored the activities of juveniles
committed to the facility, assisted with
their interpersonal skill development
and engaged in various administrative
tasks. Youth workers are required to
undergo a three-month “safe physical
management skills” training program
upon being hired and participate in
additional training on a monthly basis.

While physical restraint actions are
not frequent, the written job description

of the youth worker position lists the
ability to perform physical restraints
on juveniles as an essential function of
the position.

In or around 2008, Wardia underwent
surgery for a non-work-related neck
injury. Because his condition prevented
him from performing physical
restraint actions on the juveniles,
Wardia requested and was granted the
temporary accommodation of working
in the detention center’s control room
upon his return to work after surgery.

Subsequently, Wardia’s physician
provided information stating that his
condition would be permanent, and
Wardia was placed on leave without
pay on Oct. 18, 2009. He was considered
as having resigned, if he could not
return to work within one year.

Two weeks prior to the expiration
of that one-year period, Wardia
requested permanent assignment to
the control room position to which he
previously had been assigned as light-
duty, asking for that assignment as a
reasonable accommodation for his
disability. After a pre-termination
hearing, the County’s Department of
Juvenile Justice decided against making
the assignment on a permanent basis
and issued a final notice of termination
to Wardia.

Wardia filed a lawsuit alleging 
disability discrimination and arguing

that the restraint of juveniles was not,
in fact, an essential function of the
youth worker position, since it was
rarely necessary for employees to
restrain the juveniles. Further, he
argued that even if that function was
determined to be essential, the 
permanent assignment to the control
room was reasonable.

The lower court disagreed with
Wardia’s assertions and granted the
county’s motion for summary judgment.
The decision was upheld by the 6th
Circuit, which made two notable 
holdings: (1) in assessing the “essential
function” designation of an activity
that is rarely performed, a court will
look to the seriousness of the consequences
of non-performance; and (2) temporary
light-duty positions established for
recuperating employees need not be
converted into permanent positions.

In Wardia’s circumstance, the court
determined that the ability to perform
physical restraints on the juveniles
was essential. The potential for physical
confrontation exists on a daily basis at
the facility and a staff member who is
unable to restrain a juvenile may 
subject himself or herself and the
facility to liability from injured
employees or juveniles.

Wardia’s assertion that certain
workers needed assistance with the
restraint function was unconvincing to
the court, which stated that, “Simply
because some employees more often and
more capably perform a certain function
does not make it any less essential for
everyone else.” Because Wardia was
unable to disprove the “essential”
nature of the physical restraint function,
the court proceeded to address the
question of whether Wardia’s request
for accommodation was reasonable.

Reasonable accommodation analysis
under the Americans with Disabilities
Act requires that a plaintiff propose
an accommodation that is objectively
reasonable, thereby shifting the burden
to his or her employer to prove that
the request is unreasonable under the

specific facts. Wardia made two
requests: to work all functions other
than the physical restraint function,
which would have to be handled by co-
workers; and permanent assignment
to the light-duty control room position.

The 6th Circuit held that neither
was reasonable. First, it determined
that the need for assistance with the
essential physical restraint function is
not reasonable because the ADA does
not require employers to accommodate
individuals by shifting an essential job
function to others. Any other approach
would render the “essential function”
step of the analysis as meaningless.
Second, the court held that permanent
assignment to a light-duty or rotating
position is not reasonable, as it would
shift Wardia’s essential job functions
to others, leaving his co-workers with
the physical restraint functions, as well
as his direct juvenile contact functions.

The court, citing a prior 6th Circuit
decision, found that temporary
light-duty positions for recuperating
employees need not be converted into
permanent positions. To hold otherwise
would frustrate the purpose of the ADA.

While this case arguably assists
employers in an often difficult situation
of whether to return an employee to
work after a lengthy medical absence,
the fact that the employer in this case
was a juvenile detention facility and
that the safety of residents and
employees was one of the factors in
the essential nature of the function at
issue may have played a role in the
ultimate decision.

Employers should react carefully
when faced with similar circumstances
and should thoroughly and objectively
evaluate whether a function is actually
essential. However, the court’s 
decision regarding the necessity for
making a temporary light-duty 
position into a permanent role is more
universally applicable and can be 
considered—again, with objective
rationale and documented reasoning—
in most circumstances. ■
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Lawrence W. Kaplan   Stephen H. Jordan
Louis B. Kushner

Settle without
battery.

Alternative Dispute Resolution Attorneys
Pittsburgh, Pennsylvania
(412) 338-1100
www.rothmangordon.com

Visit the ACBA website at www.acba.org
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Online CLE
Delivered over the Web at your convenience. We call this 24/7 CLE. When 
you need the information (or the credits), log on to our Online Campus and 

Live Webcasts

Upcoming Continuing Legal Education
All PBI CLE programs are sponsored by 

The Pennsylvania Bar Institute & The Allegheny County Bar Association and are held at the  
PBI Professional Development Conference Center 

Heinz 57 Center, 339 Sixth Ave, 7th Floor, unless noted otherwise below.

Live & Simulcast Seminars

You can earn up to 4 of your 12 annual Pennsylvania CLE credits by 
“distance learning” delivered  to you personally over your computer or 

w w w. p b i . o r g   8 0 0 - 9 3 2 - 4 6 37

Distance Education at pbi.org

Video Seminars

Simulcasts from PLI

is famous.

Apr. 30 The Final HITECH regs

Apr. 1 Developments in Pharmaceutical and Biotech Patent Law 
Apr. 2 Pension Plan Investments 2013: Current Perspectives
Apr. 8-9 18th Annual Consumer Financial Services Institute 
Apr. 10  How to Prepare an Initial Public Offering
Apr. 15 Private Placements and Other Financing Alternatives

Insurance Companies

Electronically

 
Abe Lincoln, Sydney Carton & the Art of Aspiration 

 
 

Fee Practices, Pointers & Traps of Fee Agreements 
Bringing Third Parties Into Attorney - Client Interviews 
Assisting a Colleague in Distress

Apr. 24-25 Seventh Annual Intellectual Property Law Institute

 

and Attorney- Client Privilege



Publicize Your Section and Committee News!
The ACBA Communications Department is eager to promote any special activity or newsworthy
event emanating from your Committee or Section of interest to ACBA members, the media,

or the general public. Email us at news@acba.org with the following information:

◆ Name and description of the event

◆ Date, time, and place of the event

◆ Name(s) of the sponsoring Section/Committee(s)

◆ Name(s) of speakers and titles of presentations

◆ How many people do you expect to attend? 

◆ Name and phone number of a contact person

◆ Will there be an admission fee or ticket sales? If so, how much?

◆ Are reservations needed to attend the event? 

◆ Is there any other information you would like to share with us?

Thank you for your cooperation! ■
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Continuing Legal Education
sponsored by the ACBA

CRIMINAL LITIGATION SECTION
Investigating Allegations of Sexual Misconduct in a Post-Sandusky World
Educational institutions, medical facilities, corporate employees and other organization

are increasingly sensitive to allegations of sexual misconduct surrounding their 
programs, employees, or facilities.  This seminar will discuss how education institutions,

medical facilities, and employers should create policies and train employees, to 
appropriately respond to such allegations, and will outline the liabilities and 

exposures for failing to do so, as follows:

• Education institutions, including medical schools: this program will discuss Title IX
and Clery Act obligations, including how to perform an appropriate investigation and

how to implement a training program for employees.

• Medical facilities: this program will discuss how to respond to the complainant, 
investigate the allegations of sexual misconduct, and impose discipline within the 

structure of the facilities’ bylaws.

• All employers: this program will discuss how to respond to allegations of sexual 
misconduct (including the discovery of child pornography on an institutions’ servers),

and how to investigate the allegations, and discipline employees.

• For All: many institutions, including educational, non-profit and religious, interact
with minors, or have minors on their campuses or grounds, for a variety of programs

and other reasons.  This program will review the expenses and liabilities for not
responding to allegations of sexual misconduct against a minor correctly, and will 
discuss training programs and suggestions to create compliance standards and to 

provide an appropriate response.
Credits: 2 hours substantive credit • When: Tuesday, April 30, 2013; Registration: 8:00 a.m.;
8:30 a.m.-10:30 a.m. • Where: ACBA Conference Center Auditorium, 920 City-County Building •
Tuition: $60 for Criminal Litigation Section members, $70 for Non-Section members, $85 for 
Non-ACBA members
Last date to pre-register: Friday, April 26, 2013 10:00 a.m.

YLD PUBLIC SERVICE COMMITTEE
Practicing Green: What Young Lawyers
Need to Know About Cloud Computing

Credits: 1 hour substantive credit • When: Thursday, April 18, 2013; Registration: 11:30 a.m.;
12:00 p.m.-1:00 p.m. • Where: ACBA Conference Center Auditorium, 920 City-County Building •
Tuition: Free for YLD Section members, $45 for Non-Section members, $55 for Non-ACBA members
Last date to pre-register: Tuesday, April 16, 2013 10:00 a.m.

Registration information for all programs unless otherwise noted: Mail in registration form with 
payment to the ACBA CLE Department at 400 Koppers Building, 436 Seventh Avenue, Pittsburgh,
Pa. 15219. Credit card registration is also available at www.acba.org/lrxweb/clereg1.lrx.

In Memoriam
Jack was the first practicing lawyer

appointed to the position of chief 
disciplinary counsel. During his
tenure, he exercised the same skill,
fairness and candor as he did while
defending his clients. He oversaw the
professional conduct of more than
55,000 lawyers and managed a staff of
lawyers and investigators in three
regional offices. He remained in that
position for more than a decade until
his retirement in 2002.

Upon retirement, he served in an
“of counsel” capacity for Jones,
Gregg, Creehan & Gerace.

Throughout his life and career,
Jack believed that everyone accused
of a crime had the right to a fair trial.
He spent his professional life pursuing
that belief without regard for the
nature of the crimes or his clients’
financial status.

In spite of a busy practice, he found
time to channel his energy to benefit
fellow lawyers by devoting time and
effort to local, state, and national 
professional organizations. He served
as a delegate to the Pennsylvania Bar
Association, president of the Allegheny
County Bar Association, a member of
the Board of Governors, chairman of
the Bench-Bar Conference and a
member of various ACBA committees.
He served for six years on the 
Pennsylvania Supreme Court’s Criminal
Procedural Rules Committee.

Jack also served as chairman of the
Association of Trial Lawyers in Criminal
Court, a member of the Allegheny
County Academy of Trial Lawyers and
the National Association of Criminal
Defense Lawyers. He was inducted as
a fellow of the American College of
Trial Lawyers, whose membership is
limited to 5,000 lawyers from the
United States and Canada.

He shared his love and knowledge
of the law as a lecturer at local schools
and organizations, including
Duquesne University, the University
of Pittsburgh, Pennsylvania State
Police Academy, Pennsylvania Trial
Lawyers Association, Academy of
Trial Lawyers and the Allegheny
County Bar Association.

Jack loved his alma mater,
Duquesne University. He was born on
the “bluff,” educated on the “bluff,”
and spent his career within a stone’s
throw of the “bluff.” In 2011, he received
the Law School’s Distinguished Alumnus
Award commemorating the law
school’s 100th anniversary of its
founding. He was inducted into the
Century Club of Distinguished Duquesne
Alumni, served as president of the
Duquesne University Law Alumni
Association, and was a proud member
of Alpha Phi Delta undergraduate 
fraternity. He was an avid Duquesne
Dukes basketball fan and was 
often seen sitting in the front row at
basketball games. ■

Former ACBA President
John L. “Jack” Doherty

John L. “Jack” Doherty passed
away after a long illness on Feb. 16,
2013. He was born on Dec. 17, 1934
and is survived by his beloved wife of
49 years, Diane J. Passetti. He is
remembered as the father of John F.
Doherty (Patricia E.) and Kathleen A.
Hardy (W. Scott); grandfather of
Jonathan G., Krissa A., and Patrick J.
(“PJ”) Doherty and Elizabeth A. and
Kaitlyn S. Hardy; brother of Patricia
D. Yoder (J. Ronald Wolfe) and uncle
of six nieces and nephews. He was
preceded in death by his parents, John
A. “Nonie” and Carmella G. “Babe” Conti.

Following his honorable discharge
from military service with the U.S.
Army in Germany, Jack spent eight
years pursuing his education at
Duquesne University where he earned
a Bachelor of Arts degree and his 
coveted Doctorate of Jurisprudence.
He did so while attending evening
classes and teaching full time at
Shadyside Academy in Fox Chapel.

Jack began his legal career as a law
clerk to Judge Wallace S. Gourley,
chief judge of the U.S. District Court
for the Western District of Pennsylvania,
where he had the opportunity to see
the best trial lawyers ply their craft.
The experience shaped the next 40
years of his life.

After completing his clerkship, he
joined the law firm of Livingston,
Miller & Haywood, where he quickly
honed his courtroom skills. In 1975, he
joined the firm of Manifesto, Doherty
& Donahoe, where he further
enhanced his reputation as a trial
lawyer. He remained with the firm
until 1992 when the Pennsylvania
Supreme Court asked him to accept
the position of chief disciplinary 
counsel for the Court’s Lawyer 
Disciplinary Board.



◆    ◆    ◆

Metz Lewis Brodman Must O’Keefe
is pleased to announce that Steven
Seel and Matthew Rak have joined its
Personal Client Services practice.
Seel’s practice focuses on representation
of individuals in the estate planning
context, with an emphasis on creating
well-coordinated estate plans. Rak’s
practice centers on advising families
and closely held business owners on
estate planning, tax planning, and
other personal client services. 

◆    ◆    ◆

Robb Leonard Mulvihill LLP has
elevated Amy M. Kirkham and Mark
A. Martini to partners in the firm. They
will focus their practice on litigation.

◆    ◆    ◆

Dickie McCamey
& Chilcote, P.C. is
pleased to
announce that
Larry A. Silverman
has rejoined the
firm. In addition to
serving clients in
the sports indus-
try, his practice
will focus on pro-
viding general
counsel services,

such as contracts and other transac-
tions, employment law matters and
risk management and compliance
from small to mid-size companies and
non-profits.

◆    ◆    ◆

Dickie McCamey
& Chilcote, P.C. is
pleased to 
welcome William
P. Bresnahan II
to the firm as a
principal. He 
specializes in 
representing both
the condemning
authorities and
property owners
in the eminent

domain field, commercial and industrial
property owners in the real estate
assessment field, oil and gas companies,
construction litigation issues, and
general real estate litigation.

◆    ◆    ◆

B e r n s t e i n -
Burkley, P.C., is
pleased to
announce the
addition of Renee
M. Kuruce to the
firm’s Bankruptcy
and Restructuring
group. She will be
r e p r e s e n t i n g
secured and unse-
cured creditors in
a variety of bank-

ruptcy matters.

◆    ◆    ◆

Kimberly S.
Tague has joined
S t r a s s b u r g e r
McKenna Gutnick
& Gefsky as an
associate. She
focuses her prac-
tice on real estate,
litigation, and con-
struction law. 

Change in Status
Sean Ryan McBride has been

placed on temporary suspension.

William P.
Bresnahan II

People on the Move
Patberg, Carmody & Ging is proud

to announce the hiring of David
Patrick King. He concentrates his
practice in the areas of medical 
malpractice litigation, personal injury
litigation, and employment litigation.

◆    ◆    ◆

Leech Tishman
recently wel-
comed Dylan B.
Spadaccino to the
firm as an associ-
ate in the 
Construction and
Litigation Practice
Groups. He will
focus his practice
on construction-
related legal 
matters. 

◆    ◆    ◆

Goehring, Rutter
& Boehm proudly
announces the
addition of Derek
K. Koget as a
member of the
firm’s Real Estate
Law, Litigation,
and Business Law
Groups. His prac-
tice includes real
estate acquisitions
and sales, lease
negotiations, land-

lord and tenant matters, financing, loan
documentation, real estate tax assess-
ments, and real estate title matters.

◆    ◆    ◆

Grogan Graf-
fam, P.C., has
announced that
Leo Gerard Daly,
chair of the firm’s
Litigation Practice
Group, was recent-
ly re-elected to a
three-year term on
the firm’s Board of
Directors. He con-
centrates his prac-
tice in commercial 
litigation, product
liability, toxic tort

litigation, environmental matters, and
insurance coverage issues.

News and Notes
Professor Harry Gruener, of the

University of Pittsburgh School of
Law, has been selected to receive a
2013 Chancellor’s Distinguished Public
Service Award. The award underscores
Pitt’s commitment to utilizing faculty
expertise to address social problems
in ways that are consistent with the
University’s teaching and research
functions. The honor recognizes his
work with the School of Law’s Family
Law Clinic, which he has structured to
serve a high volume of pro se litigants
appearing in Family Court. Gruener
also works closely with Family Court
judges to ensure that the efforts of the
clinic students are effectively targeted
and utilized.

◆    ◆    ◆

Jennifer L. Tis,
an attorney in the
Creditors’ Rights
practice group of
Bernstein-Burkley,
P.C., has been
named a member
of the board of
Dress for Success,
Pittsburgh. Dress
for Success is an
international organ-
ization that pro-
motes the economic

independence of disadvantaged women
by providing professional attire, a 
network of support, and career 
development tools. 

◆    ◆    ◆

Ira Weiss has been reappointed to
the Pennsylvania General Assembly’s
Legislative Audit Advisory Commission.
The role of the Commission is to
examine the standards of audits of
affairs of the General Assembly and
legislative agencies. It recommends
improvement measures of pre-auditing
and post-auditing of the financial
affairs of the Commonwealth, and reports
annually on those recommendations.
The Commission’s audits cover financial
information related to the General
Assembly’s expenses, offices, and 
personnel. Weiss concentrates his
practice on the representation of
school districts and municipalities.

Bar Briefs

ESTATE PLANNING

IF YOUR CLIENTS ARE CONSIDERING CHARITABLE
GIVING as part of their estate planning The Pittsburgh
Presbytery Foundation can provide a means to support
charitable work helping those in need throughout SW
Pennsylvania. For more information contact the Foundation
at www.pghpresbytery.org/pghpresbyterianfdn.htm or
Rev. Dr. Douglas Portz at 412-323-1400 Ext 318.

MOBILE NOTARY SERVICE

NOTARY IN YOUR NEIGHBORHOOD provides full time 
mobile notaries who will meet clients at their location 
anywhere in Allegheny County. Bonded and insured. Call
412-860-8711 or visit, notaryneighbor.com.

PROCESS SERVICE

INVESTIGATING

THE IMPOSSIBLE WE DO RIGHT AWAY! MIRACLES
TAKE A LITTLE TIME. EMPIRE INVESTIGATION 
412-921-4046. Visit us on our website, www.empireinv.com.

APPRAISALS

ANTIQUE AUTO APPRAISALS for all vehicles 1900 to
1990. Expert Witness. Certified Appraiser - K. Merusi.
412-731-2878.

DOCUMENT EXAMINER/

HANDWRITING

J. WRIGHT LEONARD, BCFE, CDE. Certified. Experienced
in Federal, State & Local Courts. Testimony in Civil &
Criminal Matters. 215-735-4000.

ECONOMIST/

VOC. EXPERT

WM. HOUSTON REED, Ph.D.–25+yrs. of forensic
economics & vocational eval. expertise in one report.
1-888-620-8933.

Lawyers’ Mart

Leo Gerard
Daly

Derek K.
Koget

Renee M.
Kuruce

Steven
Seel

Larry A. 
Silverman

Dylan B.
Spadaccino

Kimberly S.
Tague

Jennifer L.
Tis

Matthew
Rak
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PLJ OPINIONS IS NOW AN ONLINE PUBLICATION.
VISIT US AT WWW.ACBA.ORG/ACBA/PUBLICATIONS/

PITTSBURGH-LEGAL-JOURNAL-OPINIONS.ASP.

As an added member benefit, the ACBA has partnered with JobTarget,
the leading provider of world-class career centers, to provide our members 
with a state-of-the-art career center. 
The career center, which can be found on our website under “Career Services,” 
provides a comprehensive job search and posting resource.
 
The career center includes:
 a highly targeted focus on employment opportunities for attorneys and 

  support staff
 anonymous resume posting and job application—letting you stay connected 

  to the employment market while maintaining full control over your 
  confidential information
 an advanced Job Alert system that notifies you of new opportunities 

  matching your own pre-selected criteria
 access to industry-specific jobs—not often seen on mass job boards

Allegheny County Bar Association
Raising the Bar on Legal and Community Service

www.acba.org

CAREER SERVICES CENTER
ACBA
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