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Western District’s ADR
pilot program a success
By Lisa M. Wolfe

Local Rule of Practice 16.2 was
implemented on June 1, 2006,
making it mandatory for parties

involved in civil actions to agree upon
one of three forms of alternative dis-
pute resolution. Rule 16.2, which has
been undertaken on a pilot basis, cur-
rently pertains to all civil cases filed
since June 1, 2006 that are assigned to
Chief Judge Donetta Ambrose and
Judges David Cercone, Thomas Hardi-
man and Arthur Schwab.

“I promise, we’re not trying to
reduce the docket by implementing the
pilot ADR system,” said Ambrose dur-
ing a district court Meet & Discuss ses-
sion held on Thursday, Nov. 30, 2006.
“The number of trials in the district
has risen each year since 2003. A trial
is not a disease to be avoided like the
plague. With the ADR system, we want
to get cases that must be tried to trial
quicker and easier and allow cases that
would likely resolve to come to a reso-
lution at an earlier stage.”

The court reported that 58 cases
were referred to the ADR program
between June 1, 2006 and Nov. 28, 2006.
The mediation option was chosen in 47
cases, early neutral evaluation in nine
cases and arbitration in two cases. Cur-
rently, arbitration is the only ADR
option available to litigants at no cost.

As of Nov. 30, 2006, 52 cases
involved in the pilot program have
been resolved. Thirty-five cases settled
before the initial case management
conference and 17 settled after the
ADR reference order was issued.

Schwab mentioned that the ADR

program is encouraging counsel and
the parties to begin talking to each
other about settlement earlier than
they would otherwise, often before the
Rule 26(f) conference is held.

For the ADR sessions that have been
held to date, 28 different neutrals,
including three non-attorneys, have
been utilized.

“We are pleased with the fact that
the parties and attorneys involved with
the referred cases have selected so
many different neutrals to work with
their cases,” said Hardiman.

The ADR section of the court’s web-
site, www.pawd.uscourts.gov has an
up-to-date roster of the available neu-
trals. The website also contains
detailed information about the ADR
program’s policies and procedures.
Application forms for individuals who
are interested in serving as mediators,
early neutral evaluators or arbitrators
are also available on the site. The next
review of neutral applications will
occur this month.

The Meet and Discuss session also
gave John Boyle and John Iole, attor-
neys with Jones Day, an opportunity to
provide an update on the pro bono pro
se mediation program. The program,
modeled after the Third Circuit’s pro
bono mediation program, is a volun-
tary program for pro se litigants the
court believes would benefit from
counsel during the ADR process. Boyle
and Iole are currently involved in dis-
cussions with the bar association to
have the program become affiliated
with the Pro Bono Center. Participa-
tion in the pro bono pro se mediation

program is open to counsel admitted to
the Western District. The representa-
tion through the program is limited in
scope to the ADR proceeding.

“We welcome wide participation in
this program from members of the
Western District bar,” said Iole. “Con-
sistent with the overall goals of the
Western District ADR program, the
aim of the pro bono pilot program is to
help the court and litigants resolve
claims on an amicable basis when pos-
sible.  Hopefully, pro bono representa-
tion at this important juncture will help
to achieve this goal.”

Attorneys interested in participating
in the pro bono program should contact
Boyle at 412-394-7257 or jwboyle@jones-
day.com.

“Interested attorneys should either
call me or send an e-mail, and I’ll keep
their information on file for referrals
as they come in,” said Boyle. “The way
this program is structured, the time
commitment should be modest, and we
are particularly interested in attorneys
with a few years of federal practice
experience who might view this as an
opportunity to help resolve matters in
federal court even if their practice
doesn’t yet take them there on a regu-
lar  basis.”

The Meet and Discuss session was
held to allow members of the court to
receive feedback from attorneys and
neutrals who are participating in the
pilot program. The next Meet and Dis-
cuss session is scheduled to be held at
the Bench-Bar Conference during the
Federal Court Section’s meeting on Fri-
day, June 15. ■

Nominating Committee
seeks candidates
By Katherine E. Stout

Focusing on diversity, the Alleghe-
ny County Bar Association’s
recently-formed Nominating

Committee met on Monday, December
4, 2006 to discuss the upcoming elec-
tion of the ACBA’s newest leaders.

The Nominating Committee, select-
ed by ACBA President Kim Berkeley
Clark, is comprised of 23 members
who, themselves, represent a diverse
grouping of ACBA members.

“In selecting the members of the
current nominating committee, I want-
ed to make sure that there was racial
and gender diversity, diversity as to
age and experience, diversity in the
area of legal practice, and diversity in
involvement and participation with the
ACBA,” Clark said. “I also wanted to
include some of the members who
served on the committee last year in
order to have experienced members on
the committee.”

The Nominating Committee is seek-
ing candidates for the positions of Pres-
ident-Elect and Secretary. The commit-
tee is also seeking candidates to fill the
five Governor and eight Judiciary
Committee positions. Terms begin on
July 1, 2007.

ACBA Executive Director David
Blaner said that it is important for
diverse candidates to apply. By diverse,
Blaner explained that it is important
for both males and females to be elect-
ed, as well as candidates from differing
racial backgrounds. Blaner also said
that it is important to the ACBA that
various practice areas be represented.

“We want the composition of the
board and the Judiciary Committee to
resemble the composition of the attor-
ney population here in Allegheny
County,” Blaner said. “If we have
diverse candidates that means we are
getting diverse points of view.”

Clark also feels that it is important
for a wide range of candidates to apply
for positions within the ACBA.

“The candidates and ultimately the
bar leadership should be reflective of
the bar and of the community,” Clark
said. “Our association is committed to
diversity and the bar leadership should
reflect this commitment.”

In order to run for the position of
President-Elect, the candidate must be
an ACBA member and be a current or
former member of the ACBA’s Board of
Governors. The President-Elect posi-
tion is for a term of one year.

Candidates seeking election to the
position of Secretary should be ACBA
members. The ACBA Secretary posi-
tion is for a term of two years.

To be considered for one of the five
available Governor positions, candi-
dates must be members of the ACBA
and should have a history of active
participation in one or more of the
bar’s committees, divisions or sec-
tions. The position of Governor has a
three-year term.

Candidates seeking election to the
ACBA Judiciary Committee must be
members of the ACBA and should be
actively practicing and appearing
before judges of the Court of Com-
mon Pleas, appellate courts or feder-
al courts.

Continued on page 9
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Hon. Arthur Schwab (left), Hon. Donetta Ambrose (left center), Hon.
David Cercone (right center) and Hon. Thomas Hardiman at the District
Court’s Meet & Discuss program on Nov. 30.
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If you have observed or experienced any form
of gender bias, you may contact one of the fol-
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mittee of the Women in the Law Division. The
duty officers will keep your report confidential
and will discuss with you actions available
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Kim Brown..........................412-394-2323
Rhoda Neft..........................412-261-2753
Carol S. Mills McCarthy ....412-471-9900
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Petitions to transfer
venue must be timely
By Patrice Wade DiPietro

Arecent Supreme Court of Pennsyl-
vania decision addressed two slip-
and-fall lawsuits arising from the

same incident. Zappala v. Brandolini
Property Mgmt., Inc. and Zappala v.
The James Lewis Group T/A Brandolini
Cos., No. 12 EAP 2005 (Nov. 27, 2006).
The first set of defendants was referred
to as the “Chester County defendants”
and the second set was referred to as
the “Philadelphia County defendants.”

On Oct. 26, 1998, Michelle Zappala
was employed as a flag-person at a con-
struction site. She was to control pass-
ing traffic while PECO Energy, one of
the defendants, worked. As she walked
across the construction site to speak
with some PECO employees, she
tripped and fell on two holes at the con-
struction site that were covered with
leaves. Zappala sustained injuries to
her ankle and back. The injuries
required Zappala to have four separate
ankle operations.

On Aug. 7, 2000, Zappala, who
resides in Delaware County, filed a
complaint in Philadelphia County.
Zappala alleged that she was seriously

injured and sought $50,000 in dam-
ages for her pain and suffering, med-
ical expenses, loss of earnings, and
impairment of earning power and
capacity. Two of the defendants named
by Zappala resided in Chester County
and two resided in Philadelphia Coun-
ty. Bradolini Property Management
Inc., one of the Chester County defen-
dants, filed preliminary objections on
Sept. 1, 2000, asserting minor viola-
tions of the rules governing pleading,
but the preliminary objections did not
challenge venue.

Zappala later learned of additional
defendants and filed a second complaint
in October 2000, claiming the same
harm as in the first complaint and nam-
ing additional Chester and Philadelphia
County defendants. The complaint
alleged that all defendants were
involved in the ownership, possession,
control, inspection, maintenance, or
repair of the accident site, and that each
breached its duty to Zappala, a business
invitee, by allowing, causing or failing to
correct a dangerous and defective con-
dition on the property. The Chester
County defendants filed an answer
asserting that they did not conduct any

business in Philadelphia.
The trial court consolidated the two

actions. Following discovery, the
Philadelphia County defendants filed
motions for summary judgment, assert-
ing that they did not have ownership
interest or responsibility in the land
where the accident occurred and
breached no duty to Zappala. As a result
of the motions, the trial court dismissed
the Philadelphia County defendants.

The Chester County defendants then
filed a motion to transfer venue pur-
suant to Pa. R.C.P. 1006(e), arguing that
Zappala improperly brought the case in
Philadelphia County. Zappala opposed
the motion by arguing that Chester
County defendants were barred by the
explicit language of Rule 1006(e),
which provides: “Improper venue shall
be raised by preliminary objection and
if not so raised shall be waived.”

The trial court transferred the action
to Chester County. The trial court
opined that a preliminary objection
asserting improper venue must be
raised at the first reasonable opportuni-
ty, which, in the case at hand, was after
the Philadelphia County defendants

Pre-employment strength test
has disparate impact on women
By Maria Greco Danaher

Dial Corporation was sued by the
Equal Employment Opportunity
Commission (EEOC) for gender

discrimination under Title VII. The law-
suit was filed on behalf of a number of
women who had applied for work at Dial,
but who were not hired because of a pre-
employment strength test. At trial, a jury
found that the company engaged in a
pattern and practice of discrimination
against women. The district court fur-
ther concluded that Dial’s use of the
strength test had an unlawful disparate
impact on female applicants. Both deci-
sions were upheld by the 8th U.S. Circuit
Court of Appeals. EEOC v. Dial Corp.,
No. 05-4183/4311 (8th Cir. Nov. 17, 2006).

Dial’s Fort Madison, Iowa plant pro-
duces canned meat. Entry level
employees were assigned to the
sausage packing area, where employ-
ees were expected to carry 35 pounds
of sausage at a time and to lift and load
it at heights of up to five feet off the
floor. Employees often walked the
equivalent of four miles in the course
of a work-day.

Because employees in the packing
area experienced a disproportionate
number of injuries compared to the
rest of the plant, Dial implemented a
number of measures beginning in 1996
in an attempt to reduce those injuries.
In 2000, Dial began using a Work Toler-
ance Screen (WTS) strength test to
evaluate potential employees. The
seven-minute test consisted of repeti-
tively lifting a 35 pound bar, carrying it,
and loading it onto bars that were 30
and 60 inches off the floor. An occupa-
tional therapist watched each candi-
date’s performance, documented the
number of lifts accomplished, and

added comments on each candidate. As
of 2001, the plant nurse also observed
the test and had ultimate hiring author-
ity based on her observations.

In the three years before the WTS
was introduced, nearly 50 percent of
the individuals Dial hired were women.
Once the test was implemented, the
percent of women hired dropped to 15
percent, and ultimately fell to eight per-
cent. While injuries among the packing
floor employees decreased after the test
came into use, that downward trend
started in 1996 when the company
established additional safety measures.

In 2002, the EEOC brought an action
on behalf of 54 female applicants who
were not hired by Dial after taking the
WTS. In 2004, a jury heard the case and
determined that Dial had “engaged in a
pattern and practice of intentional dis-
crimination” against female job appli-
cants beginning in April 2001. Following
the trial, the court ruled on an addition-
al claim that the WTS had a disparate
impact on female applicants. The court
found that Dial did not show a “business
necessity” for using the WTS. As a
result, the court determined that the
WTS had an unlawful disparate impact
on females. On appeal, Dial challenged
the court’s denial of its motion for judg-
ment as a matter of law and attacked the
finding of unlawful disparate impact
with the argument that the WTS drasti-
cally decreased the number of injuries
in the plant’s packing area.

The 8th Circuit upheld the lower
court’s decisions, finding sufficient evi-
dence to support the jury’s finding of
intentional discrimination. Such evi-
dence included the fact that the percent-
age of women who passed the WTS
declined with each implementation of
the test, and evidence that women and

men received similar comments on their
test forms, but only the males received
employment offers. Further, the lower
court’s finding of disparate impact was
supported by the fact that Dial failed to
demonstrate that the WTS was a busi-
ness necessity, because the incidence of
injuries began to decline after the 1996
safeguards were instituted.

One troubling—and ultimately
determinative—factor in this scenario
was the subjective element added by
the review of the test results by the
plant nurse. The fact that the test crite-
ria may have been inconsistently
applied by the individual with hiring
authority played a pivotal role in the
jury’s verdict, and in the courts’ deci-
sion to uphold it. Further, in order to
avoid disparate impact, any pre-
employment test must be “consistent
with business necessity.”

While Dial argued that its injury-
reducing business purpose was valid
because overall injuries decreased fol-
lowing implementation of the WTS, evi-
dence indicated that plant injuries
actually began to decrease before the
WTS was instituted. Evidence also
indicated that the injury rate for
women employees was lower than that
for men in two of the three years pre-
ceding the WTS.

Employers who decide to institute a
universal pre-employment test should
be cognizant of the fact that they ulti-
mately may be called upon to prove the
business-related necessity of the chal-
lenged procedure, and therefore should
ensure that there are no other meas-
ures that could not produce the same
results without the disparate impact
upon a protected group. ■

Copyright © Dickie, McCamey & Chilcote,

2007. All rights reserved.

Continued on page 9
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Single threat, absent proof of harm,
insufficient for retaliation conviction
By Jason Miller

The Pennsylvania Supreme Court
recently determined that a single
act of unlawful conduct, absent an

objective showing of harm, is not
enough to satisfy the requirements of
the retaliation statute, 18 Pa.C.S. §4953.
Commonwealth v. Ostrosky, No. 19
WAP 2005 (Nov. 22, 2006). The court
found that to consider all unlawful acts
harmful, absent an independent show-
ing of harm, would make the legisla-
ture’s use of the word “harm” sur-
plusage. Moreover, an amendment to
the statute demonstrated the legisla-
ture’s intent to require multiple acts of
unlawful conduct for threatening acts
to be actionable.

In 2002, Jeremiah Ostrosky was
ordered to pay restitution to James and
Andrea Foster for damage caused when
he vandalized their automobile. The
damage to the vehicle totaled $2,200.
Thereafter, on Sept. 20, 2002, Ostrosky

encountered James Foster at a Glass-
port Area High School football game.
The encounter started when Foster, a
high school band chaperone, observed
Ostrosky speaking with band members
during the game. Foster approached
Ostrosky and told him that band mem-
bers were not permitted to talk during
the game and told to move on. After Fos-
ter spoke to him, Ostrosky left the area.

About an hour later, Ostrosky
returned to the area and approached
Foster to talk to him about the vandal-
ism incident. Ostrosky blamed Foster
for getting him into trouble and said it
was his fault that he had to pay the
restitution. Ostrosky then became bel-
ligerent, called Foster a vulgar name
and threatened to beat him up.

Foster found the comments to be
humorous until Ostrosky said “you
ain’t going to find this funny when I
am slapping your wife around.” At
this point, Foster became concerned
about Ostrosky’s comments and

began looking for help. Bystanders
approached the two, who were then
involved in a verbal altercation.
The incident ended when Foster
walked away and police arrived and
arrested Ostrosky.

Ostrosky was charged with one count
of violating the retaliation statute, 18
Pa.C.S. §4953; two counts of terroristic
threats, 18 Pa.C.S. §2706; one count of
disorderly conduct, 18 Pa.C.S.
§5503(a)(1-4); and two counts of harass-
ment and stalking, 18 Pa.C.S. §2709.

Regarding the retaliation statute,
the commonwealth alleged that
Ostrosky harmed the Fosters by mak-
ing terroristic threats, engaging in dis-
orderly conduct, and harassing and
stalking them. The commonwealth also
alleged that Ostrosky committed the
unlawful acts with the intent to retali-
ate against the Fosters for their role in
his earlier vandalism charges.

After a two-day bench trial, the trial
court convicted Ostrosky on the charges.

Regarding the retaliation statute, the
trial court held that the commonwealth
proved beyond a reasonable doubt that
Ostrosky harmed Foster by unlawful
action. The court determined that the
threats and other crimes were commit-
ted in retaliation for his earlier vandal-
ism charge.

Ostrosky was sentenced to two con-
current terms of seven to 23 months
incarceration with permission for
alternative housing and work release to
be followed by one year of probation.
The incarceration applied to the crimes
of retaliation and terroristic threats.
Ostrosky filed post-trial motions, which
the trial court denied.

Ostrosky then appealed to the Penn-
sylvania Superior Court alleging that
the evidence was insufficient to sustain
a conviction under the retaliation
statute. Ostrosky argued to that the trial
court erred in convicting him because
the commonwealth failed to demon-

Employee prevailing arbitration
does not acquire unlimited tenure
By Maria Greco Danaher

The 3d U.S. Circuit Court of
Appeals recently determined that
an employer was free to termi-

nate an employee a second time after
reinstating him as part of the resolution
of an earlier but unrelated incident.
United Food & Commercial Workers
Union v. Excel Corp., No. 05-2091/2259
(3d Cir. Dec. 1, 2006).

Excel Corporation—now known as
Cargill Meat Solutions Corporation—
suspended two employees on Oct. 31,
2002 in order to investigate a claim that
the two attempted to steal meat from
Excel by using a stolen receipt. On the
following day, both individuals were
informed that they were fired. During
the termination meeting, one of the
employees, Jose Diaz, allegedly
attacked and injured a security guard.

The union grieved the terminations,
and the issue was heard by an arbitra-

tor. At the conclusion of that proceed-
ing, the arbitrator issued an award in
favor of the individuals. The written
ruling stated that the “company did not
establish just cause to support termina-
tion of the grievants for ‘attempting to
steal Excel company meat.’” The arbi-
trator specifically addressed the alle-
gation of Diaz’s violent behavior by
stating that Diaz’s alleged conduct was
not considered as a basis for determin-
ing whether the company had just
cause for terminating him.

In response to the arbitrator’s deci-
sion, Excel sent Diaz a letter, informing
him that he would receive back pay for
the period of his suspension, but that
his employment was terminated as of
the date of his incident with the securi-
ty guard. The union filed a lawsuit to
enforce the award of reinstatement,
arguing that the original decision man-
dated that Diaz be returned to work.
The district court held that Diaz must

be reinstated pursuant to the initial
arbitral award, but that the employer
was free to terminate him a second
time. On appeal, the Third Circuit held
that Excel’s payment of back pay acted
as an effective reinstatement and that
the company was free to terminate Diaz
a second time based on the independent
issue of the alleged assault, pending
arbitration of that particular issue.

The court’s decision was based upon
decisions from other appellate courts in
which similar situations had been
reviewed. The Seventh Circuit has held
on various occasions that when an arbi-
trator makes his decision based solely
upon evidence known to an employer at
the time of termination, a subsequent
discharge can be based upon evidence
that existed at the time of the initial dis-
charge if such evidence was not includ-
ed as part of the initial review and deci-
sion by the arbitrator. In this case, the
arbitrator was aware of the allegations

of assault, but specifically excluded
those allegations as a basis of his deci-
sion. Excel submitted the information;
the fact that information was not con-
sidered by the arbitrator did not make
the subsequent termination improper.

The union expressed concern that the
Third Circuit’s decision would encour-
age employers to hold reasons for a sec-
ond discharge in reserve in order to
undermine an adverse arbitration
award. However, because Excel made
the arbitrator aware of the facts of the
alleged assault, that argument is point-
less under these facts. However, employ-
ers should not keep available informa-
tion from an arbitrator and attempt to
use it as a defense to its compliance with
an adverse award. To do so would risk a
decision contrary to the favorable ruling
Excel obtained in this case. ■

Copyright © Dickie, McCamey & Chilcote,

2007. All rights reserved.
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From the ACBA

2007 brings new challenges for Stroyd
By Tracy Carbasho

Former ACBA President Art
Stroyd ended 2006 by embarking
on a new challenge and started

the new year by making a career move.
He began serving as president of

the Academy of Trial Lawyers of
Allegheny County on Nov. 1, 2006 and
left Reed Smith to work at a smaller
firm beginning on Jan. 1. He joined
Reed Smith in 1975 and has accumu-
lated extensive trial experience in all
areas of civil litigation.

“Art is a great trial lawyer and an
even better person,’’ said Gregory B.
Jordan, firm-wide managing partner of
Reed Smith. “He has made a big
impact on Reed Smith and we wish him
nothing but the best. I have no doubt
that he will do well and you can be sure
we will have him on the top of our list
for referrals where we need help.’’

Stroyd announced plans to leave
Reed Smith to work at Del Sole
Cavanaugh, which is now known as Del
Sole Cavanaugh Stroyd on Dec. 11. He
will be joining his friends and former
Reed Smith colleagues Stephen Del
Sole, Patrick Cavanaugh, Richard
Swanson and Bryan Devine. Joseph Del
Sole, a retired president judge of the
Superior Court of Pennsylvania, serves
in an of counsel capacity at the firm.

“I have known Art for a number of
years. He recruited me to Reed Smith
and I tried cases with him there prior to
forming Del Sole Cavanaugh,’’ said
Stephen Del Sole. “He is an outstanding
attorney who brings with him a depth of
knowledge and courtroom experience
that few attorneys can claim.’’

Del Sole said Stroyd has a unique
ability to distill complex legal and fac-
tual issues to their essence and con-
vincingly advocate for his position in
plain English. He also noted that his
colleague’s reputation throughout the
bar and the judiciary, along with his
legal knowledge and courtroom ability,
will enhance the firm’s capability and
raise its profile.

Stroyd is anxious to get back in
touch with the local trial practice.

“When I joined Reed Smith, there
were about 125 attorneys. Now, there
are 10 times that number and it’s grow-
ing to an international corporate cul-
ture,’’ he said. “I like the camaraderie
of dealing with local judges and attor-
neys. That’s the reason I decided to
practice law in the first place, but I
found myself being more detached
from local courts and local clients at
Reed Smith.’’

During his tenure at Reed Smith, he
served in numerous leadership roles,
including partner, managing partner,
head of the litigation group, practice
leader for the products liability and
insurance coverage group and most
recently as dean of the School of Law of
Reed Smith University, where he was in
charge of training members of the firm’s
litigation department around the world.

“The goal of Del Sole Cavanaugh
Stroyd is to provide high-quality legal
services. Being smaller and more nim-
ble, we can be more focused on local
clients with rates reflective of this
economy and not the economy in New
York,’’ he said.

Stroyd’s career change is a perfect
complement to his new role as president
of the Academy of Trial Lawyers since
his strength is in the area of trial prac-
tice. During his one-year term as presi-
dent, he will oversee operations of the
academy and will make sure the group’s
efforts are focused on accomplishing the
mission of working with the state and
federal courts to improve the judicial
system and fostering a spirit of civility
among trial lawyers in the county.

Michael Louik, immediate past pres-
ident of the academy and a partner at
Rosen Louik & Perry, said Stroyd will
do a good job at the helm.

“Art brings to the academy a history

of distinguished and progressive serv-
ice to our profession and we are lucky
to have him,’’ said Louik. “The acade-
my sets the standard for trial practice
in Allegheny County and it is commit-
ted to integrity, civility and the highest
quality of advocacy.’’

W. Thomas McGough Jr., a partner
at Reed Smith who served as ACBA
president from 1999-2000, said Stroyd
has a keen intellect and a great ability
to persuade. As a member of the acad-
emy for 15 years, McGough has defi-
nite ideas about what he would like the
group to achieve going forward under
Stroyd’s leadership.

“I would like to see the academy
continue to diversify its membership,
not only along gender and demograph-
ic lines, but also within the profession
itself,’’ he said. “What trial lawyers and
judges do has evolved a long way from
the day when jury trials were the rule
rather than the exception. The acade-
my carries a lot of water for the entire
legal profession in Allegheny County.
Its deliberate effort to ensure the pro-
fessional diversity of its members gives
it a high degree of credibility with
other lawyers and with the judiciary.’’

Stroyd said the primary objectives
of the academy are to improve the
administration of justice, elevate the
standards of trial practice and main-

tain the same high ethical standards for
which Pittsburgh trial lawyers have
been known. He is currently working
with the academy’s Board of Governors
to define 2007 objectives, which will
include working to make sure judges
are accountable for their integrity and
knowledge of the law but are not sub-
jected to popular opinion and polls.

Other goals for this year will include
fostering the academy’s atmosphere of
camaraderie.

“Because we carefully select expe-
rienced trial lawyers who are masters
of advocacy with careers that have
been marked by the highest standards
of ethical conduct, professionalism,
civility and collegiality, the academy
can speak with a balanced voice on
important issues that impact the
administration of justice,’’ added
Stroyd. “It is important that we pro-
mote an atmosphere of civility and
camaraderie in the bar so that we can
speak with a shared voice.’’

The academy, which currently has
250 members, invites lawyers to apply
for membership based on their skills
and accomplishments in the court-
room, as well as an established reputa-
tion for professionalism and civility.
There is a long waiting list of attorneys
who would like to be members and
membership is limited to 250.

Stroyd stressed that membership
standards are rigorous and members of
the trial bar who are interested in join-
ing the academy should establish a
strong reputation for being prepared
for court appearances and depositions
and exhibit professional and courteous
behavior with all parties.

The road to the presidency is a long
one with each president having served
for six years as an officer in various
capacities, such as treasurer, secretary
or vice president before becoming
president-elect. Stroyd has been a
member of the academy since 1985.

“Heading a group of top lawyers in
the county provides an opportunity
for me to elevate our profession and
make a difference in our county’s
judicial system,’’ he said when asked
why he wanted to be president. “I
have had the luxury of working with
and against talented, disciplined and
reputable lawyers during my career
and I welcome this chance to give
something back to our profession so
that younger lawyers can enjoy the
same kind of environment.’’

After receiving a degree in econom-
ics in 1967 from Kenyon College in

On-target investment results are no random walk, but a simple function of research firepower applied at the exact
intersection of value and opportunity. At Fort Pitt Capital Group, we stay within our circle of competence.
We avoid the sort of scattershot thinking which makes investing more complex than it needs to be.

We calculate, plan and execute for our customers in a way that leaves little room for error, and we tell you exactly
how your account is doing. If this sort of point-blank approach sounds good, or if lately your investment results have
been more miss than hit, give us a call at Fort Pitt Capital Group.

MANAGING PORTFOLIOS OF STOCKS, BONDS AND NO-LOAD MUTUAL FUNDS

P I T T S B U R G H  •  N A P L E S

412.921.1822
WWW.FORTPITTCAPITAL.COM

PHOTO PROVIDED BY ART STROYD

Art Stroyd (right) recently succeeded Michael Louik (left) as president of
the Academy of Trial Lawyers of Allegheny County. Stroyd is a former
president of the Allegheny County Bar Association and a partner at Del
Sole Cavanaugh Stroyd.

Continued on page 9
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Civil Division revises
its local rules
By Civil Division staff

Do you ever appear before judges
in the Civil Division of the
Allegheny County Court of Com-

mon Pleas? If so, you need the new
Local Rules.

Have you noticed that Local Rule
208.3(a) is not a part of your published
copy of the Local Civil Rules? Do you
wonder whether Local Rule 249 still
exists? Do you believe that the guide-
lines for small claims should be found
with the Local Rules for compulsory
arbitration rather than under Local
Rule 1019(2) “Contents of Pleadings.
General and Specific Averments”? Do
you worry that you’ll notify a large
number of lawyers to show up at a cer-
tain time only to arrive and find that
you have the wrong judge and at a time
when the correct judge is not hearing
motions? You need to consult the all
new local civil rules.

The Civil Division has updated all of
its Local Rules. They were adopted by
the Board of Judges on Oct. 4, 2006,
published in the Pennsylvania Bulletin
and became effective Dec. 4, 2006.
Eight local rules dealing with motions

practices will become effective when
published online at www.ujsportal.us.

Led by Alice S. Johnston, an ad hoc
committee of Cecilia R. Dickson, Kevin
K. Douglass, David A. Strassburger,
and Administrative Judge R. Stanton
Wettick, Jr., reviewed and rewrote the
Local Civil Rules to reflect the current
workings of the Civil Division, to
renumber the rules so that they mirror
the numbering system of the state
court rules, and to include forms used
by the Civil Division.

The ad hoc committee’s draft was
then reviewed by Catherine C. Ger-
hold, Judge Wettick’s law clerk, and
Virginia S. Scott, chair of the Allegheny
County Bar Association’s Committee
on Local Civil Rules, with final com-
ments made by that committee.

Thanks to Lisa Mason and the Court
Systems staff, the new Local Civil
Rules are now available on-line at
www.alleghenycourts.us. Click on
“Civil,” and then “Court Rules.” The
website also displays a calendar show-
ing the times and places of motions
each month. Click on “Civil” and then
“Motions-Calendar” to find this infor-
mation. ■

Robert F. Burkardt, a for-
mer state representa-
tive and a longtime

attorney, passed away on Fri-
day, Dec. 1, 2006. He was 83.

Burkardt grew up in High-
land Park and graduated from
Central Catholic High School.
Like many at the time, after
high school, Burkardt entered
the Army and served in WWII,
first as an infantryman and
later as a pilot in the Army Air Forces.

After leaving active duty, he attend-
ed the University of Pittsburgh, from
which he received both his bachelor’s
and law degrees. Burkardt remained in
the military after his discharge and
served as a judge advocate general
before retiring with the rank of lieu-

tenant colonel.
Burkardt was one of the

founders of the ACBA Young
Lawyers Division and he was a
past member of the executive
committee. Burkardt was also
involved with numerous com-
munity organizations, includ-
ing the American Legion, the
Pitt Law Alumni Association
and the Pitcairn-Monroeville
Sportsmen’s Club.

Burkardt’s wife of 62 years,
Donna, preceded him in death. He is
survived by his daughers, Meg, with
whom he practiced law, and M. Janet;
his sons, David and Robert; and his
brother, Edward. Burkardt is also
survived by 17 grandchildren and 12
great-grandchildren. ■

In Memoriam

Robert F. Burkardt, 1923 - 2006

Vincent St. Johns, a veter-
an of the City of Pitts-
burgh’s law department,

passed away on Nov. 28, 2006
at the age of 82.

St. Johns, the son of Lithuan-
ian immigrants, was raised in
Esplen and received his under-
graduate degree from the Uni-
versity of Pittsburgh. He
received a scholarship to Har-
vard Law School and after
graduation he returned to Pittsburgh to

work for the Urban Redevelop-
ment Authority.

In 1971 he joined the city’s
law department, where he
served as City Council parlia-
mentarian. He remained with
the law department until his
retirement.

After his retirement, St.
Johns and his wife, Rosarii,
wrote and edited a book of
poetry titled, Dragons Slain

and Stars Whole. ■

Vincent St. Johns, 1924 - 2006

Do You Have Any Jury Verdicts to Report?
If so, please forward the following information: Court; Case Number; Jury Verdict; Date of Verdict; Judge; Plaintiff ’s Attorney; Defendant’s Attorney;

Type of Case; Experts; and Remarks to: Jennifer Pulice, ACBA, 400 Koppers Building, 436 Seventh Avenue, Pittsburgh, PA 15219

Begin your day with us at the new
www.pittsburghlegaljournal.org
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News and Notes
At the Dec. 19 meeting of the Board

of Governors the following individuals
were accepted as new ACBA members:
Beth N. Arnold, Andrew H. Aurand,
Richard J. Bedford, Jason T. Bertram,
Kenneth R. Brannigan, III, Marc A.
Brooks, Oliver R. Brooks, Christopher
M. Buell, Michael J. Bushwack, Sara A.
Chandler, Danielle T. Cortese, Gene M.
Crescente, Rohit K. Dharwadkar,
Michelle A. Donahue, Alison E. Eades,
Mitra M. Eskandari-Azari, Matthew
Frederick, Lisa M. Gaiser, Wendy A.
Germain, Kenneth E. Gray, Jr., Marsha
C. Grayson, Jason A. Green, Keenan D.
Holmes, Paul J. Jalsevac, Jeremy J.
Jester, Kristi L. Johnson, Mariah L.
Lewis, Marguerite D. Link, Jill E. Lip-
man, Nicole W. Lobaugh, Robert G.
Lovett, Jr., Sara E. Mansell, Michelle A.
Mantine, Karen Marryshow, Paul C.
McCaffrey, Travis L. McElhaney, Don-
ald J. McKay, Geoffrey W. Melada,
Daniel R. Miller, Bryan J. Milo, Meghan
L. Palmer, Matthew S. Payne, Aaron M.
Ponzo, Harry A. Readshaw, Christina A.
Rogers, Amy Roy, Amber Schuknecht,
Robert A. Scott, Sashidhar Segu, Lind-
sey A. Segu, Jessica L. Sharow, Megan
E. Smith Miller, Brienne Terril, Emily
B. Thomas, John K. Trant, Dawn T.
Williams, Lisa D. Woods, Lisa A.
Zemba, and Adam M. Zihar. The follow-
ing law students were also accepted as
new ACBA members: Brock E. McCan-
dless and David S. Sheldon.

◆    ◆    ◆
The Collaborative Law Association of

Southwestern Pennsylvania announced
its officers at its first annual meeting on
Dec. 1, 2006. CLASP’s officers are:

President, Paula Hopkins; Treasurer,
Mark Gubinsky; and Secretary, Jeffrey
L. Pollock.

◆    ◆    ◆
Louis C. Long, a

partner with Pietra-
gallo Bosick & Gor-
don, LLP, was
appointed a direc-
tor of the Pennsyl-
vania Defense Insti-
tute, the state’s
1,000-member asso-
ciation of defense
trial attorneys and
claims executives.

◆    ◆    ◆
Goehring, Rutter

& Boehm announced that Brian T. Lin-
dauer and Jeffrey R. Hunt have been
named 2006 Pennsylvania Super
Lawyer Rising Stars.

◆    ◆    ◆
Dickie, McCamey & Chilcote, P.C.

announced that 19 of its attorneys have
been recognized by their peers for
inclusion in the 13th edition of The Best
Lawyers in America. The following
attorneys have been listed in the book:
David J. Armstrong, Frederick W. Bode
III, Charles G. Brown, Joseph S. D.
Christof II, William D. Clifford, John C.
Conti, David B. Fawcett, J. Lawson
Johnston, Maureen Kowalski, Robert J.
Marino, Thomas H. May, James R.
Miller, Wilbur McCoy Otto, John T.
Pion, Ralph J. Saunders, Jr., Daniel P.
Stefko, James D. Strader, John Edward
Wall, and Steven W. Zoffer.

◆    ◆    ◆
Dell, Moser, Lane & Loughney, LLC

announced that two of its members,
George A. Power and Brad D. Trust,

have been named 2006 Pennsylvania
Super Lawyer Rising Stars.

◆    ◆    ◆
The law firm of Friday, Porta, Cox &

Ward, LLP recently formed and estab-
lished offices in Pittsburgh. The firm’s
principals are Peter D. Friday, Cynthia
M. Porta-Clark, Brian D. Cox and
James C. Ward. Concentrating in the
areas of personal injury, workers’ com-
pensation, insurance and social securi-
ty litigation, the firm is located at 3220
West Liberty Avenue, Pittsburgh.

◆    ◆    ◆
Kimberly J. Kisner, principal of

Kisner Law Firm, was selected by
Pittsburgh Magazine and the Pitts-
burgh Urban Magnet Project as one of
2006’s 40 Under 40.

People on the Move
Laura D. Phillips has joined Phillips

and Faldowski as a litigation associate.
Phillips concentrates her practice in the
areas of medical malpractice, premises
liability and workers’ compensation.

◆    ◆    ◆
Eckert Seamans Cherin and Mellott,

LLC announced that Gwendolyn R.
Acker Wood, Ph.D. has joined the firm
as an associate. She will concentrate her
practice on intellectual property law.

◆    ◆    ◆
Goehring, Rutter & Boehm

announce the addition of three new
associates to their firm: Joseph W.
Gramc, Derek K. Koget, and Elizabeth
P. Sattler. Gramc plans to focus his
practice on intellectual property and
school and municipal law. Koget
intends to focus in the areas of real
estate law, school and municipal law,

business law and civil litigation. Sattler
joins the firm with a focus in school and
municipal law and civil litigation.

◆    ◆    ◆
Walter Zimmerman recently joined

Johnson Controls, Inc. as chief intel-
lectual property counsel.

◆    ◆    ◆
Kathryn M. Kenyon has joined the law

firm of Pietragallo Bosick & Gordon, LLP
as an associate in the Pittsburgh office.

Changes in Status
William Emanuel Papas has been

disbarred from the Bar of the Common-
wealth effective Nov. 21, 2006.

◆    ◆    ◆
Sandy W. Scichilone has been dis-

barred on consent from the practice of
law in the U.S. District Court for the
Western District of Pennsylvania effec-
tive Nov. 29, 2006.

◆    ◆    ◆
Marcia M. Ziki has been disbarred

on consent from the practice of law in
the U.S. District Court for the Western
District of Pennsylvania effective Nov.
29, 2006.

◆    ◆    ◆
Rolf R. Larsen has been disbarred

from the Bar of the Commonwealth
effective Nov. 30, 2006.

◆    ◆    ◆
Richard J. McCague has been sus-

pended from the Bar of the Common-
wealth for a period of two years effec-
tive Nov. 30, 2006. ■
All submissions for “Bar Briefs” or “In Memoriam”

should be sent to the attention of David Blaner,

ACBA Executive Director, 400 Koppers Building,

436 Seventh Ave., Pittsburgh, Pa., 15219, or e-

mailed to dblaner@acba.org.

Bar Briefs

Louis C.

Long

PHOTO BY LISA WOLFE

WLD Vice-chair Gretchen Kelly and Krysia Kubiak enjoy a drink at WLD’s Holi-
day Party at McCormick and Schmick’s in the SouthSide Works on Dec. 6, 2006.
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Chair Coffey’s Corner
By Hal D. Coffey

As you can see
from this month’s
YLD page, the end of
2006 was a very busy
time for us. From the
Fifth Annual Skate-a-
Thon at the PPG ice
rink to distribution of
presents to children
in local shelters for
the YLD Children’s

Holiday Party to the double dose of
YLD events on Dec. 13—Lunch with
Judge Wettick in the afternoon and
drinks and munchies at the YLD Holi-
day Party in the evening.

Now, as we roll into the second half
of our ACBA year, we have a bevy of

great programs on tap. The Second
Annual Carnivale Monte Carlo Night,
benefiting the ACBF’s LRAP pro-
gram, is tentatively scheduled for
Friday, March 23 at the Rivers Club.
The YLD Education Committee will
be busy this spring with its Lunch
with the Out-of-County Judges in
February, the new Young Litigators
Series in March and the Third Annu-
al Community Involvement Fair in
the spring.

With the year more than halfway
done, we must also look toward the
2007-2008 year when Mark A. Martini
will be taking over as YLD Chair. As I
have mentioned in this column and at
the YLD Midyear Meeting in October, if
you are ready to take that next step and
seek a position of leadership within the

Young Lawyers Division Page

YLD’s Skate-a-Thon
a success
By Kevin Eddy

On November 28, 2006, members of
the Young Lawyers Division laced
up their skates for the fifth annual

Skate-a-Thon. Thanks to balmy Novem-
ber weather, we had an amazing turnout.
We had a strong showing of individual
skaters, as well as teams from Grogan
Graffam, P.C., Dapper, Baldasare, Ben-
son, Behling & Kane, P.C., and the Bern-
stein Law Firm, P.C. This year, half of the
money raised from the Skate-a-Thon will
be donated to Attorneys Against Hunger
and half will be donated to the Loan
Assistance Repayment Program. Partic-
ipating this year were, Mike Feeney,
Holly Whalen, Sherri Weber, Hal Coffey,
Robert Leidgh, Doug Stipanovich, Jen-
nifer Phillips, Lorainne Hurtack, Beth
Brandstetter, Natalie Kreter, Catherine
Catanzaro, Rob Hawkins, Scott
Schuester, Carrie Weletz, Hal English,
Justin Goldstein, Rita DeCaria, Jeff Pol-
lock, Mandi Scott, Joe Gramc, Megan
Turnbull, Erin Boyts, Sydne Broffman,
John McGinley, Kirk Burkley, Robert
Fratto, and Marla Presley. Thanks to the
efforts of these people, the Skate-a-Thon
raised $2,653.00.

We wish to recognize the team from
Grogan Graffam, P.C., which raised the
most money as a team. We also want to
recognize former YLD chair Justin
Goldstein, who raised the most money
individually. A special thanks to Rick
Nesbit from Special Counsel, who
donated free beverages to all partici-
pants, and to the law firm of Dickie,
McCamey & Chilcote, P.C., which gra-
ciously sponsored the prizes for those
who raised the most money.

Most importantly, thank you to all
those in the community who sponsored
the participants. Without your help,
this would never happen. ■

Holly Whalen, an associate at Grogan Graffam,
puts on her ice skates during the YLD’s fifth annu-
al Skate-a-Thon on Nov. 28.

YLD, consider running for YLD Coun-
cil. There are five seats available on
YLD Council in 2007-2008. Applications
will be made available through the YLD
Sidebar and our website, www.acba.org
/ACBA/young_lawyers_section/, so
make sure to be on the lookout. Or just
contact Mark Martini at mmartini
@rlmlawfirm.com or me at hcoffey
@grogangraffam.com for more infor-
mation. We will also be updating you
with information on next year’s Bar
Leadership Initiative Class, the YLD
Liaisons Program and YLD Awards,
including the Outstanding Young
Lawyer award. As always, if you are
not receiving the YLD Sidebar, contact
Pam DeCecco at pdececco@acba.org
or (412) 402-6613.

The first six months of my term as
YLD Chair have been hectic and excit-
ing and I can’t wait to see more new
faces at YLD events for the last few
months, culminating with our hospital-
ity suite at Bench-Bar. ■

Children’s Holiday Party allows
YLD members to give back
By Shannon Barkley

Each year, for the past 18 years, the
ACBA Young Lawyers Division
has hosted holiday parties for

children who reside in homeless shel-
ters throughout Allegheny County. This
program, which provides gifts for chil-
dren who would otherwise do without
during the holiday season, could not
exist without the generosity of people
who, each year, make personal dona-
tions and coordinate gift donations
through their offices.

On Saturday, Dec. 9, 2006, lawyers
and support staff met at the ACBA
offices on the ninth floor of the City-
County Building. The volunteers
wrapped the donated gifts and pre-
pared juice & cookie trays for delivery
to shelters throughout Allegheny Coun-
ty. Santa Claus delivered the gifts along
with lawyers and support staff who
acted as elves. Each child was person-
ally called up to receive a gift from
Santa. The children were also given an
opportunity to have a Polaroid photo
taken with Santa.

This party originally started out as
a holiday party for the children of
lawyers who were members of the
Allegheny County Bar Association.

Someone pointed out that it made
more sense to provide gifts and a
party for children who would other-

wise do without during the holiday
season and the party has become a

PHOTO BY CHERI MCDONALD

YLD Chair Hal D. Coffey, Sherie Painter, Jonathan “Elf” Dorn, Dr. David P. “Santa”
Dorn, Lisa A. Borrelli and YLD Council Member Melissa L. Ruefle take time out
from distributing toys, cookies and good cheer at the YWCA in McKeesport.

Continued on page 10
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Having the right team 
makes all the difference

Employment Litigation Attorneys
Pittsburgh, Pennsylvania
(412) 338-1100
www.rothmangordon.com

James W. Carroll, Jr., Esq. Colleen Ramage Johnston, Esq. Cami L. Davis, Esq.

Continuing Legal Education
sponsored by the ACBA and PBI

C L E  P R O G R A M S

ACBA Registration Information: Register for any of these programs via: Mail: CLE Dept., ACBA, 400
Koppers Building, 436 Seventh Avenue, Pittsburgh, PA 15219; Fax 412-261-6438; Phone: 412-402-6613.
PBI Registration Information: MAIL: PBI, 5080 Ritter Road, Mechanicsburg, PA 17055-6903; FAX:
(717) 796-2348; PHONE: (717) 796-0804 or (800) 932-4637; ON THE WEB: www.pbi.org. All PBI CLE
programs are sponsored by The Pennsylvania Bar Institute & The Allegheny County Bar Association.

ALTERNATE DISPUTE
RESOLUTION

Representing Clients in Mediation:
What Works, What Doesn’t

Credits: 2 substantive and 1 ethics • When: Tuesday, January 16, 2007; registration begins at 8:00 a.m.
The program will be held from 8:30 a.m. to 11:45 a.m. • Where: ACBA Conference Center
Auditorium, 920 City-County Building • Cost: $85 for Federal Court Section members, $90 for non-
section members, $110 for non-ACBA members and $35 for no CLE credit or non-lawyers. Register
with ACBA.

CIVIL LITIGATION
Winning the “Fall Down” Case

Get the tools you need to win your next slip and fall case. Benefit from practice
pointers and trial techniques that will be discussed throughout the afternoon.

Credits: 3 substantive • When: Thursday, January 11, 2007; 1:00 p.m. to 4:15 p.m.; registration and
lunch begin at 12:30 p.m. • Where: Koppers Bldg., 9th Fl., 436 Seventh Ave. • Tuition includes
course book and lunch: Member-Pa., or any co. bar assn.: $179; Member admitted after 1/1/03:
$159; Nonmember: $199; Paralegals attending with an attorney: $99; Paralegals attending alone:
$129; Judges & judicial law clerks: $90; Judges & judicial law clerks admitted after 1/1/03: $80. Regis-
ter with PBI.

Appellate Wheel of (Mis)Fortune: Opportunities,
Mistakes, Procedural Pitfalls and Waiver Traps

Course includes interactive question and answer presentation; brings you
up-to-date on recent court decisions; and makes you aware of some of the

procedural pitfalls and waiver traps.

Credits: 3 substantive • When: Friday, January 12, 2007; 8:45 a.m. to 12:00 noon; registration begins
at 8:15 a.m. • Where: Koppers Bldg., 9th Fl., 436 Seventh Ave. • Tuition includes course book:
Member-Pa., or any co. bar assn.: $199; Member admitted after 1/1/03: $179; Nonmember: $219;
Paralegals attending with an attorney: $99; Paralegals attending alone: $129; Judges & judicial law
clerks: $100; Judges & judicial law clerks admitted after 1/1/03: $90. Register with PBI.

Preparing Your Witness to Testify:
Tips and Techniques to Win Your Case

Experienced practitioners and new litigators will benefit from the
valuable information provided in this practical “how to” CLE.

Also addresses ethical implications of client preparation.

Credits: 4 CLE credits (3.5 substantive/.5 ethics*) *Must attend entire program to receive ethics credit • When:
Tuesday, January 23, 2007; 12:00 noon to 4:15 p.m., registration and lunch begin at 11:15 a.m. •
Where: Koppers Bldg., 9th Fl., 436 Seventh Ave. • Tuition includes course book and lunch:
Member-Pa., or any co. bar assn.: $169; Member admitted after 1/1/03: $149; Nonmember: $189;
Paralegals attending with an attorney: $99; Paralegals attending alone: $129; Judges & judicial law
clerks: $85; Judges & judicial law clerks admitted after 1/1/03: $75. Register with PBI.

ELDER LAW
Saving the Assets of an Individual Entering a Nursing

Home After the Deficit Reduction Act 
Caregiver • Contract • Continuing Care: Current information about critical

issues. Be prepared to offer your clients the best advice possible.

Credits: 3 CLE credits (2 substantive/1 ethics*) *Must attend entire program to receive ethics credit • When:
Wednesday, January 24, 2007; 9:00 a.m. to 12:30 p.m., registration begins at 8:30 a.m. • Where: Kop-
pers Bldg., 9th Fl., 436 Seventh Ave. • Tuition includes course book: Member-Pa., or any co. bar
assn.: $169; Member admitted after 1/1/03: $149; Nonmember: $189; Paralegals attending with an
attorney: $99; Paralegals attending alone: $129; Judges & judicial law clerks: $85; Judges & judicial
law clerks admitted after 1/1/03: $75. Register with PBI.

EMPLOYMENT LAW
Litigating Wage & Hour Cases

One of the most active areas of workplace disputes. Explore what impact
the regs have had in increasing the amount of wage and hour litigation.

Also addresses “hot button” issue of retaliation.

Credits: 3 substantive • When: Tuesday, January 30, 2007; 12:30 p.m. to 3:45 p.m., registration and

lunch begin at 12:00 noon • Where: Koppers Bldg., 9th Fl., 436 Seventh Ave. • Tuition includes
course book and lunch: Member-Pa., or any co. bar assn.: $179; Member admitted after 1/1/03:

$159; Nonmember: $199; Paralegals attending with an attorney: $99; Paralegals attending alone:

$129; Judges & judicial law clerks: $90; Judges & judicial law clerks admitted after 1/1/03: $80. Regis-

ter with PBI.

ETHICS
Client Service and

Marketing Within Ethical Boundaries
Credits: 1.5 ethics • When: Thursday, January 18, 2007. Registration begins at 8:30 a.m. The program

will be held from 9:00 a.m. to 10:30 a.m. • Where: ACBA Conference Center Auditorium, 920 City-

County Building • Cost: $25 for YLD members, $40 for non-division members, $60 for non-ACBA

members and $20 for no CLE credit or non-lawyers. Register with ACBA.

INTELLECTUAL
PROPERTY

Open Source Software Licensing
This program will help you to understand some of the key issues you need to

know in this advanced area of practice.

Credits: 4 substantive • When: Wednesday, January 10, 2007; 9:00 a.m. to 1:15 p.m.; registration
begins at 8:30 a.m. • Where: Koppers Building, 9th Fl., 436 Seventh Ave. • Tuition includes course
book: Member-Pa., or any co. bar assn.: $229; Member admitted after 1/1/03: $209; Nonmember:
$249; Paralegals attending with an attorney: $99; Paralegals attending alone: $129; Judges & judicial
law clerks: $115; Judges & judicial law clerks admitted after 1/1/03: $105. Register with PBI.

TAXATION
Working With The

IRS Taxpayer Advocate Office
Credits: 1 substantive • When: Friday, January 12, 2007; registration begins at 4:00 p.m. The pro-
gram will be held from 4:30 to 5:30 p.m. and a reception will be held from 5:30 to 6:30 p.m. Where:
The Rivers Club, One Oxford Centre. Cost: $10 for Taxation Section members, $45 for non-section
members, $60 for non-ACBA members and $35 for no CLE credit or non-lawyers. Register with ACBA.

TECHNOLOGY
The Top Legal Technologies

Credits: 1 substantives • When: Thursday, January 18, 2007. Registration and lunch begin at 11:30
a.m. The program will be held from 12:00 p.m. to 1:00 p.m. • Where: ACBA Conference Center
Auditorium, 920 City-County Building. • Cost: $25 for Solo and Small Firm Section members,
$40 for non-section members, $60 for non-ACBA members and $20 for no CLE credit. Register
with ACBA.
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Persons desiring to run for any of
the available positions must submit a
resume and complete an ACBA nomi-
nation application form. The nomina-
tion form can be downloaded from the
ACBA website at www.acba.org or
obtained by contacting Janet Dalton,
Administrative Assistant to the Execu-
tive Director at 412-402-6602 or jdal-
ton@acba.org.

The nomination application and
resume should be sent to Blaner at 400
Koppers Building, 436 Seventh Ave.,
Pittsburgh, PA, 15219, by Wednesday,
Jan. 31, 2007. Applications and resumes
will also be accepted by e-mail at dblan-
er@acba.org.

“I would tell someone who is apply-
ing that holding a leadership position in
the ACBA is extremely rewarding. It
sometimes requires hard work, but the
opportunity to serve the profession and
the community is a worthwhile experi-
ence,” Clark said, adding that candi-
dates who do not get elected this time
around should not give up.

“The ACBA needs all of its members
to take an interest and we will always
need members to accept leadership
roles,” Clark said. “So, if you don’t pre-
vail the first time, please try again.” ■

NOMINATING continued from cover
Defendants appealed and the Penn-

sylvania Supreme Court granted
allowance of appeal to determine
whether the Chester County Defen-
dants waived their challenge to
improper venue by not raising the issue
in preliminary objections in accor-
dance with Rule 1006(e), despite the
fact that such objection would have
failed because the Philadelphia County
defendants remained in the case long
after the time for filing preliminary
objections had passed.

The court also pointed out that Rule
1006 should be followed in order to
ensure the smooth and efficient opera-
tion of the judicial process. See Pomer-
antz v. Goldstein, 387 A.2d 1280, 1281
(Pa. 1978).

In the proceeding at issue, Zappala
could have brought the action against
all defendants “in any county in which
the venue may be laid against any one
of the defendants.” Pa. R.C.P.
1006(c)(1). The court noted that the
policy behind this rule is to avoid mul-
tiplicity in suits. Although Zappala had
a few options as to where to bring suit,
she chose Philadelphia County and the
court stated that this should not be dis-
turbed lightly. See Walker v. The Ohio
River Co., 205 A.2d 43, 45 (Pa. 1964).
However, a plaintiff ’s right to choose a
particular forum is not absolute and a
defendant may challenge said forum on
the basis of improper venue by prelim-
inary objection, forum non conveniens,
and inability to hold a fair and impar-
tial trial.

Pursuant to Rule 1006(e), a defen-
dant must challenge improper venue
by preliminary objection. Additionally,
Rule 1028 requires all preliminary
objections to be raised at once and
within 20 days of service of the preced-
ing pleading. The court noted that this
rule is logical, as the issue of venue
must be resolved at the very beginning
of the case, before the court expends
the time and energy to become deeply
involved in the litigation.

The second way a defendant may
challenge the choice of forum is pur-
suant to Rule 1006(d)(1). This option
may be invoked at any time, the basis
of which is referred to as forum non
conveniens. This doctrine provides that
a court may resist imposition upon its
jurisdiction, even when jurisdiction is
authorized by the letter of a general
venue statute. See Cheeseman v. Lethal
Exterminator, Inc., 701 A.2d 156, 160
(Pa. 1997). Pursuant to the court’s hold-
ing in Cheeseman, a petition to transfer
venue based on forum non conveniens
should not be granted unless the defen-
dant meets its burden of demonstrat-
ing, with detailed information on the
record, that the plaintiff ’s chosen
forum is oppressive or vexatious to the
defendant. Id. at 162.

Third, under Rule 1006(d)(2), a
defendant may petition the court to
find that a fair and impartial trial can-
not be held in the plaintiff ’s chosen

forum. Just as with Rule 1006(d)(1),
this rule does not impose a time con-
straint on when the defendant may
raise the issue.

As a result of the two aforemen-
tioned rules the court found that when
venue is technically proper and cannot
be challenged by preliminary objec-
tion, the rules provide a mechanism in
subsection (d) if defendants desire a
change of venue. Additionally, the court
found that the language of Rule 1006
was clear and it will not disregard the
rule under the pretext of pursuing the
principle that a defendant may chal-
lenge improper venue at the first rea-
sonable opportunity.

The Chester County defendants
argued that if they were not permitted
to challenge improper venue at the first
reasonable opportunity, then they were
without recourse to demonstrate that
Chester County was a more appropriate
forum. However, the Supreme Court
found this to be untrue as the defen-
dants could and still may challenge
venue pursuant to Rule 1006(d). ■

amendment to the prior version of the
retaliation statute in which the legisla-
ture added the language “engages in a
course of conduct or repeatedly com-
mits acts which threaten another.”
Ostrosky’s single verbal threat, the
court concluded, was insufficient.

The commonwealth appealed to the
Pennsylvania Supreme Court, which
granted allocatur to determine whether
the Superior Court erred in concluding
that the evidence in the instant case
was insufficient as a matter of law to
sustain a conviction.

The court began its analysis by stat-
ing the bedrock principle of statutory
construction, the goal of reaching the
intent of the legislature and set forth
the relevant plain language of the
statute, which reads “[a] person com-
mits an offense if he harms another by
any unlawful act.” From this statement
the court deduced that the statute
required two elements to be fulfilled:
(1) a showing that a person caused
harm, and (2) such harm resulted from
an unlawful act. The key determina-
tion, the court noted, was whether the
harm can be shown exclusively by
proof of the unlawful act itself.

The court discussed the various argu-
ments made by the parties, including a
strained argument by the Common-
wealth of Pennsylvania that all illegal
acts are harmful. Such a reading, the
court determined would make the legis-
lature’s usage of the word harm sur-
plusage since proof of the unlawful act
would be, per se, considered harmful.

The court also considered the
amendments made to the statute in
2000 and noted that “the legislature
very clearly amended the law to speci-
fy that a violation of the statute occurs
where a person engages in a course of
conduct or repeatedly commits acts
which threaten another in retaliation.”
The court agreed with the Superior
Court’s interpretation that the amend-
ments to the statute “clearly signaled
[the legislature’s] intent that in order
for threatening behavior to be action-
able, it must be recurrent.” ■

had been dismissed from the case.
In stating this, the court relied on

the case of Jackson v. Laidlaw Transit,
Inc., 822 A.2d 56 (Pa.Super. 2003). In
Jackson, a plaintiff filed suit in
Philadelphia County regarding an inci-
dent which arose out of Bucks County.
Plaintiffs joined another defendant
who later filed for summary judgment
and was dismissed from the case. Fol-
lowing this action, the remaining
defendant asked the trial court to
transfer the action to Bucks County.
The court agreed, as the dismissed
defendant was the only tie to Philadel-
phia County.

In the case at hand, the court found
the motion timely, as the Chester Coun-
ty defendants could not have challenged
venue as improper under Rule 1006(e)
because venue was proper in Philadel-
phia County due to the inclusion of the
Philadelphia County defendants.

An interlocutory appeal to the Supe-
rior Court followed. Zappala argued
that the trial court erred in finding
venue improper and transferring the
case when the Chester County defen-
dants did not raise an objection to
venue in a timely filed preliminary
objection as required by Rule 1006(e).
The Superior Court agreed, noting that
Rule 1006(e) provides the exclusive
method for raising improper venue.
Accordingly, the court vacated the trial
court’s order and returned the case to
Philadelphia County. Zappala v. Bran-
dolini Prop. Mgmt., Inc., 849 A.2d 1211
(Pa.Super. 2004).

PETITIONS continued from page 2

strate that the Fosters were harmed by
his acts. Ostrosky argued that his con-
duct at most amounted to a single
threat and was not sufficient for a con-
viction, as the retaliation statute con-
templates actual harm by an unlawful
act or repeated threatening conduct.

The Superior Court sided with
Ostrosky, finding the evidence insuffi-
cient to sustain a conviction under the
retaliation statute. The Superior Court
analyzed the language of the statute and
determined that in order to sustain a
conviction, assuming an intent to retali-
ate, the commonwealth must have
shown one of the following: (1) the
defendant harmed another by any
unlawful act; (2) the defendant engaged
in a course of conduct which threatened
another; or (3) the defendant repeated-
ly committed acts which threaten
another. The court found the common-
wealth alleged only that Ostrosky vio-
lated the statute under the first sce-
nario by harming the Fosters by an
unlawful act with the intent to retaliate.

In determining whether the Fosters
suffered any harm, the court noted that
their testimony did not indicate that
they suffered any objective harm
beyond having been subjected to the
threat itself. The court concluded that
Mr. Foster felt “concerned” and that
Mrs. Foster, upon hearing of the threat,
felt “intimidated.” Citing case law, the
Superior Court equated the feeling of
intimidation with feeling threatened.
Therefore, the Superior Court found
that the Fosters suffered no harm inde-
pendent of the threat itself.

The court then examined whether or
not the threat alone could satisfy the
harm element of the statute. The court
concluded that it could not. In so hold-
ing, the Superior Court discussed an

RETALIATION continued from page 3

Gambier, Ohio, Stroyd attended the
University of Pittsburgh School of Law.
He earned his law degree in 1972 after
serving as a U.S. Navy legal officer
during the Vietnam War.

In addition to being active in the
legal profession, he participates in
many community activities. He has
been a director of various civic and
nonprofit organizations, including
service as president of the Mount
Lebanon School Board, the Center
for Theater Arts and the Mount
Lebanon Hospital Authority. He cur-
rently serves on the boards of the
Historical Society of Western Penn-
sylvania, the University of Pitts-
burgh Cancer Institute and Leader-
ship Pittsburgh Inc. ■

STROYD continued from page 4
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Order your 2006
Allegheny County Bar Association

Legal Directory today!
Call 412-402-6623 for details.

Publicize Your Section and Committee News!
The ACBA Communications Department is eager to promote any special activity or newsworthy event emanating from your Committee or Section of interest to ACBA members, the media, or the general public. E-mail us at
news@acba.org with the following information:
◆ Name and description of the event ◆ Date, time, and place of the event ◆ Name(s) of the sponsoring section/committee(s) ◆ Name(s) of speakers and titles of presentations
◆ How many people do you expect to attend? ◆ Name and phone number of a contact person ◆ Will there be an admission fee or ticket sales? ◆ Are reservations needed to attend the event? 
◆ Is there any other information you would like to share with us? Thank you for your cooperation! ■

Lawyers’ Mart
MORTGAGE

BROKER
SPECIALIZING IN: Property settlement/distribution agreements
through divorce & estate settlements. • Ch. 13 buyout & foreclo-
sures • Settlement w/in 7-10 business days • No cost or obli-
gation consultation. Jefferson Capital Funding 412.264.6004

PROCESS SERVICE
INVESTIGATING

THE IMPOSSIBLE WE DO RIGHT AWAY! MIRACLES TAKE
A LITTLE TIME. EMPIRE INVESTIGATION (412) 921-4046.
Visit us on our website, www.empireinv.com

TOXICOLOGY
Clinical Toxicologist, Biomedical Scientist, Expert Witness, sev-
eral years experience of court testimonies. www.drknrao.com
412-849-1292 (cell); 412-833-4643 (home).

For Lawyers’ Mart rate information
call Peggy Lewis at 412-261-6255.

APPRAISALS
ANTIQUE AUTO APPRAISALS for all vehicles 1900 to 1990.
Expert Witness. Certified Appraiser - K. Merusi. 412-731-2878.

GILMORE AUCTION GALLERIES—Estate appraisals. Com-
plete auction service. (724) 684-4666. James R. Gilmore.

DOCUMENT EXAMINER/
HANDWRITING

J. WRIGHT LEONARD, BCFE, CDE. Certified. Experienced in
Federal, State & Local Courts. Testimony in Civil & Criminal
Matters. 215-735-4000.

ECONOMIST/VOC. EXPERT
WM. HOUSTON REED, Ph.D.—20 yrs. of forensic econom-
ics & vocational eval. expertise in one report. 412-415-1136.

EXPERT WITNESS
ACCIDENT RECONSTRUCTION, FORENSIC ENGINEERING. Ira
S. Kuperstein, Ph.D., P.E. Extensive experience. (412) 318-4253.

Insurance Expert Witness/Legal Support—Thirty-nine
years commercial and personal lines property & casualty
insurance experience. Qualified as an expert in trial and
district appellate courts in Ohio. Curriculum vitae upon
request. Steve Adkins, CPCU, ARM, AIM. Phone: (330)
698-0499, Fax: (330) 698-0539

wonderful bar association tradition
and a great way to celebrate the holi-
day season by providing an opportuni-
ty to give to children who are in need.
Due to the large outpouring of gen-
erosity of the many people involved in
this project, we were able to provide
gifts for over 200 children who reside
in shelters. We were also able to
donate 13 additional bags loaded with
gifts to the Salvation Army.

The co-chairs for the 2006 Chil-
dren’s Holiday Party were Shannon
Barkley & Lisa Bennington, who
worked in conjunction with the YLD’s
Public Service Chair, Katie Kenyon.
The YLD would like to thank the fol-
lowing companies who donated items
for the party: Turner Dairy, Shenot
Farms in Wexford and Giant Eagle.

We would also like to thank the fol-
lowing individuals who played Santa
for the day: Dr. David Dorn, husband of
lawyer Lisa A. Borrelli; David Bradley
Spear, an attorney with Markel, Shafer
& Goldman, P.C.; and Jeffrey Lawrence
Pollock, a lawyer in private practice in
Squirrel Hill.

Thank you also goes out to the fol-
lowing individuals, who coordinated the
donation of gifts/volunteers through
their firms: Elisabeth Bennington of
Pollock Begg Komar Glasser LLC;

HOLIDAY PARTY continued from page 7
Melissa Radinsky of Fox Rothschild
O’Brien & Frankel; Sean R. McBride,
Esq. of Real Estate One, LLC; T. Cor-
mac McCarthy of Houston Harbaugh;
Carrie Anna Weletz of Dapper, Bal-
dasare, Benson, Behling & Kane; Kan-
dace Gumbert of the Allegheny County
Prothonotary’s Office; Judy Carmichael
of Rubinoff Asset Management (The
Koppers Building); Mary Ann Dougher-
ty of Marshall, Dennehey, Warner, Cole-
man & Goggin; Melissa McNamara of
Burns, White & Hickton; Jennifer F.
Shugars of Kirkpatrick & Lockhart;
Katie Kenyon of Pepper Hamilton, LLP;
Amy Schulman & Perann Tansmore of
the Office of the Attorney General;
Katherine Basile of Chubb Group of
Insurance Companies; and R. Matt
Hanak of Precise, Inc.

We would also like to say thank you to
members of the Pittsburgh Paralegal
Association who helped wrap gifts on
Saturday morning. We would like to give
a special thanks to Chico and Pastor Mike
Kramer of the Oakland Free Methodist
Church in East Liverpool, Ohio, who
along with their youth group “The Rock,”
once again came through with many
dozens of home-baked cookies.

Thanks again to everyone who par-
ticipated by donating gifts, supplies,
money for supplies, or their time to
once again make this project a wonder-
ful success! ■
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What’s the only integrated solution that
includes research, client development and
practice management so it’s easier for your
firm to reach new levels of excellence?

New ... LexisNexis Practice Advantage™
From LexisNexis® Total Practice Solutions

Take your firm to the highest level of excellence in the business and practice 

of law with the new LexisNexis Practice Advantage integrated solution. Increase 

productivity and profitability more easily with a single solution that gives you our 

exclusive research sources with powerful practice management capabilities and 

client development tools—all organized around the way you work every day.

• Manage cases, time and billing more efficiently with fewer errors

• Grow your client base and existing business with powerful marketing tools 
from Martindale-Hubbell® products

• Save, share and organize research results from exclusive sources including 
Shepard’s® Citations Service

• Save time and money by managing your business and practice of law in one place

• Conduct investigations and manage effective discovery

lexisnexis.com/excel
Get The Advantage … LexisNexis Practice Advantage

877.810.5324

LexisNexis, the Knowledge Burst logo, Shepard’s and Martindale-Hubbell are registered trademarks and LexisNexis Practice Advantage 
is a trademark of Reed Elsevier Properties Inc., used under license. © 2006 LexisNexis, a division of Reed Elsevier Inc. All rights reserved. AL9478
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