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Real Property Section honors Dixon
for his contributions to the profession
By Tracy Carbasho

Daniel Brady Dixon thought he
was going to a simple luncheon
where a small mention might be

made about the work he has done in the
legal profession for over six decades.

Imagine his surprise when he
learned that a special celebration had
been planned in his honor by the Real
Property Section of the Allegheny
County Bar Association. More than 80
people attended the celebration, which
was held on Dec. 14, 2006 at the ACBA
Auditorium on the ninth floor of the
City-County Building.

“I never dreamed that anything like
that was possible and I was extremely
surprised,’’ said the 94-year-old Dixon,
who continues to practice real estate
law at Rose, Schmidt, Hasley & DiSalle.
“I had minimal notice to be at the event
and I thought it was just going to be a
small gathering where someone might
say a few words about me. It was very
touching that so many lawyers came
forward to speak about me and to shake
my hand because I had not seen some
of them for a while.’’

Dixon, a Pittsburgh native born in
1912, began working at the firm in
June 1946. Sixty years later, he still
averages four days per week in the
office and feels the same passion
about his chosen profession.

“Nothing else comes close to the
legal field from the standpoint of hav-
ing a lot of variety and being able to
help people,’’ he said. “I find my work
to be very interesting and my clients
continue to have confidence in me.
Having something different to do every
day keeps me going.’’

MaryDiane Mulvihill, who chairs
the section, said Dixon was honored
because he has positively influenced so
many lawyers, clients and friends dur-
ing his lifetime. The section has creat-
ed the Daniel B. Dixon Scholarship
Fund to benefit students from the Uni-
versity of Pittsburgh School of Law,
Dixon’s alma mater.

“I first met Dan about 11 years ago
when I began attending the regular
monthly meetings of the section,’’ said
Mulvihill. “It was quite obvious that
this man was well respected and had
much to contribute.’’

The section collected letters from
Dixon’s friends and compiled them in a
memory book. Jennifer Fox Rabold, a
member of the section who was instru-
mental in creating the book, presented
it to Dixon.

The book is chockfull of heartfelt
letters, reinforcing the notion that the
tribute was long overdue because
Dixon has touched so many lives.

Sam Douglass, a partner at Rothman
Gordon, was among the speakers who
presented remarks at the celebration.
He met Dixon 45 years ago when he
began working with him at Rose,
Schmidt, Hasley & DiSalle.

“Every Monday night, Dan expected
me to have dinner with him and then
work through the evening. Saturday, a
day that I was accustomed to spending
away from the office, became another
day at work,’’ he recalled. “Whatever

time he demanded from me, though, he
gave more. He is totally dedicated to
his profession.’’

Douglass said his friend’s service to
the bar is legendary and his work in the
trenches best demonstrates his devo-
tion to the legal field. Dixon was hon-
ored in 2004 for 50 years of member-
ship and service to the Pennsylvania
Bar Association. He served as chair-
man of the Real Property, Probate and
Trust Law Section of the PBA.

He served as president of the ACBA
in 1974, became a charter fellow of the
Allegheny County Bar Foundation in
1980 and served on the ACBA’s Com-
mittee on Real Estate, the forerunner
of today’s section. He chaired the Real
Estate Section from the time it was cre-
ated in 1970 until 1972.

Don Ewart, who met Dixon in 1956
when he joined Dixon’s law firm, was
also among the speakers at the Decem-
ber celebration.

“Dan is very thorough and extreme-
ly painstaking in the detail of his
work,’’ said Ewart. “He is an excellent
teacher and above all he is a gentle-
man. I learned a lot about the practice
of real estate law from him when I
worked at the firm.’’

Ewart worked with Dixon until 1963
when he left to serve as general coun-
sel for Consolidation Coal Co. Dixon’s
firm continued to serve on a retainer
basis for the coal company and was
instrumental in completing a large real
estate transaction when Continental Oil
Co. acquired the assets of Consolida-
tion Coal in 1966.

The successful completion of the
Continental-Consolidation transaction
required Dixon to describe for the
purposes of a deed all of the Pennsyl-
vania real property owned by the com-

pany at that time.
Often referred to as “Mister Coal,’’

Dixon devoted his entire career to the
practice of real estate with a specialty
in coal and mining rights. He was con-
tinually immersed in coal deeds, titles
and other real estate documents on
behalf of Pittsburgh Coal Co., the
Pennsylvania subsidiary of Consolida-
tion Coal. He is credited with con-
tributing to the success of Consolida-
tion, now CONSOL Energy Inc., as
well as many smaller coal companies
in Western Pennsylvania.

Dixon, who also has a reputation for
his ballroom dancing ability, received
his law degree from the University of
Pittsburgh in 1938. He served in the
Army from 1944 until 1946 when he
was discharged with the rank of techni-
cal sergeant. Prior to joining the law
firm, he worked as an assistant attor-
ney in the land acquisition section for
the U.S. Army Corps of Engineers.
During World War II, he also worked as
associate legal adviser and government
appeals agent for City Local Board No.
21 of the Selective Service System.

He always knew he wanted to be an
attorney and he has a bit of advice for
others who choose this profession.

“You have to have the right tempera-
ment, be interested in research and be
an advocate,’’ he said. “In order to be
successful in any field, you have to
know how to deal with people and you
have to want to help them. I’m proud of
the fact that I have always gotten along
well with other lawyers, even those on
the other side.’’

Dixon instilled his values of getting
along with people in his children,
Daniel, Noel and Julie, all of whom fol-
lowed in his footsteps by working in the
real estate profession. ■

Court creates new Pre-
trial Services Agency

By Raymond L. Billotte

The Allegheny County Court of
Common Pleas announced the
creation of a Pretrial Services

Agency to improve the court’s ability
to monitor and supervise defendants
released on bail and to coordinate pre-
trial services amongst various pro-
grams. This comprehensive agency
will bring together a variety of court
services including bail investigations,
pretrial release and supervision, the
Alcohol Highway Safety Program, the
first-time offenders supervision pro-
gram (ARD), and competency deter-
mination services.

Among the many objectives, the
Pretrial Services Agency will be
responsible for improving the coordi-
nation of drug, alcohol and mental
health services for defendants at the
pre-trial stage. The agency will also be
responsible for reducing the number
of defendants who fail to appear for
required court events and for provid-
ing judicial officers viable pretrial
release options that assure compliance
and the safety of our community.

“The coordination of these services
under a single management structure
enhances our ability to monitor indi-
viduals released on bail and will allow
for early detection and intervention of
defendants in need of drug, alcohol and
mental health services,” said Joseph
M. James, President Judge. “In doing
so, the safety of our communities will
be improved.”

The new agency will begin formal
operations this month and will be head-
ed by Thomas McCaffrey, currently the
director of the court’s Alcohol Highway
Safety Program. “Mr. McCaffrey brings
a wealth of experience and a broad
knowledge and understanding of super-
vision practices to the position,” said

Continued on page 9
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MaryDiane Mulvihill presents Daniel B. Dixon with a plaque commemo-
rating a scholarship established in his honor by the Real Property Section
during a celebration held on Dec. 14, 2006.
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State classification not enough
for felony status under CSA
By Jason Miller

The U.S. Supreme Court held that
“a state offense constitutes a
‘felony punishable under the Con-

trolled Substances Act’ only if it pro-
scribes conduct punishable as a felony
under that federal law.” Lopez v. Gon-
zalez, 549 U.S. _____ (2006). This deci-
sion resolved a divide among the Cir-
cuit Courts regarding the treatment of
conduct considered a felony under
state law but a misdemeanor under the
Controlled Substances Act (CSA).

Jose Antonio Lopez entered the
United States illegally in 1986, but
became a legal, permanent resident in
1990. In 1997, Lopez was arrested on
state drug charges in South Dakota. He
plead guilty to aiding and abetting
another person’s possession of cocaine
and received a five-year prison sen-
tence. Lopez was released for good con-
duct after serving 15 months.

The Immigration and Naturalization
Service (INS) instituted removal pro-
ceedings against Lopez following his
release. The INS based its action on the
grounds that: (1) the state conviction
was a controlled substance violation;
and (2) the state conviction was for an
aggravated felony.

Lopez conceded the controlled
substance violation but contested the
aggravated felony determination.
The immigration judge first agreed
with Lopez that his state conviction
was not an aggravated felony
because the conduct was not consid-

ered a felony under the CSA. Howev-
er, the immigration judge later
changed his decision, finding the
conviction an aggravated felony
because it was a felony under state
law. This decision left Lopez ineligi-
ble for cancellation of removal and
the judge ordered him removed. The
Board of Immigration Appeals and
the Eighth Circuit affirmed.

The U.S. Supreme Court granted
certiorari and stated the question as
“whether conduct made a felony under
state law but a misdemeanor under the
[CSA] is a ‘felony punishable under
the [CSA].’”

The Immigration and Naturaliza-
tion Act (INA) defines the term
“aggravated felony” to include “illicit
trafficking” of drugs. While illicit
trafficking is not defined, Title 18
identifies the subcategory by defining
“drug trafficking crime” as any felony
punishable under the CSA. The INA
also states that the term aggravated
felony “applies to an offense
described in this paragraph whether
in violation of Federal or State law.” 8
U.S.C. §1101(a)(43).

The court noted the significance of
the aggravated felony label on a
criminal record. In Lopez’s case, the
label aggravated felony would
remove the Attorney General’s dis-
cretion to cancel his removal. It also
noted that Lopez was convicted in
state court for helping someone else
possess cocaine in South Dakota.
South Dakota treated a conviction for

helping another possess cocaine as a
conviction for possession. The court
remarked that possession was not
considered a felony under the CSA.

Despite the federal treatment of
Lopez’s behavior as a misdemeanor,
the government argued that the felo-
nious nature of possession under a
state law can convert it into an
aggravated felony. Illicit trafficking,
according to the government,
includes trafficking crimes defined
in Title 18. The government contend-
ed that Section 924(c)(2) only
requires that the offense be punish-
able, not that it be punishable as a
federal felony.

The court found flaws with the gov-
ernment’s argument. First, the court
found “incoherence with any com-
monsense conception of ‘illicit traf-
ficking,’ the term ultimately being
defined.” The court then noted that
the applicable statutes did not define
the term “trafficking” and analyzed
the regular use of the term, finding
that it meant some sort of commercial
dealing. The court found that com-
merce was not part of the South Dako-
ta statute used to convict Lopez.

The government’s interpretation of
the statute converted possession into
trafficking, which would not be the
expected outcome. According to the
court, “Congress can define an aggra-
vated felony of illicit trafficking in an
unexpected way. But Congress would
need to tell us so, and there are good

Bald assertions of unfairness do
not support claim of retaliation
By Maria Greco Danaher

The 7th U.S. Circuit Court of
Appeals has dismissed a retalia-
tion claim that was based solely

on an employee’s assertion that her
employer lied about her performance
problems. The employee claimed that
the true reason for her termination was
her complaint to the company related
to working conditions and sex discrim-
ination. Luebbehusen v. Wal-Mart
Stores, Inc., No. 05-1849 (7th Circ.,
Dec. 11, 2006).

Gretchin Luebbehusen began work-
ing for Wal-Mart in 1997 as an in-store
loss prevention associate. For the first
two years of her employment, Luebbe-
husen was rated by her managers as
“exceeding expectations,” and she was
promoted to a supervisory position.
However, over the next two years, her
performance appraisals declined, and
she was criticized as being arrogant
and confrontational with others.

In 1999, Luebbehusen began dating
a subordinate, which violated Wal-
Mart’s policies. Wal-Mart agreed to
transfer the boyfriend outside of the
district, and the relationship continued.
In 2000, Luebbehusen was reprimand-
ed for allowing her boyfriend to accom-
pany her on an overnight investigation.
She was also informed that the next
infraction would lead to her discharge.

Five months later, Luebbehusen was
reprimanded and demoted after a rou-

tine audit of her expense accounts
showed irregularities, including indica-
tions that she misrepresented certain
work hours and expenses. In February
2001, Luebbehusen applied for and
received the position of furniture depart-
ment manager. She did not perform well
in her new position. She was reprimand-
ed and counseled for lack of initiative,
poor attendance, negative attitude, and
failure to maintain her department.
Upon receiving this evaluation, Luebbe-
husen made a written complaint to her
supervisors, generally alleging sex dis-
crimination. When a meeting was held to
address the issues raised, Luebbehusen
simply stated that she needed more pay
and assistance, and blamed her short-
comings on her fellow employees. When
her performance continued to decline,
Luebbehusen was demoted to cashier as
a “final opportunity” to improve her atti-
tude and performance.

In May 2001, Luebbehusen filed an
EEOC charge of gender discrimination
and retaliation. In June, Luebbehusen’s
employment was terminated during a
reduction in force. Luebbehusen subse-
quently took her retaliation claim to
federal court.

In order to succeed on her claim of
retaliation, Luebbehusen ultimately
would need to show that the reasons
Wal-Mart provided for her employment
separation were actually a pretext for
retaliation. The district court granted
summary judgment in Wal-Mart’s

favor, holding that Luebbehusen could
not show that the reasons for her termi-
nation were pretextual.

On appeal, the Seventh Circuit
agreed, pointing out that the record
reflected ongoing performance issues,
that company-wide guidelines were
used in the RIF, and that Luebbehusen
was terminated along with eight other
employees, none of whom had engaged
in a protected activity and some of
whom had better performance records
than Luebbehusen. The court specifi-
cally held that it “doesn’t matter if Wal-
Mart was correct about all of Luebbe-
husen’s shortcomings; all that matters
is that Wal-Mart had a non-discrimina-
tory reason for its adverse action.”
Luebbehusen’s assertion that Wal-
Mart’s witnesses lied about her employ-
ment performance in order to retaliate
against her were not sufficient to estab-
lish pretext or, ultimately, retaliation.

In this case, the employer’s docu-
mentation of performance issues, its
record-keeping practices, and its con-
sistent application of company policies
all acted to protect the company from
liability against this retaliation claim
effectively. Without those measures,
Luebbehusen’s retaliation assertions
may not have been as easily refuted,
and her claims of pretext may have
been more successful. ■

Copyright © Dickie, McCamey & Chilcote,

2006. All rights reserved.

Continued on page 9
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Trial spectator actions did not violate
defendant’s constitutional rights
By Patrice Wade DiPietro

The U.S. Supreme Court recently
addressed whether certain court-
room practices, more specifically

the victim’s family wearing buttons of
the victim in the courtroom during the
defendant’s trial, were so inherently
prejudicial that they deprive the defen-
dant of a fair trial. Carey v. Musladin,
549 U.S. _____(2006). (Dec. 11, 2006)

On May 13, 1994, Mathew Musladin
shot and killed Tom Studer outside the
home of Musladin’s estranged wife,
Pamela. At trial, Musladin admitted
that he killed Studer, but argued that he
did so in self defense. However, follow-
ing a jury trial, Musladin was convicted
of first degree murder.

During the trial, members of Stud-
er’s family sat in the front row of the
spectators’ gallery. During the 14-day
trial, some of Studer’s family members
wore buttons displaying his photo.
Prior to the trial, Musladin’s counsel
moved the court to order the Studer
family not wear the buttons; however
the court denied the motion, finding no

prejudice to the defendant.
Musladin appealed his conviction,

arguing that the buttons deprived
him of his 14th Amendment and Sixth
Amendment rights. The lower court’s
decision was affirmed. The court stat-
ed that Musladin had to show actual
or inherent prejudice to succeed on
his claim. The court concluded that a
simple photograph of Tom Studer was
unlikely to have been taken as a sign
of anything other than the normal
grief occasioned by the loss of a fam-
ily member.

Following his exhaustion of the
state appellate process, Musladin filed
an application for writ of habeas cor-
pus in federal district court, arguing
that the buttons were inherently prej-
udicial and that the court of appeals
erred by holding that the buttons did
not deprive him of a fair trial. The dis-
trict court denied habeas relief but
granted a certificate of appealability
on the issue.

The Court of Appeals for the Ninth
Circuit reversed, finding the state
court’s decision contrary to clearly

established federal law, as determined
by the Supreme Court of the United
States. The court found that the
Supreme Court’s decision in Estelle v.
Williams, 425 U.S. 501, 503-506 (1976)
and Holbrook v. Flynn, 475 U.S. 560,
568 (1986), clearly established a rule of
federal law applicable to Musladin’s
case. The court also held that the state
court’s application of a test for inherent
prejudice that differed from the one
stated in Williams and Flynn “was con-
trary to clearly established federal law
and constituted an unreasonable appli-
cation of law.” Musladin v. Lamarque,
427 F.3d, 653, 659-660 (2005). The court
additionally denied rehearing en banc.
The Supreme Court granted certiorari.

The court began its review by refer-
encing the Antiterrorism and Effective
Death Penalty Act of 1996, 110 Stat.
1219, which states: An application for a
writ of habeas corpus on behalf of a
person in custody pursuant to the judg-
ment of a state court shall not be grant-
ed with respect to any claim that was
adjudicated on the merits in state court
proceedings unless the adjudication of

the claim (1) resulted in a decision that
was contrary to, or involved and unrea-
sonable application of, clearly estab-
lished federal law, as determined by
the Supreme Court of the United
States. 28 U.S.C. §2254(d)(1).

The court further noted that federal
habeas relief may be granted in the
case at hand if the Court of Appeals’
decision was contrary to or involved an
unreasonable application of its applica-
ble holdings.

The court looked to its holding in
Williams and Flynn. In Williams, the
court addressed whether a defendant
wearing his prison apparel in the court-
room during his jury trial was denied
due process or equal protection of the
laws. Williams, 425 U.S. at 502. The
court held that pursuant to the 14th
Amendment, a court cannot compel an
accused to stand trial before a jury
while dressed in identifiable prison
clothing, but further held that the
defendant in Williams waived his right
to an objection by failing to object at
trial. Id. at 512-513.

FMLA requirement allows non-
consecutive employment periods
By Maria Greco Danaher

The Family and Medical Leave Act
(FMLA) provides that an eligible
employee is entitled to leave

under certain conditions, including a
serious health condition that makes
that individual unable to perform the
functions of his or her job. Under the
FMLA, an “eligible” employee is one
who has worked for at least 1,250 hours
during the 12-month period immediate-
ly prior to the leave request. Further,
the employee must have been
employed for at least 12 months with
the employer from whom the leave has
been requested.

The 1st U.S. Circuit Court of
Appeals recently addressed whether
and under what circumstances an
employee who has had a break in serv-

ice may count previous periods of
employment with the same employer
toward the 12-month employment
requirement. The court determined
that the complete separation of an
employee from his or her employer for
a period of years does not prevent that
employee from using the earlier
employment periods toward a collec-
tive 12-month total time of employ-
ment. Rucker v. Lee Holding Co., No.
06-1633 (1st Circ., Dec. 18, 2006).

Kenneth Rucker was a salesman for
Lee Auto Malls for five years, and
then left the company. After a period
of nearly five years, Rucker returned
as a full-time employee. Seven months
after returning to employment with
Lee, Rucker took a medical leave
because of a back injury. Rucker was
terminated after missing 13 days of

work for medical reasons.
In January 2006, Rucker filed a

complaint in federal court, alleging an
FMLA violation. Rucker claimed that
he was eligible for FMLA leave
because he had worked for at least
1250 hours during the seven months
prior to his leave. This fact was undis-
puted. Rucker also argued that he had
worked for Lee for a total of more than
one year, when his current tenure of
seven months was added to his previ-
ous employment period with Lee.

Lee filed a motion to dismiss, assert-
ing that Rucker was not an “eligible
employee” because Rucker’s prior
employment could not be counted
toward the Act’s required 12-month
employment period. The district court
granted the motion, finding that Con-
gress could not have intended to allow

an employee to leave an employer for a
period of years, only to return to imme-
diate FMLA eligibility.

The decision was reversed on
appeal. The First Circuit initially found
that the language of the statute was
ambiguous and could be argued per-
suasively from either perspective. The
court went on to analyze the legislative
intent, but determined that Congress
did not directly address the issue.
Therefore, the court relied on Depart-
ment of Labor (DOL) regulations to
decide the issue. The DOL’s interpreta-
tion—both in its preamble to the regu-
lations and in an amicus brief filed in
this case—was that non-consecutive
months of employment did not prevent
an employee from using earlier
employment to satisfy the 12-month

Continued on page 9

Continued on page 9
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From the ACBA

Lawyers on Loan provides NLSA with
assistance & attorneys with trial experience
By Tracy Carbasho

Local law firms hold the key to
determining whether the Lawyers
on Loan (LoL) program becomes

a thing of the past or thrives well into
the future.

“Although the program has been one
of the most unique and beneficial that
has ever been established, we do not
know if it will continue,’’ said Jeffrey
Heeter, founding member of the Pitts-
burgh Pro Bono Partnership. “We rec-
ognize that it is asking a lot of law firms
to make such a commitment, but we
think they receive back as much or
more than they give when they donate
a lawyer to the Neighborhood Legal
Services Association.’’

Heeter said the partnership has
been working with NLSA to recruit new
firms to participate in the LoL pro-
gram. However, as of late December,
there were no firms on board to contin-
ue the program into the new year.

The LoL program was launched in
October 2004 by NLSA with support
from Dickie, McCamey & Chilcote and
Thorp Reed & Armstrong. Each firm
continued to pay the regular salary to an
associate who worked at NLSA on a full-
time basis in 2005. Reed Smith provided
two associates, who each worked at
NLSA for six months, throughout 2006.

NLSA Executive Director Bob Racu-

nas hopes another law firm will step for-
ward to perpetuate the program. He noted
that one firm has expressed interest, but
will not be able to participate until 2008.

“The associates who have partici-
pated in the program have been a
tremendous help,’’ said Racunas.

Barbara Kern, a managing attorney
at NLSA, also serves as the associa-
tion’s representative on the administra-
tive board for the Pittsburgh Pro Bono
Partnership. She said the LoL project
has been the most successful pro bono
program the association has ever had.

“The four attorneys who have
worked here all had a good rapport
with our staff. In effect, we had anoth-
er staff attorney on board while they
were here,’’ she said. “We’re hoping to
set up a five or seven-year rotation so
that we’d have at least five or seven
firms participating on a rotating basis.’’

Heeter said there are many reasons
why the program is important and
should be continued. The most obvious
reason is the manner in which the asso-
ciates enable NLSA to help more
clients at a time when the association
has suffered substantial funding cuts
and a subsequent reduction in staff.

“This program is cutting-edge rela-
tive to what is being done anywhere
else in the country. As such, I believe
the Allegheny County bar plays a lead-

ership role with respect to developing
new and creative ways to meet pro
bono legal service needs,’’ said Heeter.
“This program is a perfect illustration
of the unique Western Pennsylvania
approach to public service.”

“It’s actually very pragmatic with no
middle man between the firm and the
client, no billable-hour limitations, no
restrictions on the type of cases to be
handled and no other distractions,’’ he
added. “As a result, the LoL program
represents a pure, generous commit-
ment to providing legal advice to less
fortunate individuals and families. I am
confident we will have more volunteers
for this project in the future.’’

Participating in the program’s inau-
gural effort were Linda Hernandez
from Dickie, McCamey & Chilcote and
Jennifer Schnore from Thorp Reed &
Armstrong. Both attorneys were some-
what surprised by how many people in
Pittsburgh need the legal representa-
tion provided by NLSA.

Schnore described the experience as
a real eye-opener.

“I had no idea so many people were
being treated unfairly and not in accor-
dance with the laws that were built to
protect them,’’ she said.

Jeff Wiley, shareholder and manag-
ing director at Dickie, McCamey &
Chilcote, said Hernandez returned to
the firm with a broader base of legal
skills and more importantly, with a bet-
ter sense of the critical nature of the
work done by NLSA.

“In addition, our firm’s association
with the project has been a source of
pride to the attorneys and has attracted
the notice of the bench and bar both
locally and statewide,’’ said Wiley.
“Working with NLSA is not only an
opportunity to exercise skills and judg-
ment at a level that a relatively new
attorney doesn’t often experience, but
it also exposes that new lawyer to attor-
neys and administrators who are com-
mitted to a group of clients who are
often overlooked because of their
inability to pay. The experience learn-
ing from and with these legal service
providers is invaluable.’’

“I came back to my firm as a more
experienced, confident litigator filled
with a new passion for the work I do,’’
said Hernandez. “I challenge every
attorney to take one case per year with-
out pay for someone who otherwise
would not have representation. You will

feel much better about being a lawyer
and you will be a much better human
being for the experience.’’

Wiley said the Pittsburgh legal
community continues to increase the
amount of time and attention it pays to
the importance of doing pro bono
work. He said a good example is the
Pittsburgh Pro Bono Partnership, a
coalition of lawyers, business people
and interested parties working to have
a positive impact on the community
and the way the community views its
legal resources.

Mark Nowak, a partner at Thorp,
Reed & Armstrong, said that LoL is an
innovative program that represents a
direct investment in the community
and is consistent with the generous
character of the people in Western
Pennsylvania. He said Schnore exhib-
ited more confidence in her knowl-
edge of the law when she returned to
the firm.

“Her experience with procedure,
process and in-court representation is
transferable to all litigation cases she
will handle,’’ he said. “Our firm sup-
ported the program because of our
enlightened management. As lawyers,
we should actively support an organi-
zation that is involved in the legal rep-
resentation of clients. Providing a
lawyer to the program has a significant
impact on the number of clients that
can be assisted with legal services.’’

Schnore and Hernandez handled 381
cases during their tenure at NLSA in
addition to helping staff attorneys with
matters involving bankruptcy, protec-
tion from abuse and other issues. The
assistance was a significant benefit to
the association, which has suffered
from budget constraints that began in
the 1980s.

Reed Smith picked up the mantle
and moved the program forward in
2006 by permitting two of its associates
to work at the NLSA. Although Hernan-
dez and Schnore worked together dur-
ing 2005, Amelia Joiner and Beth
Thomas of Reed Smith each worked six
months at NLSA in 2006.

Thomas finished her six-month stint
at the end of December and has no
doubt that the experience will help her
with future legal endeavors. She
believes her level of responsibility at
NLSA enabled her to gain a different
perspective than that of an associate

Continued on page 9
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19th Annual Bankruptcy Symposium
provided insight on mega-cases
By Katherine E. Stout

The Allegheny County Bar Associ-
ation held its 19th Annual Bank-
ruptcy Symposium on Friday,

Dec. 8, 2006. The symposium took
place at the Westin Convention Center
Hotel and featured a debate between
two professors on the effectiveness of
the bankruptcy system, as well as a dis-
cussion led by the Honorable Arthur
Gonzalez, U.S. Bankruptcy Judge for
the Southern District of New York.

Many symposium registrants came
from the ACBA membership, but atten-
dees came from as far away as West Vir-
ginia and Ohio as well as Westmoreland,
Erie, Somerset and Washington counties.

Don Calaiaro, Vice Chair of the
ACBA Bankruptcy and Commercial
Law Section, served as this year’s Sym-
posium Chair and was instrumental in
planning the symposium as well as
selecting the speakers for the event.

“My committee considered many
people. Judge Deller was pivotal in the
selection of Professor LoPucki and Pro-
fessor Ayotte,” Calaiaro said, adding
that the two professors have taken oppo-
site sides in a debate about the effective-
ness of the Chapter 11 process.

“Judge Fitzgerald was the person
who was most responsible for bringing
Judge Gonzalez to Pittsburgh,” Cala-
iaro said. “Lawyers at Tucker Arens-
berg were also particularly helpful in
the selection process.”

The theme of the debate between the
two professors was mega cases and
whether competition for those cases by
various bankruptcy courts was affect-
ing the effectiveness of the system.
Calaiaro also said that it was exciting to
be able to bring a national debate to the
ACBA symposium.

Professor Lynn LoPucki is the Secu-
rity Pacific Bank Professor of Law at
UCLA School of Law, where he has
taught bankruptcy, information law,
business associations and commercial
law since 1999.

LoPucki practiced law for eight
years before beginning his academic
career at the University of Missouri-
Kansas City in 1980. Since then, he has
taught at the University of Wisconsin,
Washington University, Harvard Law
School, and most recently, Cornell Law
School. He also served as senior advi-
sor on the Data Study Project to the
National Bankruptcy Review Commis-
sion in 1997—1998.

LoPucki is most currently known for
his position on the topic of competition
for big cases in the bankruptcy courts,
and whether this competition is creat-
ing corruption.

“I argued that it is [creating corrup-
tion],” LoPucki said, adding that judges
want the big cases, both for personal
reasons as well as for economic rea-
sons. “Thus, each time they are con-
fronted with a decision that could make
their court appealing or unappealing to

those who choose courts for big cases,
the judge is under pressure to rule in
favor of the ‘case placers’,” LoPucki
said. “This pressure is unfair to the
judges and generates suspicion as to
the fairness of the system.”

Professor Kenneth Ayotte, Assistant
Professor of Finance and Economics at
Columbia University argued the oppos-
ing side.

Ayotte conducts research in the cor-
porate finance area with an emphasis
on corporate bankruptcy. His theoreti-
cal research focuses on a fundamental
question: what role should bankruptcy
laws play in the interaction between
borrowers and lenders?

“Lynn LoPucki and I debated the
impact of venue choice in large bank-
ruptcy cases,” Ayotte said. “His book,
Courting Failure, argues that venue
choice has corrupted the bankruptcy
courts. In an article I co-authored with
David Skeel of Penn Law we examined
Lynn’s data and found no evidence for
the corruption that he claims exists.”

“We believe the ability to choose
venues has been largely beneficial and
results in faster, more efficient out-
comes,” Ayotte said.

Both LoPucki and Ayotte felt the
symposium was an excellent venue to
debate this issue and were grateful for
the opportunity to do so.

“My view that the bankruptcy courts
are being corrupted means that some
of the judges are corrupt. That view is,

as you can imagine, not one that is par-
ticularly popular with bankruptcy
judges and the lawyers who practice
before them,” LoPucki said. “It is a
credit to the organizers of this sympo-
sium that they gave me the opportunity
to argue my case and it is a credit to the
judges and lawyers that they listened to
what I had to say.”

Gonzalez was the featured luncheon
speaker for the symposium. Gonzalez
was a public school teacher from 1969
to 1982. From 1982 until 1988 he was a
staff attorney with the Manhattan Dis-
trict Counsel’s Office of the IRS. He
then entered private practice where he
remained until he became an Assistant
United States Trustee for the Southern
District of New York in 1991. In 1993,
Gonzalez became United States
Trustee for New York, Connecticut and
Vermont, a position he held until his
appointment to the bench in 1995.

“Judge Gonzalez brought a rare
combination of perspectives to our
symposium,” Calaiaro said. “He was
the bankruptcy judge who presided
over the WorldCom and Enron mega-
bankruptcy cases. He was very willing
to talk about his experiences.”

The symposium provided six Con-
tinuing Legal Education credits for all
attendees. The proceeds from the
symposium will help to fund the
Neighborhood Legal Services Bank-
ruptcy and Council Law Section Pro
Bono Program. ■

Having the right team 
makes all the difference

Employment Litigation Attorneys
Pittsburgh, Pennsylvania
(412) 338-1100
www.rothmangordon.com

James W. Carroll, Jr., Esq. Colleen Ramage Johnston, Esq. Cami L. Davis, Esq.

Summary of ACBA Board
of Governors Actions
The following is a summary of the actions taken by the ACBA Board of
Governors in November 2006.

• Accepted the report of the ACBA Judiciary Committee concerning the candidate rat-
ings of Oct. 25 and Nov. 15.

• Appointed the ACBA members recommended by ACBA President Kim Clark to the
Nominating Committee and authorized Clark to fill two vacancies on the committee.

• Authorized the expenditure of $10,000 from the ACBA Board Special Projects Fund
to co-sponsor the 2007 Carol Los Mansmann Award for Distinguished Public Service
Program held at Duquesne University on April 4, 2007.

• Authorized the Executive Director to notify the Allegheny County Solicitor’s Office
that it supports the renewal of the non-statutory filing fees for the Allegheny County
Law Library for fiscal year 2007. ■
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Sarbanes-Oxley changes should
help small public companies
By Jason Green

The U.S. Securities and Exchange
Commission (SEC) and Public
Corporate Accounting Oversight

Board (PCAOB) are taking steps to
reduce the overwhelming auditing
costs faced by public companies.

Both the SEC and PCAOB have
agreed to help companies downscale the
auditing requirements created by
Sarbanes-Oxley, a 2002 anti-fraud
act enacted in response to several
corporate and accounting scandals,
including those involving Enron, Tyco
International, and WorldCom. All three
companies were audited by the public
accounting firm Arthur Andersen.

These scandals resulted in a
decline of public trust in accounting
and reporting practices. The wide-
ranging Sarbanes-Oxley established
new or enhanced standards for public
accounting firms as well as the boards
and management for all U.S. public
companies. The act also made being a
public company quite expensive.
Costs skyrocketed as arbiters pushed
for closer and closer scrutiny of
processes and procedures.

“They felt they had to overplay it in
an attempt to comply,” said Ronald
Ricci, a Duquesne University profes-
sor who teaches corporations and
securities regulations. For chief exec-
utive officers, “it’s the only thing on

their mind.”
Specifically, an SEC modification to

Section 404 of the act, which requires
public companies to assess the controls
they have put in place to ensure that
financial reports are reliable, should
help smaller companies.

While smaller companies were not
given a blanket exemption from Sec-
tion 404, many have been given a
powerful new tool in restricting their
auditors from engaging in what the
executives saw as expensive and
unnecessary audits that had little
impact on financial statements.
Under the new SEC rules, executives
would evaluate only the design of
financial controls that might carry a
risk of having a material impact on
financial statements.

The SEC also further postponed the
date by which smaller public compa-
nies must comply with the internal
control reporting requirements man-
dated by Section 404. These compa-
nies were scheduled to begin includ-
ing both management’s assessment
and an auditor’s attestation to man-
agement’s assessment on the effec-
tiveness of the filers’ internal control
over financial reporting in their annu-
al reports for fiscal years ending on or
after July 15. The commission has
extended the deadline to fiscal years
ending on or after Dec. 15.

The commission also extended the

deadline for small companies to begin
compliance with the auditor attesta-
tion requirement. These companies
must now begin to comply in their
annual reports filed for fiscal years
ending on or after Dec. 15, 2008.
Deferred implementation of the audi-
tor’s attestation report requirement
will provide smaller public companies
and their auditors with additional time
to consider changes made by the SEC
and PCAOB. The extension also should
enable management of smaller public
companies to focus on the internal
assessment process during the first
year of compliance with the internal
control reporting provisions.

The SEC will take comments on the
proposed interpretive guidance and
rule amendments for 60 days before
final approval is made.

The SEC is hopeful that the changes
will help public companies.

“We are proposing this interpreta-
tive guidance to help management
make their evaluation process more
efficient and cost-effective,” SEC
Chairman Christopher Cox said in a
December press release. “In the
absence of guidance, management has
looked to the Public Company Account-
ing Board’s auditing standard to con-
duct their evaluations, which is not
what was intended. With this guidance,
management will be able to scale and
tailor their evaluation procedures to fit

their facts and circumstances, and
investors will benefit from reduced
compliance costs.”

The SEC’s proposal is focused on
risk and materiality, Conrad Hewitt,
SEC chief accountant, said in a release.

“We have worked hard to ensure
that the proposed guidance will not dis-
rupt best practices already in place, or
that may be evolving, while at the same
time ensuring that it would be scalable
to companies of all sizes,” he said.

The PCAOB also has proposed a
new auditing standard which, if adopt-
ed, would allow auditors to do less
work when assessing internal controls
over financial reporting, saving
money for companies.

These changes would “eliminate
unnecessary requirements while pre-
serving the principles of the standard,”
Mark W. Olson, PCAOB chairman, said
in a December interview with the New
York Times. The board said it would
seek public comment for 70 days, after
which it would vote on a new rule,
which might contain changes in
response to the comments. The rule
would then need SEC approval.

The new standard would work
hand-in-hand with the SEC’s rule
change to Section 404, encouraging
auditors to use their judgment in
deciding which internal controls
should be reviewed, focusing on con-

Continued on page 9
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News and Notes
The Allegheny

County Council unani-
mously approved the
appointment of
William E. Lestitian
as the new County
Council District 12
representative.

◆    ◆    ◆
McGuireWoods

announced that Sally
E. Edison, a part-
ner with the firm,
has been named a
“ P e n n s y l v a n i a
Super Lawyers Ris-
ing Star” for 2006.

◆    ◆    ◆
McGuireWoods

was one of only six
law firms to be
named a “Client
Service All Pro” law
firm in the 2007 edi-
tion of BTI’s The
Survey of Client Ser-
vice Performance
for Law Firms.

◆    ◆    ◆
Eckert Seamans Cherin and Mellott

announced that Timothy P. Ryan has
been named to the board of directors of
Saint Vincent College.

People on the Move
Art Stroyd announced that he has

joined with his former colleagues to
create Del Sole Cavanaugh Stroyd LLC.
Stroyd can now be reached at The
Waterfront Building, Suite 300; 200
First Avenue; Pittsburgh, PA 15222;
412-261-2172.

◆    ◆    ◆
Limbach Facili-

ty Services LLC
hired Scott Wright as
a senior attorney in
the legal depart-
ment. Wright will
provide legal sup-
port for Limbach’s
operations through-
out the U.S. in the
areas of construction
claims, litigation,
and contracting.

◆    ◆    ◆
Richard H. Lind-

ner has opened his new law firm, Lind-
ner Law Offices, in Pittsburgh. He
will continue to defend attorneys and
other professionals faced with discipli-
nary charges and offer preventive
ethics advice.

◆    ◆    ◆
Fox Rothschild announced that Seth

I. Corbin and Matthew S. Payne have
joined the firm as associates. ■

Adding
to the

Pot

Adding
to the

Pot

We’re mixing it up to better serve the legal community.

The ACBA Legal Placement Service is now placing attorneys as well as support staff.

Endorsed and sponsored by the ACBA.

ACBA Legal Placement Service
A Division of Work Time Options, Inc.

412-261-0744              acbalps@telerama.com
EOE

Linda Turner Cobb passed away on
Friday, Dec. 15, 2006 at Presby-
terian University Hospital. She is

a graduate of Slippery Rock University
and earned her law degree from Duq-
uesne University School of Law.

Cobb spent six years as a trial
lawyer in the District Attorney’s
office prior to being appointed mag-
istrate to Pittsburgh’s Municipal
Court in 1986 by the late Mayor
Richard S. Caliguiri. She held that
position until 2003.

Cobb was active in the community
and was a member of the North Side
Civic Development Corporation, Free-
dom Unlimited, the Allegheny County
Bar Association, and the National Asso-
ciation of Business and Professional
Women’s Club, where she served as
president. She was also a charter mem-
ber of the Steel on Ice Ski Club.

Cobb is survived by her companion
of 13 years, Jerome Bullock; her
daughter, Monica Dixon; Booker Turn-
er; and five grandchildren. ■

Bar Briefs In Memoriam

Scott

Wright

William E.

Lestitian

Sally E.

Edison

Linda Turner Cobb, 1950 - 2006

Arthur E. Uber, Jr., 1923 - 2006

Arthur E. (Ed) Uber,
Jr. passed away on 
Thursday, Nov. 23, 2006

at the age of 83 while on vaca-
tion in Hawaii.

Uber, a longtime ACBA
member, served in the U.S.
Naval Reserve during World
War II. He received his
bachelor’s degree in engi-

neering from Carnegie
Institute of Technology (now
Carnegie Mellon University)
and his law degree from
Duquesne University.

Uber is survived by his wife
of 62 years, Christina; his
daughter Susan Hill; his sons,
Ned, Jamie and Rob; his mother,
Mabel; and 11 grandchildren. ■

Do You Have Any Jury
Verdicts to Report?

If so, please forward the following information: Court; Case Number; Jury Verdict; Date of Verdict;
Judge; Plaintiff ’s Attorney; Defendant’s Attorney; Type of Case; Experts; and Remarks to: Jennifer

Pulice, ACBA, 400 Koppers Building, 436 Seventh Avenue, Pittsburgh, PA 15219

Recipient spotlight
During each month of this year’s Attorneys Against Hunger

campaign, the Allegheny County Bar Foundation will be
spotlighting a few agencies the annual campaign supports.

Located in the South Side of Pittsburgh, Just
Harvest is one of the original three recipient
agencies of the Attorneys Against Hunger cam-
paign. Just Harvest is an advocacy, educational,
empowerment, and outreach program, which
was originally created in 1975 as Hunger Action
Coalition. The organization provides Pittsburgh
with a voice for hunger relief in Harrisburg and
Washington, D.C. Just Harvest is a past recipient
of the Congressional Hunger Center’s Victory
Against Hunger Award (1997, 2001, and 2002),
the World Hunger Year’s Harry Chapin Food Self-
Reliance Award, and the Pennsylvania Public
Health Association’s Rodale Award for Health
Promotion. For more information about Just
Harvest, please visit www.justharvest.org.

Hunger Services Network, now Urban
League of Pittsburgh Hunger Services is also one
of the original three recipient agencies of the
Attorneys Against Hunger campaign. As part of
the Urban League’s downtown offices, Hunger
Services operates the Emergency Food Assis-
tance Program and the Food Stamp Outreach
and Enrollment Program. Through these pro-
grams, individuals are referred to one of over 300
pantries in the network, provided bags of gro-
ceries with $10.00 vouchers for Thanksgiving, or
screened for food stamps eligibility. For more
information about Urban League of Pittsburgh
Hunger Services, please visit www.ulpgh.org and
click on programs, then housing.

Please consider a contribution to this year’s
Attorneys Against Hunger campaign. Every dollar
raised goes directly to the agencies listed above
and the remaining ten recipient agencies of the
campaign. Every $25 contribution can provide
$125 worth of food and services to hungry children
and families in our community.To make a contribu-
tion to the campaign, please visit the Foundation’s
website at www.acbf.org or mail your contribution
to Attorneys Against Hunger,Allegheny County Bar
Foundation, 400 Koppers Building, 436 Seventh
Avenue, Pittsburgh, PA 15219.

All submissions for “Bar Briefs” or “In Memoriam”

should be sent to the attention of David Blaner,

ACBA Executive Director, 400 Koppers Building,

436 Seventh Ave., Pittsburgh, Pa., 15219, or e-

mailed to dblaner@acba.org.
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On-target investment results are no random walk, but a simple function of research firepower applied at the exact
intersection of value and opportunity. At Fort Pitt Capital Group, we stay within our circle of competence.
We avoid the sort of scattershot thinking which makes investing more complex than it needs to be.

We calculate, plan and execute for our customers in a way that leaves little room for error, and we tell you exactly
how your account is doing. If this sort of point-blank approach sounds good, or if lately your investment results have
been more miss than hit, give us a call at Fort Pitt Capital Group.

MANAGING PORTFOLIOS OF STOCKS, BONDS AND NO-LOAD MUTUAL FUNDS

P I T T S B U R G H  •  N A P L E S

412.921.1822
WWW.FORTPITTCAPITAL.COM

Continuing Legal Education
sponsored by the ACBA and PBI

C L E  P R O G R A M S

ACBA Registration Information: Register for any of these programs via: Mail: CLE Dept., ACBA, 400
Koppers Building, 436 Seventh Avenue, Pittsburgh, PA 15219; Fax 412-261-6438; Phone: 412-402-6613.
PBI Registration Information: MAIL: PBI, 5080 Ritter Road, Mechanicsburg, PA 17055-6903; FAX:
(717) 796-2348; PHONE: (717) 796-0804 or (800) 932-4637; ON THE WEB: www.pbi.org. All PBI CLE
programs are sponsored by The Pennsylvania Bar Institute & The Allegheny County Bar Association.

CIVIL LITIGATION
Preparing Your Witness to Testify:

Tips and Techniques to Win Your Case
Experienced practitioners and new litigators will benefit from the

valuable information provided in this practical “how to” CLE.
Also addresses ethical implications of client preparation.

Credits: 4 CLE credits (3.5 substantive/.5 ethics*) *Must attend entire program to receive ethics credit • When:
Tuesday, January 23, 2007; 12:00 noon to 4:15 p.m., registration and lunch begin at 11:15 a.m. •
Where: Koppers Bldg., 9th Fl., 436 Seventh Ave. • Tuition includes course book and lunch:
Member-Pa., or any co. bar assn.: $169; Member admitted after 1/1/03: $149; Nonmember: $189;
Paralegals attending with an attorney: $99; Paralegals attending alone: $129; Judges & judicial law
clerks: $85; Judges & judicial law clerks admitted after 1/1/03: $75. Register with PBI.

The Nuts and Bolts of Appellate Advocacy
Interactive program. A panel of expert appellate advocates and

distinguished appellate judges will cover broad range of topics, that will walk
participants through entire appellate process.

Credits: 4 CLE credits (3 substantive/1 ethics*) *Must attend the entire program to receive the ethics credit •
When: Tuesday, February 13, 2007; 9:00 a.m. to 1:15 p.m., registration begins at 8:30 a.m. • Where:
Koppers Bldg., 9th Fl., 436 Seventh Ave. • Tuition includes course book: Member-Pa., or any co.
bar assn.: $169; Member admitted after 1/1/03: $149; Nonmember: $189; Paralegals attending with an
attorney: $99; Paralegals attending alone: $129; Judges & judicial law clerks: $85; Judges & judicial
law clerks admitted after 1/1/03: $75. Register with PBI.

ELDER LAW
Saving the Assets of an Individual Entering a Nursing

Home After the Deficit Reduction Act 
Caregiver • Contract • Continuing Care: Current information about critical

issues. Be prepared to offer your clients the best advice possible.

Credits: 3 CLE credits (2 substantive/1 ethics*) *Must attend entire program to receive ethics credit • When:
Wednesday, January 24, 2007; 9:00 a.m. to 12:30 p.m., registration begins at 8:30 a.m. • Where: Kop-
pers Bldg., 9th Fl., 436 Seventh Ave. • Tuition includes course book: Member-Pa., or any co. bar
assn.: $169; Member admitted after 1/1/03: $149; Nonmember: $189; Paralegals attending with an
attorney: $99; Paralegals attending alone: $129; Judges & judicial law clerks: $85; Judges & judicial
law clerks admitted after 1/1/03: $75. Register with PBI.

EMPLOYMENT LAW
Litigating Wage & Hour Cases

One of the most active areas of workplace disputes. Explore what impact
the regs have had in increasing the amount of wage and hour litigation.

Also addresses “hot button” issue of retaliation.

Credits: 3 substantive • When: Tuesday, January 30, 2007; 12:30 p.m. to 3:45 p.m., registration and
lunch begin at 12:00 noon • Where: Koppers Bldg., 9th Fl., 436 Seventh Ave. • Tuition includes
course book and lunch: Member-Pa., or any co. bar assn.: $179; Member admitted after 1/1/03: $159;
Nonmember: $199; Paralegals attending with an attorney: $99; Paralegals attending alone: $129; Judges
& judicial law clerks: $90; Judges & judicial law clerks admitted after 1/1/03: $80. Register with PBI.

ENVIRONMENTAL LAW
Environmental Litigation Year in Review (2006)

Credits: 1 substantive • When: Wednesday, January 31, 2007; registration begins at 11:30 a.m.;
program will be held from 12:00 to 1:30 p.m. • Where: ACBA Conference Center Auditorium, 920
City-County Building • Cost: $25 for Environmental Law Section Members, $35 for non-section mem-
bers, $45 for non-ACBA members and $13 for no CLE credit or non-lawyers. Register with ACBA.

ESTATE/
ELDER LAW

8th Annual Estate & Elder Law Symposium
A great way to brush up on estate and elder law. Starts off with highlights of the

year for both practices, then have choice of two concurrent breakout sessions
each hour on variety of topics. 

Credits: 6 CLE credits (5 substantive/1 ethics*) *Workshop choices will determine whether credits are in substan-
tive law, practice and procedure or ethics, professionalism or substance abuse. • When: Tuesday, February 13,
2007; 8:30 a.m. to 4:15 p.m.; registration begins at 8:00 a.m. • Where: Pittsburgh Marriott City Cen-
ter, 112 Washington Pl. • Tuition includes course book and lunch (The Allegheny County Elder
Law Committee will meet for their regular monthly meeting during the lunch hour): Mem-
ber-Pa., or any co. bar assn.: $289; Member admitted after 1/1/03: $269; Nonmember: $309; Parale-
gals attending with an attorney: $99; Paralegals attending alone: $129; Judges & judicial law clerks:
$145; Judges & judicial law clerks admitted after 1/1/03: $135. Register with PBI.

FAMILY LAW
Your First Divorce Case

Geared toward attorney new to practice in family law issues,
instructs you on challenges with which you might be faced,

and guides you from initial meeting to final decree.

Credits: 6 substantive • When: Thursday, February 1, 2007; 8:30 a.m. to 4:30 p.m.; registration begins
at 8:00 a.m. • Where: Koppers Building, 9th Fl., 436 Seventh Ave. • Tuition includes course book
and networking lunch: Member-Pa., or any co. bar assn.: $169; Member admitted after 1/1/03: $149;
Nonmember: $189; Paralegals attending with an attorney: $99; Paralegals attending alone: $129; Judges
& judicial law clerks: $85; Judges & judicial law clerks admitted after 1/1/03: $75. Register with PBI.

LAW OFFICE MANAGEMENT
The Profitable Personal Injury Practice:

Knowing When to Take, Reject or Refer a Case
and Your Ethical Obligation to Clients

Highly successful, experienced personal injury practitioners
address issues of what information you need to evaluate a case’s merits and

likelihood of successful recovery of damage award. 

Credits: 4 CLE credits (3 substantive/1 ethics*) *Must attend the entire program to receive ethics credit • When:
Thursday, February 8, 2007; 12:00 noon to 4:15 p.m.; registration and lunch begin at 11:15 p.m. •
Where: Koppers Bldg., 9th Fl., 436 Seventh Ave. • Tuition includes course book and lunch:
Member-Pa., or any co. bar assn.: $169; Member admitted after 1/1/03: $149; Nonmember: $189;
Paralegals attending with an attorney: $99; Paralegals attending alone: $129; Judges & judicial law
clerks: $85; Judges & judicial law clerks admitted after 1/1/03: $75. Register with PBI.

REAL ESTATE PRACTICE
How to Handle a Residential Construction Defects Case

Back by popular demand! Our panel of experienced litigators will
review the basics of handling a residential construction case from

the time of meeting with client through trial. 

Credits: 4 substantive • When: Wednesday, January 31, 2007; 12:15 p.m. to 4:30 p.m.; registration
and lunch begin at 11:45 a.m. • Where: Live via Videoconference - Koppers Bldg., 9th Fl., 436 Sev-
enth Ave. • Tuition includes course book and lunch: Member-Pa., or any co. bar assn.: $179;
Member admitted after 1/1/03: $159; Nonmember: $199; Paralegals attending with an attorney: $99;
Paralegals attending alone: $129; Judges & judicial law clerks: $90; Judges & judicial law clerks admit-
ted after 1/1/03: $80. Register with PBI.
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Donna Jo McDaniel, Administrative
Judge of the Criminal Division. “We are
confident he can effectively coordinate
the array of services required of this
new agency and meet the objectives
established by this Court.”

The court is currently working with
the Washington, D.C. based National
Pretrial Resource Center to organize the
local agency to meet these objectives. ■

AGENCY continued from cover page

reasons to think it was doing no such
thing here.” The court further
explained that if “Congress had meant
us to [look to state law] it would have
found a much less misleading way to
make its point.” The court then cited
several other parts of Section 924 that
expressly refer to guilt under state law.
It went on to say that “[u]nless a state
offense is punishable as a federal
felony it does not count.”

The government stressed that the text
of the statute read only “punishable,”
leaving the door open to include state
felonies, provided they were punishable
at all under the CSA. The court dis-
agreed, stating that “using the phrase to
cover even a misdemeanor punishable
under the Act would be so much trickery,
violating ‘the cardinal rule that statutory
language must be read in context.’” The
court explained that the present sce-
nario was the very reason why whole
sections of a statute were read together
to reach the meaning of one of them. The
court noted that it would not “divorce a
noun from the modifier next to it without
some extraordinary reason.”

The court looked to whether “it
would have some use short of
wrenching the expectations raised by
normal English usage” and explained
that if Lopez’s crime fell within the
general term “illicit trafficking” the
state conviction would qualify as an
“aggravated felony,” even without a
federal counterpart.

The court further noted that the
government attempted “to justify its
unusual reading of a defined term in
the criminal code on the basis of a sin-
gle sentence in the INA.” The court
found no indication that Congress
intended to change the meaning of a
felony punishable under the CSA
when it borrowed the phrase from
Title 18 for use in the definition of
“aggravated felony.” Furthermore, the
court stated that the government
admitted that it had never undertaken
a prosecution pursuant to 18 U.S.C.
§924(c)(1)(A) where the trafficking
crime was a state felony but only a
federal misdemeanor. The court found
the lack of even a single prosecution
effort on this issue telling.

Finally, the court stated that the gov-
ernment’s reading of the statute would
render the law of alien removal, as well
as the law regarding the sentencing for

CSA continued from page 2

illegal entry into the country, depen-
dant upon varying state criminal classi-
fications. However, the court found “it
would have been passing strange for
Congress to intend any such result
when a state criminal classification is
at odds with a federal provision that the
INA expressly provides as a specific
example of an ‘aggravated felony.’”

The Supreme Court concluded by
holding that “a state offense constitutes
a ‘felony punishable under the Con-
trolled Substances Act’ only if it pro-
scribes conduct punishable as a felony
under that federal law.” ■

In Flynn, the court addressed
whether the defendant was preju-
diced during a jury trial when four
uniformed police officers were seated
in the row of seats immediately
behind him. The court found that this
was not so inherently prejudicial that
it denied the defendant a fair trial, as
the court must decide whether an
unacceptable risk is presented if
impermissible factors coming into
play. Flynn, 475 U.S. at 570-571.

Both cases dealt with government-
sponsored practices and in both cases,
the court noted that some practices are
so inherently prejudicial that they must
be justified by an “essential state” pol-
icy or interest. However, the case at
hand presented a contrasting fact pat-
tern, as the spectator conduct to which
Musladin objected was an open ques-
tion. The court recognized that it never
addressed a claim that private-actor
courtroom conduct was so inherently
prejudicial that it deprived a defendant
of a fair trial. The court also articulat-
ed that the test for inherent prejudice
as evidenced in Williams and Flynn
applied to state conduct and has never
been applied to spectator conduct. The
court additionally pointed out that the
legal tests that asked whether the prac-
tices furthered an essential state inter-
est suggested that those cases apply
only to state-sponsored practices.

Given the lack of holdings regard-
ing the issue at hand, the court found
that it cannot be said that the state
court decisions acted unreasonably.
No Supreme Court required the Court
of Appeals to apply Williams or Flynn
to the spectators’ conduct. As a result,
the Court found that the state court’s
decision was not contrary to or an
unreasonable application of clearly
established federal law. ■

RIGHTS continued from page 3

eligibility requirement. Therefore,
Rucker’s use of his prior employment
period, even after a five-year hiatus,
supported his claim of eligibility for
FMLA leave, and his complaint suffi-
ciently stated a claim under that act.

Because the First Circuit is the first
federal appellate court to decide this

FMLA continued from page 3

issue, employers will be watching with
interest the views expressed by other
Circuit Courts of Appeal in the future.
However, employers in any circuit
should be aware of this decision and its
ramifications when hiring individuals
who previously have worked for the
employer, understanding that once the
individual has worked for 1250 hours—
even without currently working for a
full 12-month period—he or she may be
eligible for FMLA leave. ■
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working under the direction of a part-
ner at a law firm.

“I am much more aware of the need
for pro bono work and also of all the
opportunities that are available for
attorneys to do pro bono work in Pitts-
burgh,’’ said Thomas. “For instance,
the Pro Bono Partnership offers a wide
variety of pro bono opportunities for
attorneys working in law firms. The
projects have a range of time commit-
ments and intensity levels so that
everyone should be able to volunteer to
some extent. Even a small amount of
time can make a huge difference to
those who need legal help.’’ ■

LOL continued from page 4

exceptionally positive step for both
investors and for America’s capital
markets,” Cox said in an interview with
the New York Times.

Ricci said there is no question that
the changes will assist public compa-
nies, but said the impact of the modifi-
cations might not be seen for years.

Gary Miller, with Eckert Seamans in
Philadelphia, said Sarbanes-Oxley’s
impact was too broad and auditors
pushed companies to identify every
piece of internal process. Some small
public companies are spending
$300,000 to $400,000 in reviews to com-
ply with Sarbanes-Oxley.

Miller, whose work includes repre-
senting small public companies, said
the new rules should be helpful in
reducing costs to public companies.

“Management will be able to make
decisions on what’s material,” he said.
“There was no real guidance on what
was supposed to be done. Auditors
were conservative and wanted to docu-
ment everything.”

Amy Greer, an SEC attorney in
Philadelphia, also believes the changes
will help public companies without
compromising investor safety.

“The mission of the Securities and
Exchange Commission is the protec-
tion of investors,” she said in an e-mail
interview. “Everything we do considers
that mission as paramount; however,
these changes reflect careful consider-
ation of the needs of business and the
purpose of the statute and attempt to
harmonize all of these interests.
Although, I cannot, of course, speak for
the commission, I believe the changes
would not have been adopted if to do so
would put investors at increased risk.”

Greer said the process that the SEC
undertakes for ruling-making is one
which invites substantial public and

trols where the risk of significant mis-
statements is the highest.

“The PCAOB’s proposal to repeal
the unduly expensive and inefficient
auditing standard under Section 404 of
Sarbanes-Oxley—and to replace that
standard with one that strengthens
investor protection by refocusing
resources on what truly matters to the
integrity of financial statements—is an

SARBANES-OXLEY continued from page 6

Continued on page 11
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industry participation. While no one can
predict the future, given that participa-
tion, clearly, it is believed that these
amendments will positively impact the

SARBANES-OXLEY continued from page 9

Publicize Your Section and
Committee News!
The ACBA Communications Department is eager to promote any special activity or newsworthy event
emanating from your Committee or Section of interest to ACBA members, the media, or the general pub-
lic. E-mail us at news@acba.org with the following information:
◆ Name and description of the event ◆ Date, time, and place of the event
◆ Name(s) of the sponsoring section/committee(s) ◆ Name(s) of speakers and titles of presentations
◆ How many people do you expect to attend? ◆ Name and phone number of a contact person
◆ Will there be an admission fee or ticket sales? If so, how much? ◆ Are reservations needed to attend the event? 
◆ Is there any other information you would like to share with us?
Thank you for your cooperation! ■

Lawyers’ Mart

EXPERT WITNESS
ACCIDENT RECONSTRUCTION, FORENSIC ENGINEER-
ING. Ira S. Kuperstein, Ph.D., P.E. Extensive experience.
(412) 318-4253.

PROCESS SERVICE
INVESTIGATING

THE IMPOSSIBLE WE DO RIGHT AWAY! MIRACLES TAKE
A LITTLE TIME. EMPIRE INVESTIGATION (412) 921-4046.
Visit us on our website, www.empireinv.com
Richardson & Associates, Inc.—Licensed Private Detective
&  Process Service. Phone (724) 969-0272 or (412) 848-3472

TOXICOLOGY
Clinical Toxicologist, Biomedical Scientist, Expert Witness, sev-
eral years experience of court testimonies. www.drknrao.com
412-849-1292 (cell); 412-833-4643 (home).

APPRAISALS
ANTIQUE AUTO APPRAISALS for all vehicles 1900 to 1990.
Expert Witness. Certified Appraiser - K. Merusi. 412-731-2878.

GILMORE AUCTION GALLERIES—Estate appraisals. Com-
plete auction service. (724) 684-4666. James R. Gilmore.

DOCUMENT EXAMINER/
HANDWRITING

J. WRIGHT LEONARD, BCFE, CDE. Certified. Experienced in
Federal, State & Local Courts. Testimony in Civil & Criminal
Matters. 215-735-4000.

ECONOMIST/
VOC. EXPERT

WM. HOUSTON REED, Ph.D.—20 yrs. of forensic econom-
ics & vocational eval. expertise in one report. 412-415-1136.

costs attendant to compliance.
Miller said any changes will be wel-

come.
“Even if it is not enough, it is going

to be welcome,” he said. “At least we
won’t have a complete vacuum.” ■

STORY IDEAS WANTED
The Lawyers Journal
is looking for
practice tips,
lifestyle tips and
human interest
stories.

If you have an idea
for a story,
please contact
Lisa Wolfe at
lwolfe@acba.org
or 412-402-6604.
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