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Court creates Commerce/Complex
Case Litigation Center
By Jennifer Pulice and Lisa Wolfe

The Allegheny County Court of
Common Pleas Civil Division has
created a Commerce/Complex

Case Litigation Center. The Center,
created by a Jan. 12 court order, will
aim to provide a more efficient
means of adjudicating commerce and
complex cases.

“The issues presented by complex
and commerce cases often require
substantial judicial time to resolve,”
said President Judge Joseph James.
“Our decision to establish this Cen-
ter will allow specially-assigned
judges to focus solely on these matters,
thus providing a more efficient means
of adjudication.”

James noted that Philadelphia and
Baltimore have similar Centers.

The Center will be headed by the
Honorable R. Stanton Wettick, Jr.,
Administrative Judge of the Civil
Division.

Wettick, in his capacity as Admin-
istrative Judge of the Civil Division,
will issue Administrative Orders for
the Commerce/Complex Case Litiga-
tion Center, which will describe
cases for which the Center will
assume responsibility.

While more specific definitions
of commerce and complex cases
will be forthcoming, complex cases
are currently defined as those
involving a series of legal issues,
while commerce cases are defined
as those involving corporate law,
limited liability partnerships,
intellectual property, technology,
securities, and other business-
related cases.

In addition to Wettick, the Honor-
able Christine A. Ward, who is cur-

rently sitting in the court’s Family
Division, will be reassigned to the
Commerce/Complex Case Litigation
Center effective Sept. 1. Prior to her
election to the Bench in November
2003, Ward attained nearly 20
years’ experience in complex and
commercial litigation at the state and
federal levels.

James said that a very small
percentage of Court of Common
Pleas Civil Division cases will be
moved to the Center. However, he
said that if looking at the number of
trial hours, a large percentage of
the Civil Division’s trial hours
would take place before the Cen-
ter’s judges.

The judges themselves may make
recommendations that certain cases
be moved to the Center. In addition,
attorneys wishing to designate their
cases as complex or commerce may
present a motion before the court
requesting the same.

Wettick, Administrative Judge of
the Civil Division since December
2003, was first elected to the bench in
1977. During his tenure on the bench,
he has handled a large number of
commerce and complex cases. He will
assume the status of Senior Judge in
January 2008.

“I have been a complex litigation
judge for the past ten years, but it
has been informal,” Wettick said.

“Attorneys would file motions and
ask that we take their cases as
complex ones. That system has
worked well, and we felt the need
to formalize it.”

“The creation of the Commerce
Center is an innovative development
designed to better serve the business
and technology community as well
as all of the citizens of Allegheny
County. I eagerly look forward to
this challenging new assignment
and the many beneficial effects the
Center will have on our civil litiga-
tion system,” said Ward.

“The judges assigned to the Cen-
ter will not have the duties of the
regular trial judges. They will not be
assigned to hear motions or be
responsible for cases on the regular
trial list,” said James. “The judges
will be responsible for narrowing
the issues involved with the complex
and commerce cases assigned to
them. We will make sure there is
enough legal research staff available
to meet the judges’ needs.”

The amount of time it will take
to adjudicate this type of case will
depend on the case and the
lawyers.

“We will not put lawyers on the
clock on this type of case,” Wettick
said. “However, if any party wants to
move quickly, we have an obligation
to do so.” ■

ACBF Loan Repayment
Assistance Program now
accepting applications

By Lisa M. Wolfe

In June 2006, the Allegheny County
Bar Foundation Loan Repayment
Assistance Program (LRAP)

announced the inaugural LRAP awards.
Over $27,000 was awarded to the 11
recipients, who are employed by local
legal services agencies. The foundation
is now accepting applications for the
2007 LRAP awards.

With the average law school loan
debt now in excess of $80,000 and civil
legal service salaries well below cur-
rent private sector salaries, the ACBF
adopted the LRAP program as a way to
attract and retain the best lawyers to
serve the public interest needs of
Allegheny County.

“The bar association realized that
little had been done to remedy the
widening gap between law school edu-
cational debt and salaries for public
service attorneys. We need to take
action to ensure the ability of our civil
legal service agencies to attract and
retain top notch attorneys. The 2006
application process confirmed that we
were on the right track to addressing
this major problem confronting the
legal community,” said Jim Creenan, a
partner at Wayman, Irvin & McAuley,
LLC, and one of the LRAP founders.

The LRAP awards provide direct
relief to selected qualified legal ser-
vice attorneys.

“This year we have made the decision
to expand the program to include a grant
recipient from the Public Defender’s
office as well as the District Attorney’s
office,” said Creenan. “The LRAP pro-
gram is critical because it enables these
agencies to retain key personnel who
might otherwise have to leave the public
sector due to financial considerations.”

The LRAP will provide up to 10
awards to qualified attorneys from legal
service agencies in Allegheny County.
KidsVoice, Neighborhood Legal Services
and the Juvenile Court Project each
have two awards earmarked for their
attorneys. Additionally, two awards will
be given to attorneys from the remaining
civil legal service agencies. Commenc-
ing this year, one award will be ear-
marked for the Public Defender’s office
and one award will be earmarked for the
District Attorney’s office. Each LRAP
award provides recipients with up to
$3,600 (not to exceed 50 percent of a
recipient’s monthly loan principal pay-
ment), and awards are renewable for up
to three years.

The main features of the program
are: applicants must be ACBA mem-
bers; applicants must be employed full-
time by an ACBA recognized civil legal
service agency as defined by the ACBA
dues structure; awards are renewable
for up to three years without re-appli-
cation; awards are up to $3,600 per
year; and the application process will
consider financial need, outstanding
loan debt, current salary and the appli-
cant’s contributions to the community.

Applications must be submitted to
the ACBF at 400 Koppers Building, 436
Seventh Ave., Pittsburgh, PA 15219 by
April 16, 2007. Interviews and applica-

Continued on page 11

PHOTO BY JENNIFER PULICE

Hon. R. Stanton Wettick, Jr., Hon. Joseph James and Hon. Christine Ward.
Wettick will head the court's newly created Commerce/Complex Litigation
Center. Ward will be reassigned to the center effective Sept. 1.
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Unidentified household chemicals
not considered deadly weapons
By Jason Miller

The Pennsylvania Superior Court
recently held that mouse poison
qualified as a deadly weapon for

purposes of the weapons enhancement
set forth in 204 Pa. Code §303.10(a)(iii).
Commonwealth v. Raybuck, 2006
Pa.Super. 377 (Dec. 22, 2006).
Unidentified household chemicals,
however, absent evidence to their
identity or nature, will not qualify as
a deadly weapon for purposes of sen-
tence enhancement.

Cheryl M. Raybuck placed mouse
poison, which is commercially avail-
able for rodent control, onto and into
the food she prepared for her husband.
She also poured household chemicals
into a bathtub drain in an attempt to
create a toxic gas. The Commonwealth
alleged that Raybuck committed the
acts in an effort to harm her husband.

Raybuck was charged with two
counts of aggravated assault, as well as
other offenses, for her actions with
respect to the rodent poison and house-
hold chemicals. With respect to the
first count of aggravated assault, Ray-
buck pled guilty to attempting to cause
serious bodily injury to her husband by
placing mouse poison in and on his
food. Raybuck pled nolo contendere to
attempting to cause serious bodily
injury to her husband by putting chem-
icals down the bathtub drain in an
effort to concoct a toxic gas. The trial
judge then sentenced Raybuck to
prison for 30 to 60 months on the first
count and 22 to 44 months on the sec-
ond count.

Following sentencing, the prosecu-
tor filed a timely motion for reconsid-
eration of sentence based on the trial
court’s failure to apply the deadly

weapons enhancement set forth in 204
Pa. Code §303.10(a)(iii). The trial court
denied the motion for reconsideration
and the Commonwealth appealed.

A single issue was raised on appeal:
whether or not the trial court was man-
dated to apply the deadly weapons
enhancement set forth in the sentenc-
ing code on a plea of guilty on two
counts of aggravated assault when
mouse poison and toxic gas, attempted
to be prepared with household chemi-
cals, were the instrumentalities used in
committing the crime.

The Superior Court noted, citing
Commonwealth v. Pennington, 751
A.2d 212 (Pa.Super. 2000) and Com-
monwealth v. Scullin, 607 A.2d 750
(Pa.Super. 1992), that the Common-
wealth’s allegation that the trial court
erred by not applying the deadly
weapons enhancement was a challenge
to the discretionary aspects of the sen-
tence and not appealable as of right. A
challenge to the discretionary aspects
of a sentence must raise a substantial
question that the sentence imposed was
not appropriate. The court explained
that a substantial question arises
“when the appellant advances a ‘col-
orable argument’ that the sentence was
either ‘inconsistent with a specific pro-
vision of the Sentencing Code’ or ‘con-
trary to the fundamental norms which
underlie the sentencing process.’”

The court stated that the application
of the deadly weapons enhancement
raised a substantial question. In support,
the court cited a group of cases, includ-
ing Pennington, where the application of
the deadly weapons enhancement was
deemed a substantial question.

The court quoted Commonwealth v.
Fullin, 892 A.2d 843 (Pa.Super. 2006)
for the proper standard of review

when a challenge has been made to the
discretionary aspects of sentence.
Specifically, a sentence will not be dis-
turbed unless a manifest abuse of dis-
cretion exists. The court then set forth
at length the language of the deadly
weapons enhancement provision of
the sentencing code. 204 Pa. Code
§303.10(a)(iii) sets forth the three
instances when a person has pos-
sessed a deadly weapon, thus warrant-
ing consideration of penalty enhance-
ments: (1) possession of any firearm,
loaded or unloaded; (2) possession of
any dangerous weapon; or (3) posses-
sion of any device, implement, or
instrumentality designed as a weapon
or capable of producing death or seri-
ous bodily injury where the court
determines that the defendant intend-
ed to use the weapon to threaten or
injure another individual.

The court commented that it looked
to case law for guidance in considering
the applicability of the deadly weapons
enhancement. While guns, knives, and
other clearly offensive weapons consti-
tute the most obvious forms of deadly
weapons, other items have also been
categorized as deadly weapons under
certain circumstances. The court then
cited Scullin, noting that a tire iron was
considered a deadly weapon under the
circumstances. The Scullin court noted
that a tire iron is not traditionally con-
sidered a weapon, but was a weapon in
that case because it was used to create
a high probability of serious injury or
death. When the offender threw the tire
iron at the victim, the Scullin Court
determined it became a deadly weapon.

The Superior Court also determined
that a fireplace poker and a drywall saw
constituted deadly weapons under cer-

Hiring unqualified individual
creates unclear job criteria
By Maria Greco Danaher

In order to prove a prima facie case
of failure to promote and gender dis-
crimination under Title VII, a female

must show that she was qualified for the
position for which she applied, and that
an individual not in her protected class
was treated more favorably. The 3d U.S.
Circuit Court of Appeals recently
reviewed a case in which an employer
considered both a female and a male
applicant for a position, neither of
whom had the required qualifications
for the job. The court held that by hiring
the unqualified male applicant, the
employer could not point to the absence
of those same qualifications for declin-
ing to hire the female applicant. Schei-
demantle v. Slippery Rock Univ., No.
05-3850, (3d Circ., Dec. 19, 2006).

In March 2003, Slippery Rock Uni-
versity posted notice of a job vacancy
for a locksmith position. The notice
required two years of locksmithing
experience. Judy Scheidemantle
applied for the position. Although she
did not have the required experience,
Scheidemantle had completed a home-
study locksmithing course—the equiva-
lent of 241 hours of experience—and

had a professional locksmithing
license. The university hired Calvin
Rippey. Rippey had not completed any
locksmithing coursework, but had 941
hours of locksmithing experience,
which was also less than the required
two years of experience.

Scheidemantle filed an EEOC dis-
crimination charge. She alleged in part
that she was not hired for the position
because of her gender. The EEOC dis-
missed the claim, noting that the uni-
versity “selected the candidate with the
most experience and/or training” for
the position. Scheidemantle then filed a
complaint in federal court.

In 2004, the locksmithing position
became vacant. The job was again post-
ed with a requirement of three years of
experience. Ultimately, the position was
filled on a temporary basis, without
interviews, and went to a male employ-
ee with very little experience in lock-
smithing. Scheidemantle filed another
EEOC charge and amended her federal
lawsuit, alleging that the university’s
failure to promote her in 2004 was in
retaliation for her 2003 complaint.

The district court determined that
because Scheidemantle did not meet the
objective criteria listed in the position

announcements, she was not qualified
for the position and did not set forth a
prima facie case of discrimination. The
Third Circuit reversed, finding that by
departing from the job posting’s objec-
tive criteria in making its employment
decision, the university established dif-
ferent qualifications against which
Scheidemantle should have been meas-
ured for the position, and by which her
prima facie case was to be measured.
The case was remanded to the district
court for further proceedings.

By hiring an individual who did not
meet the position’s original qualifica-
tions, the university created the infer-
ence that something less than those
original requirements was sufficient to
fill the position. In doing so, it opened
the door for Scheidemantle to claim
that she was, in fact, qualified for the
position under the new criteria.
Employers must review hiring proce-
dures in light of this decision, and
should ensure that the hiring criteria is
clear and unambiguous, in order to
avoid the situation dealt with by the
university in this case. ■

Copyright © Dickie, McCamey & Chilcote,

2007. All rights reserved.

Continued on page 11
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Involuntary commitment application
statements deemed privileged
By Patrice Wade Di Pietro

Judge Todd delivered the opinion of
the Superior Court of Pennsylvania
in a decision addressing Vincent

Marino’s appeal from the Dec. 6, 2005
order of the Honorable R. Stanton
Wettick, Jr. granting the summary
judgment motion of Appellee, Mario
Fava. Marino v. Fava, 2006 Pa.Super.
374, (Dec. 21, 2006).

The case at issue revolved around
the allegedly false statements Fava
made to police and mental health offi-
cials to have Marino, his nephew, invol-
untarily committed to a psychiatric
institution in 2003. More specifically,
Fava called the police on April 4, 2003
to report that Marino pulled a gun on
him. Fava subsequently filled out an
application to have Marino involuntari-
ly committed to a mental health ward
pursuant to §302 of the Mental Health

Procedures Act (MHPA), 50 P.S. §7302.
Fava noted in the application that Mari-
no pulled a gun on him and threatened
to shoot him, exposed his penis to Fava
on numerous occasions and threatened
to burn down his house.

Based on the contents of the
aforestated application, a warrant was
issued authorizing Marino to be taken
to a mental health facility for examina-
tion and treatment. The examining
physician opined that Marino was
severely mentally disabled and needed
a period of treatment not to exceed 120
hours. Marino’s treating physician
requested that the court certify Marino
for extended involuntary emergency
treatment. Marino’s treating physician
and Fava testified at an April 8, 2003
hearing. After the hearing, the court
recommended that Marino be admitted
to a mental health hospital for a period
not to exceed 20 days.

On March 15, 2004, Marino filed a
pro se complaint against Fava, claiming
that Fava harassed him by calling him
on the telephone numerous times,
defamed and slandered him by report-
ing the facts noted in the commitment
application, and his related testimony
at the commitment hearing.

Fava filed preliminary objections to
the complaint. The trial court granted
the objections in part, dismissing the
harassment, defamation and slander
claims arising out of Fava’s report. Fava
additionally filed a motion for summary
judgment on the remaining claims,
which the trial court granted on Dec. 6,
2005. Marino appealed, arguing that
Fava was not entitled to any immunity
from civil liability under the MHPA.

Marino first argued that Fava was not
entitled to immunity from civil liability
pursuant to §7114 of the MHPA because
that section only applied to mental

health providers. He also argued that
even if Fava would be considered part of
this category, he would not be entitled to
immunity due to his willful misconduct
and/or gross negligence. The court,
however, noted that the trial court grant-
ed summary judgment based on its
determination that Fava’s statements
were privileged pursuant to the court’s
decision in Pawlowski v. Smorto, 588
A.2d 36 (Pa. 1991).

The Superior Court recalled its opin-
ion in Pawlowski where it noted that
“statements made by judges, attorneys,
witnesses and parties in the course of
or pertinent to any stage of judicial pro-
ceedings are absolutely privileged and,
therefore, cannot form the basis for lia-
bility for defamation…moreover, the
privilege extends not only to communi-
cations made in open court, but also
encompasses pleadings and even less

USERRA requires military status to be a
factor in adverse employment decisions
By Maria Greco Danaher

Pursuant to the framework used by
courts to analyze most discrimi-
nation cases, the ultimate burden

of persuasion lies with the employee.
Under the McDonnell Douglas analysis
an employee must show a prima facie
case of discrimination. The employer
then offers a legitimate, non-discrimi-
natory reason for the alleged adverse
action. The burden then returns to the
employee, who ultimately must prove
that the employer’s stated reason was a
pretext for discrimination.

Under the Uniformed Services
Employment and Reemployment
Rights Act of 1994 (USERRA), the
analysis is markedly different, consist-
ing of only two steps. In order to prove
liability under the USERRA, an
aggrieved employee need only show
that his or her military service was a
“motivating factor” for an adverse
employment action. Unless the employ-
er  can then prove that the adverse
action complained of would have been
taken regardless of the employee’s mil-

itary service, liability attaches.
This USERRA standard recently

came into play in a case in which a
Marine reservist’s employment was ter-
minated. The district court dismissed
this case, but the First Circuit reversed
the decision and remanded the case for
further proceedings. Velazquez-Garcia
v. Horizon Lines of Puerto Rico, No. 06-
1081 (1st Cir. Jan. 4, 2007).

Carlos Velazquez-Garcia worked as
a supervisor for Horizon Lines of Puer-
to Rico, a shipping and transportation
company. In 2002, Velazquez enlisted
as a reservist in the U.S. Marines and
reported for six months of basic train-
ing. After his return from basic train-
ing, Velazquez began to report for
monthly weekend training sessions and
annual two-week trainings. Velazquez’s
supervisory responsibilities included
weekend work. As a result, Horizon
had to readjust the work schedule to
accommodate Velazquez’s weekend
trainings. Velazquez alleged that his
managers complained and pressured
him about that accommodation. He also
alleged that he was frequently the butt

of jokes and name calling because of
his military service.

Beginning in 2004, Velazquez started
a side business cashing checks for Hori-
zon employees. He did this almost
exclusively during his off-duty hours
outside the company’s gates or in the
parking lot, although he testified that he
cashed “one or two” checks during work
times. On September 21, 2004, Roberto
Batista observed Velazquez cashing
checks for employees, and reported the
activity to other Horizon managers.
Batista was one of Velazquez’s supervi-
sors. He was also one of the individuals
who expressed his frustration with
Velazquez’s military leave. On Sept. 23,
Batista fired Velazquez, ostensibly for
violating the company’s business code.
Velazquez was not warned prior to the
termination, nor was there any docu-
mentation of prior discipline against
Velazquez. Further, other employees
who had similar code violations were
not summarily fired.

Velazquez sued Horizon for violating
the USERRA. Using the McDonnell-
Douglas analysis, the lower court

granted Horizon’s motion for summary
judgment, holding that Velazquez had
not shown sufficient discriminatory
animus, nor had he ultimately proven
that the reason given for his termina-
tion was a pretext. The First Circuit
reversed that decision, using the two-
pronged analysis described above. The
court stated that an employee “need
only show that military service was ‘a
motivating factor’ in order to prove lia-
bility,” unless the employer is able to
show that the adverse employment
action would have occurred regardless
of that service.

This decision reminds employers of
the importance of consistently applying
company policies, as well as of the
necessity for full documentation of
action under those policies. Without con-
sistent discipline and full documentation
of the reasons for an adverse action, an
employer is unlikely to be able to carry
the burden of proof determined to be
necessary under the USERRA. ■

Copyright © Dickie, McCamey & Chilcote,

2007. All rights reserved.
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From the ACBA

P R E S I D E N T ’ S M E S S A G E

A challenge for the new year
By Hon. Kim Berkeley Clark

Happy New Year!! As we begin a
new year, I’d like to offer a chal-
lenge for all of our members.

Actually, I have three challenges and I
am asking each of you to consider at
least one. For my first challenge, I
encourage you to make a commitment
to pro bono service. From my perspec-
tive, the best thing about pro bono serv-
ice is that as good as it is for the client,
it is even more rewarding for the
lawyer. As president of the ACBA, if
you have not already done so, I am ask-
ing you to provide pro bono representa-
tion for at least one client each year. As
lawyers and professionals, we have all
achieved success in higher education,
in our professional lives, and in being
involved in a profession of service to
others. There are many people who
have serious issues that require legal
action. Many of these folks cannot
afford representation and are forced to
navigate the legal system on their own.

I am proud of the fact that our bar
association is committed to pro bono
service to the community and to the
court. We are blessed and fortunate to
have Lorrie Albert as our Pro Bono
Coordinator. Over the course of the last
year, the Pro Bono Center has launched
several new projects, including the

YWCA Legal Resources
for Women’s One Hun-
dred Lawyers—One
Case Each limited asset
divorce program and
the Academy of Trial
Lawyers/Education
Law Center’s initiative
to represent students at
expulsion hearings. In
collaboration with the
Pittsburgh Pro Bono
Partnership, two addi-
tional family law
projects are being
developed—the Pro
Bono Custody Concili-
ation Project and the
Guardian Ad Litem Pro
Bono Project. Most
recently, the Federal Court Prisoners
Civil Rights Project has been revived.

As a judge in the Family Division, I
can honestly say that without lawyers
who have made the commitment to give
pro bono service to the court and to the
community, we would have a far less
efficient and fair system of justice.
Despite the fact that we have many
lawyers who do pro bono work, we
need more. There are still too many
people that deserve representation and
who cannot afford it and, as a result,
are forced to go without legal represen-

tation—often to their
detriment. Imagine
what an impact it
would have on the legal
system in Allegheny
County if just 50 per-
cent of our 6,500 mem-
bers handled one pro
bono case each year.

My second chal-
lenge is to encourage
you to contribute to the
Allegheny County Bar
Foundation. As the
philanthropic and edu-
cational arm of the
Allegheny County Bar
Association, the bar
foundation provides
many unique opportu-

nities for members to assist the under-
served in Allegheny County, either
through volunteering time or con-
tributing financially to one of the foun-
dation’s various campaigns. We have a
great foundation, headed by Mark
Edwards. The foundation makes it pos-
sible for many important initiatives
and projects that impact upon the legal
community and the community at large
to take place. Attorneys Against
Hunger (now in its 14th year) makes it
possible for funds to be distributed to
12 hunger service agencies in our area.
What a worthwhile program! The foun-
dation also manages several scholar-
ship funds. These funds benefit law
students attending the University of
Pittsburgh, Duquesne University,
Notre Dame, and the University of
Pennsylvania law schools.

For the past 15 years, the foundation
has hosted an annual golf tournament
to benefit Neighborhood Legal Ser-
vices. In 2006, the tournament was the
most successful ever and a worthwhile
public service law firm can continue to
provide services that are important to
our community.

Proceeds of the pledges from the Fel-

lows program provide $20,000 in grants
to local services agencies. More than
$800,000 was pledged by the bar associ-
ation and members of the bar to the bar
foundation’s Building Bridges to the
Future Endowment Campaign. The
pledges brought the total balance on the
endowment to over $1 million, ensuring
that the bar foundation will be able to
fulfill its philanthropic mission for gen-
erations to come. As you can plainly
see, we all benefit from the work of the
bar foundation. Please consider making
a commitment to the bar foundation to
make it stronger than ever.

Finally, I challenge each of you to
encourage an attorney who is not a
member of the ACBA to become an
ACBA member. The ACBA is a great
bar association—one of the best and
most respected municipal bar associa-
tions in the United States. I know this
from traveling around to bar confer-
ences all over the United States. The
ACBA has more than 6,500 members
and has divisions, sections, and com-
mittees for lawyers of all ages and for
lawyers engaged in all areas of prac-
tice. Our bar association provides
many types of services to its mem-
bers—everything from insurance to
videoconferencing and court reporting
services. The ACBA presents excellent
CLE programs at a reduced cost for its
members. The networking opportuni-
ties are invaluable. And, let us not for-
get the many opportunities that we
have to enjoy ourselves and socialize
with our colleagues. Who wouldn’t
want to belong to an organization with
so much to offer?

So, as we begin a new year I challenge
each of you to make it your New Year’s
resolution to give pro bono service to the
court, or to contribute to the Bar Founda-
tion, or to encourage at least one lawyer
to become a member of the ACBA. Of
course, you can accept all three chal-
lenges. Happy New Year! I wish you
peace, health, and prosperity. ■

The Hon.

Kim Berkeley Clark

Do You Have Any Jury
Verdicts to Report?

If so, please forward the following information: Court; Case Number; Jury Verdict; Date of Verdict;
Judge; Plaintiff ’s Attorney; Defendant’s Attorney; Type of Case; Experts; and Remarks to: Jennifer

Pulice, ACBA, 400 Koppers Building, 436 Seventh Avenue, Pittsburgh, PA 15219
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Pennsylvania Superior Court establishes
appellate mediation program
By Katherine E. Stout

The Superior Court of Pennsylva-
nia recently established an appel-
late mediation program to pro-

vide litigants with an alternative means
of resolving disputes.

By order dated Oct. 6, 2006, the
Superior Court established an appel-
late mediation program with the goal of
resolving cases in the early stages of
the appellate process. The program
will initially apply to civil appeals from
the Eastern District of Pennsylvania.

P. Douglas Sisk has been appointed
as the director of the Superior Court
Mediation Program. Sisk is an experi-
enced attorney with extensive appel-
late and mediation experience. He
developed a similar program for the
U.S. Court of Appeals for the Third
Circuit. In his position as director of
the mediation program, Sisk will select
and mediate Eastern District appeals
that are appropriate for alternative
dispute resolution.

“At the moment, I am the sole medi-
ator,” Sisk said. “Possible additional

staff and volunteers will be considered
later.” Sisk added that the court
intends for the program to eventually
be available in all civil appeals
throughout the Commonwealth.

With the implementation of this pro-
gram, the Superior Court joins numer-
ous federal and state courts that have
adopted mediation programs as suc-
cessful tools for case management.

According to the Administrative
Office of Pennsylvania Courts, the
Superior Court is one of the busiest
appellate courts in the nation and expe-
rienced a 3.5 percent increase in the
number of appeals docketed from 2005
to 2006. The AOPC anticipates that the
program will enable the court to better
manage its increasing caseload and
provide a savings to litigants in terms
of cost and time on appeal.

The Superior Court’s program
focuses on the early, pre-briefing
stages of appeals. While some pro-
grams rely solely on judges to conduct
mediations, Sisk said that a goal of the
program is to alleviate judicial case-
load, while providing tangible and

intangible benefits for both parties
and counsel.

Cases that might benefit from medi-
ation are identified as early as possible
through the use of mediation state-
ments submitted with docketing state-
ments filed by appellants. More defini-
tive position papers are submitted by
all parties once an appeal is selected
for mediation.

The normal appellate process,
including briefing schedules, continues
unless a stay is sought by the parties, or
unless an agreement is reached. A
praecipe to discontinue is filed after an
amicable resolution is reached.

All submissions to the program, dis-
cussions held, and proposed and final
terms of an agreement are kept com-
pletely confidential, Sisk said, adding
that this information will not be dis-
closed to the judges or the public.

Sisk said that the program should
benefit all involved–litigants, lawyers
and judges.

“Benefits for the litigants can
include reduced litigation expenses,
amicably compromised judgment

amounts, facilitation of continuing
business relationships, and results that
cannot be achieved through the tradi-
tional appellate process,” Sisk said.

He added that lawyers also benefit
from the mediation program by being
able to offer clients alternative dispute
resolution as an effective appellate
tool, while at the same time gaining
meaningful mediation experience.

Sisk said that sometimes resolutions
to asserted errors at the appellate level
do not address the genuine, underlying
issues in dispute due to the fact that the
Court’s actions are circumscribed by
statutes, rules, case law and standards
of review. Sisk feels that the Court’s
Mediation Program can help to provide
more equitable and mutually satisfying
relief to litigants.

“Mediation permits the parties to
explore solutions beyond the static,
black letter record of trial court pro-
ceedings,” Sisk said.

Further information on the Superior
Court’s Mediation Program can be
found on the court’s website at
www.superior.pacourts.us/. ■

Grand jury basics
By Thomas Farrell

A91 percent increase in the num-
ber of grand jury proceedings in
the past 10 years has put enor-

mous pressure on defense lawyers to
understand the basic functions and
workings of grand juries.

While historically grand juries were
supposed to stand between the sovereign
and the citizen by screening cases and
rejecting those unfit for prosecution,
grand juries have now become a powerful
investigative tool for prosecutors. Below
are some of the critical elements about
which defense lawyers should be aware:

Terminology
In federal grand juries, the United

States Attorneys’ Manual (USAM)
establishes three major categories of
individuals called before a grand
jury: the target, witness and subject.
Although local prosecutors may not use
the USAM definitions, they categorize
people in the same way:

• Those they seek to indict (Target)
• Innocent witnesses (Witness)
• Those about whom they have not

decided and who could end up as
defendants or witnesses (Subject)

The following steps are important in
preparing for a grand jury testimony:

Ascertaining status
When a client has been or may be

subpoenaed, the defense lawyer’s first
task is to ascertain the status of her
client from the prosecutor. The prose-
cutor’s name may be obtained from the
grand jury subpoena itself, where it is
listed on the bottom and the law
enforcement agent.

Confirming status
Although the prosecutor has the

final say as to a client’s classification,
the agents may know more about the
investigation in the early stages. The
defense lawyer should ask the agents
first to determine if they hold the same
opinion because different assessments
may bode ill for the client.

However, a defense lawyer should not

expect precision in the use of these defi-
nitions. Many prosecutors see only tar-
gets and witnesses, while others would
call nearly everyone a subject, at least
until the morning they seek an indict-
ment. Further, a prosecutor’s statement
about the status of the defense lawyer’s
client is not binding or final.

The prosecutor’s estimation of the
client’s status will influence both the
defense’s approach to the investigation
and the client’s level of anxiety.

The target letter
Department of Justice policy dis-

courages subpoenaing grand jury tar-
gets to testify. When federal prosecu-
tors do so, they must accompany the
subpoena with a target letter to inform
the witness that s/he is a target of the
investigation. The letter also lists the
witness’s rights, including the right to
consult with counsel and the right to
invoke the Fifth Amendment privilege
against self-incrimination.

The defense attorney should not
overestimate the importance of a target
letter. The client may be a clear target
and never receive a letter. Some prose-
cutors send them to all witnesses they
subpoena, while others never send one
because they never subpoena anyone
they would consider a target. For the
most part, prosecutors do not expect
targets to testify even if subpoenaed.
They do expect to hear from a lawyer
on the target’s behalf.

Testifying
A target should never testify before a

federal grand jury. The prosecutor, not
the grand jury, makes the real decision
about whether to indict. Aim to persuade
the prosecutor through your own advo-
cacy, rather than relying on your client’s
testimony. In contrast, sometimes tar-
gets persuade state grand juries not to
indict. Consider the following factors in
deciding whether your client should tes-
tify before a state grand jury:

• The type of crime—if it is a simple
offense that comes down to a single issue
which your client can address your
client’s testimony might be dispositive.

• The evidence contradicting the
client’s story.

• Whether anyone else can tell the
client’s story.

• Whether the defense attorney can
be present. In Pennsylvania, a defense
attorney can be present, but not in fed-
eral proceedings.

Defense Strategies
If the prosecutor has not decided

whether to seek an indictment against
your client, there are four principle
strategies to consider. You can (1) take
no immediate action and wait for fur-
ther notification from the prosecutor;
(2) present to the prosecutor or grand
jury evidence other than the client’s
statements; (3) argue that the law and
policy do not support an indictment; (4)
offer to cooperate in the investigation
of others in return for immunity or a
favorable plea to a reduced charge.

The focus of a defense attorney’s
argument should be toward the prose-
cutor and not the grand jury. The
defense attorney should not mistake

the grand jury for a trial jury. The
defense attorney should not expect to
go over the prosecutor’s head and
appeal to the grand jury as an inde-
pendent decision maker that might dis-
agree with the prosecutor.

The goal in representing a witness is
to make sure they remain a witness and
nothing more. Usually, this simply means
ensuring that the client tells the truth.
But, that task may have its complications
because of the client’s sympathies, a rela-
tionship with the target or other informa-
tion, which the witness wishes to hide.

Immunity
Prosecutors can make your client

talk by giving him immunity coexten-
sive with the Fifth Amendment privi-
lege. Immunity against use of your
client’s statements (use immunity) suf-
fices, though some jurisdictions
require transactional immunity, which
prohibits the witness from being prose-
cuted for any transaction about which
he testifies. Use immunity prohibits

■ Guidelines for defense attorneys

Continued on page 11
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ACBA trial presentation technology
helps juries understand case facts
By Tracy Carbasho

Technology available through ACBA
Services, Inc. can make a world of
difference in how well jury mem-

bers understand the facts of a case.
“Research shows that presenting

information to people in multiple ways,
including visually and orally, helps to
maintain their attention, improve rec-
ollection and enhance persuasion,’’
said David Cohen, a partner at Kirk-
patrick & Lockhart Preston Gates Ellis
and a member of the ACBA’s Technolo-
gy Utilization Committee. “Digital trial
presentation can help keep the jurors
and the judges awake and paying atten-
tion. If done correctly, it can make for a
much smoother presentation of the evi-
dence with fewer interruptions.’’

ACBA Services, the for-profit sub-
sidiary of the bar association, began
offering digital trial preparation and
presentation in 2000.

Well prepared graphics and anima-
tions can simplify complex fact pat-
terns and video presentations of depo-
sition testimony can be much more
effective than reading the transcripts.
Using video clips to impeach live wit-
nesses can have a devastating impact
in the right circumstances, according
to Cohen.

Sean Fox, Manager of Video Services
for ACBA Services, said using the digi-
tal technology can help attorneys
assemble their information in a more
timely manner and can result in the trial
proceeding at a much quicker pace.

“If all of the documents and photos
are on a CD or DVD, the information is
easier to find,’’ said Fox. “If a trial is
continued, it is easier to store the mate-
rial rather than leaving it sit in boxes.’’

ACBA Services can digitize all of a
client’s existing paper documents, pho-
tographs, slides, transparencies and
other materials, which are then stored
in electronic format for easy retrieval.
The technology is suitable for virtually
any type or size of litigation, especially
in cases where numerous people are
deposed and a sizable amount of paper-
work is required. A removable hard
drive may be utilized in cases involving
a large volume of complex information.

“We’ve seen a big push where more

attorneys have started to use this tech-
nology in the past three or four years,’’
said Fox. “I attribute the increase to the
decreased cost of this technology com-
pared to five years ago when most clients
didn’t have DVD drives in their comput-
ers, as well as the increased capabilities
of scanners and the increased awareness
of the benefits of using digital trial prepa-
ration and presentation.’’

Fox stressed that ACBA Services
provides court reporters, videogra-
phers and technology specialists to
ensure the professional preparation
and presentation of materials at trial.
The specialists videotape the deposi-
tions, encode the transcripts into the
computer and operate the equipment
during trial.

“From what we’ve heard from attor-
neys, it makes it easier for jurors to

understand what is being discussed in
the courtroom. For example, if a specif-
ic contract is the most important docu-
ment in a case, the attorneys might talk
about that document for 15 or 20 min-
utes before the jurors get to see it using
the old paper-based system. Even if it’s
on an overhead projector, it can be diffi-
cult to read,’’ he said. “The digital pres-
entation makes it easier for them to
understand what the attorneys are talk-
ing about, whether it’s a document or
photograph, because it’s displayed on an
eight or 10-foot wide screen for every-
one to see or on a combination of moni-
tors located throughout the courtroom.’’

Using digital trial preparation also
helps attorneys be more organized by
having easy access to the material on a
CD or DVD, instead of fumbling
through boxes to find a document.

“You will make points with the jury
for making their job easier by present-
ing the evidence in the most user-
friendly way,’’ said Cohen. “They get to
follow along so much better when they
are able to view each exhibit as it is
being discussed with the witnesses and
see the critical parts highlighted. It
also aids in their note-taking. Juries
love it, but perhaps more importantly,
they expect it.’’

Fox said this expectation stems from
the prevalence of television shows, such
as “Court TV’’ and “Law and Order.’’

Fox believes Pittsburgh is slightly
behind the curve in the use of this par-
ticular technology. Although the federal
courtrooms are wired with the neces-
sary infrastructure to support the use of
the latest technology, the county courts
do not have this capability. Many attor-
neys are still relying on overhead pro-
jectors and PowerPoint to enhance their
presentations. Despite the lack of court-
room wiring, ACBA Services is able to
utilize its trial presentation technology
during common pleas court trials.

“Attorneys don’t have to worry about
knowing how to use the digital technol-
ogy because our technicians will oper-
ate the equipment in the courtroom,’’
said Fox. “If both sides use this tech-
nology, it eliminates problems down the
road, especially when there are joint
exhibits. Using the technology gives
that attorney an advantage because it
makes that side look more organized
since they are not wasting time looking
for documents.’’

Fox added that the benefits of using
the technology far outweigh the cost,
which he describes as affordable.

The cost is unit-based on the prepa-
ration side with a specific rate per doc-
ument or per video. The in-court pres-
entation side includes a daily fee for
the equipment usage and an hourly
rate for the labor.

“We’re affordable, especially for
converting videotapes to a digital pres-
entation. If we shoot the video, it’s free
to put it on the computer,’’ he noted. “If
a client uses our court reporter and
videographer, we will synchronize the
transcript and video for free. Typically,
this type of synchronization can cost
between $50 and $100 per hour.’’ ■

New attorneys admitted to U.S. District Court

PHOTO BY MARLENE ELLIS

Over 160 new attorneys take an oath administered by Chief Judge Donetta Ambrose to be admitted to practice in the U.S. District Court for the Western District of Penn-
sylvania on Thursday, Jan. 4, 2007. Surrounded by family and friends during the ceremony, which was held at the Omni William Penn Hotel, these new attorneys were
welcomed to federal practice by ACBA President Hon. Kim Berkeley Clark, ACBF President Robert Ridge, ACBA Executive Director David Blaner, WLD Chair Jonnie
Joseph, YLD Chair Hal Coffey and Federal Court Section Chair Laura Candris. The admission ceremony is held annually by the Allegheny County Bar Association to
formally admit new attorneys to federal court and introduce them to the Allegheny County legal community.

The new ACBA Services, Inc. marketing kit, which outlines the various services
that the company offers, will be distributed beginning in February.
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Chair Coffey’s Corner
By Hal D. Coffey

The Golden
Globes have been
handed out. The
Oscars and Gram-
mys aren’t far
behind. But the
REAL excitement
this awards season is
for the ACBA YLD
Outstanding Young
Lawyer Award. The

OYL Award is presented annually to a
young lawyer (10 or fewer years of
practice) who best exemplifies out-
standing leadership and distinguished
service to the legal profession and the
community at large.

The OYL is bestowed on a young
lawyer for his or her contributions to the
legal profession and the legal communi-
ty. The nominee also should be an indi-
vidual who has evidenced a continuing
commitment to the community by par-
ticipation in pro bono programs, foster-
ing educational programs that increase
the public’s awareness and knowledge
of the law and by actions which have
generally improved the relationship
between the public and the bar.

You have seen the YLD Sidebar
announcements of the OYL Award and
the deadline is fast approaching. In
fact, the OYL Award Committee is

meeting Monday, February 5 to review
the nominations and make a decision.
We will be accepting nominations up
until the last second on Friday, Feb. 2.
You can contact Dorie Schnippert with
your last-second nomination letter via
e-mail at dschnipp@acba.org or fax
412-261-6438.

Recent OYL winners include U.S.
Bankruptcy Court Judge Jeffrey
Deller, Carrie Matesevac Collins and
former YLD Chair extraordinaire
James Creenan. The OYL will be pre-
sented to the recipient at the YLD
Annual Meeting on March 7, 2007 and
announcements will be made in all
ACBA publications for the entire mem-
bership to hear.

And, speaking of the Annual Meet-
ing, that’s where we will also be draw-
ing the ballot order for the candidates
for the 2007 officers and members of
the YLD Council.

Anyone seeking to run for an office
or a seat on council is required to fill
out a YLD Council questionnaire and
submit a resume. Questionnaires are
available by calling Pam DeCecco at
412-402-6613 or e-mailing pdececco
@acba.org. Completed questionnaires
must be submitted by Feb. 21, 2007.

The positions to be filled by election
include Chair-Elect, Secretary, Trea-
surer and council, where five seats are
available for a two-year term. If you

Young Lawyers Division Page

have any questions on the elections,
what is required of council members or
what is expected in the next two years,
please contact YLD Chair-Elect
Mark A. Martini (mmartini@rlmlaw
firm.com) or YLD Chair Hal D. Coffey
(hcoffey@grogangraffam.com).

Young Litigators Series:
YLD teachers wanted

March brings the new YLD Educa-
tion Committee program and the Young
Litigators Series. The intent of the pro-
gram is to give those YLD members in
the early stages of their practice (or
those of us who could use refresher)
tips and practice pointers on numerous
areas of litigation practice.

The plan is for the series to run on
Tuesdays in March on the topics of arbi-
tration/mediation/ADR, motions/discov-
ery, witnesses and opening and closing
arguments. Make certain to watch your
inbox for the YLD Sidebar and updates
on the times and locations for the series.

The series will be taught by more
experienced YLD members, so if you
have an interest in any of the topics
above (especially for the series
event on witnesses) please contact
series coordinator Michael Feeney
(mfeeney@grogangraffam.com) to find
out how you can help teach.

YLD/BLI Carnivale
And back by popular demand, the

Bar Leadership Initiative Class is once
again throwing a Carnivale event at the
Rivers Club on Friday, March 23. Just
like last year, there will be plenty of

games of chance, auction items, food,
drinks and music.

For more information on tickets,
contact BLI Class member Megan
Turnbull (mturnbull@grblaw.com) and
for more information on Carnivale
itself, contact BLI Class member
Danielle Hodnicki (danielle.hodnic-
ki@gmail.com).

Helping out with Pitt and Duquesne
If you are looking to reconnect with

your law school or just willing to help
the YLD work with students at Pitt and
Duquesne law schools, please contact
our YLD Liaisons to the law schools. For
Pitt, we are planning a panel discussion
with YLD members from diverse areas
of practice. At Duquesne, we are work-
ing on a series of YLD panelists to tell
3Ls their own unique stories on how
they studied for the bar exam. If you are
interested in participating in either of
these programs, networking events or
have ideas of your own, please contact
our YLD Liaisons: Pitt: Douglas
Stipanovich (DStipanovich@dbbk.com);
Duquesne: Shannon Barkley (Shan-
non.Barkley@city.pittsburgh.pa.us)

Upcoming YLD Committee
Meetings

Education Committee: Wednesday,
February 14 (contact Melissa Ruefle at
mlr@cbmclaw.com); Member Ser-
vices: Wednesday, February 28 (contact
Kevin Eddy kmeddy@bwhllc.com);
Public Service Committee: Tuesday,
March 20 (contact Katie Kenyon at
kmk@pbandg.com). ■

On-target investment results are no random walk, but a simple function of research firepower applied at the exact
intersection of value and opportunity. At Fort Pitt Capital Group, we stay within our circle of competence.
We avoid the sort of scattershot thinking which makes investing more complex than it needs to be.

We calculate, plan and execute for our customers in a way that leaves little room for error, and we tell you exactly
how your account is doing. If this sort of point-blank approach sounds good, or if lately your investment results have
been more miss than hit, give us a call at Fort Pitt Capital Group.

MANAGING PORTFOLIOS OF STOCKS, BONDS AND NO-LOAD MUTUAL FUNDS

P I T T S B U R G H  •  N A P L E S

412.921.1822
WWW.FORTPITTCAPITAL.COM

Wettick addresses YLD members

PHOTO BY LISA WOLFE

Allegheny County Court of Common Pleas Administrative Judge R. Stanton Wettick, Jr. addressed members of the Young Lawyers Division on Wednes-
day, Dec. 13, 2006. Wettick spoke about issues affecting daily legal practice and shared his insights on the property assessment appeal situation. He
also held a question and answer session for the young lawyers attending his lecture.
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Having the right team 
makes all the difference

Employment Litigation Attorneys
Pittsburgh, Pennsylvania
(412) 338-1100
www.rothmangordon.com

James W. Carroll, Jr., Esq. Colleen Ramage Johnston, Esq. Cami L. Davis, Esq.

Bissoon honored at 11th Annual
Multicultural Prism Awards
By Tracy Carbasho

Cathy Bissoon’s efforts to enhance
diversity in the legal profession
have gotten noticed.

Bissoon, a partner and director of
diversity at Reed Smith, received the
Honorable Thurgood Marshall Award
at the 11th Annual Multicultural
Prism Awards gala during a ceremony
in Hollywood in December. The award
recognizes individuals in the legal
profession who advance diversity and
discourage injustices.

The event was sponsored by Minori-
ties in Business magazine, which honors
individuals in business, entertainment
and politics for their organizational and
individual achievements. Also honored
were Queen Rania Al-Abdullah of Jor-
dan and model Tyra Banks.

“I’m very humbled to have been
honored alongside people who are
doing such great work in the area of
promoting diversity,’’ said Bissoon,
who was appointed to the director of
diversity position in 2001 by the firm-
wide managing partner, Greg Jordan.
“I believe strongly that individuals, law
firms and society benefit from diverse
and inclusive work environments.’’

In this position, she heads a commit-
tee that oversees and implements poli-
cies and practices designed to increase
internal diversity and inclusiveness at
the firm. She is frequently asked to
give presentations on issues related to

diversity in the legal profession and is
a member of the Allegheny County Bar
Association’s Diversity Committee.

“We are enormously proud of Cathy
and this recognition of her tireless
efforts to promote diversity in the legal
community,’’ said Jordan. “As an organ-
ization dedicated to sustaining environ-
ments that value and affirm differ-
ences, Reed Smith is gratified to have
our director of diversity acknowledged
for her outstanding successes.’’

Art Stroyd, a former partner at Reed
Smith who is now a partner at Del Sole
Cavanaugh Stroyd, served as a mentor
to Bissoon when she was a summer
associate at Reed Smith after her sec-
ond year at Harvard Law School.

“Cathy’s quiet, careful and well con-
sidered approach to her work was as
evident then as it is now,’’ said Stroyd.
“She had overcome considerable adver-
sity in her personal life to get to where
she was then, but she never focused on
the considerable barriers that she over-
came, always preferring to look to the
future and how she could improve her-
self as a lawyer and a professional.’’

Stroyd said Bissoon learned quickly
and looked for ways to give back to the
profession. When Stroyd began to
develop the ACBA’s Diversity Initiative
by brainstorming with leaders of the
legal community, Bissoon offered
insight into the program.

“At Reed Smith, she has consistently
been a driving force behind the firm’s

innovative diversity initiative,’’ said
Stroyd. “She has not only developed
impressive and effective programs for
her firm, but has also implemented
them. She richly deserves this honor.’’

Bissoon, a native of New York City,
joined Reed Smith in 1993 and is the
former firm-wide head of the employ-
ment group. She focuses her practice
on employment discrimination and
harassment litigation, primarily repre-
senting clients in employment-related
lawsuits in federal and state courts
around the country and before local,
state and federal agencies.

She also devotes a portion of her
practice to counseling and training
clients concerning compliance with
various state and federal laws govern-
ing employment.

In 2000, she was recognized for her
pro bono contributions at the YWCA of
Greater Pittsburgh’s 18th Annual “A
Tribute to Women’’ luncheon, honoring
the leadership roles of local women in
business, economic, civil and cultural
communities. In 2002, she was selected
by the Pennsylvania Law Weekly as
one of the top 50 lawyers in the state
under the age of 40 and was recognized
by the Philadelphia Legal Intelligencer
as a “Minority Rising Star.’’

Bissoon was selected in 2006 by the
active judges of the U.S. District Court
for the Western District of Pennsylva-

nia and appointed by the Court of
Appeals of the Third Circuit as a mem-
ber of the Lawyers Advisory Commit-
tee of the Judicial Council of the Third
Circuit. That same year, she was
appointed to the Local Rules Advisory
Committee for the U.S. District Court.

Of all her achievements, though, she is
most proud when law students approach
her to say they are aware of Reed Smith’s
commitment to promoting diversity.

“It is particularly gratifying when
they have learned about our initiatives
through other law students who have
been involved with the firm during our
summer program or through other
community programs,’’ she said. “We
work with a variety of bar organiza-
tions, minority bar organizations, law
schools and other community organiza-
tions to promote diversity.

“We are involved in bar association
minority recruitment efforts in many
of our regions, including Pittsburgh.
We sponsor minority bar events and
our minority lawyers are active par-
ticipants in any number of minority
bar associations.’’

The 38-year-old Bissoon received
her bachelor’s degree in political sci-
ence from Alfred University in New
York in 1990 and her law degree from
Harvard University in 1993. She and
her husband, Greg Bradley, have two
children, Maya, 8, and Aidan, 5. ■

In Memoriam

Bernard Kleiman, 1928 - 2006

Bernard Kleiman, a longtime
attorney for the United Steel-
workers union, passed away on

Wednesday, Dec. 13, 2006. He was 78.
Born in Chicago and raised in

Kendallville, Ind., Kleiman enlisted
in the Army after graduating from
high school. He served in Korea.
When his military service ended
Kleiman received a metallurgical
engineering degree from Purdue Uni-
versity and a law degree from North-
western University.

Kleiman joined the United States

Steelworkers in 1960 as the attorney
covering Illinois and Indiana. He
moved to Pittsburgh five years later
when he became the union’s general
counsel. When not working on union
matters, Kleiman was active in the
Democratic Party, Americans for
Democratic Action and the American
Civil Liberties Union.

Kleiman is survived by his wife,
Gloria; his daughter, Leslie; his son,
David; his stepchildren Ronald,
Michael, David, and Lynn; and 12
grandchildren. ■

Clarence B. Nixon, Jr., 1923 - 2006

Clarence B. Nixon passed
away on Dec. 11, 2006 at
the age of 83.

After graduating from
Carnegie High School, Nixon
served as an infantry sergeant
in Europe during World War
II. Upon leaving the military,
Nixon attended Dickinson Col-
lege and the University of
Pittsburgh School of Law.

He started his career by
practicing law with his father, Clarence
B. Nixon. He practiced with his father
until his father became a judge on the

Court of Common Pleas of
Allegheny County. Nixon was
a solicitor for Green Tree Bor-
ough and the Keystone Oaks
School District. He also
served as president of the Fort
Pitt Federal Savings and Loan
Association and later founded
its title agency, First Real
Estate Service Inc.

He is survived by his wife,
Linda; his daughters Lisa and

Amy, and his son, Clancy. He is also sur-
vived by his stepdaughters Cheris and
Erin as well as many grandchildren. ■
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CLE board explores distance
learning through teleconferences
By Katherine E. Stout

The Supreme Court of Pennsylva-
nia recently approved a two-year
pilot project for the Continuing

Legal Education board to explore the
possibility of teleconferences as an
additional form of distance learning.

The two-year pilot project, which
began on Oct. 1, 2006, will grant
lawyers the option of earning CLE
credit through participation in pre-
approved teleconferences.

“The CLE board is pleased and
excited that the Supreme Court has
authorized the potential expansion of
the options to assist lawyers in meeting
their CLE requirements,” said Judge
Thomas M. Golden, board chair.

“These activities provide flexibility
and scheduling options for learners
and increase the convenience for
lawyers to participate in meaningful
programs of interest.”

In 2003, Pennsylvania joined a grow-
ing number of states that began to
explore distance learning as a method
of delivering CLE. From 2004 to 2005,
distance learning methods investigated
by the board were limited to Internet
and computer-based courses.

However, by 2006, advances in tech-
nology prompted many requests to
accredit teleconference CLE, said Dan
Levering, CLE Administrator. As CLE
Administrator, Levering helps to inter-
pret and implement board directives
and also directs the office operations

that support the activities of the board.
“Because the delivery of CLE

over the telephone appeared capa-
ble of incorporating interaction and
participant monitoring, the board
opted to begin a two-year pilot proj-
ect that would evaluate teleconfer-
ence CLE and its ability to meet
existing standards of distance learn-
ing,” Levering said.

With so many lawyers already
participating in distance learning
CLE by using the Internet, one could
question the necessity of teleconfer-
ence CLE accreditation. However,
Levering feels that increased course
availability will only help to meet
one of the CLE board’s goals of mak-
ing it easy for lawyers to meet their
CLE requirement.

“Like other forms of distance learn-
ing, there is a strong convenience fac-
tor in the sense that these programs
can be taken by individuals without the
need to travel or leave their office,”
Levering said. “Another prevailing
benefit of the teleconference is that it
provides an increased opportunity for
lawyers to identify and participate in
CLE subject matter that is of interest to
them, especially when CLE compliance
deadlines near.”

All teleconferences approved for
CLE in Pennsylvania must be conduct-
ed by accredited providers. Thus, the
administrative process of reporting
attendance is taken care of by the

provider, not the individual taking the
program. This is another benefit of
teleconference CLE, Levering said.

The existing rules for Continuing
Legal Education offer lawyers the
option of completing up to four hours
of instruction per compliance year by
participating in pre-approved, inter-
active, Internet or computer-based
CLE programs.

The board’s new pilot project will
expand the distance learning options to
include pre-approved telephone semi-
nars. Credits earned by this method
will be considered distance learning
credits and will contribute to the four-
hour distance learning cap.

Course providers must agree to
report to the Pennsylvania CLE Board,
on a monthly basis, the course atten-
dance and course evaluation data for
each participant who successfully com-
pleted distance learning programs
within that month.

Any subject matter that would be
accredited in “traditional” formats
may also be approved via distance
learning, Levering said. Since the tele-
conference project began, approved
programs have covered subjects such
as labor law, health law, trial skills,
ethics and professionalism.

Additional information on the pilot
project, including instructions on how
to become an approved provider, can
be found on the Pennsylvania CLE
website at www.pacle.org. ■

Bar Briefs

News and Notes
Ogletree Deakins announced that it

has merged with Polito & Smock, P.C. to
form its first Pittsburgh office.

◆    ◆    ◆
Meyer, Darragh, Buckler, Bebenek &

Eck announced that Paul R. Robinson
and Constantine J. Passodelis have
been named “Pennsylvania Super
Lawyers Rising Stars” for 2006.

◆    ◆    ◆
Meyer, Unkovic

& Scott announced
that Jun H. Yu and
Nicole H. King were
recently appointed
to the Minority Bar
Committee of the
Pennsylvania Bar
Association.

◆    ◆    ◆
The Allegheny

Tax Society ann-
ounced its 2006-2007
officers: President,
David Hoffman,
Trosch & Co. LLP;
Vice President,
Thomas L. Bakaitus,
Jr., Herbein & Com-
pany, Inc.; Treasur-
er, Leonard H. And-
rews, Sisterson &
Company, LLP; Cor-
responding Secre-
tary, Donald S. John-
ston, Grossman
Yanak & Ford, LLP;
and Recording Sec-

retary, David Adams, Alcoa Inc.
◆    ◆    ◆

Michael Magee, a partner in Pietra-
gallo Bosick & Gordon’s Pittsburgh
office and a member of its commercial
litigation and construction practice
groups, has authored a chapter in Aspa-
tore Books’ upcoming Construction

Legal Strategies.
◆    ◆    ◆

Nora Barry Fischer, a partner with
Pietragallo Bosick & Gordon, and
group leader of its litigation defense
practice, has been appointed to the
board of directors of the Rivers Club.

◆    ◆    ◆
Gaca Matis Baum and Rizza has

changed its name to Matis Baum Rizza
O’Connor.

People on the Move
Geoffrey Melada has joined the

District Attorney’s office as an assis-
tant district attorney.

◆    ◆    ◆

Jun H.

Yu

Nicole H.

King

Bernard W. O’Keefe has joined
Pietragallo Bosick & Gordon as an
associate in the Pittsburgh office. He is
a member of Pietragallo’s commercial
litigation practice group.

◆    ◆    ◆
Charlene M. Foose, admitted to

practice in both Pennsylvania and
West Virginia, has opened an office in
Wheeling, W.Va., while maintaining
an office in Carnegie, Pa.

◆    ◆    ◆
Spilman Thomas & Battle

announced that James H. Joseph has
joined the firm as counsel in the firm’s
Pittsburgh office. His practice focuses
on commercial bankruptcy and credi-
tors’ rights.

◆    ◆    ◆
Buchanan Ingersoll & Rooney

announced its new shareholders
include David E. Gould, David A.
Grubman, Bryan S. Novosel and Terry
A. Shulsky. Attorneys promoted to
counsel were Pamela E. Hepp and
Matthew H. Meade.

◆    ◆    ◆
Michael J. Colarusso and Herbert

B. Cohen announced the formation of
Colarusso and Cohen, LLC. The firm
will concentrate on personal injury,
workers’ compensation and disabili-
ty law.

◆    ◆    ◆
Fox Rothschild welcomed new

associates Cynthia Yializis and Bran-
don Richards. Yializis is an associate
in its corporate department, and is a
member of the firm’s intellectual
property group. Her practice focuses
on intellectual property matters
including patent preparation and
prosecution. Richards is an associate
in its tax and estates department. He
focuses his practice on employee ben-
efits with an emphasis on qualified
and nonqualified retirement plans,
welfare benefit plans and educational
assistance plans.

◆    ◆    ◆
Matthew I. Moses has been named

a shareholder in Babst, Calland,
Clements and Zomnir’s business
services group. Moses’ practice
includes business planning and struc-
turing, mergers, acquisitions and
divestitures and information technol-
ogy matters. ■

All submissions for “Bar Briefs” or “In

Memoriam” should be sent to the atten-

tion of David Blaner, ACBA Executive

Director, 400 Koppers Building, 436

Seventh Ave., Pittsburgh, Pa., 15219, or

e-mailed to dblaner@acba.org.
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Continuing Legal Education
sponsored by the ACBA and PBI

C L E  P R O G R A M S

ACBA Registration Information: Register for any of these programs via: Mail: CLE Dept., ACBA, 400
Koppers Building, 436 Seventh Avenue, Pittsburgh, PA 15219; Fax 412-261-6438; Phone: 412-402-6613.
PBI Registration Information: MAIL: PBI, 5080 Ritter Road, Mechanicsburg, PA 17055-6903; FAX:
(717) 796-2348; PHONE: (717) 796-0804 or (800) 932-4637; ON THE WEB: www.pbi.org. All PBI CLE
programs are sponsored by The Pennsylvania Bar Institute & The Allegheny County Bar Association.

CIVIL LITIGATION
The Nuts and Bolts of Appellate Advocacy

Interactive program. A panel of expert appellate advocates and
distinguished appellate judges will cover broad range of topics, that will walk

participants through entire appellate process.

Credits: 4 CLE credits (3 substantive/1 ethics*) *Must attend the entire program to receive the ethics credit •
When: Tuesday, February 13, 2007; 9:00 a.m. to 1:15 p.m., registration begins at 8:30 a.m. • Where:
Koppers Bldg., 9th Fl., 436 Seventh Ave. • Tuition includes course book: Member-Pa., or any co.
bar assn.: $169; Member admitted after 1/1/03: $149; Nonmember: $189; Paralegals attending with an
attorney: $99; Paralegals attending alone: $129; Judges & judicial law clerks: $85; Judges & judicial
law clerks admitted after 1/1/03: $75. Register with PBI.

Tom Mauet’s Trial Evidence:
Artistry & Advocacy in the Courtroom

Examine evidence from the most important point of view—the judge’s. Check-
lists for immediate implementation into your practice, master methods of

impeachment, define original documents rule, and more.

Credits: 6 substantive • When: Thursday, February 15, 2007; 8:30 a.m. to 4:00 p.m., registration
begins at 8:00 a.m. • Where: Koppers Bldg., 9th Fl., 436 Seventh Ave. • Tuition includes course
book: Member-Pa., or any co. bar assn.: $289; Member admitted after 1/1/03: $269; Nonmember:
$309; Paralegals attending with an attorney: $99; Paralegals attending alone: $129; Judges & judicial
law clerks: $145; Judges & judicial law clerks admitted after 1/1/03: $135. Register with PBI.

CRIMINAL LITIGATION
Conquering the PCRA.

Credits: 3 CLE credits (2 substantive/1 ethics*) • When: Thursday, February 15, 2007; registration begins
at 1:30 p.m.; program will be held from 2:00 p.m. to 5:00 p.m. • Where: ACBA Conference Center Audi-

torium, 920 City-County Building • Cost: $75 for Criminal Litigation Section members, $85 for non-
section members, $100 for non-ACBA members and $38 for no CLE credit or non-lawyers. *In order to
receive credit for the ethics portion of the program, you MUST attend the ENTIRE program. Register with ACBA.

ESTATE/ELDER LAW
8th Annual Estate & Elder Law Symposium

A great way to brush up on estate and elder law. Starts off with highlights of the
year for both practices, then have choice of two concurrent breakout sessions

each hour on variety of topics. 

Credits: 6 CLE credits (5 substantive/1 ethics*) *Workshop choices will determine whether credits are in substan-
tive law, practice and procedure or ethics, professionalism or substance abuse. • When: Tuesday, February 13,
2007; 8:30 a.m. to 4:15 p.m.; registration begins at 8:00 a.m. • Where: Pittsburgh Marriott City Cen-
ter, 112 Washington Pl. • Tuition includes course book and lunch (The Allegheny County Elder
Law Committee will meet for their regular monthly meeting during the lunch hour): Mem-
ber-Pa., or any co. bar assn.: $289; Member admitted after 1/1/03: $269; Nonmember: $309; Parale-
gals attending with an attorney: $99; Paralegals attending alone: $129; Judges & judicial law clerks:
$145; Judges & judicial law clerks admitted after 1/1/03: $135. Register with PBI.

ETHICS
Bridge the Gap for Newly Admitted Attorneys

Credits: 4 ethics • When: Thursday, March 15, 2007; registration begins at 8:30 a.m.; program will run
from 9:00 a.m. to 1:30 p.m. • Where: ACBA Conference Center Auditorium, 920 City-County Build-
ing • Cost: Free to newly admitted attorneys and $100 for all others. Newly admitted attorneys have
two years to complete this course as part of their post admission requirement. Register with ACBA.

LAW OFFICE MANAGEMENT
The Profitable Personal Injury Practice

Highly successful, experienced personal injury practitioners
address issues of what information you need to evaluate a case’s merits and

likelihood of successful recovery of damage award. 

Credits: 4 CLE credits (3 substantive/1 ethics*) *Must attend the entire program to receive ethics credit • When:
Thursday, February 8, 2007; 12:00 noon to 4:15 p.m.; registration and lunch begin at 11:15 p.m. •
Where: Koppers Bldg., 9th Fl., 436 Seventh Ave. • Tuition includes course book and lunch:
Member-Pa., or any co. bar assn.: $169; Member admitted after 1/1/03: $149; Nonmember: $189;
Paralegals attending with an attorney: $99; Paralegals attending alone: $129; Judges & judicial law
clerks: $85; Judges & judicial law clerks admitted after 1/1/03: $75. Register with PBI.
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tion reviews will occur in May and
awards are expected to be announced
at the Bench-Bar Conference in June.

Again this year, the Young Lawyers
Division will be holding ¡Carnivale! to
raise funds for LRAP. The event will be
held on March 23 from 6:00 to 10:00 p.m.
at the Rivers Club. Additional informa-
tion, application materials, and FAQs are
available at www.acba.org/lrap. ■

APPLICATIONS continued from cover

Order your 2006
Allegheny County Bar Association

Legal Directory today!
Call 412-402-6623 for details.

Lawyers’ Mart
MORTGAGE

BROKER
SPECIALIZING IN: Property settlement/distribution agreements
through divorce & estate settlements. • Ch. 13 buyout & foreclo-
sures • Settlement w/in 7-10 business days • No cost or obli-
gation consultation. Jefferson Capital Funding 412.264.6004

PROCESS SERVICE
INVESTIGATING

THE IMPOSSIBLE WE DO RIGHT AWAY! MIRACLES TAKE
A LITTLE TIME. EMPIRE INVESTIGATION (412) 921-4046.
Visit us on our website, www.empireinv.com

TOXICOLOGY
Clinical Toxicologist, Biomedical Scientist, Expert Witness, sev-
eral years experience of court testimonies. www.drknrao.com
412-849-1292 (cell); 412-833-4643 (home).

For Lawyers’ Mart rate information
call Peggy Lewis at 412-261-6255.

APPRAISALS
ANTIQUE AUTO APPRAISALS for all vehicles 1900 to 1990.
Expert Witness. Certified Appraiser - K. Merusi. 412-731-2878.

GILMORE AUCTION GALLERIES—Estate appraisals. Com-
plete auction service. (724) 684-4666. James R. Gilmore.

DOCUMENT EXAMINER/
HANDWRITING

J. WRIGHT LEONARD, BCFE, CDE. Certified. Experienced in
Federal, State & Local Courts. Testimony in Civil & Criminal
Matters. 215-735-4000.

ECONOMIST/VOC. EXPERT
WM. HOUSTON REED, Ph.D.—20 yrs. of forensic econom-
ics & vocational eval. expertise in one report. 412-415-1136.

EXPERT WITNESS
ACCIDENT RECONSTRUCTION, FORENSIC ENGINEERING. Ira
S. Kuperstein, Ph.D., P.E. Extensive experience. (412) 318-4253.

Insurance Expert Witness/Legal Support—Thirty-nine
years commercial and personal lines property & casualty
insurance experience. Qualified as an expert in trial and
district appellate courts in Ohio. Curriculum vitae upon
request. Steve Adkins, CPCU, ARM, AIM. Phone: (330)
698-0499, Fax: (330) 698-0539

tain circumstances. Commonwealth v.
Cornish, 589 A.2d 718 (Pa.Super. 1991)
and Commonwealth v. Brown, 587 A.2d
6 (Pa.Super. 1991) respectively. Citing
Commonwealth v. Magnum, 654 A.2d
1146 (Pa.Super. 1995), the court stated
that the sentencing court has no discre-
tion to refuse to apply the deadly
weapons enhancement when it is appro-
priate. In sentencing, the court must
begin its calculation from the correct
starting range, including any applicable
deadly weapons enhancement.

The court then determined whether
mouse poison and household chemi-
cals, as used in the present case, consti-
tuted deadly weapons. Regarding the
mouse poison, the court determined
that it was a deadly weapon under the
context with which Raybuck used it.
The court noted that mouse poison is
used to kill rodents and, when Raybuck
incorporated it into her husband’s
sandwich with the intent to kill him, it
became a deadly weapon for purposes
of the sentence enhancement.

The fact that the amount of poison
Raybuck added to her husband’s sand-
wich was insufficient to cause serious
injury was found irrelevant because, by
its nature, mouse poison was toxic and
dangerous. The court analogized this
decision to the code reference to a
firearm being a deadly weapon regard-
less of whether or not it was loaded.

The court then examined whether or
not unidentified household chemicals
could be classified as deadly weapons.
No evidence was offered to show the
identity or nature of the chemicals
used. As a result the court noted that

CHEMICALS continued from page 2

formal communications.”
The Superior Court further recog-

nized that in the case at hand, the trial
court noted that Fava was nothing more
than a witness in Marino’s involuntary
commitment proceeding and that the
statements he made for the purpose of
having Marino involuntarily committed
were just like the statements made in
Pawlowski for the purpose of having
criminal charges filed. Accordingly,
such statements were found to be
absolutely privileged. The court fur-
ther noted that this policy aimed to
ensure free and uninhibited access to
the judicial system and was served by
applying the privilege to statements
made to mental health officials for the
purpose of initiating involuntary com-
mitment proceedings. Additionally,
pursuant to Pawlowski, the statements
may prove to be false, they were
deemed to be absolutely privileged
because the policy concerns stated
above outweighed the right of the
defamation plaintiff to seek redress for
alleged harm caused by the statements.

The Superior Court agreed with the
trial court that the statements Fava
made in the application to commit
Marino and the statements he later
made at the commitment hearing were
absolutely privileged and could not
form the basis for a defamation action
against Fava. ■

STATEMENTS continued from page 3

use of the testimony to derive inves-
tigative leads against your client or for
cross-examination at other than a per-
jury trial. Your client’s refusal to testi-
fy after being immunized would war-
rant prosecution and incarceration for
both civil and criminal contempt.

“Letter” or informal immunity falls
short of constitutional requirements
because it does not protect your client
against use of his statements by other
jurisdictions. Letter immunity may be
sufficient in situations where that is not
a concern.

No form of immunity protects your

GRAND JURY continued from page 5
household chemicals “comprise a
large, broad, and diverse category with
little or no commonality except fort the
common presence and usage of these
products in the home.” The court held
that in the absence of any evidence as
to the identity of the household chemi-
cals Raybuck used, the trial court did
not err in declining to apply the
enhancement to this count.

The court concluded that the trial
court erred in not applying the
enhancement to the sentence for the
charge related to the use of mouse poi-
son but that the trial court did not err in
declining to apply the enhancement to
the sentence for the charge related to
the use of household chemicals. ■

client against prosecution for perjury
should his grand jury testimony prove
intentionally false, and in that prosecu-
tion his testimony is admissible.

Conclusion
Based on these guidelines, defense

lawyers can be better prepared to rep-
resent clients in grand jury investiga-
tions. For a more detailed review of
these procedures, a complimentary
“Guide to Grand Juries” is available at
www.reichalexander.com. ■
Thomas Farrell, an ACBA member and a criminal

defense attorney with Reich, Alexander, Reisinger

& Farrell, LLC, is the author of the “Guide to Grand

Juries” and the forthcoming book, “Criminal

Defense Tools and Techniques.”
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