
V O L .  9    N O .  5 M A R C H  2 ,  2 0 0 7The Journal of the Allegheny County Bar Association

v i s i t  t h e  a c b a  w e b s i t e  at  w w w. a c b a . o r g

The Allegheny County Bar Association
400 Koppers Building, 436 Seventh Avenue
Pittsburgh, PA 15219-1818
Address Service Requested

N
o

n
-P

ro
fit O

rg
.

U
.S

. Po
stag

e
P
A

ID
P

ittsb
u

rg
h

, P
A

Perm
it #

1
3

0

Alito to receive Mansmann Award
By Tracy Carbasho

The Carol Los Mansmann Award
for Distinguished Public Service
will be presented to U.S. Supreme

Court Justice Samuel Alito Jr. during a
special program at Duquesne Universi-
ty on Wednesday, April 4.

The event, which is free and open to
the public, will be held in the Student
Union Ballroom beginning at 3 p.m.
Nearly 1,000 people are expected to
attend the program, which is likely to
be aired on C-SPAN.

Co-sponsoring the event are the
Duquesne University School of Law, the
Allegheny County Bar Association and
the Federal Bar Association. Ken Gorm-
ley, a constitutional law professor at
Duquesne University and president-elect
of the ACBA, is organizing the program.

The first Carol Los Mansmann
Award for Distinguished Public Ser-
vice was bestowed upon Sandra Day
O’Connor in 2001 in honor of her 20th
anniversary on the Supreme Court.
O’Connor served as the first female
associate justice of the Supreme Court
from 1981 to 2006.

When the award was given to
O’Connor, Mansmann was still alive.
Mansmann, the first woman appointed
to the federal bench in Pittsburgh and
one of only two women who graduated
from Duquesne University School of
Law in 1967, died of breast cancer in
March 2002. She was appointed to the
U.S. District Court for the Western
District of Pennsylvania by President
Ronald Reagan in 1982 and was sworn
in by O’Connor.

“We’ve been waiting for an appro-
priate occasion to bestow the second
award on a worthy candidate,’’ said
Gormley. “The award recognizes an
individual for a lifetime commitment to
the rule of law and public service.’’

The perfect occasion occurred when
Alito was confirmed to replace O’Con-

nor as the nation’s 110th Supreme
Court justice. He began serving on the
high court in early 2006.

Alito served with Mansmann as a
judge on the U.S. Court of Appeals for
the Third Circuit. After graduating
from Yale Law School in 1975, Alito
served as a law clerk for Leonard Garth
of the Third Circuit until 1977 when he
became assistant U.S. attorney for the
District of New Jersey. From 1981 to
1985, he was an assistant to Solicitor
General Rex E. Lee and from 1985 until
1987, he served as deputy assistant to
Attorney General Edwin Meese.

Alito was the U.S. attorney for New
Jersey from 1987 until 1990, when he
began serving as a judge on the Court
of Appeals. He served as Third Circuit
judge until becoming a Supreme Court
justice. He also served as an adjunct
professor of law at Seton Hall Universi-
ty School of Law in Newark, N.J., from
1999 to 2004.

Gormley said Alito was selected as
the recipient by a committee in consul-
tation with Mansmann’s husband,
Jerome, who now practices law in Lon-
don and has agreed to attend the event.

The lineup of guest speakers has not
been finalized for the awards presenta-
tion. However, Gormley said remarks
will be made by Alito’s wife, Martha,
and several Third Circuit judges who
have worked with Alito at various
stages in his career. All of the judges
from the Third Circuit Court of
Appeals have been invited to attend.

“There are enormous demands on a
Supreme Court justice’s time, so it was
wonderful that he agreed to come to
Duquesne University,’’ said Gormley.
“He is clearly doing it in large part to
recognize Carol. Any time a justice of
the Supreme Court visits a city, it’s
important to the entire community,
especially the legal community. Since
Justice Alito was a judge in the Third

Circuit, he’s one of
our own and that’s a
special honor.’’

Gormley said Don-
ald Guter, dean of the
Duquesne University
School of Law, has been
extremely supportive
of the awards presenta-
tion. He also noted that
the ACBA has con-
tributed funds for the
program. In addition,
the Women in the Law
Division and several of
Mansmann’s former
clerks are assisting
with planning efforts.

Although the event is
open to the public, the
first opportunity to
reserve seats will be
given to Duquesne
alumni and students, as
well as ACBA members.

“This is just as
much about honoring
Carol’s career as it is
about honoring Jus-
tice Alito,’’ said
Gormley. “She was an inspiration to so
many people in law school, in the
practice of law and on the bench.’’

Gormley said a special edition of the
Duquesne University Law Review ded-
icated to Mansmann will be published
after the April event. Alito will write
the forward for the dedication, which
will include articles written by other
judges about her jurisprudence.

After Mansmann graduated from the
Duquesne University School of Law,
she worked in the appeals division of
the district attorney’s office from 1968
to 1972 and became the first female
prosecutor in Allegheny County to try a
first-degree murder case.

Mansmann, the youngest woman to

argue before the U.S. Supreme Court in
April 1970, worked as a special assis-
tant attorney general from 1974 to 1979,
while maintaining a private practice
with McVerry Baxter & Mansmann.

She served as an associate professor
of law at Duquesne University from
1974 to 1983 and was an adjunct law
professor from 1987 to 1994. She was
sworn in as a federal judge serving the
Western District of Pennsylvania in
1982 and began serving on the Court of
Appeals three years later.

Mansmann encouraged many other
women to become involved in the field
of law. Friends say one of her most
beloved traits was her ability to influ-
ence those around her. ■

ACBA and Rivers Club join
forces to support ACBF
By Katherine E. Stout

The Allegheny County Bar Associa-
tion and the Rivers Club have part-
nered to offer ACBA members the

ability to become members of the
Rivers Club at a preferred initiation fee
of $150, rather than the standard $300
fee. The $150 initiation fee will then be
donated to the Allegheny County Bar
Foundation in the member’s name.

This is the third time that such a
partnership has existed.

“In 2004 we raised over $11,000 for
the ACBF and in 2005 we raised a little
over $5,000,” said Kim Lopez, member-
ship director at the Rivers Club. “We
anticipate the same success we had in
2004 in 2007.”

Dorie Schnippert, director of mem-

bership and continuing legal education
at the ACBA, was integral in organizing
the project.

Schnippert’s position requires her
to regularly look for new services or
benefits that she thinks might be
needed or appreciated by ACBA
members. Such an opportunity pre-
sented itself when she was at an event
at the Rivers Club and struck up a
conversation with the general manag-
er about this partnership.

“After a number of meetings the
details worked out so that our members
could join the Rivers Club, pay half the
usual initiation fee and have the Rivers
Club send that fee to the ACBF in the
person’s name who joined the club,”
Schnippert said. “Our members get a
reduced rate on an outstanding busi-

ness and athletic club, make a donation
to the ACBF and get a tax deduction.
This seemed like a win-win situation
for everyone involved.”

All money received from the mem-
bership campaign will go to the
ACBF. Bar association members join-
ing the Rivers Club through this part-
nership will even write their checks
out to the ACBF.

“The funds raised through this
partnership will help support the pro
bono coordinator position and the pro
bono efforts of the bar foundation,”
said Mark Edwards, director of
administration and development for
the ACBF.

The Rivers Club is located down-
town Pittsburgh and offers affordable

Continued on page 10
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Association denied standing
when not granted status
By Jason Miller

The Pennsylvania Supreme Court
recently held that an alumni asso-
ciation, not granted by deed of

trust but created sometime later,
lacked standing to challenge decisions
with respect to the trust. In re Milton
Hershey School, No. 137 & 138 MAP
2005 (Pa. Dec. 28, 2006). The court
found that granting the alumni associa-
tion special interest standing where the
settlors of the trust specifically denied
beneficiary status to its members
would contravene the settlors’ intent.

In 1909, Milton and Catherine Her-
shey established the Milton Hershey
School, a charitable institution. The
Milton Hershey School Trust was set
up to fund the Hershey School. The
deed of trust was the original agree-
ment between Milton and Catherine
Hershey, the Hershey Trust Company
as trustee, and the managers of the
trust. Amended in 1976, the deed pro-
vides that the trust company and the
board of managers were to administer
the trust and retain responsibility for
running the Hershey School and man-
aging the trust’s assets. Moreover, the
deed states that “all children shall
leave the institution and cease to be the

recipients of its benefits upon the com-
pletion of the full course of secondary
education being offered at the school.”

At Milton Hershey’s direction, the
school alumni and a former superin-
tendent formed the Milton Hershey
School Alumni Association in 1930.
Hershey School graduates comprise
the majority of the alumni association,
however, honorary and associate mem-
bers are included as well. The alumni
association is not a division of the Her-
shey School or the trust company and
the alumni association was not named
in the trust deed and was not an intend-
ed beneficiary of the trust.

The alumni association believed that
the trust’s resources were being divert-
ed from the purpose of helping
orphaned children. The Pennsylvania
attorney general was contacted and an
investigation ensued. The attorney gen-
eral concluded that the trust company
was not acting in a manner consistent
with the intent of the trust. In 2002, the
attorney general entered into an agree-
ment with the Hershey School and the
trust company governing the adminis-
tration of the trust and the Hershey
School.

The 2002 agreement was virtually
rescinded when modified in 2003.

After the modification, the alumni
association commenced an action in
orphan’s court seeking rescission of
the 2003 agreement, reinstatement of
the 2002 agreement, and the appoint-
ment of a guardian ad litem and a
trustee ad litem.

The Hershey School and Trust Com-
pany argued that the alumni associa-
tion lacked standing to challenge the
rescission of the 2002 agreement and
the trial court then granted their pre-
liminary objections.

The Commonwealth Court, sitting en
banc, reversed the court’s decision
when it found that the alumni associa-
tion had a “special interest” in the com-
plained-of actions of the trustee. The
court determined that the alumni asso-
ciation had standing to seek enforce-
ment of the trust. Because the associa-
tion was created at the direction of the
trust’s primary settlor with the purpose
of promoting Hershey School interests
and establishing and maintaining sup-
plemental education programs and
activities for students.

The Commonwealth Court noted
that under William Penn Parking
Garage, Inc. v. City of Pittsburgh, 346
A.2d 269 (Pa. 1975), a substantial,

Adverse action must deter
discrimination claims
By Maria Greco Danaher

To successfully support a claim of
retaliation, an employee must
establish three elements: (1) that

she engaged in a protected activity; (2)
that she was subjected to an adverse
employment action; and (3) that a
causal link existed between the pro-
tected activity and the adverse action.
Until the U.S. Supreme Court’s 2006
ruling in Burlington Northern and
Santa Fe RR Co. v. White, most courts
viewed the required adverse employ-
ment action an ultimate employment
decision. In Burlington, however, the
Supreme Court rejected that limitation.
Under Burlington, a plaintiff must
show that a reasonable employee would
have found the challenged action mate-
rially adverse, and that the action
“might well have dissuaded a reason-
able worker from making or supporting
a charge of discrimination.”

A recent 5th U.S. Circuit Court of
Appeals case examined an individual’s
claim that her association with an
employee who filed an EEOC charge
established protected activity on her
own part, and that her employer retali-
ated against her by denying a pay raise
and issuing a written disciplinary
warning. The court declined to find
these two actions as sufficiently
adverse under Burlington and dis-
missed the retaliation claim. DeHart v.
Baker Hughes Oilfield Operations, Inc.,
No. 05-21087 (5th Circ. Jan. 19, 2007).

In 2000, Juanita DeHart, an African-
American female, began working as a
design drafter for Baker Hughes Oil-
field Operations. Over the next three
and a half years, DeHart complained of
air quality-related problems at her job,

including dust, the smell of glue, and a
coworker’s cologne. Baker Hughes
responded to each of DeHart’s con-
cerns, moving her work area and sup-
plying air purification equipment. In
2001 and 2002, DeHart received
“favorable” performance reviews.

On May 1, 2003, DeHart took a leave
of absence. She returned to work on
May 28. On June 9, she left again, due
to “air quality” problems. On June 11,
DeHart was warned that if she
remained off work after June 16 with-
out medical authorization, her employ-
ment would be terminated. DeHart
remained off work without authoriza-
tion until June 23, but she was not ter-
minated. On July 14, DeHart received
her annual review. She received a rat-
ing of “Development Needed” in every
category. DeHart’s performance evalu-
ation precluded a pay raise in 2003.

According to DeHart, she received a
call from the EEOC on Aug. 15, 2003,
asking her about a racial discrimina-
tion complaint made by an African-
American co-worker, Ron Sinnette.
DeHart claimed that she immediately
told a company supervisor about the
conversation, but Baker Hughes denies
that such report occurred. Later that
same day, DeHart was issued a written
warning for insubordination, for being
argumentative, and for excessive
absenteeism. On Sept. 2, 2003, DeHart
filed an EEOC charge alleging that her
poor performance review and the sub-
sequent written warning were retalia-
tion for participating in Sinnette’s
EEOC investigation. DeHart’s employ-
ment continued until April 19, 2004,
when she was terminated for “disrup-
tive” behavior. In May, DeHart filed a
lawsuit alleging retaliation based upon

the Aug. 15, 2003 warning, and upon
the company’s failure to raise her
salary in 2003. The lower court granted
summary judgment on the claims. The
Fifth Circuit affirmed.

In its analysis, the court specifically
determined that the “adverse employ-
ment actions” DeHart complained of—
the written warning and the denial of
pay raise in 2003—would not have dis-
suaded a reasonable employee from
making or supporting a charge of dis-
crimination. The court pointed out the
facts that there were “colorable
grounds for the warning” and a reason-
able person would understand that the
warning was not necessarily indicative
of a retaliatory mind-set. Furthermore,
the court pointed out that the actions
did not dissuade a charge of discrimi-
nation, given that DeHart filed her
charge several weeks after the warning
was issued.

Employers should not interpret this
case to mean that every time an
employee files a subsequent charge of
discrimination, a retaliation claim is
precluded. However, this case is an
example of a situation in which the
broadened standard set out in Burling-

ton actually assisted the employer in
overcoming DeHart’s retaliation claim.
In spite of this case, employers must
realize that Burlington’s definition of
“adverse employment action” casts a
net that goes beyond hiring and firing,
and could include almost any other
aspect of employment, if such action
could be interpreted as impinging upon
an employee’s willingness to complain
of possible discriminatory treatment. ■

Copyright © Dickie, McCamey & Chilcote,

2007. All rights reserved.
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Adult movie theater condemnation does
not violate free expression guarantees
By Patrice Wade DiPietro

The Supreme Court of Pennsylva-
nia recently addressed the issue
of whether the Pittsburgh Urban

Redevelopment Authority (URA) vio-
lated the free expression guarantees of
the United States or Pennsylvania Con-
stitutions when, as a part of a compre-
hensive redevelopment plan involving
dozens of properties, it exercised emi-
nent domain to take a theater showing
adult content movies. In the Matter of
Condemnation by Urban Redevelop-
ment Auth. of Pittsburgh, No. 15 WAP
2004 (Dec. 27, 2006)

The property at issue in the litiga-
tion was the New Garden Theatre,
Inc., which operates an adult movie
theater (Garden Theatre) and was a
tenant of the New Garden Realty Cor-

poration (Appellant).
In January 1989, the Pittsburgh

Department of City Planning issued a
basic conditions report recommend-
ing certification of the Federal North
area, where the Garden Theatre was
located, as blighted and eligible for
redevelopment per the Urban Rede-
velopment Law, 35 P.S. §§1701-1719.2.
The report noted that the area was
decaying, the crime rate rising and
the population declining.

In February 1989, following a hear-
ing before the City Planning Commis-
sion, the commission unanimously
voted to certify the Federal North
area as blighted. A task force was
formed to create a redevelopment
plan for the area.

The Pittsburgh City Council
approved the redevelopment proposal

and the URA began acquiring the 47
properties that encompassed the rede-
velopment area. All but one of the
properties was acquired between 1995
and May 1997 via amicable agreements
with the owners. Appellant was the
lone holdout.

On May 9, 1997, the URA filed a dec-
laration of taking to acquire title to the
property. Appellant filed preliminary
objections to the declaration alleging
that the proposed condemnation violat-
ed its free expression rights as guaran-
teed by the First Amendment of the
U.S. Constitution and by Article I, §7 of
the Pennsylvania Constitution. The
preliminary objections were granted in
part and denied in part.

Following years of discovery, the
trial court overruled the remaining
objections to the declaration of taking

and found that the URA’s proposed tak-
ing of the property was for a content-
neutral reason unrelated to the expres-
sion of free speech.

The trial court found that the appel-
lant’s free expression claim should be
analyzed pursuant to the four-pronged
intermediate scrutiny test as outlined
in United States v. O’Brien, 391 U.S.
367 (1968). The court found that the
test was satisfied and found that the
taking passed constitutional muster.

Appellant appealed to the Common-
wealth Court. The decision was
affirmed. The Commonwealth Court
agreed with the trial court’s determina-
tion that strict scrutiny was inapplica-
ble to this matter. In the Matter of Con-
demnation by Urban Redevelopment
Auth. of Pittsburgh, 823 A.2d 1086, 1095

Failure to promptly report harassment
may establish affirmative defense
By Maria Greco Danaher

The U.S. Supreme Court has estab-
lished certain rules for employer
liability in cases where individu-

als claim to have been harassed by a
supervisor. In circumstances where the
alleged harassment has resulted in a
tangible employment action, the
employer’s vicarious liability is strict,
and no defense is available once the
required elements of the claim have
been proven. In situations where no
tangible employment action is taken,
the employer is entitled to defeat
harassment allegations by affirmative-
ly showing that the company exercised
reasonable care to prevent and prompt-
ly correct any harassing behavior, and
that the employee failed to take advan-
tage of available opportunities.

The 7th U.S. Circuit Court of Appeals
has set forth a detailed analysis of one
company’s affirmative defenses to
harassment allegations, and has deter-
mined those defenses to preclude legal
liability under Title VII. Jackson v.
County of Racine, Nos. 05-4070, 4071 &
4072 (7th Circ. Jan. 25, 2007).

In 2001, four female employees of

the Child Support Division (CSD) of the
County of Racine, Wis. complained that
they were being subjected to constant
sexual harassment from the CSD divi-
sion manager, Robert Larsen. Racine
County had developed and implement-
ed a sexual harassment policy that
included a definition of harassment,
provided avenues for making an
employee complaint, and established
an anti-harassment committee for
action on such complaints.

Four months after Larsen became
manager, a number the CSD female
employees reported certain unwelcome
remarks and actions that Larsen made
to the county’s human resources man-
ager, Marta Kultgen. Kultgen followed
up on the reports, but each of the com-
plainants told Kultgen that they did not
want further action taken, as things
had improved. Two weeks later, the
Anti-Harassment Committee convened
and decided to conduct a full investiga-
tion of Larsen’s management. Larsen
was placed on administrative leave
during the investigation. He ultimately
was demoted to a position outside CSD
with lower pay, a lesser title, and fewer
responsibilities. No further complaints

were lodged against him.
The female employees who had

alleged harassment brought a lawsuit
against the county. The lower court dis-
missed the claims, finding Larsen’s
acts were not severe or pervasive
enough to amount to harassment. The
Seventh Circuit disagreed, but found
that because none of the women had
experienced a tangible employment
action, the county’s affirmative defens-
es were sufficient to preclude liability.

Those defenses included the fact
that the women failed to complain
about Larsen for four months, which
the court interpreted as the plaintiffs’
failing to act reasonably because they
were aware of the county’s reporting
procedure for harassment complaints.
The court specifically stated that one
sign of “unreasonable behavior on the
plaintiffs’ part is undue delay in calling
the problem to the employer’s atten-
tion.” In this case, the court found that
the women’s “unreasonable failure” to
use the available complaint procedure
satisfied the employer’s burden to
show that the complainant failed to
take advantage of available corrective
or preventive opportunities.

On appeal, plaintiffs argued also
that any action short of firing Larsen
was an insufficient response to the
harassment complaints. The court
pointed out that the argument missed
the goal of the anti-harassment law,
which states that the employer’s
response to the alleged harassment
must be “reasonably calculated to pre-
vent further harassment under the par-
ticular facts and circumstances of the
case at the time the allegations are
made.” The court held that the steps
the county took achieved that goal and
established that element of its affirma-
tive defense to liability.

Employers should not become com-
placent about the employer’s success in
this case. The reason that the county
was successful was that it had a written
policy, a procedure for reporting prob-
lems, and a vehicle for taking prompt
and reasonable action when necessary.
Without those mechanisms, an employ-
er might be unable to sufficiently estab-
lish the affirmative defense necessary to
prevent legal liability under Title VII. ■

Copyright © Dickie, McCamey & Chilcote,

2007. All rights reserved.
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From the ACBA

High-low agreements: Watch out!
By Charles F. Forer

Parties can narrow the range of
plaintiff ’s recoverable damages
by establishing the “high” and

“low” limits of any jury verdict. The
parties may decide to inform the trial
judge of their agreement, or they may
elect not to provide this information to
the court. In the following “high-low”
agreement, the parties do not inform
the court of their agreement:

[Plaintiff] shall be awarded a mini-
mum of $ ____ (the “Low Award”) and a
maximum of $ ____ (the “High Award”).

If the jury denies [plaintiff]’s claim
or awards to [plaintiff] an amount less
than the Low Award, then [defendant]
shall pay the amount of the Low Award
to [plaintiff]. [Defendant] irrevocably
waives any claim to avoid paying the
Low Amount.

If the amount of the jury verdict
exceeds the amount of the High Award,
[defendant] shall pay the amount of the
High Award to [plaintiff]. [Plaintiff]
irrevocably waives any claim to recover
any amount in excess of the High Award.

If the amount of the jury verdict is
between the amount of the Low Award
and the amount of the High Award,
[defendant] shall pay the actual award-
ed amount to [plaintiff]. Judgment on
the award in this amount may be
entered in any court having jurisdic-
tion thereof.

The parties shall keep this agreement

confidential and shall not disclose it to
the trial judge or to the other parties.

But what happens if there is more
than one defendant? Can the plaintiff
enter into a high-low agreement with
only one defendant? If so, are the plain-
tiff and the “settling” defendant obligat-
ed to tell the court and the other defen-
dants about their agreement? That is
the question that an attorney named
Bob neglected to consider in his seven-
figure lawsuit against two defendants.

A few days before trial, Bob’s client
Rose entered into a high-low agree-
ment with one defendant. Under the
agreement, Rose and defendant A nar-
rowed the range of Rose’s recoverable
damages against defendant A by estab-
lishing the high and low limits of the
jury verdict. Bob and defendant A kept
their agreement from the trial judge
and the other defendant.

The agreement entitled Rose to a
minimum recovery of $350,000 and a
maximum recovery of $700,000. The
high-low agreement worked like a
charm. The jury verdict was in Rose’s
favor. It was against defendant A for
$100,000 and against defendant B for
$900,000. Rose and Bob are now laugh-
ing all the way to the bank; defendant A
will have to pay the “low” of $350,000
(even though the jury awarded only
$100,000 against this defendant); and,
at least by Bob’s calculation, defendant
B will have to pay $900,000 to plaintiff.
Bob turned a $1 million verdict into $1

million plus verdict.
At least until Bob read his morning

mail. Defendant B filed a motion to
overturn the jury verdict that included
all the usual stuff—the verdict was
“against the weight of the evidence”;
defendant B was “surprised” by Rose’s
expert’s damage calculations; the trial
judge made evidentiary errors. Bob
then turned to the next section of the
motion papers. He began perspiring as
he read that the trial court should
vacate the entire verdict because “the
failure of plaintiff and defendant A to
inform the judge and defendant B of
the high-low agreement was an ethical
lapse that tainted the entire trial.”

Defendant B acknowledged that it
could not prove collusion between Rose
and defendant A. But Defendant B
argued that it had been prejudiced
because concealing the high-low agree-
ment took away its right to cross exam-
ine Rose and other witnesses regarding
the high-low agreement and any result-
ing bias or prejudice. Defendant B
asserted that:

Rose had an undisclosed interest in
minimizing the verdict amount against
defendant A and in maximizing the
verdict amount against defendant B.
Therefore, Rose must have consciously
or unconsciously shaded her trial testi-
mony in favor of defendant A and
against defendant B. This deceived the
jurors. They decided a dispute that was
other than what it appeared to be.

Point two continued the assault on
the “integrity and distortion of the trial
process.” Point two concluded that, even
if the court did not throw out the verdict
because of “unethical nondisclosure,”
the court should put everything on hold
and give defendant B the opportunity to
take post-trial discovery to find out
whether there was collusion between
plaintiff and defendant A; or whether
the plaintiff consciously shaded her trial
testimony to exploit the “high-low”
agreement. Defendant B contended that
absent such discovery there was no way
to determine whether “the jury decided
a sham case.”

The New York Supreme Court,
Appellate Division recently considered
whether a trial judge should set aside a
jury verdict because of the failure of
plaintiffs and one defendant to disclose
their high-low agreement to the other
defendants. The court held that the
failure to disclose the agreement did
not mandate reversal “[a]bsent evi-
dence of collusion between [defendant
A] and plaintiffs to the detriment of
[defendant B].”

That is the good news for Bob. But
before he begins calculating his legal
fee, he should consider the bad news.
The court expressly recognized that
evidence of “collusion”—whatever that
means, in the context of a high-low
agreement—could mandate reversal.
Therefore, a trial court would probably
allow defendant B to take post-verdict
discovery on whether there was collu-
sion. The file likely will not be closed
any time soon.

More bad news for Bob: there was a
stinging dissent in the New York case.
The dissenting judge asserted that “it was
unfair to [defendant B] and prejudicial to
its substantive rights and interests to be
compelled to participate in the trial with-
out knowledge of the critical procedural
and substantive fact that plaintiffs had
reached a high-low agreement with
[defendant B].” In his response to the
post-trial motion, Bob is in the unenviable
position of seeking to justify the fact that
Rose and defendant A mutually agreed to
pull the wool over the eyes of the other
parties, the judge, and the jurors.

Bob now knows that it is playing
with fire to conceal a high-low agree-
ment from the other parties. Next time,
Bob resolves, his high-low agreement
will be “above board.” ■

Charles F. Forer is a member in the

Philadelphia office of Eckert Seamans

Cherin & Mellott, LLC, where he is engaged

in all types of Alternative Dispute Resolu-

tion. He is a frequent lecturer and writer on

the use of ADR in a variety of settings. He

can be reached at (215) 851-8406, and by e-

mail at cforer@eckertseamans.com.

Begin your day with us at the new
www.pittsburghlegaljournal.org
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William Lestitian appointed to
Allegheny County Council
By Tracy Carbasho

William E. Lestitian is fulfilling
a dream that originated in
1970 when he was only eight

years old.
He received a rather unusual gift for

his eighth birthday that would have a
long-lasting impact on his life. The
gift—a compilation of speeches that
had been delivered by Robert F.
Kennedy—sparked his desire to one
day serve in public office. Although
many years have passed since he
opened that present, his interest in
holding public office has never waned.

Today, he is living that dream by
serving as a member of the Allegheny
County Council. This is the first public
office he has held.

Lestitian, co-managing shareholder
at Rothman Gordon, was appointed in
December to fill the council seat vacat-
ed by Rich Nerone. The appointment
was approved by a unanimous vote of
council. He intends to run as a Demo-
crat in the May primary election. The
winner of November’s general election
will serve the two years remaining in
Nerone’s four-year term.

“I am motivated primarily by a
desire to serve the public. I have
always felt that it was my obligation to
make use of the opportunities provided
to me in order to make our community
better,’’ he said. “To date, I have done
so through my work on nonprofit
organizations and I view this position
on county council as an extension of
those efforts.’’

His previous community involve-
ment includes serving as treasurer of
the Allegheny County Endorsed
Democrats Committee; serving as
president, board member and chair-
man of the legislative committee for
Mothers Against Drunk Driving of
Allegheny/Westmoreland/Beaver
Counties; serving as president and
board member for the Lions Club of
Downtown Pittsburgh; serving as a
board member of PowerLink, which is
devoted to helping women-owned busi-
nesses; and serving as a member of the
finance committee for Achieva, which
includes organizations such as the
Association for Retarded Citizens.

As a council member, Lestitian
serves District 12, which is comprised
of the 19th, 20th, 28th, 29th, 30th and
32nd wards in the City of Pittsburgh.
The boroughs of Greentree, Dormont
and Ingram are also part of the district.
Lestitian’s hometown of Carrick and

his current residence in Brookline are
also located in the district.

“Bill has lived in the district all of
his life and he’s proud of his communi-
ty. He cares about his neighborhood
and the people who live there,’’ said
James W. Carroll Jr., shareholder at
Rothman Gordon and former president
of the Allegheny County Bar Associa-
tion. “I have a lot of faith that he will be
committed, hard-working and will rep-
resent his constituents well. This is a
role that plays to his strengths.’’

Carroll describes Lestitian as a
friendly, outgoing person who makes
people feel comfortable. He noted that
his colleague is intelligent and capable
of facing any challenge that might con-
front him as a member of council.

“He has excellent judgment and is
good at listening to other people’s
ideas,’’ Carroll said. “Having someone
on council who is trained as a lawyer
will be helpful if legal concerns arise. A
good lawyer has the ability to listen to a
problem, understand the situation in a
short amount of time, review the infor-
mation, weigh the options and decide
on the best solution.’’

Lestitian, who is also a certified pub-

lic accountant, worked as an auditor for
three years for Ernst & Whinney (now
Ernst & Young) prior to attending law
school. He believes his legal skills and
his accounting background position
him to be an asset to council.

“My accounting background and
skills will help the council as a whole,
especially with respect to issues con-
cerning the budget,’’ he said. “Alleghe-
ny County currently has an operating
budget of $700 million and when pass-
through revenues are taken into con-
sideration, the budget figure is actually
more than $1.5 billion.

“My legal skills will also be of assis-
tance in the performance of my duties,
for example, if there are issues con-
cerning the potential legality of ordi-
nances which are being considered by
council,’’ added Lestitian. “My legal
ability with respect to construction of
these ordinances and case law impact-
ing them is critical to these discus-
sions. My ability to negotiate agree-
ments and build consensus in my law
practice will definitely be of use in
resolving issues important to the resi-
dents of Allegheny County. My experi-
ence in managing our firm will also

serve me well and help me be more
effective for my constituents.’’

Lestitian said Allegheny County
should take the lead in spurring eco-
nomic development in Southwestern
Pennsylvania. He believes economic
growth is imperative to keeping young
people in Pittsburgh and to bringing
back the talented individuals who may
have left the city to pursue opportuni-
ties elsewhere.

As a member of county council, his
primary responsibilities are to serve
the residents of his district and to sup-
port issues important to them. He will
also focus on establishing relation-
ships with the other elected officials in
the communities he serves. This will
help with issues which require cooper-
ation between various governmental
entities. He plans to attend meetings
sponsored by neighborhood and com-
munity groups.

“The most rewarding aspect of serv-
ing on council is the ability to assist
those most in need in the county and
make sure they have a voice in matters
which concern them,’’ said Lestitian. “I
look forward to helping the working

Continued on page 11

PHOTO PROVIDED BY WILLIAM LESTITIAN

William Lestitian is sworn in as a member of Allegheny County Council.
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Is there a better way to
run your back office?

Introducing LexisNexis® PCLaw™ 8
*The leading time & billing software

“We are truly impressed with LexisNexis PCLaw Version 8. The program is 

totally reliable and on those rare occasions when technical support is needed, 

they excel in friendliness, knowledge and response time. A truly excellent 

program with numerous timesaving must-have features.” Brenda Hawthorne
A. Julien Landry Professional Corporation

To download a white paper on how PCLaw Version 8 can improve the 

efficiency of your back office, log on to lexisnexis.com/pclaw8
*LexisNexis PCLaw software is used by more firms nationwide according to survey results published in the 
2004 – 2005 American Bar Association Legal Technology Resource Center Survey Report, Law Office Technology, 
Vol. 1., © 2005 American Bar Association

LexisNexis and the Knowledge Burst logo are registered trademarks of Reed Elsevier Properties Inc., used under license. PCLaw is a trademark of LexisNexis Practice Management Systems, Inc.
Other products or services may be trademarks or registered trademarks of their respective companies. © 2006 LexisNexis, a division of Reed Elsevier Inc. All rights reserved. AL9509
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Chair Coffey’s Corner

By Hal D. Coffey

A seat on the
ACBA Judiciary
Committee is a high-
ly sought-after posi-
tion reserved for the
most respected mem-
bers of the bar. The
Judiciary Committee
considers qualifica-
tions and provides
ratings for candi-

dates for judicial office of federal, state
and local courts whose jurisdiction lies
within Allegheny County. Those ratings
are then used by political parties, media
outlets and members of the public to
evaluate judicial elections.

We at the YLD Council appreciate
the gravity of such a charge. That is
why we were proud and enthused to
endorse former YLD Chair Sheila
Burke in her campaign for the Judicia-
ry Committee last year. Burke was an
outstanding nominee and was duly
elected by the ACBA membership for a
three-year term.

It is with that same enthusiasm and
consideration that this year, the YLD
Council endorses and supports Shannon
F. Barkley for the ACBA Judiciary
Committee. Barkley has been an elected
YLD Council member since 1998.

She was elected as
YLD Treasurer
(2004-2005), served
as co-chair of the
YLD Member Ser-
vices Committee
(2003-2004) and has
been a co-chair of
the annual ACBA
Children’s Holiday
Party for residents of
local homeless and
women’s shelters for
the last 10 years.

In her professional capacity, Barkley
has been an assistant solicitor for the
City of Pittsburgh since 1998. In that
capacity, she has argued before the
Court of Common Pleas of Allegheny
County, the U.S. District Court for the
Western District of Pennsylvania, the
Commonwealth Court and the Magiste-
rial District Judge Court. She has
served as defense counsel on tort, con-
tract and civil rights matters, and as
prosecuting counsel for statutory
appeals and other matters.

Barkley has also been an extremely
active member of the Association of
Municipal and School Solicitors and is
currently serving as a member of its
board of trustees. She has also written
a number of articles and case reviews
for the Lawyers Journal and has been

Young Lawyers Division Page
on the Pittsburgh Legal Journal’s opin-
ions editorial staff.

If Barkley’s qualifications on her
own weren’t enough, consider who
stands before most of the judges in the
area for motions, regular pleadings,
conciliations and numerous trials?
Young lawyers, of course. And it’s not
just the happy hour motions in the City-
County building. Or criminal arraign-
ments in the County Courthouse. Or
daily motions in Family Court. It’s all of
these and then some.

It makes perfect sense that a young
lawyer, with relevant courtroom expe-
rience, should sit on the Judiciary
Committee to provide such insight and
evaluation of our future jurists. There-
fore, the YLD Council hopes that when
you receive your ACBA election ballot
in April, you will consider selecting
Shannon F. Barkley for the ACBA Judi-
ciary Committee.

What’s on tap?
• YLD Annual Meeting: The YLD

Annual Meeting is Wednesday, March
7, at noon in the 9th Floor Auditorium
of the City-County Building. There is a
very full agenda for the YLD Annual
Meeting, including:

(1) Announcement of the YLD’s Out-
standing Young Lawyer Award winner
for 2006-2007.

(2) Drawing of the ballot order for
the 2007 YLD elections of Chair-Elect,
Secretary, Treasurer and five (5) open-
ings on YLD Council.

(3) Brief speeches by the candidates
for the YLD officer positions.

(4) A recap of the year so far and
what is left for my term as YLD Chair

Please RSVP for the Annual Meeting
by contacting Pam DeCecco at pdecec-
co@acba.org. Lunch will be provided
for those who register for the event.

• Second Annual ¡Carnivale! The
Second Annual ¡Carnivale! is almost
here. This fun-filled event, which is
being planned by the YLD BLI class,
will be held at the Rivers Club in One
Oxford Centre on Friday, March 23
from 6-10 p.m. Carnivale proceeds will
benefit the ACBF Loan Repayment
Assistance Program. Carnivale will fea-

ture exciting Monte Carlo entertain-
ment, a great DJ, heavy appetizers and
fabulous raffle items. Carnivale tickets
are just $50 each and include two
free drink tickets. Ticket reservations
must be made no later than Friday,
March 9. For information about ticket
reservations or sponsorship opportuni-
ties, contact Dorie Schnippert at
dschnipp@acba.org or 412-402-6610.
Information about LRAP can be found
at www.acba.org/ACBA/lrap2007.shtml.

• YOUNG LITIGATORS SERIES:
Need to learn more about the specifics
of trial practice in Allegheny County?
Then join us for the first installment of
the YLD Young Litigators Series titled
“Arbitration, Mediation and ADR” on
Tuesday, March 6, at noon in the ACBA
Auditorium, 9th Floor, City-County
Building. YLD members with signifi-
cant litigation experience will be teach-
ing the courses. Lunch will be provided
for those who register with Pam
DeCecco at pdececco@acba.org. The
series will run each Tuesday in March
at the same time and in the same loca-
tion. Future installments include Dis-
covery & Motions Practice (March 13),
Witnesses & Depositions (March 20)
and Trying a Case (March 27). For
more information on the series, contact
Michael Feeney at mfeeney@grogan-
graffam.com.

• BLI CLASS OF 2007-2008: Inter-
ested in being part of the Bar Leader-
ship Initiative experience? Then apply
to become part of the BLI Class of 2007-
2008. Find out more information and get
an application at: www.acba.org/
ACBA/young_lawyers_section/bar_lead-
ership.shtml or contact me at
hcoffey@grogangraffam.com. For the
2007-2008 ACBA year, I will be the
Immediate Past Chair of the YLD, and
will be in charge of the BLI Class.

• Upcoming YLD Committee Meet-
ings: Education Committee: Wednes-
day, March 14 (contact Melissa Ruefle
at mlr@cbmclaw.com); Public Service
Committee: Tuesday, March 20 (contact
Katie Kenyon at kmk@pbandg.com);
Member Services: Wednesday, March
28 (contact Kevin Eddy kmeddy@
bwhllc.com) ■

■ YLD Council supports Barkley for Judiciary Committee

Shannon F.

Barkley

On-target investment results are no random walk, but a simple function of research firepower applied at the exact
intersection of value and opportunity. At Fort Pitt Capital Group, we stay within our circle of competence.
We avoid the sort of scattershot thinking which makes investing more complex than it needs to be.

We calculate, plan and execute for our customers in a way that leaves little room for error, and we tell you exactly
how your account is doing. If this sort of point-blank approach sounds good, or if lately your investment results have
been more miss than hit, give us a call at Fort Pitt Capital Group.

MANAGING PORTFOLIOS OF STOCKS, BONDS AND NO-LOAD MUTUAL FUNDS

P I T T S B U R G H  •  N A P L E S

412.921.1822
WWW.FORTPITTCAPITAL.COM

Summary of ACBA Board
of Governors Actions
The following is a summary of the actions taken by the ACBA Board of
Governors in December 2006.

• Accepted the report of the ACBA Judiciary Committee concerning the candi-
date ratings of Dec. 13, 2006. The board authorized the bar association staff to
publish the results on the ACBA website and issue a press release to the local
media regarding the candidate ratings.

• Accepted the 2004-2005 Audited Financial Statements prepared by Sobol Bosco
& Associates and authorized the bar management staff to publish the audit
results in the bar’s annual report.

• Adopted the by-laws for the ACBA Political Action Committee.

• Accepted the recommendations made to amend Section 13.2(b) Purposes and
Jurisdiction, Section 8.1 Board Membership, Section 16.1 Creation of Divisions,
including Women in the Law and Young Lawyers and Section 8.2(a) and 13.6 of
the ACBA By-Laws. ■

Publicize Your Section and Committee News!
The ACBA Communications Department is eager to promote any special activity or newsworthy event ema-
nating from your Committee or Section of interest to ACBA members, the media, or the general public. E-mail
us at news@acba.org with the following information:
◆ Name and description of the event ◆ Date, time, and place of the event
◆ Name(s) of the sponsoring section/committee(s) ◆ Name(s) of speakers and titles of presentations
◆ How many people do you expect to attend? ◆ Name and phone number of a contact person
◆ Will there be an admission fee or ticket sales? If so, how much? ◆ Are reservations needed to attend the event? 
◆ Is there any other information you would like to share with us? Thank you for your cooperation! ■
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Having the right team 
makes all the difference

Employment Litigation Attorneys
Pittsburgh, Pennsylvania
(412) 338-1100
www.rothmangordon.com

James W. Carroll, Jr., Esq. Colleen Ramage Johnston, Esq. Cami L. Davis, Esq.

Bar Briefs

News and Notes
At the Jan. 30 meeting of the Board

of Governors the following individuals
were accepted as new ACBA members:
Robert Alsko, Christopher J. Azzara,
Rebecca M. Bachner, Celia A. Barlow,
Patrick R. Barr, William R. Bickerton,
William E. Blick, Jim Bosco, Jr.,
William M. Buchanan, Erica N. Burns,
Christopher L. Cicconi, Danielle T.
Cortese, Nelson H. Crichton, Gil
DeLaura, Nicola A. DeLeo, Alma S.
DeLeon, Jennifer DiGiovanni, Jennifer
H. Forbes, John P. Friedmann, Joseph
R. Froetschel, Jamie L. Glasser, Joseph
R. Gibson, Tonya Sulia Goodman,
Joseph W. Gramc, Rebecca S. Hall,
Adam K. Hobaugh, Linda Hoffman,
Phillip C. Hong-Barco, Carl E. Jones,
Melanie M. Jones, Stephie-Anna
Kapourales, Sarah C. Kellogg, Derek
Koget, Jonathan M. Kozusko, Michael
S. Lazaroff, Jaime B. Lebo, Antonino
Legeza, Patrick M. Livingston, Claire
L. Lobes, Justin M. Lovich, Stephanie
Claire Luff, James B. Lynn, Jeffrey V.
Mansell, Juli M. Marhefka, Courtney
K. McCafferty, Nina R. McDermott,
Kathleen McKenzie, Douglas R.
McLand, William J. McPartland, Jen-
nifer P. Mecs, James D. Miller, Dami
Park, Mitchell W. Paterline, Justine S.
Patrick, Curtis J. Patton, Nicole L.
Phatak, John M. Polena, Andrew T.
Quesnelle, Candace G. Ragin, Lori S.
Rardon, Susan E. Robinson, Christo-
pher W. Rogers, Christy G. Rothwell,
Christine Saunders, Lisa M. Schon-
beck, Nicole Scialabba, Helen S. Shaf-
fer, David L. Spurgeon, Charlene Sten,
Samuel J. Stoller, Tony J. Thompson,
David C. Trimmer, Robert J. Tully,

Joshua C. Vaughn, Greg K. Venbrux,
Peter J. Vitelli, Brian J. Volk, Ian C.
Walchesky, P. Richard Warburton,
Kathryn L. Warren, Emily K. Watkins,
Justin H. Werner, Marc E. Westfall,
Nicole T. Wetherton, Kirsha J.
Weyandt, Lori B. Wisniewski, Megan A.
Wotherspoon, Cynthia J. Yializis, and
Justin R. Zuccolotto. The following
individuals were accepted as affiliate
members at the Jan. 30 meeting: Debo-
rah Eyler Smith and Inger M. White.
The following law students were
accepted as members at the Jan. 30
meeting: Amanda R. Mielke, Stefi A.
Porter and James Chadwick Schnee.

◆    ◆    ◆
Hon. Dwayne Woodruff, a 1988

Duquesne Law graduate, was inducted
into the Wall Street Journal Law Blog
Football Hall of Fame. Woodruff was one
of 12 individuals selected for the hall of
fame for not only lighting up the gridiron
but also for having an impressive legal
career. Woodruff was inducted to the hall
of fame with legal icons such as the for-
mer Steelers star and U.S. Supreme
Court Justice Byron “Whizzer” White
and President Gerald Ford.

◆    ◆    ◆
Brian S. Neft has been named a part-

ner with Pietragallo Bosick & Gordon.
Neft is a member of the firm’s litigation
defense, risk management and com-
mercial litigation practice groups.

◆    ◆    ◆
Dickie, McCamey & Chilcote re-

elected James R. Miller as President
and Chief Executive Officer. Miller
was first elected to this position in 2005.

◆    ◆    ◆
Jackson Lewis has initiated a nation-

al scholarship program to reward stu-

dents who focus on the practice of work-
place and labor law. Duquesne Universi-
ty School of Law has been chosen as a
recipient of the scholarship program.

◆    ◆    ◆
James W. Carroll, Jr., a partner at

Rothman Gordon, was reappointed to
the Swissvale Zoning Board of Adjust-
ment for a five-year term. Carroll first
joined the board in 1986 and has served
as chairperson since 1990.

◆    ◆    ◆
Ira Weiss was

appointed solicitor
of the Pittsburgh
Public School Dis-
trict during a Jan.
24 legislative board
meeting. Weiss has
served as special
counsel to the dis-
trict since 2001 and
as acting solicitor
since October 2006.

◆    ◆    ◆
The Martin Luth-

er King, Jr. Reading and Cultural Cen-
ter honored Joe Williams for “his self-
less, hard work to keep the Center a
viable part of the community” at a
fund-raising luncheon at the Rivers
Club on Saturday, Feb. 3.

◆    ◆    ◆
Heather S. Hei-

delbaugh, a share-
holder in the litiga-
tion services group
of Babst, Calland,
Clements and Zom-
nir, will be featured
on WQED tv13’s tel-
evision news maga-
zine OnQ as a mem-
ber of the show’s
popular OffQ panel.

◆    ◆    ◆
Lynch Weis

announced the opening of its new,
expanded law office, located at 501
Smith Drive in the Cranberry Profes-
sional Park in Cranberry Township.

People on the Move
Dell, Moser, Lane & Loughney

announced that Jill D. Sinatra has joined
the firm as an associate. Sinatra concen-
trates her practice in general litigation.

◆    ◆    ◆
Grogan Graffam announced that the

attorneys of Miller & Miller joined the
firm on Jan. 1. Kenneth R. Miller, Mor-
gan A. Evans, Harvey A. Miller, Jr. and
J. Lee Miller will practice in the firm’s
business transactions practice group.

◆    ◆    ◆
Michele K. Yoder, patent agent, has

joined The Webb Law Firm. Yoder has
an extensive background in mechani-
cal, chemical and medical arts, as well
as research experience in areas involv-
ing anti-cancer drugs and polymers.

◆    ◆    ◆
Leech Tishman Fuscaldo & Lampl

recently named a senior partner to
the firm’s management committee
and promoted two associates to part-
ner positions. Manning (Jim) J.
O’Connor II was named to the man-
agement committee, and Alisa N. Carr
and David J. DelFiandra were pro-
moted to partner.

◆    ◆    ◆
Bridget M. Gillespie has become a

partner at Picadio Sneath Miller & Nor-

ton. She focuses her practice in the rep-
resentation of insurance carriers in
insurance coverage and bad faith mat-
ters and representation of clients in
commercial and tort litigation.

◆    ◆    ◆
Jones Day has

named Dana Baioc-
co a partner in
the firm. Baiocco
focuses primarily
on aviation litiga-
tion, products lia-
bility, commercial
contract, and con-
sumer financial
services litigation.

◆    ◆    ◆
Cohen & Grigsby

announced that
Jonathan C. Parks
recently joined the
firm as a director
in the intellectual
property group. He
focuses his practice
in the areas of
patents, copyrights,
trademarks, tech-
nology transfer and
intellectual proper-
ty counseling.

◆    ◆    ◆
Paladin Law

Offices, P.C. welcomed Cathy L. Bran-
nigan to the firm as an associate. Bran-
nigan will assume responsibility for
various matters in family law, estates
and civil litigation.

◆    ◆    ◆
Jason Lichtenstein has been named

partner at the law offices of Edgar
Snyder & Associates.

◆    ◆    ◆
Rawle & Henderson announced that

Michael D. Heintzman and Jeanne
Welch Sopher have joined the firm as
partners. Heintzman concentrates
his practice in the defense of product
liability, medical malpractice, and
toxic tort cases. Sopher concentrates
her practice in the areas of medical
professional liability, toxic tort and
product liability.

◆    ◆    ◆
Tucker Arensberg announced that

Edward C. Spontak and Danielle L.
Hodnicki joined the firm as associates.
Spontak is an attorney in the firm’s lit-
igation department and concentrates
his practice in products liability, con-
struction and commercial cases. Hod-
nicki is an attorney in the firm’s litiga-
tion department and concentrates her
practice in general civil litigation and
workers’ compensation.

Changes in Status
Mark F. Morrison has been dis-

barred on consent from the U.S. Dis-
trict Court for the Western District of
Pennsylvania effective Jan. 17.

◆    ◆    ◆
Reed James Davis has been sus-

pended from the bar of the Common-
wealth for a period of one year and one
day retroactive to May 13, 2005. ■

All submissions for “Bar Briefs” or “In

Memoriam” should be sent to the atten-

tion of David Blaner, ACBA Executive

Director, 400 Koppers Building, 436 Sev-

enth Ave., Pittsburgh, Pa., 15219, or e-

mailed to dblaner@acba.org.

Ira
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Baiocco

Jonathan C.

Parks 

Do You Have Any
Jury Verdicts

to Report?
If so, please forward the following information: Court; Case Number; Jury Verdict; Date of Verdict;
Judge; Plaintiff ’s Attorney; Defendant’s Attorney; Type of Case; Experts; and Remarks to: Jennifer

Pulice, ACBA, 400 Koppers Building, 436 Seventh Avenue, Pittsburgh, PA 15219
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Continuing Legal Education
sponsored by the ACBA and PBI

C L E  P R O G R A M S

ACBA Registration Information: Register for any of these programs via: Mail: CLE Dept., ACBA, 400
Koppers Building, 436 Seventh Avenue, Pittsburgh, PA 15219; Fax 412-261-6438; Phone: 412-402-6613.
PBI Registration Information: MAIL: PBI, 5080 Ritter Road, Mechanicsburg, PA 17055-6903; FAX:
(717) 796-2348; PHONE: (717) 796-0804 or (800) 932-4637; ON THE WEB: www.pbi.org. All PBI CLE
programs are sponsored by The Pennsylvania Bar Institute & The Allegheny County Bar Association.

BUSINESS LAW
Commercial Document Series 2007 - LLC Documents
First of a series of three, two credit hour sessions focusing on three frequently
drafted business documents. Leave with a “template” document that you take

back to your office for immediate use.

Credits: 2 substantive • When: Tuesday, March 13, 2007; 12:30 p.m. to 2:30 p.m.; registration and
lunch begin at 12:00 noon • Where: Pittsburgh Marriott City Center, 112 Washington Pl. • Tuition
(includes session book and lunch): $99; Tuition if registering for all three Commercial Document
Series 2007 sessions*, (includes session books and lunches), per person, each session: $79 *Tuition is
non-transferable. Register with PBI.

Commercial Document Series 2007 -
Shareholder Agreements

Second of a series of three, two credit hour sessions focusing on three
frequently drafted business documents. Leave with a “template” document

that you take back to your office for immediate use.

Credits: 2 substantive • When: Tuesday, March 20, 2007; 12:30 p.m. to 2:30 p.m.; registration and
lunch begin at 12:00 noon • Where: Pittsburgh Marriott City Center, 112 Washington Pl. • Tuition
(includes session book and lunch): $99; Tuition if registering for all three Commercial Document
Series 2007 sessions*, (includes session books and lunches), per person, each session: $79 *Tuition is
non-transferable. Register with PBI.

CIVIL LITIGATION
20th Annual Civil Litigation Update

Refreshingly informal, but informative, program covering every
major area of personal injury practice. Learn about the latest cases and

how they impact your clients.

Credits: 5 substantive, 1 ethics • When: Wednesday, March 14, 2007; 9:00 a.m. to 4:45 p.m., registra-
tion begins at 8:30 a.m. • Where: The Omni William Penn, 530 William Penn Pl. • Tuition includes
course book: Member-Pa., or any co. bar assn.: $199; Member admitted after 1/1/03: $179; Non-
member: $219; Paralegals attending with an attorney: $99; Paralegals attending alone: $129; Judges
& judicial law clerks: $100; Judges & judicial law clerks admitted after 1/1/03: $90. Register with PBI.

Mild to Moderate Brain Damage
Lawyers guide to understanding/trying cases involving brain injuries that

are often undiagnosed and unrecognized - a new version of the 2003 program
originally offered as part of the Medicine for Lawyers series. 

Credits: 5 substantive • When: Thursday, March 15, 2007; 9:00 a.m. to 3:30 p.m., registration begins
at 8:30 a.m. • Where: Koppers Building, 9th Fl., 436 Seventh Ave. • Tuition includes course book:
Member-Pa., or any co. bar assn.: $199; Member admitted after 1/1/03: $179; Nonmember: $219;
Paralegals attending with an attorney: $99; Paralegals attending alone: $129; Judges & judicial law
clerks: $100; Judges & judicial law clerks admitted after 1/1/03: $90. Register with PBI.

CONSUMER LAW
Consumer Credit Litigation Developments

Cary Flitter, lead attorney in Brown, examines the current state of
consumer credit litigation on the federal and state level, with a focus

on the plaintiff perspective. 

Credits: 3 substantive • When: Wednesday, March 7, 2007; 9 a.m. to 12:15 p.m.; registration begins at
8:30 a.m. • Where: Live via Videoconference - Koppers Bldg., 9th Fl., 436 Seventh Ave. • Tuition
includes course book: Member-Pa., or any co. bar assn.: $159; Member admitted after 1/1/03: $139;
Nonmember: $179; Paralegals attending with an attorney: $99; Paralegals attending alone: $129; Judges
& judicial law clerks: $75; Judges & judicial law clerks admitted after 1/1/03: $65. Register with PBI.

EMPLOYMENT LAW
Unemployment Compensation

Explores all the issues involved and offers practical tips
for making your case. Features a new and completely

updated unemployment compensation manual.

Credits: 3.5 substantive • When: Friday, March 16, 2007; 9:00 a.m. to 12:45 p.m., registration begins
at 8:30 a.m. • Where: Koppers Building, 9th Fl., 436 Seventh Ave. • Tuition includes course book:
Member-Pa., or any co. bar assn.: $189; Member admitted after 1/1/03: $169; Nonmember: $209;
Paralegals attending with an attorney: $99; Paralegals attending alone: $129; Judges & judicial law
clerks: $95; Judges & judicial law clerks admitted after 1/1/03: $85. Register with PBI.

ESTATES PRACTICE
Use of Trusts in Estate Planning

When: Thursday, March 8, 2007 • Where: Koppers Bldg., 436 Seventh Ave., 9th Fl.

Basic and Intermediate Trusts
Examines strategic considerations in designing estate plan for client
and when the use of trusts should be considered. Receive CD-ROM,

for future resource, with lots of sample language.

Credits: 4 substantive • Morning: 8:30 a.m. to 12:45 p.m.; registration begins at 8:00 a.m.

Sophisticated Trusts
Learn sophisticated estate planning techniques from the best!

Pick up latest tips on evolving trends in tax and estate planning.
Receive “favorite provisions” in course book with CD-ROM.

Credits: 3 substantive • Afternoon: 1:30 p.m. to 4:45 p.m.; registration begins at 1:00 p.m.
For more information, including pricing, please visit the PBI website.

ETHICS
Bridge the Gap for Newly Admitted Attorneys

Credits: 4 ethics • When: Thursday, March 15, 2007; registration begins at 8:30 a.m.; program will run
from 9:00 a.m. to 1:30 p.m. • Where: ACBA Conference Center Auditorium, 920 City-County Build-
ing • Cost: Free to newly admitted attorneys and $100 for all others. Newly admitted attorneys have
two years to complete this course as part of their post admission requirement. Register with ACBA.

MEDIATION
3rd Annual ADR Institute

Discover how ADR can help you meet clients’ needs and improve
your practice. Receive complimentary copy of Beyond Reason:

Using Emotions as You Negotiate.
Credits: 5 substantive, 1 ethics • When: Thursday, March 8, 2007; 8:30 a.m. to 4:30 p.m.; registration
begins at 8:00 a.m. • Where: The David Lawrence Convention Center, 1000 Fort Duquesne Blvd. •
Tuition (includes course book and lunch): Member-Pa., or any co. bar assn.: $219; Member admit-
ted after 1/1/03: $199; Nonmember: $239; Paralegals attending with an attorney: $99; Paralegals
attending alone: $129; Judges & judicial law clerks: $110; Judges & judicial law clerks admitted after
1/1/03: $100. Register with PBI.

MEDICINE FOR LAWYERS
Anatomy for Lawyers: The Series -
Defending the Back Injury Claim

Sam Hodge, Jr. offers nuts and bolts on presenting or defending a back injury
claim. Examine the mechanism of injury, the diagnostic tests and learn how to

minimize the effects of a positive test or physical finding.

Credits: 3 substantive • When: Friday, March 9, 2007; 9:00 a.m. to 12:15 p.m., registration begins at
8:30 a.m. • Where: Pittsburgh Marriott City Center, 112 Washington Pl. • Tuition includes course
book: Member-Pa., or any co. bar assn.: $179; Member admitted after 1/1/03: $159; Nonmember:
$199; Paralegals attending with an attorney: $99; Paralegals attending alone: $129; Judges & judicial
law clerks: $90; Judges & judicial law clerks admitted after 1/1/03: $80. Register with PBI.

REAL ESTATE PRACTICE
Like Kind Exchanges of Property:

Creative Planning Techniques
Hear our distinguished faculty discuss current issues that

need to be understood before advising your clients to engage
in a like kind exchange.

Credits: 5 substantive • When: Tuesday, March 6, 2007; 8:30 a.m. to 2:15 p.m.; registration begins at
8:00 a.m. • Where: Koppers Building, 9th Fl., 436 Seventh Ave. • Tuition includes course book
and lunch: Member-Pa., or any co. bar assn.: $199; Member admitted after 1/1/03: $179; Nonmem-
ber: $219; Paralegals attending with an attorney: $99; Paralegals attending alone: $129; Judges & judi-
cial law clerks: $100; Judges & judicial law clerks admitted after 1/1/03: $90. Register with PBI.

TRIAL & PRACTICE SKILLS
Great! Adverse Depositions:

Principles & Principle Techniques
Adverse depositions are “money”: their quality dramatically impacts case out-
come, settlement or trial. Learn the logic of taking great adverse depositions

from its foremost teacher in the country, Robert Musante.

Credits: 6.5 substantive • When: Wednesday, March 21, 2007; 8:30 a.m. to 4:30 p.m., registration
begins at 8:00 a.m. • Where: Pittsburgh Marriott City Center, 112 Washington Pl. • Tuition includes
course book: Member-Pa., or any co. bar assn.: $269; Member admitted after 1/1/03: $249; Non-
member: $289; Paralegals attending with an attorney: $99; Paralegals attending alone: $129; Judges
& judicial law clerks: $135; Judges & judicial law clerks admitted after 1/1/03: $125. Register with PBI.

WORKERS’ COMPENSATION
Tough Problems in Workers’ Compensation:

Effect-Impact-Update
Fast paced review of recent decisions from Commonwealth and

Supreme Courts and changes to Rules of Professional Conduct and
how they affect you, your clients and your practice.

Credits: 3 substantive, 1 ethics *Must attend entire program to receive ethics credit • When: Friday, March
23, 2007; 8:30 a.m. to 1:00 p.m., registration begins at 8:00 a.m. • Where: Koppers Building, 9th Fl.,
436 Seventh Ave. • Tuition includes course book: Member-Pa., or any co. bar assn.: $199; Mem-
ber admitted after 1/1/03: $179; Nonmember: $219; Paralegals attending with an attorney: $99; Para-
legals attending alone: $129; Judges & judicial law clerks: $100; Judges & judicial law clerks admitted
after 1/1/03: $90. Register with PBI.
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In Memoriam

Gretchen G. Donaldson, 1932 - 2007

Gretchen G. Donaldson
passed away at the age
of 75 on Jan. 14.

Donaldson received her
bachelor’s degree from
Chatham College in 1953 and
her law degree from Duquesne
University in 1974.

Donaldson was appointed a
City of Pittsburgh magistrate
in 1976. She also practiced law
with McCann Garland Ridall
and Burke.

Donaldson was a past secretary of

the ACBA’s Young Lawyers
Division. She volunteered as a
court appointed special advo-
cate. Donaldson was an active
member of Longue Vue
Women’s Golf Association.
She was also an active
Chatham College alumna and
in February 2006 the college
dedicated the Master of
Physician Assistant Studies
Program facility as the Don-

aldson Wing in honor of Donaldson and
her sister Peggy. ■

membership dues, no monthly mini-
mums, no club assessments, private
business and athletic club facilities,
private rooms for meetings and social
events, formal and casual areas for
social and business entertaining,
business center usage, and special
events and activities for members
and their families.

“I think from past experience we
most likely will offer this benefit
every other year,” Schnippert said.
“So, if our members are interested I
would recommend they take advan-
tage of this opportunity before the
March 31, 2007 deadline.”

For further information on this
project, contact Lopez at kim.lopez
@ourclub.com or Dana Richter at
dana.richter@ourclub.com. ■

RIVERS CLUB continued from cover

being drafted in response to an exten-
sive attorney general investigation,
which culminated in the conclusion
that the trust’s charitable purposes
were being impeded.

The Pennsylvania Supreme Court
granted allocatur to determine whether
the Commonwealth Court erred in its
analysis. Quoting City of Philadelphia
v. Commonwealth, 838 A.2d 566 (Pa.
2003), the court stated that “the core
concept of standing is that ‘a party who
is not negatively affected by the matter
he seeks to challenge is not aggrieved,
and thus, has no right to obtain judicial
resolution of his challenge.’”

Under In re Pruner’s Estate, 136
A.2d 107 (Pa. 1957), private parties
generally lack standing to enforce
charitable trusts because the public is
the object of the settlor’s beneficiaries
in a charitable trust. Under Valley
Forge, the attorney general, a member
of the charitable organization, or
someone having a special interest in
the trust may bring an action for the
enforcement of the trust. A person
with an interest that is no different
than the interest held in common will
lack standing.

The Pennsylvania Supreme Court
examined whether the alumni associa-
tion has a special interest in the trust.
The court discussed In re Francis
Edward McGillick Foundation, 642
A.2d 467 (Pa. 1994), a factually similar
case where the court allowed the Pitts-
burgh diocese to bring an action
because it had an integral involvement
in awarding scholarships and a prerog-
ative to participate in the establish-
ment of a vocational school. The court
found the present situation distinguish-
able because the alumni association
was not granted any decision making or
administrative power by the trust. The
McGillick trust made such a specific
grant of authority.

The alumni association argued that
Valley Forge was on point, but the
Pennsylvania Supreme Court found
Valley Forge to be instructive but dis-
tinguishable. According to the court,
Valley Forge involved a settlor creat-
ing two foundations that shared the
same building since 1918, thus a trust
relationship was found to exist. In the
instant case, the alumni association
was created 20 years after the trust.
According to the court, if the Her-
sheys intended to have the alumni
association directly impact the affairs
of the trust, the trust could have been
amended accordingly. To grant the
alumni association “special interest,”
when the settlors of the trust specifi-
cally denied beneficiary status to its
members, “would surely contravene
the settlors’ intent expressed through
their written trust.”

The Pennsylvania Supreme Court
held that the alumni association did not
have a special interest sufficient to give
it standing. The court explained that
the litigation would not affect the alum-

direct, and immediate interest in the
subject matter of the litigation is usual-
ly required for a grant of standing. The
court stated, however, that with respect
to charitable trusts courts have fash-
ioned a “special interest” doctrine. Val-
ley Forge Historical Soc’y v. Washing-
ton Mem’l Chapel, 426 A.2d 1123 (Pa.
1981) and Wiegand v. Barnes Found.,
97 A.2d 81 (Pa. 1953).

The Commonwealth Court applied a
five-part test to determine special
interest standing in the charitable
trust setting and found the instant cir-
cumstances to be extraordinary. The
court found the risk of vexatious or
unreasonable litigation to be virtually
non-existent because the alumni asso-
ciation only sought reasons why the
2002 agreement was supplanted after

ASSOCIATION continued from page 2

ni association. The court found the
alumni association’s concern to be real
and commendable, but that the concern
was not a substitute for an actual inter-
est. In the instant case, standing was
not created by the alumni association
members’ advocacy or their relation-
ship with the Hershey School as former
beneficiaries. The court emphasized
that the trust in the instant case did not
create the alumni association nor did it
grant it standing to challenge actions
by the Board.

The attorney general has the author-
ity to enforce charitable trusts. The
alumni association was allowed to
encourage the attorney general to
enforce the trust. The alumni associa-
tion’s disagreement with the attorney
general’s decision to modify the 2002
agreement did not vest in it standing to
challenge that decision in court. ■

(Pa. Cmwlth. 2003).
Appellant next filed a Petition for

Allowance of Appeal with the Pennsyl-
vania Supreme Court, limited to the
federal and state free expression con-
stitutional law issues, and the court
granted allocatur.

The court first addressed appel-
lant’s claim that the URA’s proposed
taking violated the free expression
clause of the First Amendment of the
United States Constitution and noted
that when the government restricts
expression due to the content of the
message being conveyed, such restric-
tions are allowable only if they pass
the strict scrutiny test, wherein the
government must show that the
restrictions were narrowly tailored to
serve a compelling state interest.
Republican Party of Minnesota v.
White, 536 U.S. 765, 775 (2002).

However, the court pointed out that
strict scrutiny is not applied simply
because a plaintiff raises a claim that
its freedom of expression has been lim-
ited. The U.S. Supreme Court has rec-
ognized that where governmental regu-
lation applies a content-neutral regula-
tion to expressive conduct, strict
scrutiny was inappropriate. Texas v.
Johnson, 491 U.S. 397 (1989).

The court listened to the parties’
arguments to determine which of the
three alternative tests should be
applied: strict scrutiny, intermediate
scrutiny, or the no scrutiny standard
enunciated in Arcara v. Cloud Books,
478 U.S. 697 (1986).

The URA argued that the trial
court’s conclusion that its action was
content-neutral was correct, pointing
out that the evidence introduced before
the trial court showed that there were
excellent, content-neutral reasons to
take the property and utilize it post-
development for entertainment purpos-
es. The URA said that the future use of
the property would reinvigorate the
economy of the Federal North area in a

THEATER continued from page 3
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men and women of our community by
making sure their concerns are heard.’’

Lestitian, 44, and his wife, Debbie,
have two children: Chloe, 5; and Ryan,
3. Debbie is also an attorney and a CPA.

He received a bachelor’s degree in
business administration with a concen-
tration in accounting from the Univer-
sity of Notre Dame in 1984 and gradu-
ated cum laude from the University of
Pittsburgh School of Law in 1990. He
was elected co-managing shareholder
at Rothman Gordon in 2002 and re-
elected in 2005. His practice focuses
primarily on representing closely-held
and family-owned businesses.

Lestitian, who also chairs the busi-
ness/corporate department at Roth-
man Gordon, has made a name for
himself in Pittsburgh and has earned
numerous awards. He was named
Outstanding Young Lawyer of the
Year by the Allegheny County Bar
Association in 1997 and received the
Presidential Excellence Award from
the International Association of Lions
Clubs in 1999.

In addition, he was recognized as
one of Western Pennsylvania’s “Forty
Under Forty’’ by Pittsburgh Magazine
in 2002. He was chosen as one of the
Pittsburgh region’s “Fast Trackers’’ by
the Pittsburgh Business Times in 2004.

LESTITIAN continued from page 5

Lawyers’ Mart

LEGAL
SUPPLIES

Corporate seals, minute books, Pennsylvania stock certificates,
office supplies, fine writing instruments, letterhead and business
cards.   Free downtown delivery    412-281-0123

PROCESS SERVICE
INVESTIGATING

THE IMPOSSIBLE WE DO RIGHT AWAY! MIRACLES TAKE
A LITTLE TIME. EMPIRE INVESTIGATION (412) 921-4046.
Visit us on our website, www.empireinv.com

SERVICES
AVAILABLE

TRIAL LOOMING OR BRIEF DUE? SHORT ON TIME AND
HELP? Get thorough research and persuasive writing from
an experienced attorney, former judicial law clerk, and
former law review editor. Reasonable rates. Contact:
winningbriefs@verizon.net, (412) 901-5824.

TOXICOLOGY
Clinical Toxicologist, Biomedical Scientist, Expert Witness, sev-
eral years experience of court testimonies. www.drknrao.com
412-849-1292 (cell); 412-833-4643 (home).

For Lawyers’ Mart rate
information call Peggy Lewis
at 412-261-6255.

APPRAISALS
ANTIQUE AUTO APPRAISALS for all vehicles 1900 to 1990.
Expert Witness. Certified Appraiser - K. Merusi. 412-731-2878.

GILMORE AUCTION GALLERIES—Estate appraisals. Com-
plete auction service. (724) 684-4666. James R. Gilmore.

BUSINESS BROKERAGE
BUSINESS SALES AND ACQUISITIONS: Bob Desman, MBA, JD.
20 years experience. www.desmancapital.com (412) 854-2272

DOCUMENT EXAMINER/
HANDWRITING

J. WRIGHT LEONARD, BCFE, CDE. Certified. Experienced in
Federal, State & Local Courts. Testimony in Civil & Criminal
Matters. 215-735-4000.

ECONOMIST/VOC. EXPERT
WM. HOUSTON REED, Ph.D.—20 yrs. of forensic econom-
ics & vocational eval. expertise in one report. 412-415-1136.

EXPERT WITNESS
ACCIDENT RECONSTRUCTION, FORENSIC ENGINEERING. Ira
S. Kuperstein, Ph.D., P.E. Extensive experience. (412) 318-4253.

Insurance Expert Witness/Legal Support—Thirty-nine
years commercial and personal lines property & casualty
insurance experience. Qualified as an expert in trial and
district appellate courts in Ohio. Curriculum vitae upon
request. Steve Adkins, CPCU, ARM, AIM. Phone: (330)
698-0499, Fax: (330) 698-0539

fashion that would not occur if the Gar-
den Theatre continued its operation.
The court agreed.

The court stated that the First
Amendment ensures not just that an
individual may enjoy the satisfaction of
being able to express himself, it also
safeguard’s “the public[’s] access to
discussion, debate, and the dissemina-
tion of the information and ideas.” First
National Bank of Boston v. Bellotti,
435 U.S. 765 (1978). Foreclosing the
public’s access to a certain form of
expression would arguably call for the
application of the strict scrutiny test.
However, the court found that this is
not that situation because the appellant
argued that the closing of the Garden
Theatre was synonymous with a total
denial of access to adult movies in
Pittsburgh. The court found no indica-
tion of that and found no reason to
apply the strict scrutiny test with
regard to appellant’s federal free
expression claim.

The court further agreed with the
Commonwealth Court that the Arcara
test was controlling in this matter since
the government acted not because of
“conduct with a significant expressive
element.” Arcara, 478 U.S. at 706.
Rather, the court found it was to reme-
dy the sapping effects of entrenched
blight in the Federal North area.

Finally, appellant argued that even if
the URA’s proposed taking did not vio-
late the federal Constitution, it was
precluded by the Pennsylvania Consti-
tution. The appellant relied on the
court decision in Pap’s A.M. v. City of
Erie, 812 A.2d 591 (Pa. 2002) to make
its argument.

The court disagreed with the appel-
lant’s reasoning, noting that in Pap’s
the ordinance at issue was content-
based, designed to suppress expression
and the opposite situation exists in the

case at hand. Additionally, the case’s
alternative “complete ban” analysis
was not implicated in the case at hand
because the URA’s taking of appellant’s
property does not resemble the regula-
tion in Pap’s, which effectuated a cate-
gorical ban on public nudity and thus
the expressive act of nude dancing.

For the foregoing reasons, the Penn-
sylvania Supreme Court affirmed the
order of the Commonwealth Court. ■

He was voted by other Pennsylvania
attorneys as a “Pennsylvania Super
Lawyer’’ as publicized in Law and Pol-

itics Magazine and Philadelphia Maga-
zine for the representation of closely-
held businesses in 2004 and 2005. ■
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