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Callers receive advice from attorneys
through KD & You and the Law
By Lisa M. Wolfe

Once again, KD & You and the
Law, the Allegheny County Bar
Association’s annual legal advice

call-in program, assisted thousands of
local residents with their legal ques-
tions. Callers’ questions cross all areas
of the law, from questions about wills
and healthcare powers of attorney to
questions regarding real estate pur-
chases and business reorganizations.

According to KDKA-TV producers,
KD & You and the Law is Pittsburgh’s
top ranked public service call-in pro-
gram. Once the call-in show begins,
phone lines rarely stop ringing. The
ACBA’s attorney volunteers answered
an average of 200 calls per hour from 9
a.m. to 7 p.m.

“Many of the calls attorneys receive
are basic legal questions that have a sim-
ple answer. For more complicated legal
issues, callers are directed to contact the
Lawyer Referral Service,” said Tom Lof-
tus, the ACBA’s Director of Marketing

and Media Relations. “We encourage
attorneys to give volunteering at KD &
You a try, particularly our younger mem-
bers. A lot of young attorneys volunteer
and really enjoy themselves. It’s a fun
experience and it also provides a great
service to the community.”

Yvonne Zanos was on-hand again
this year to help promote KD & You and
the Law. Live interviews that Zanos
performed with ACBA members and
executives were aired on KDKA
throughout the day. The program was
also promoted through television cut-
ins and commercials airing periodical-
ly during the day.

“I’d like to thank everyone who
helped make the 23rd Annual KD &
You and the Law so successful,” said
Loftus. “Because of the volunteers, we
helped thousands of people with ques-
tions and concerns crossing all areas of
the law. There are many more people
today with a peace of mind or at least a
better understanding of what they need
to do.” ■
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Marilin Martinez-Walker is interviewed by Yvonne Zanos during the
annual KD & You and the Law call-in show that was held on April 12.

ACBA partners with Office Depot
to offer members a benefit

count price.
As a newly endorsed vendor of the

ACBA, Office Depot now offers ACBA
members discounts on more than
15,000 varieties of office supplies.

“Office Depot will provide to law
firms that use them a core list of dis-
counted products, up to 88% off in some
cases, and a special list of 50 discount-
ed products customized for each firm,”
said Ann Ewart, Senior Director of
Operations and Human Resources at
the ACBA.

Some of the discounted products
mentioned by Ewart include: pens, bat-
teries, binders, calculators, cartridges,
folders, cups, envelopes, forks, mark-
ers, napkins, lamps, portfolios, note
pads, binder clips, rulers, soap, tape
and Post-Its.

Office Depot approached the ACBA
with the concept and now has the

opportunity to expand its business with
all current members of the ACBA, said
Charlie May, District Sales Manager
for Office Depot.

“By offering Office Depot’s exclu-
sive products, services and discounts to
the ACBA members, we hope to
strengthen the ACBA’s already magnif-
icent portfolio,” May said.

According to Ewart, the endorse-
ment is already in effect and will be for
the next year.

The arrangement will provide dis-
counts on products purchased by
individual ACBA members as well as
on products purchased by firms and
organizations while doing their bulk
purchasing.

“Our program allows the ACBA
members to set up an account through
the Business Solutions Division of
Office Depot and receive many valu-

By Katherine E. Stout

Allegheny County Bar Association
members are now able to pur-
chase office supplies at a dis-

TO LEARN MORE ABOUT THIS OR OTHER
ACBAENDORSED PRODUCTS/SERVICES, VISIT:

HTTP://WWW.ACBA.ORG/ACBASITE/
MEMBERS/MEMBERSHIPBENEFITS.ASP

able benefits,” May said. “Members
can receive the discounts at our retail
stores; however, we must note that they
are required to register with their per-
sonal account representative prior to
visiting the store.”

The most common methods of order
placement are via the Internet, phone
or fax. The products ordered are deliv-
ered the next business day, May said,
adding that bulk purchasing is not
required to receive the discounts, as
Office Depot can provide a “just-in-
time” solution.

The discount will apply not only at
local Office Depot stores, but, because
Office Depot is a global company its
services are available at any Office
Depot location world-wide where an
ACBA member might shop.

“I’m very excited and proud to
have the honor of being endorsed by
the ACBA,” May said. “We look
forward to establishing a strong
and mutually beneficial partnership
with the ACBA and the participat-
ing members.”

To learn more, contact your per-
sonal account representative Bill Gal-
lagher today at william.gallagher
@officedepot.com. ■
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Original source provision of
the False Claims Act examined
By Patrice Wade DiPietro

The U.S. Supreme Court referred to
the False Claims Act (Act), 31
U.S.C. §§3729-3733, in order to

make a determination as to whether
respondent, James Stone was an original
source. Rockwell Int’l Corp. v. U.S., 549
U.S. ____ (March 27, 2007). The Act elim-
inates federal court jurisdiction over
actions under §3730 that are based upon
the public disclosure of allegations or
transactions “unless the action is brought
by the Attorney General or the person
bringing the action is an original source
of the information.” §3730(e)(4)(A).

James Stone was employed as an
engineer at a nuclear weapons plant
run by Rockwell International Corp.
Pursuant to a government contract,
Stone predicted that Rockwell’s system
for creating solid “pondcrete” blocks
from toxic pond sludge and cement
would not work because of the prob-
lems in piping the sludge. Rockwell,
however, made the blocks and later dis-
covered “insolid” ones after Stone was
laid off in 1986. In 1989, Stone filed a
qui tam suit under the False Claims
Act, which prohibits submitting false
or fraudulent payment claims to the
United States. 31 U.S.C. 3729(a).

In 1996, the government intervened

and filed an amended complaint with
Stone, which did not allege that Stone’s
predicted piping-system defect caused
the insolid blocks. The defect was not
mentioned in the statement of claims
included in the final pretrial order. Fol-
lowing a trial, the jury found for Stone
with respect to claims covering the
pondcrete allegations, but found for
Rockwell with respect to all other
claims. The district court denied Rock-
well’s postverdict motion to dismiss
Stone’s claims, finding that Stone was
an original source. The Tenth Circuit
affirmed in part, but remanded for the
district court to determine whether
Stone had disclosed his information to
the government before filing the
action. The court found Stone’s disclo-
sure inadequate, but the Tenth Circuit
held that Stone was the original source.

The Supreme Court granted certio-
rari in order to determine whether
Stone was an original source. The court
noted that §3730(e)(4)(B) defines origi-
nal source as “an individual who [1]
has direct and independent knowledge
of the information on which the allega-
tions are based and [2] has voluntarily
provided the information to the Gov-
ernment before filing an action under
this section which is based on the infor-
mation.” The court further pointed out

that it has already been conceded that
the claims on which Stone prevailed
were based upon publicly disclosed
allegations within the meaning of
§3730(e)(4)(A). However, the question
remained as to whether Stone qualified
under the original-source exception to
the public-disclosure bar.

Stone asserted that Rockwell con-
ceded his original-source status. Rock-
well, however, responded that it made
no such concession and even if it had,
the concession would have been irrele-
vant because §3730(e)(4) is jurisdic-
tional. The court agreed because in the
present case a clear and explicit with-
drawal of jurisdiction withdraws juris-
diction. The court noted that “if the
Legislature clearly states that a thresh-
old limitation on a statute’s scope shall
count as jurisdiction, the courts and lit-
igants will be duly instructed and will
not be left to wrestle with the issue.”
Arbaugh v. Y & H Corp., 546 U.S. 500,
515-516 (2006). Therefore, the court
found that whether point was conceded
or not, it must decide whether Stone
met the jurisdictional requirement of
being an original source.

The first requirement of original-
source status is that the relator have
“direct and independent knowledge of

Title VII should not be
viewed as a code of civility
By Maria Greco Danaher

Under Title VII, employers may be
legally liable for a workplace that
is “permeated with discriminato-

ry intimidation, ridicule, and insult”
that is sufficiently severe or pervasive
enough to alter the conditions of
employment. The U.S. Supreme Court
has provided a list of factors to be con-
sidered in determining whether a hos-
tile work environment exists, including
“the frequency of the discriminatory
conduct; its severity; whether it is phys-
ically threatening or humiliating, or a
mere offensive utterance; and whether
it unreasonably interferes with an
employee’s work performance.” Feder-
al district courts have installed param-
eters around the types of behavior that
support claims of hostile work environ-
ment under Title VII, finding that in
order to be actionable, the conduct
complained of must be extreme in
nature and not merely rude or unpleas-
ant, and that allegations of a few spo-
radic incidents will not suffice.

Consistent with those parameters,
the 7th U.S. Circuit Court of Appeals
recently upheld summary judgment in
favor of an employer who had been
accused of overlooking boorish and
suggestive behavior among employees.
Yuknis v. First Student, Inc., No. 06-
3479 (7th Circ., March 28, 2007).

Carla Yuknis, who worked as a part-
time bus driver for First Student, Inc.,
complained to her employer that “all
levels of personnel” showed “blatant
disrespect for their marital vows,” told
vulgar jokes and used foul language,
and watched pornography. She also

complained that co-workers “sold Avon
products at work,” and that a manager
had referred to a fellow female bus
driver in a derogatory manner. While
some of the plaintiff ’s complaints were
substantiated (the sale of Avon, for
instance), most of her substantive con-
cerns (including her claim that a man-
ager watched pornography on his office
computer) were unsubstantiated. Fur-
ther, none of the speech or activity of
which Yuknis complained was directed

at her, other than two separate com-
ments—one referring to sex between
cats, and one comment about an Avon
product called “Sensual Moments.”
Standing alone, these two comments
would not create a sexually hostile
environment under Title VII.

The district court granted summary
judgment on behalf of the employer,
and the 7th Circuit upheld that deci-
sion. According to the 7th Circuit, there

Continued on page 10
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Court holds state can challenge
EPA’s denial of rulemaking petition
By Jason Miller

The U.S. Supreme Court recently
held that the Commonwealth of
Massachusetts has standing to

challenge the Environmental Protection
Agency’s denial of a rulemaking petition.
Massachusetts v. Environmental Protec-
tion Agency, 549 U.S. _____ (2007).

On Oct. 20, 1999, a group of private
organizations filed a rulemaking peti-
tion asking the Environmental Protec-
tion Agency (EPA) to regulate green-
house gas emissions from new motor
vehicles pursuant to §202 of the Clean
Air Act, 42 U.S.C. §7521(a)(1) (Act). In
support, the petitioners cited a 1998
opinion by the EPA’s general counsel,
Jonathan Cannon, that the agency had
the power to regulate carbon dioxide.
Cannon’s successor, Gary Guzy, reiter-
ated this position.

On Sept. 8, 2003, the EPA denied the
rulemaking petition, offering two rea-
sons for its decision: (1) that contrary
to the opinions of its former general
counsels, the Clean Air Act does not
authorize the EPA to issue mandatory

regulations to address global climate
change; and (2) that even if the agency
had the authority to set greenhouse gas
emission standards, it would be unwise
to do so at that time.

In concluding that it lacked statutory
authority over greenhouse gases, the
EPA stated that Congress was aware of
the climate change issue when the Clean
Air Act was amended in 1990, yet it
declined to adopt an amendment
regarding emissions limits. According
to the EPA, Congress’ enactment of a
scheme to regulate pollutants counseled
against reading §202(a)(1)’s general
authorization as conferring regulatory
authority over greenhouse gasses. The
EPA cited Brown v. Williamson Tobacco
Corp., 529 U.S. 120 (2000), in which the
court invalidated the Food and Drug
Administration’s (FDA) reliance on its
general authority to regulate drugs as a
basis for asserting jurisdiction over an
“industry constituting a significant por-
tion of the American economy.”

The EPA reasoned that Congress
designed the Clean Air Act to address
local pollutants rather than a substance

consistent throughout the world’s
atmosphere and that greenhouse gasses
were not included in the Act’s definition
of air pollutants.

The EPA, assuming that even if carbon
dioxide were an air pollutant under the
Clean Air Act, explained why it would
still refuse to exercise its authority.
Specifically, the EPA stated that a causal
link between carbon dioxide and the
increase in global surface temperatures
cannot be unequivocally established.

Several states, including Massachu-
setts, intervened and joined the petition-
ers in seeking review of the EPA’s deci-
sion in the U.S. Court of Appeals for the
District of Columbia Circuit. All three
judges on the panel wrote separate opin-
ions, with two concluding that the EPA
administrator properly exercised his dis-
cretion under §202(a)(1) in denying the
petition for rule making. Standing was
also an issue at the Circuit Court level.

In its review, the Supreme Court
noted that the “parties’ dispute turns on
the proper construction of a congres-
sional statute, a question eminently
suitable to resolution in federal court.”

EPA, 549 U.S. at ___. The court dis-
agreed with the EPA’s argument
regarding standing. The gist of the
standing question, the court explained,
was whether the petitioners had a per-
sonal stake in the controversy’s out-
come. Furthermore, the court noted
that “[w]hen a litigant is vested with a
procedural right, that litigant has stand-
ing if there is some possibility that the
requested relief will prompt the injury-
causing party to reconsider the decision
that allegedly harmed the litigant.”

As set forth in Rumsfeld v. Forum for
Academic and Institutional Rights,
Inc., 547 U.S. 47 (2006), only one peti-
tioner must meet the standing require-
ment. The court discussed Georgia v.
Tennessee Copper Co., 206 U.S. 230
(1907) before determining that Massa-
chusetts, which owned a large portion
of the territory to be affected, had a
stake in the outcome of the present
case sufficient enough to warrant the
exercise of federal judicial power.

The court concluded that Massachu-
setts had standing, because the EPA’s

Employer can be liable for discriminatory
conduct of its employee under §1981
By Maria Greco Danaher

The 8th U.S. Circuit Court of
Appeals reversed a summary
judgment decision in favor of an

employer. The court found disputed
issues of fact that could lead a jury to
find the employer liable for the discrim-
inatory conduct of its salesperson under
42 U.S.C. §1981. Green v. Dillard’s, Inc.,
No. 06-1918 (8th Circ., April 5, 2007).

Section 1981 guarantees that “all
persons within the jurisdiction of the
United States shall have the same right
in every State and Territory to make
and enforce contracts … as is enjoyed
by white citizens.” While §1981 does
not provide a general cause of action
for race discrimination, the relation-
ships protected by that statute include
contracts with retailers for the sale of
goods. Under §1981, contract formation

begins once the customer or client has
made some “tangible attempt” to con-
tract by selecting items for purchase.
The intent to purchase, and not the
physical possession, creates the pro-
tected contractual interest.

On Aug. 11, 2002, Rodney and Char-
lan Green, an African-American cou-
ple, visited a Kansas City, Mo., Dil-
lard’s store to purchase a wristwatch
and accessories. After waiting for serv-
ice at the watch counter, Charlan asked
an idle clerk whether she would assist
them. When that clerk, Linda McCrary,
answered with a definitive “No,” a sec-
ond clerk, Veronica Aguero, said that
she would do so when she finished with
her own customer. The Greens then
moved to another counter to look at
purses. McCrary made no move to
assist the Greens, although she contin-
ued to be otherwise unoccupied.

Aguero eventually assisted Charlan
in choosing a purse, wallet, and key-
chain for purchase. McCrary, who had
then approached the purse counter,
commented on the number of items,
and asked “How are they going to pay
for [that]?” Rodney wrote a check for
the total purchase. During the transac-
tion, McCrary stared and muttered
under her breath. Charlan then asked
Aguero to help her to choose a watch,
and the two women walked to the watch
counter. Rodney and McCrary
remained at the cash register. Rodney
tried to converse with McCrary, telling
her that he was a police officer and a
bona fide customer. In response,
McCrary made a comment that includ-
ed the “N-word” and walked off. Char-
lan and Aguero, who had returned to
the cash register, both overheard the
comment. Aguero apologized and told

the Greens that McCary had been dis-
ciplined for similar behavior. At that
point, the Greens returned the items
that they had purchased and left.

In August 2004, the Greens brought a
lawsuit against Dillard’s, alleging that
the store had violated §1981. After the
district court granted summary judg-
ment in Dillard’s favor, the Eighth
Circuit reversed, holding that there
were material questions of fact existed.
While there was no evidence of discrim-
inatory policies or specific acts by man-
agers for which Dillard’s could be held
accountable, the court found that the
Greens made out a prima facie case of
negligence. In support, the Greens pro-
duced evidence that Dillard’s allowed
McCrary to continue to deal with cus-
tomers even though the company was
aware of McCrary’s “hostile propensi-

Continued on page 11

Continued on page 11
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From the ACBA

Transit cuts set to begin June 17
By Jason Green

Mass transit cutbacks are
expected to impact Pitts-
burgh’s legal community, but

the effect may not be seen immediately.
The Port Authority Board of Direc-

tors has approved a 15 percent service
reduction to begin June 17. The move is
in response to a projected $80 million
deficit in Fiscal Year 2008.

“We cannot escape the simple reality
noted by the Pennsylvania Transporta-
tion Funding and Reform Commission:
the growth rate in our operating costs
has exceeded the revenue growth rate
and continues to result in increased
operating deficits,” Port Authority
Chief Executive Officer Steve Bland
said in a press release. “As difficult as
this service plan is for our customers

and for our employees, Port Authority
is doing what it must do to adjust to
market forces and heed Commission
suggestions for actions that must pre-
cede long-term funding solutions.”

Bus service cuts to the downtown
area will have an effect on law firms,
altering start times and increasing
commutes, said Allegheny County Bar
Association Executive Director David
Blaner. In talking with firm managing
partners, Blaner said he learned that
support staff employees are most likely
to feel the pinch most.

“Employees may be forced to
drive,” Blaner said. “They will be
affected by the parking rates.”

Blaner said it could take six months
to determine what impact the transit
changes will have. Ultimately, he said,
some employees may be faced with the

prospect of seeking help to pay for
their parking or finding work in the
suburbs where parking is free.

“Initially, you won’t see [a big
impact],” he said. “It will take time
to occur.”

Robert Racunas, Neighborhood
Legal Services executive director, said
some of his employees may have longer
commutes, but everyone should be able
to get to work.

The bigger concern, he said, is the
ability of his elderly and low-income
clients to get to his office.

“We are worried about the accessibil-
ity to our office,” he said. “It may keep
potential clients from getting services.”

Richard Watling, an attorney with
Keevican Weiss Bauerle & Hirsch, in
the Federated Investors Building, said
he will feel the impact of service cuts.

The 73B Highland Park Express, which
he uses for a quick commute to down-
town, is being eliminated.

“The calculus that the Authority
used, whether intentional or not, had
the effect of killing commuter express
routes. Express routes have longer
stretches and fewer stops–which
works out to be a “bad” route by the
authority’s math,” he said in an e-mail
interview. “However, the commuter
express buses are really great for get-
ting people out of their cars due to the
speed of service—and the bus is always
packed. Cutting commuter express
routes is going the wrong direction for
a city with so much going for it.”

Blaner said the cuts will be felt.
“Law firms are significant employ-

ers in this area,” he said. “A lot of
people are impacted by this.” ■

Legal Briefs returns to Pittsburgh Today Live
By Tracy Carbasho

The success of last year’s Legal
Briefs program on KDKA has
prompted coordinators to offer

the informational segments again.
“Many people are overwhelmed by

the amount of information that is out
there. They are either too intimidated
to call an attorney or they just don’t
know where to start,’’ said Whitney
Hughes, director of the Lawyer Refer-
ral Service for the Allegheny County
Bar Association. “Hopefully, we can
alleviate some of the confusion and the
intimidation factor. We also want to let
people know that we provide a free
consultation through the Lawyer
Referral Service for certain types of
cases, such as personal injury, medical
malpractice and the like.’’

Legal Briefs began airing again on
April 10 as a segment on KDKA’s Pitts-
burgh Today Live program. The seg-
ments will run every other Tuesday
through December, at which time a
decision will be made about whether to
continue the program for a third year.

The educational segments are
intended to provide public service legal
information and to make viewers aware
of what the LRS can offer. The LRS is
designed to help individuals locate

lawyers who can address specific types
of legal concerns. There are currently
about 164 panel attorneys available
through the service.

“We made 3,798 referrals last year
and generated close to $650,000 worth
of business for our panel attorneys,’’
said Hughes. “The television exposure,
as well as the advertising, has definite-
ly contributed to the upswing. Not only
are we generating more referrals, but
they are also better referrals because
the clients are more informed when
they pick up the phone to call us or log
on to the website to get a referral.’’

The Legal Briefs format features the
show’s host presenting questions about
various legal topics to Hughes. Topics
that generated the most interest last year
included divorce and custody, child sup-
port, estate planning and consumer law.

Hughes said the list of topics is being
expanded this year to include animal
law, civil rights issues, privacy viola-
tions, the Pennsylvania point system
and vehicle code violations. Topics cov-
ered last year will also be revisited
since they generated so much response.

“We had a great response last year.
In fact, we had over 100 referrals from
both the commercials that aired on
KDKA and the appearances on Pitts-
burgh Today Live,’’ said Hughes. “Of

those, we had 10 referrals that resulted
in the attorneys being retained to per-
form additional services.’’

Tom Loftus, director of marketing
and media relations for the ACBA, said
last year’s segments resulted in many
viewers requesting free legal brochures
and visiting the ACBA’s website.

“Our LRS commercials will again run
on KDKA beginning in June and contin-
uing through December,’’ he said. “When
surveys show that seven out of 10 house-
holds may need a lawyer this year but do
not know where to turn, it is important
that we help them find a lawyer.’’

Loftus commended Hughes for the
excellent job she did representing the
ACBA on the program in 2006 and he
expects her to do just as well this year.

“Her legal knowledge on so many
subjects is substantial and she is some-
one with whom the viewers can easily
relate,’’ he said. “Our goal is to be able
to react to what is happening in the
news and then discuss that particular
legal topic on Legal Briefs.’’

Jennifer Pulice, director of commu-
nications and publications for the
ACBA, will answer questions on the
segments when Hughes is unable to
appear. Pulice, who also serves as edi-
tor of the Lawyers Journal, is equally
skilled and knowledgeable about a

wide variety of legal topics.
“We have focused a lot of our market-

ing efforts on providing more legal infor-
mation to the general public because
there is a real need for this information.
Legal Briefs is an excellent way to
accomplish this goal,’’ added Loftus.

Hughes believes Legal Briefs has
also helped raise awareness among
members of the ACBA.

“Many attorneys are looking for a
good way to get their name out there and
increase their client base. The LRS is a
great way to do that, especially for solo
practitioners and small firms,’’ she said.
“Our number is listed on the Notice to
Defend, so each time someone is served
with any type of legal action, they are
told to call us first. The LRS provides
great exposure for a nominal fee.’’

Membership in the LRS for ACBA
members is $150 for a one-year listing,
which enables the attorney to list up to
20 areas of practice in which he or she
would like to receive referrals. Mem-
bers can contact Hughes for more
information at (412) 261-5555.

“We can always use more domestic
relations attorneys and criminal practi-
tioners, but we are still looking for peo-
ple to handle animal law cases and vet-
erinary malpractice claims, as well as
military law issues,’’ said Hughes. ■

The Allegheny County Bar Association is pleased to announce to all
members a new and exciting endorsement program with the Business
Solutions Division of Office Depot. This new partnership will provide
members substantial savings on their office supply needs. A few of the
benefits available include:

� ACBA core list of 150 specially priced items with an additional 50 wildcard items to be chosen
specific for each member. Discounts applied up to 88% off manufacturer list price. Items can
be reviewed quarterly to ensure they mirror buying patterns and reflect best value items.

� Up to 7% discount off of the listed price shown on www.officedepot.com for non-core items
(excludes technology items)

� Discount pricing available at Office Depot store locations through either an Office Depot Store
Purchasing Card or a company credit card attached to the ACBA account

� ACBA discounts applied to Design, Print & Ship Depot services at store locations
� Access to more than 15,000 items in the full-line catalog
� Discounts for ACBA members on 1,200 high-end items of Ad Specialty products
� High-end and hard-to-find Technology Solutions from Tech Depot™
� Customizable N-30 billing
� and much more!

Registration and setup are required to take advantage of these benefits. To get started
or learn more about the program, please contact your personal representative 
Bill Gallagher at 877.353.9100 ext. 4114 or william.gallagher@officedepot.com. 
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West publishes second edition of Business
and Commercial Litigation in Federal Courts
By Edwin L. Klett

West’s Business and Commercial
Litigation in Federal Courts, 2d
(Robert L. Haig, Editor-in-

Chief; Thomson West, 2005, Annual
Pocket Parts), was initially published
in 1998. A review by Thomas R. John-
son, a partner in the Pittsburgh office
of K&L Gates, appeared in the Lawyers
Journal on Aug. 27, 1999.

In that review, Johnson described
the first edition as “an excellent trea-
tise for the commercial litigator.” He
noted in particular that “the compila-
tion encapsulates the experience,
instinct, and judgment of numerous
experts including a former Secretary of
State, former U.S. Attorneys General,
Deputy Attorneys General, former
Deputy Solicitors General, several U.S.
Attorneys and Assistant U.S. Attorneys
and, of course, notable judges, law pro-
fessors, and trial lawyers.”

There were 152 contributors in the
first edition, and, in the second edition,
that number has been expanded to
include 47 new authors, all of whom are
equal in stature with those who partici-
pated in the first edition.

It is important to note that the Lit-
igation Section of the American Bar
Association has nurtured this multi-
volume treatise. Much of the recogni-
tion for the quality and scope of
the work must be bestowed upon Edi-
tor-in-Chief Robert L. Haig, who
shepherded both editions.

In the foreword to the second edi-
tion, Haig, reflecting upon the scope of
the first edition, has written that he
believed that the original treatise
“included a chapter on every subject
likely to be of interest to commercial
litigators.” Not surprisingly, however,
given the evolution of commercial fed-
eral litigation over the intervening
years, the second edition includes
16 new chapters: Case Evaluation,
Discovery of Electronic Information,
Litigation Avoidance and Prevention,
Techniques for Expediting and Stream-
lining Litigation, Litigation Technology,
Litigation Management By Law Firms,
Litigation Management by Corpora-
tions, Civility, Director and Officer Lia-
bility, Mergers and Acquisitions, Bro-
ker-Dealer Arbitration, Partnerships,
Commercial Defamation and Dispar-
agement, Commercial Real Estate,
Government Entity Litigation, and E-
Commerce.

Obviously, e-commerce is a bur-
geoning field, at least as perceived by
the general public. E-commerce, how-

ever, if broadly de-
fined, has been around
for a long time. The
authors point out that
any store advertising
its goods on radio or
television has engaged
in e-commerce. Nar-
rowly defined, e-com-
merce involves the
delivery of goods and
services electronically.
In whatever context,
however, e-commerce
issues tread upon the
classic intellectual
property arena of con-
tracts, patents, trade-
marks, and related substantive and
procedural law.

Many of the remaining “new” top-
ics were recognized litigation spe-
cialties at the time of the first edition
but lacked sufficient prominence to
be included. These new chapters are
necessary and welcomed additions,
reflecting evolving emphasis since
the first edition. One might argue
that the new chapter addressing
“civility” might be unnecessary or
misplaced in a federal civil litigation
practice treatise, but the effective
presentation of this topic reveals the
authority and inspiration of the
ABA’s Litigation Section.

Over time, the first edition’s original
80 chapters have been updated annual-
ly through pocket parts. Building upon
these periodic supplements, all of the
previous chapters have been substan-
tially rewritten in the second edition to
reflect the current state of the law:
practice, procedure, analysis, trial
techniques and advocacy.

Practice Guide
Like the earlier edition, the second

edition offers a unique combination of
substantive law in conjunction with the
applicable civil procedure. It covers
every aspect of a federal commercial
case, from the assessment that takes
place at the inception, through plead-
ings, discovery, motions, trial and
appeal. Emphasis is placed upon
strategic considerations specific to
commercial cases. It discusses the
development of what I call “battle
plans.” At the onset of a case, the bat-
tle plans may be rudimentary, but as
the case progresses, and as greater
insights are garnered, the battle
plans become more strategic and
task-oriented. It illustrates that the
client must “partner” with trial coun-

sel so that they focus
on the same page.
Highlighting procedural
and substantive back-
ground, this work
enhances the refinement
of these battle plans.

Unique Practice Tools
Sprinkled liberally

throughout the treatise
are practical checklists
addressing procedural,
substantive, tactical,
organizational, and
other issues. An
accompanying CD-
ROM, for the road war-
rior, contains all of the

jury instructions, forms and checklists
that are included in the printed vol-
umes. To facilitate further legal
research, the second edition includes
references to West’s Key Number
Digest, the A.L.R. Library, legal ency-
clopedias, other treatises, compilations
of forms, and law reviews.

Subscription Cost and Value
The second edition involves no

small investment. Although a discount
is available for members of the ABA’s
Litigation Section, the list price from
www.west.thomson.com is $1,008 for
the nine-volume set, the CD-ROM, and
the latest print supplements. Given the
length of 9,000 pages and the scope
and authoritative nature of the text,
this treatise is recommended highly.
For those who prefer an electronic for-
mat, this treatise is available through
Westlaw.com with the full text and
annotations of cited cases, statutes,
and other documents.

It is significant that the Litigation
Section of the ABA, which promotes a
variety of professional projects,
receives royalties based upon sales of
the treatise and the annual pocket
parts. Most importantly, attorneys and
legal libraries that purchase this set
will have the assurance of a definitive,
current source on commercial litiga-
tion in the federal courts. ■

Edwin L. Klett is a founding shareholder

of Klett Rooney Lieber & Schorling, P.C.,

which merged into Buchanan Ingersoll &

Rooney, P.C. as of July 1, 2006. His prac-

tice entails complex business cases.

Edwin L. Klett

David J. Pieton
Accredited Senior Appraiser
Certified Public Accountant

KFMR is an independent member of DFK International

Begin your day with us at the new
www.pittsburghlegaljournal.org
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Zlokas receives 2007 Juvenile Law Award
By Tracy Carbasho

When Eli Zlokas goes to work, his
only objective is to do the best
job he possibly can for the chil-

dren he represents.
“Eli has a passion and a commit-

ment for helping children and that
shows in his work,’’ said Judge Kim
Berkeley Clark, president of the
Allegheny County Bar Association. “He
is a good advocate for his clients. He
works hard, he is always prepared and
he does an excellent job.’’

If you ask the 55-year-old Zlokas,
though, he is not doing anything unusual,
just what comes natural to him. He never
expected to win an award for his work,
but he was recently honored by the Juve-
nile Law Committee of the ACBA.

He was presented with the Juvenile
Law Award during a program at the
Rivers Club on April 17. Clark said the
award is important because it acknowl-
edges the good work being done in the
area of juvenile law.

Jeff Pollock, who chaired the subcom-
mittee for the award selection process,
said the honor recognizes a person or
entity exemplifying extraordinary dedi-
cation, effort, commitment, leadership,

time and professionalism toward the fair,
efficient, collegial and safe operation of
juvenile and children’s court.

“Eli is the epitome of what an old-
fashioned lawyer should be. He does
his job with a smile on his face no mat-
ter how bad his day is going,’’ said Pol-
lock. “He treats everyone, including
lawyers, judges and caseworkers, with
respect and it all coalesces to benefit
the children in each case. If I had to
pick a role model in the juvenile law
field, it would be him.’’

Zlokas, a child conflict attorney for
delinquency and dependency matters,
graduated from the Duquesne Univer-
sity School of Law in 1983.

He was humbled by receipt of the
award and posed the question: “Why
isn’t everyone doing the best they can
for children to help them grow up to be
strong members of society?’’

Zlokas said the local judges and
hearing officers in Juvenile Court are
extremely dedicated to children and
any one of them would have been
deserving of the award.

“I’ve earned this award because of the
wonderful system we have in place here,’’
he said. “I appreciate the recognition for
the work I do on behalf of children.’’

PHOTO BY LISA WOLFE

Jeff Pollock presents Eli Zlokas with the 2007 Juvenile Law Award during
a reception at the Rivers Club on April 17.

Zlokas, who was raised on the South
Side of Pittsburgh, and his wife, Char-
lene, have one daughter, 15-year-old
Rosemary. His wife has a special
understanding of why Zlokas relates so
well to children.

“He was an inner-city kid himself, so

he can relate to many of the experiences
of the children he represents,’’ she said.
“He works diligently with the teams in
educational, medical and mental health
facilities that also support children. He
is hopeful that efforts poured into these
children can make a difference.’’ ■

Bar Briefs
News and Notes

Erik N. Anderson, a partner with
Meyer Darragh Buckler Bebenek & Eck,
has been appointed by the Supreme
Court to serve a three year term on the
Pennsylvania Lawyers Fund for Client
Security Board.

◆    ◆    ◆
Grogan Graffam.

announced that
Bethann R. Lloyd
was recently app-
ointed to the Pennsyl-
vania Joint State Gov-
ernment Commis-
sion’s Advisory Com-
mittee on Wrongful
Convictions.

◆    ◆    ◆
Noah Paul Fardo,

a partner with the
law offices of Fla-

herty Fardo, has been inducted into the
Million Dollar Advocates Forum.

People on the Move
Eckert Seamans Cherin & Mellott

announced that Rick Santorum has

joined the firm. He will be primarily
resident in the firm’s Washington, D.C.
office, where he will provide business

and strategic coun-
seling services to
firm clients.

◆    ◆    ◆
Lamb McErlane

announced the add-
ition of Brian H.
Leinhauser, who
has joined the firm
as an associate in
the post-trial and
appellate law prac-
tice group.

◆    ◆    ◆
United States

Steel Corporation
announced that
John J. Neely
recently joined its
law department as
senior counsel-cor-
porate transactions.

◆    ◆    ◆
Meyer, Unkovic

& Scott LLP
announced that
Carl F. Staiger was

named a partner in the firm. Staiger, a
member of the firm’s business transac-
tions & planning group, concentrates
his practice in business and tax plan-
ning for commercial transactions.

◆    ◆    ◆
Lynch Weis announced the expan-

sion of the firm with the addition of
Christina G. Sloss as an associate in the
commercial litigation group.

◆    ◆    ◆
Pepper Hamilton announced that

three new associates have joined the
Pittsburgh office. Ann B. Graff has
joined the firm’s construction practice
group, and William T. Fahey III and
Jennifer F. Shugars have joined the
firm’s real estate practice group.

◆    ◆    ◆
Eckert Seamans Cherin and Mel-

lott announced that four of its attor-
neys have been named members.
They include Allison L. Feldstein,
Philip E. Levy, David J. Strasser, and
Arun J. Thomas.

◆    ◆    ◆
Flaherty Fardo announced that

William Rogel has joined their litiga-
tion practice and will be focusing
primarily on personal injury litiga-

tion, debt collection, and business
related matters.

◆    ◆    ◆
Rothman Gordon announced that

John W. Zatkos, Jr. has been promoted
to partner of the firm.

◆    ◆    ◆
Laura Stone has joined Babst,

Calland, Clements and Zomnir as sen-
ior counsel. She will be a member of
the firm’s business services group,
practicing in the areas of corporate,
nonprofit and municipal law.

Changes in Status
Anne Fitzgerald Duggan, Russell

McKinney P. Mills and Ryan Brooke
Peterson have been transferred to inac-
tive status pursuant to Pa.R.C.L.E.
111(b) effective April 16. ■

All submissions for “Bar Briefs” or

“In Memoriam” should be sent to

the attention of David Blaner,

ACBA Executive Director, 400 Kop-

pers Building, 436 Seventh Ave.,

Pittsburgh, Pa., 15219, or e-mailed

to dblaner@acba.org.
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Chair Coffey’s Corner
By Hal D. Coffey

In this space
throughout the year,
you have read about
the many programs,
seminars, leadership
opportunities and
social events that the
YLD has to offer. Now,
in this, the penulti-
mate edition of Chair
Coffey’s Corner, I

want to keep you updated on the work-
ings of the ACBA Board of Governors.

For those of you unfamiliar with the
governance of the ACBA, the Board of
Governors serves as the elected execu-
tive body of the membership. Gover-
nors are elected for three-year terms,
with a limit of two consecutive terms.
In addition to the elected Governors,
the Board includes voting representa-
tives from the YLD and the Women in
the Law Division. There are also sever-
al non-voting members from the Penn-
sylvania Bar Association, Homer S.
Brown Law Association and other
organizations who participate in the
board’s discussions.

Finally, the board contains the offi-
cers of the ACBA, which includes the
President, President-Elect, Immediate
Past President, Secretary, Treasurer
and the Assistant Secretary-Treasurer
(the latter which role I will be serving
in starting July 1).

In the past, you have received infor-
mation about the board and its dealings
through updates in the President’s
Message column or articles in the Side-
bar or the Lawyers Journal. But, there
are a few recent topics that directly
effect the YLD, so I wanted to keep you
all informed.

In April, the ACBA Public Service
Committee presented a proposed reso-
lution to the Board which sought to re-
confirm the commitment of ACBA
members to provide pro bono services.
Originally, a similar measure was
passed in 1990 and the ACBA has for-
warded many initiatives to help in
enhancing the opportunities and quali-
ty of pro bono services in Allegheny
County. Those include the hiring of
Lorrie Albert as ACBF Pro Bono Coor-
dinator, the founding of the ACBF Pro
Bono Center and the chartering of the
Pro Bono Partnership.

This latest resolution, which the
board unanimously passed on April 17,
proposes that every attorney try to pro-
vide at least 50 hours of pro bono legal
services to underrepresented and indi-

gent clients. The 2007 resolution does
provide that financial contributions to
organizations that provide pro bono
services could be an acceptable alter-
native to supplement a lesser load of
pro bono hours.

But, the primary purpose of the res-
olution is to implore firms to count
hours worked toward pro bono services
on par 1-for-1 with billable hours.
Thus, the goal is for firms to give full
credit to attorneys who comply with the
ACBA initiative and further encourage
such work. Many firms have similar
policies in place and others even have a
firm wide pro bono coordinator or part-
ner in charge of such.

As most of us know, we have heard
similar talk before, but sometimes have
not seen the results within our firms.
However, today there are many more
opportunities to earn these pro bono
hours, thanks to the work of Albert, the
Pro Bono Center and the Pro Bono Part-
nership, and events such as the YLD’s
annual Community Involvement Fair.

If your firm does not already partic-
ipate in a partnership effort with a
local non-profit pro bono related organ-
ization, look into the opportunities
through the ACBF, ACBA and the YLD
to see how you can get involved and
help your firm as well.

A perfect place for any YLD mem-
ber looking to get started is to attend
the Third Annual YLD Community
Involvement Fair on May 17. Or get
involved with YLD Public Service
Committee or contact Lorrie Albert.

Providing pro bono services is not
just rewarding and excellent public
relations for you and your firm. It is
also our obligation and duty under the
Rules of Professional Conduct. So, if
you are not already involved in pro
bono activities or are just looking for
more chances to help, make certain to
attend the Community Involvement
Fair on May 17.

Other YLD Happenings
• The annual rite of the season, the

YLD Spring Fling Happy Hour, will
be held on Thursday, May 24 at Café
Euro, located on the ground floor of
the USX Tower. The festivities begin
at 5:30 p.m. Take advantage of this
great chance to unwind after work (or
as a break in the middle of a very long
day), mingle with your fellow YLD
members and simply enjoy a terrific
May day. You must register to attend,
so please contact Pam DeCecco at pde-
cecco@acba.org to RSVP.

• Don’t forget to join us in the YLD

Young Lawyers Division Page
Hospitality Suite at the ACBA Bench-
Bar Conference on Thursday, June 14 at
5:30 pm for the annual YLD meeting at
Bench-Bar. At this year’s brief meeting,
we will be voting on the proposed
amendments to the YLD Bylaws. More
information on the amendments will fol-
low in the YLD Sidebar. For more infor-
mation on the YLD Bylaws, contact our
YLD Bylaws Committee Chair, Nate

Prepelka at nprepelka@webblaw.com.
• If you are interested in getting

more involved in the YLD in 2007-2008,
and did not apply for the BLI class,
please contact YLD Chair-Elect Mark
A. Martini at mmartini@rlmlaw
firm.com. Mark will take over as Chair
of the YLD on July 1 and has a ton of
great plans and ideas for the coming
year and will need your help. ■

President Judge Emeritus
Joseph A. Del Sole (ret.)

Judge Del Sole’s experience as a trial attorney, trial judge, Calendar Con-

trol Judge and Superior Court Judge, provides unique insight for resolv-

ing civil disputes. As a trial judge, he presided over numerous jury and

non-jury trials and settlement conferences. As an appellate court judge, he

has reviewed and authored decisions on thousands of verdicts. He is

available to provide mediation, arbitration and case evaluation

services throughout Pennsylvania.

Of Counsel

Del Sole Cavanaugh Stroyd LLC • The Waterfront Building

200 First Avenue, Suite 300 • Pittsburgh, Pennsylvania 15222

Telephone: 412-261-2393  • Fax: 412-261-2110  • jdelsole@dscslaw.com • www.dscslaw.com

What’s in a Name?
By Tomi Herold

What’s in a name? A name gives
someone or something an iden-
tity, a purpose. Three years ago,

when Hal D. Coffey was the YLD Edu-
cation Committee Chair, he initiated the
Community Involvement Fair as a
means to foster and enhance volunteer
and pro bono activities among YLD
members. Hal orchestrated the event
with the help of the Education Commit-
tee members and brought together
charitable organizations and young
lawyers. Through the event, young
lawyers could explore pro bono oppor-
tunities with a number of charitable
organizations allowing them to estab-
lish roots in their communities, build
their resumes, and mostly, help those in
need. The name—Community Involve-
ment Fair—“identifies” the event. Its

purpose is about getting you involved
and connected with your community.

So get ready to meet your match on
May 17, 2007 at the ACBA YLD’s Third
Annual Community Involvement Fair.
This year’s event is a cocktail mixer at
Bossa Nova from 5:30 to 7:30 p.m.
Attendees will receive two drinks of
their choice, an array of hearty appetiz-
ers, and a chance to win some great
door prizes.

The event is generously sponsored
by Precise Inc., gold sponsor, and PNC
Wealth Management, silver sponsor.
The donations allow the YLD to invite
up to 150 young lawyers and pro bono
organizations. If you have any ques-
tions regarding the event, you may
contact Tomi Herold at therold@
rrblaw.com, Mike Feeney at mfeeney@
grogangraffam.com, or Greg Unatin at
gunatin@meyersmedmal.com. ■
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CLASP members work to resolve disputes
without entering the courtroom
By Katherine E. Stout

On December 1, 2006, three local
lawyers joined together to form
an organization that has, since

that day, grown in number and in skill.
The founding members of the Col-

laborative Law Association of South-
western Pennsylvania (CLASP), Paula
Hopkins, Jeff Pollock and Mark Gubin-
sky, came together after receiving
training in the area of collaborative
law, and decided to create this nonprof-
it organization.

“I was trained in collaborative law
in November 2005 after a priest urged
me to explore alternatives to tradition-
al divorce litigation because he had
seen the polarizing and destructive
effect of the divorce process,” said
Hopkins, CLASP President.

Hopkins said that she was so ener-
gized by the possibilities of collabora-
tive law that she hosted a luncheon in
April 2006 for experienced family
lawyers to explain the collaborative law
process and to urge them to get trained.

As a result of her luncheon, Pollock
and Gubinsky were trained in collabo-
rative law and became the Secretary
and Treasurer of CLASP, respectively.

Since its formation in December 2006,
10 other lawyers have joined CLASP,
raising its membership number to 13.

“The mission of CLASP is, quite
simply, to bring collaborative law to

Southwestern Pennsylvania,” Hopkins
said. “We are a nonprofit organization
and we are trying to educate the public,
professionals in related fields and
other lawyers about collaborative law.”

Collaborative law, used primarily in
divorce settings, is a dispute resolution
process in which lawyers, trained in
the collaborative process, guide and
support the parties to resolve their out-
standing issues in a mutually accept-
able settlement.

Both parties seek an amicable divorce
or resolution to some disagreement.
Each party has his or her own specially-
trained collaborative lawyer. Collabora-
tive lawyers work with each other and
with their clients to arrive at the most
fair and mutually-agreeable outcome.
Each party agrees not to go to court.

According to the CLASP website,
the competencies needed for the effec-
tive practice of collaborative law are
different from those taught in law
school and honed in traditional prac-
tice. The website lists these competen-
cies as follows: preparing clients for
interest-based negotiations; establish-
ing a cooperative relationship between
counsel and the parties; disclosing
information voluntarily and without
formal discovery; and, dealing with
provocations and impasses when there
are no courts to turn to.

Pollock says that he has been so
busy with CLASP recently that he has

been “eating, drinking and sleeping it.”
Pollock has been attending “meetings

galore,” planning events, drafting and
disseminating the minutes, preparing
and faxing press releases, brainstorm-
ing, setting up the CLASP website,
printing business cards, reviewing visu-
al and advertising materials, dealing
with intellectual property issues and
incorporating, with the help of others.

When asked what CLASP hoped to
accomplish, Pollock responded that
CLASP hoped to “change the climate,
mindset, and culture of how domestic
law cases are resolved in Western
Pennsylvania.” He added that this
would decrease the amount of stress,
money and time spent, as well as
decrease the number of residual prob-
lems, court hearings and trials.

In the last few months, members of
CLASP have worked hard to spread the
word on collaborative law.

CLASP has hosted parties and infor-
mational sessions for therapists, coun-
selors and psychologists in order to
make these professionals familiar with
the collaborative law process so that
eventually referrals to these profes-
sionals can be made, Pollock said.

On May 11-12, 2007 CLASP is spon-
soring a training for attorneys and
allied professionals. The training will
be held at the Rivers Club and will take
place between 8:30 a.m. and 4:30 p.m.
each day.

The two-day training includes an
introduction to collaborative law theo-
ry, practice and skills development as
well as ethics and practice develop-
ment considerations.

Two days of collaborative law training
are required for CLASP membership.

The collaborative law training will
count as 14 hours of Pennsylvania Con-
tinuing Legal Education credit.

Sue Brunsting will be conducting the
training. Brunsting is a matrimonial
and family law attorney with more than
25 years experience. She now limits her
practice to collaborative family law and
settlement advocacy. She has been
involved in collaborative law trainings
across Canada and the United States
and is dedicated to helping attorneys
represent their clients collaboratively.

The cost of registration for the two-
day training is $400. This price includes
the price of lunch for both days. Checks
are to be made payable to CLASP, c/o
Mark Gubinsky, Esq., Frank, Bails,
Murcko, Gubinsky & Gale, P.C., The
Gulf Tower, 707 Grant Street, Suite
3300, Pittsburgh, PA 15219. Gubinsky
can be reached at 412-471-5924 or at
mgubinsky@clasplaw.org.

Registration for the two-day training
in May is limited and is available on a
first come, first served basis. More
information on CLASP can be found at
the organization’s website at www.clas-
plaw.org. ■

Continuing Legal Education
sponsored by the ACBA and PBI

C L E  P R O G R A M S

ACBA Registration Information: Register for any of these programs via: Mail: CLE Dept., ACBA, 400
Koppers Building, 436 Seventh Avenue, Pittsburgh, PA 15219; Fax 412-261-6438; Phone: 412-402-6613.
PBI Registration Information: MAIL: PBI, 5080 Ritter Road, Mechanicsburg, PA 17055-6903; FAX:
(717) 796-2348; PHONE: (717) 796-0804 or (800) 932-4637; ON THE WEB: www.pbi.org. All PBI CLE
programs are sponsored by The Pennsylvania Bar Institute & The Allegheny County Bar Association.

EDUCATION LAW
Autism and Education—An Attorney’s Toolbox for
Understanding Diagnosis, Programs & Placement

Attend one or both seminar sessions

Introduction to Special Education (Morning)
& Autism and Education (Afternoon) 

Credits: 3-6 CLE credits/3 substantive per session • When: Wednesday, May 30, 2007; Morning Sem-
inar Session (Introduction to Special Education): 9:00 a.m. to 12:15 p.m.; Afternoon Seminar Session:
(Autism and Education): 1:15 p.m. to 4:45 p.m. • Where: Koppers Building, 9th Fl., 436 Seventh Ave.
• Tuition for BOTH Seminar Sessions includes course book and lunch: Member-Pa., or any co.
bar assn.: $189; Member admitted after 1/1/03: $169; Nonmember: $209; Paralegals attending with an
attorney: $119; Paralegals attending alone: $149; Judges & judicial law clerks: $95; Judges & judicial
law clerks admitted after 1/1/03: $85 • Tuition for ONE Seminar Session ONLY, includes course
book and lunch: Member-Pa., or any co. bar assn.: $149; Member admitted after 1/1/03: $129; Non-
member: $169; Paralegals attending with an attorney: $99; Paralegals attending alone: $129; Judges &
judicial law clerks: $75; Judges & judicial law clerks admitted after 1/1/03: $65. Register with PBI.

ESTATES PRACTICE
Estate Law Update—What’s Hot and What’s Not in

Estates Practice This Year
Detailed overview of current developments and how they affect your practice.
Join us for this important program as we keep you abreast of recent changes.

Credits: 5 substantive, 1 ethics • When: Wednesday, May 16, 2007; 9:00 a.m. to 4:45 p.m.; registration
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the information on which the allegations
are based.” 31 U.S.C. §3730(e)(4)(B).
The court had not previously addressed
this provision and therefore found it
necessary to address several prelimi-
nary questions.

The court examined whether the
phrase “information on which the alle-
gations are based” referred to the
information on which the relator’s alle-
gations are based or the information on
which the publicly disclosed allega-
tions that triggered the public disclo-
sure bar is based. The court found it
more likely that the question was
whether the information underlying
the action referred to the action “based
upon the public disclosure of allega-
tions or transactions” referred to at the
beginning of the provision. Based on
this interpretation, the court found the
word “information” in subparagraph
(A) and “information on which the alle-
gations are based” in subparagraph (B)
were one and the same, more specifi-
cally, information underlying the alle-
gations of the relator’s action, rather
than the publicly disclosed allegations.

The court next confronted the ques-
tion of which of the relator’s allegations
was relevant. Stone’s allegations
changed throughout the litigation, but
he requested that the court acknowl-
edge his original complaint. Rockwell
argued that Stone must satisfy the orig-
inal-source exception through all
stages of the litigation.

The court took the position that the
term “allegations” was not limited to
the allegations of the original com-
plaint, but included the allegations in
the original complaint as amended. If
such a limitation existed, the relator
would be free to plead a trivial theory
of fraud for which he had some direct

FALSE CLAIMS ACT continued from page 2
and independent knowledge and later
amend the complaint to include theo-
ries copied from the public domain or
from materials in the government’s
possession. Therefore, the court looked
to the allegations as amended to deter-
mine original source status.

The government objected to this
approach, arguing that it risked driving
a wedge between the government and
relators as future relators might decline
to agree with the government’s tactical
decision to narrow the claims in a case
if narrowing claims would eliminate
jurisdiction with respect to the relator.
The court opined that even if such a
concern were valid, it would not cause
the court to determine jurisdiction on
the basis of whether the relator was an
original source of information underly-
ing allegations that he no longer makes.

Based on the above noted principles,
the court found that Stone’s knowledge
fell short, as the only false claim found
by the jury involved a false statement
with respect to environmental, safety,
and health compliance over a one-and-
a-half-year period between April 1, 1987
and Sept. 30, 1988. As noted by Stone
and the government, the only pertinent
problem Stone claimed to have direct
and independent knowledge of during
this period was insolid pondcrete.

The court also noted that Stone’s pre-
diction that the pondcrete would be
insolid because of a flaw in the piping
system did not qualify as “direct and
independent knowledge” of the pond-
crete defect. The court clarified that
Stone did not know the pondcrete failed;
he only predicted it. A prediction does
not qualify as direct and independent
knowledge when its premise of cause
and effect is wrong. Further, Stone’s
prediction was a failed one, as it was dis-
proved by Stones’ own allegations.

In light of the fact that Stone did not

is no liability for a hostile environment
if the alleged harassing conduct is “too
tepid or intermittent” to make a rea-
sonable person believe that she has
been discriminated against on the basis
of her sex. More importantly, the court
took pains to point out the difference
between “mere offense on the one hand
and serious harassment on the other.”
It is a fact that one’s co-workers may
say or do things that offend. However,
that conduct does not rise to the level of

TITLE VII continued from page 2

have direct and independent knowl-
edge of the information upon which his
allegations were based, the court
opined that it need not decide whether
Stone met the second requirement of
original-source status, which was he
voluntarily provided the information to
the government before filing his action.

Respondents contended that even if
Stone failed the original-source test as
to his pondcrete allegations, the gov-
ernment’s intervention in his case pro-
vided an independent basis of jurisdic-
tion. The court rejected the argument,
eliciting that the statute draws a sharp
distinction between actions brought by
the Attorney General under §3730(a)
and actions brought by a private person
under §3730(b). The court further
noted that an action brought by a pri-
vate person does not become one
brought by the Government just
because the government intervenes
and elects to “proceed with the action.”

The court’s jurisdictional ruling
eliminated Stone and left an action
pursed only by the Attorney General.
The court therefore held that the dis-
trict court lacked jurisdiction to enter
judgment in favor of Stone and
reversed the Tenth Circuit’s judgment
to the contrary. ■

harassment unless one is the target of
or within the target area of the offend-
ing conduct. The court explained its
term “target area” by saying that an
employee can be the target of an
offensive comment if, for instance the
offensive comments are aimed at the
particular individual and address that
individual’s protected characteristic.
Or, the employee can be in the target
area, even though not singled out—for
instance, if the comments vilify women
and the employee is female.

Further, the court pointed out the
“tangential intersection” of the inci-
dents complained of by Yuknis with
Yuknis’ own work environment. Most
of the issues raised by Yuknis were
things which had not happened to her,
and which had little effect on her abili-
ty to do her job effectively. The court
termed these complaints “other-
regarding” conduct—incidents which
upset the employee who learns of them,
but which really have little direct effect
on the conditions of that individual’s
employment conditions. Such activity
generally is insufficient to support a
claim of hostile environment.

Most workplaces mirror the endless
variety of personalities in the world,
leading to numerous opportunities for
unintended (as well as intended) offen-
sive remarks and conduct. Courts are
not equipped to handle the daily petty
insults and slights to which most work-
ers find themselves subjected. As the
7th Circuit succinctly stated, Title VII
is not a code of civility. However, knowl-
edgeable employers understand that a
diverse workplace in which employees
are treated with respect and tolerance,
and in which cooperation is stressed, is
more likely to reach long-term business
and financial goals, whether or not Title
VII is implicated. ■

Copyright © Dickie, McCamey & Chilcote,

2007. All rights reserved.
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refusal to regulate carbon dioxide pre-
sented an actual and imminent risk of
harm to Massachusetts, and that a sub-
stantial likelihood existed that the judi-
cial relief requested would prompt the
agency to take steps to reduce the risk.

Next, the court discussed the harms
associated with climate change. The
court explained that the fact that cli-
mate-change risks are widely shared did
not minimize Massachusetts’ interest in
the outcome of the litigation. Massachu-
setts owns a substantial portion of the
state’s coastal property, which was at
risk due to rising water levels.

The EPA did not dispute a causal
connection between man-made green-
house gas missions and global warm-
ing. Therefore, the court stated that
“[a]t a minimum, therefore, EPA’s
refusal to regulate such emissions ‘con-
tributes’ to Massachusetts’ injuries.”
EPA, 549 U.S. _____ (2007).

The court discussed the remedy, not-
ing that regulating motor-vehicle emis-
sions will not by itself reverse global
warming. The court determined that the
risk at hand would be reduced if the peti-
tioners received the relief requested.

Next, the court noted that the scope
of review was narrow and that agency
discretion is at its height when the
agency declines to bring an enforce-
ment action. However, the court stated
that key differences exist between a
denial of a petition for rulemaking and
a decision not to bring an enforcement
action. The Act expressly permits
review of a denial of a petition.

Regarding the merits, the court deter-
mined that the Act authorized the EPA to
regulate greenhouse gas emissions from
new motor vehicles in the event that it
forms a judgment that such gasses con-
tribute to climate change. The court

EPA continued from page 3
relied upon the Act’s broad definition of
air pollutant in making its decision.

Moreover, the court distinguished
Brown, finding the EPA’s reliance on
that case misplaced. First, the court
noted the distinction between a ban and
a regulation. Secondly, the court noted
Congressional enactments behind the
decision in Brown, which were not
present in the instant case. The court
further stated that the fact that a
statute can be applied in instances not
expressly anticipated by Congress
demonstrates breadth, not ambiguity.

Finally, the court addressed the
EPA’s argument that it was unwise to
regulate greenhouse gasses at the pres-
ent time. The court discussed the Clean
Air Act and determined that the EPA
has refused to comply with a clear
statutory command, instead offering a
laundry list of reasons not to regulate.

The court stated that the EPA has
offered no reasoned explanation for
its decision not to regulate. As such,
the EPA’s decision was found to be
“arbitrary, capricious, … or otherwise
not in accordance with law.” 42 U.S.C.
§7607(d)(9)(A).

The court concluded by reversing
the judgment of the Court of Appeals. ■

ties.” Further, a jury could infer that
Dillard’s inaction contributed to the
incident. Dillard’s lacked procedures to
remedy discrimination toward cus-
tomers, it did not keep accurate records
of customer complaints, and it
employed managers who did not act
promptly to remedy discriminatory
actions by its salespeople. In addition,
the Greens showed that Dillard’s failed
to follow up on anomalies in McCrary’s
employment history before hiring her.

While the court admitted that the

§1981 continued from page 3

record included evidence from which
Dillard’s could argue to a jury that the
company was not negligent, the court
found that the Greens had “produced
sufficient evidence to raise a jury issue
about whether Dillard’s knew or should
have known of McCrary’s racially hos-
tile propensities and not only failed to
take reasonable measures to stop it, but
continued to place McCrary on the
sales floor and authorize her to interact
with customers.”

This case’s lessons for employers
are numerous. First, careful review of
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an applicant’s prior employment
record is essential to uncover possible
future issues. Second, dissemination,
enforcement, and follow-up of an effec-
tive complaint procedure are critical
factors in any defense to claims of dis-
crimination. Finally, an employee’s
inappropriate treatment of customers
cannot be minimized or ignored, as that
behavior can form the basis of employ-
er liability under §1981. ■
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