
V O L .  9    N O .  1 1 M AY  2 5 ,  2 0 0 7The Journal of the Allegheny County Bar Association

v i s i t  t h e  a c b a  w e b s i t e  at  w w w. a c b a . o r g

The Allegheny County Bar Association
400 Koppers Building, 436 Seventh Avenue
Pittsburgh, PA 15219-1818
Address Service Requested

N
o

n
-P

ro
fit O

rg
.

U
.S

. Po
stag

e
P
A

ID
P

ittsb
u

rg
h

, P
A

Perm
it #

1
3

0

Dauer Memorial Committee
fundraising campaign a success
By Lisa M. Wolfe

Over 250 individuals gathered at the
Allegheny County Courthouse
on April 14 to celebrate Dauer’s

legal career and to see the unveiling of
the permanent memorial that will pay
homage to the life of Judge Robert E.
Dauer. The black tie gala reception that
was held to commemorate the Fifth
Anniversary of Dauer’s passing was a
great success. Dauer, whose judicial
career spanned more than three decades,
died on April 2, 2002 at the age of 73.

The Honorable Robert E. Dauer
Memorial Committee, which was formed
in January 2006, was able to raise more
than $100,000 to commemorate Dauer.
The judge’s friends said that Dauer’s
legacy was so noteworthy that no tribute
would be able to adequately communicate
his impact. The committee, however, did
its best to live up to Dauer’s legacy.

The money the committee raised was
used to commission a double life-sized
bust of Dauer. The committee also
purchased memorial benches for the
county courthouse. The bust, crafted by
nationally renowned sculptor Alan Cot-
trill of Zanesville, Ohio, is currently
located on the mezzanine level of the
courthouse. The bust was officially
unveiled during the April 14 celebration.

Allegheny County Court of Common
Pleas Judge David Cashman was
friends with Dauer for over 30 years.
The two served together on the Court of
Common Pleas bench for 14 years. They
also served together for eight years on
the Pittsburgh Athletic Association
board of directors. He said that Cottrill’s
bust is a remarkable likeness of Dauer.

“He got the twinkle in his eye just
right and his little grin is just perfect,”
said Cashman.

Members of Judge Dauer’s family, along with Judge Jeffrey Manning and his son, celebrate the unveiling of the
Dauer bust during the black tie gala reception that was held at the Allegheny County Courthouse on April 14.
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Robert E. Dauer Memorial Committee Chair Robert Del Greco speaks to
the crowd.

Allegheny County Court of Common Pleas judges Donald Machen and
David Cashman pose for a photo at the event.

Robert Del Greco, a partner and
member of the board of directors at
Dickie McCamey & Chilcote, met the
judge in 1977 and served as the chair of
the Dauer Memorial Committee. He
was excited about the committee’s
fundraising success.

“The generosity of the local legal
community demonstrates Judge Dauer’s
lasting impact,” said Del Greco. “Judge
Dauer was a titan in the legal communi-
ty. His death left a void that we still feel.
We felt passionately enough about him
that we wanted to create a memorial of
him so that, for years to come, people
will know what an impact he had on us.’’

Cashman remembers his friend as one
of the wittiest and brightest people he has
ever met and believes the reception was
a fitting tribute to Dauer’s legacy.

“It was a marvelous event. A cross
section of people were there, people
who practiced in front of him five years
ago attended and people who practiced
in front of him 30 years ago attended.
Members of the PAA and the Pittsburgh
business community all turned out to
see him as well,” said Cashman. “Other
people and I got to hear stories we may
not have heard before. The Duquesne
Club did a marvelous job catering the
event and the fact that it was a black tie
event made it special.”

The Allegheny County Court-
house’s foyer was transformed into
the Dauer Cabaret for the reception.
Food and beverages for the event were
provided by the Duquesne Club. The
evening featured a video of Judge
Dauer’s many talents and guests
were able to enjoy music performed
by Randy Purcell, a well known
trombonist who performed with the
Glenn Miller Band and recorded with
Maynard Ferguson.

The mayor also proclaimed April 14
as Robert E. Dauer Memorial Day.
Cashman said that it only took him
three telephone calls for that to happen
because everyone he called regarding
the proclamation responded, “For
Judge Dauer, consider it done.” ■
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National banks’ business
activities governed by NBA
By Patrice Wade Di Pietro

In a decision authored by Madame
Justice Ginsburg, the United States
Supreme Court recently addressed

the issue of whether a bank’s mortgage
lending activities remain outside the
governance of state licensing and
auditing agencies when those activities
are conducted, not by a division or
department of the bank, but by the
bank’s operating subsidiary. The bank
at issue is Wachovia Bank, a North
Carolina corporation that engages in
the business of real estate lending in
the State of Michigan and elsewhere.

From 1997-2003, Wachovia Mortgage
was registered with the Office of
Insurance and Financial Services (OIFS)
to engage in mortgage lending. Accord-
ingly, Wachovia Mortgage was required
to pay an annual operating fee, file an
annual report, and open its books and
records to inspection by OIFS examiners.

Linda Watters is the commissioner
of OIFS and administers the state’s
lending laws and exercises general
supervision and control over registered
lenders. Watters has authority to conduct
examinations and investigations and to
enforce requirements against registrants.

On Jan. 1, 2003, Wachovia Mortgage
became a wholly owned operating
subsidiary of Wachovia Bank. Shortly
thereafter, Wachovia Mortgage advised
the State of Michigan that it was
surrendering its mortgage lending
registration and that since it had
become an operating subsidiary of a
national bank, Michigan’s registration

and inspection requirements were
preempted. Watters thereafter advised
Wachovia Mortgage that it would no
longer be permitted to conduct mortgage
lending activities in Michigan.

As a result, Wachovia Mortgage and
Wachovia Bank filed suit against
Watters in her capacity as commissioner
in the U.S. District Court for the Western
District of Michigan seeking declaratory
and injunctive relief prohibiting Watters
from enforcing Michigan’s registration
prescriptions against Wachovia Mortgage
and from interfering with the Office of
Comptroller of the Currency (OCC’s)
exclusive visitorial authority.

The district court granted summary
judgment to the banks, wherein it
invoked a two-step framework of
Chevron U.S.A. Inc. v. Natural Resources
Defense Council, Inc., 467 U.S. 837
(1984). In the present case, the court
deferred to the comptroller’s determina-
tion that an operating subsidiary is
subject to state regulation only to the
extent that the parent bank would be if it
performed the same functions. The Sixth
Circuit affirmed the decision. The U.S.
Supreme Court granted certiorari.

The court began its review of the
issues by referencing its decision in
McCulloch v. Maryland, 4 Wheat. 316
(1819), where it held federal law
supreme over state law with respect to
national banking. The court next noted
that Congress enacted the National Bank
Act (NBA) in 1864, thereby establishing
the system of national banking which is
still in place today. The NBA vested in
nationally chartered banks enumerated

powers and “all such incidental powers
as shall be necessary to carry on the
business of banking.” 12 U.S.C. §24
Seventh. Additionally, to prevent incon-
sistent or intrusive state regulation from
impairing the national system, Congress
provided: “No national bank shall be
subject to any visitorial powers except as
authorized by Federal law…” §484(a).

Federally chartered banks are
subject to state laws of general appli-
cation in their daily business to the
extent such laws do not conflict with
the letter or purposes of the NBA.
Pursuant to the court’s holding in
Barnett Bank of Marion Cty., N.A. v.
Nelson, 517 U.S. 25 (1996), when state
prescriptions significantly impair the
exercise of authority, enumerated or
incidental under the NBA, state regu-
lations must give way. However, state
law may not significantly burden a
bank’s exercise of that power. Specifically,
when real estate lending is conducted by
a national bank, it is immune from
state visitorial control.

The Michigan provisions at issue
exempt national banks from coverage.
However, the court noted that this is
not simply a matter of the Michigan
Legislature’s grace, for, as the parties
recognized, the NBA would spare a
national bank from the state controls
involved here.

Watters conceded that Michigan’s
licensing, registration and inspection
requirements could not be applied to
national banks. However, she argued
that the state’s regulatory regime

Hostile work environment
could violate USERRA
By Maria Greco Danaher

The Uniformed Services Employ-
ment and Reemployment Rights
Act (USERRA) prohibits dis-

crimination against individuals who
serve in the armed services, and
specifically states that such individuals
shall not be denied “any benefit of
employment” by an employer on the
basis of the individual’s affiliation with
the uniformed services. Last month, a
federal district court in Kentucky held
that the right to be free from a hostile
work environment could fall within the
definition of an employment “benefit”
for purposes of the USERRA. Steenken
v. Campbell County, No. 04-224-DLB
(E.D. Ky, N. Div. March 15, 2007).

Gregory Steenken began working
for the Campbell County, Kentucky
Police Department as a patrol officer in
August 2000. At that time, Steenken
also was a member of the U.S. Marine
reserves. In October 2001, Steenken was
called to six months of active duty as
part of Operation Enduring Freedom.

Steenken alleged that throughout
the course of his employment, his
supervisors criticized him for his
military service by remarking on his
marksmanship, making statements that
his military service would have an
adverse impact on the department’s
ability to protect the public, and
purposely omitting letters of commen-

dation from his personnel file.
Steenken claims that after his return
from active duty, the harassment and
criticism intensified, that he was
disciplined for issues for which other
officers were not, and that he was
assigned sub-standard equipment.
According to Steenken, his work
environment became so intolerable that
he was forced to resign in October 2003.

In response to a subsequent lawsuit
filed by Steenken, the county contended
that it had appropriately re-employed
Steenken after his return from active
duty, and that the criticism and disci-
pline to which Steenken had been
subjected was warranted because he
violated department rules. In order to
prove a USERRA violation, Steenken
was required to show that his employer
had used his military affiliation as a
“motivating factor” for adverse employ-
ment actions. However, an employer
can affirmatively defend against that
allegation if it can prove that it would
have taken the same actions notwith-
standing the military affiliation.

The county filed a motion for summary
judgment, arguing that its actions were
justified, and that Steenken was treated
appropriately. The court denied that
motion. First, the court held that dis-
crimination under the USERRA could
be established indirectly, by showing
an employer’s expressed hostility
towards members protected by the

statute, or by disparate treatment of
certain employees when compared to
treatment of others who are similarly
situated but who lack military service.
In Steenken’s situation, the comments
and actions of his supervisors supported
those claims. Second, the court found
that the county was unable to sufficiently
support an attempt to show that its con-
duct would have been the same notwith-
standing Steenken’s reservist status.

While Steenken may or may not
prevail at trial, Steenken’s theories
were sufficient to allow the court to find
that a reasonable jury could resolve
the factual issues in his favor and that
based on that fact, the case can move
forward to trial. Although this lower
court opinion has narrow precedential
value, its message cannot be ignored:
that the right to be free from a hostile
work environment could fall within the
USERRA’s prohibitions against a denial
of any “benefit of employment” to an
individual with time in the armed
services. While this holding should not
be interpreted to allow returning
reservists to violate work rules with
impunity, it can serve as a reminder to
employers that work rules and policies
must be enforced consistently in order
to avoid liability for unequal treatment
of individuals protected by statute. ■
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GENDER BIAS DUTY OFFICERS
If you have observed or experienced any form
of gender bias, you may contact one of the fol-
lowing members of the Gender Bias Subcom-
mittee of the Women in the Law Division. The
duty officers will keep your report confidential
and will discuss with you actions available
through the subcommittee.

Kimberly Brown ................412-394-2323
Rhoda Neft..........................412-261-2753
Susan Seitz ..........................412-544-7882

ETHICS HOTLINE
The ACBA Professional Ethics Committee
“Ethics Hotline” makes available
Committee Members to answer ethical
questions by telephone on a daily basis.

May
Diana J. Stares ....................412-442-4262
Paul A. Supowitz ................412-624-2901

June
Matthew F. Burger ..............412-562-8894
Robert J. Donahoe ..............412-833-0800
Joanne Ross Wilder............412-261-4040

Continued on page 11
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Court finds Secretary of Education’s
calculation method proper
By Jason Miller

Justice Breyer, on behalf of the
majority in Zuni Public School Dist.
v. Department of Education, 550 U.S.

_____ (2007), wrote that the Secretary of
Education’s method of calculating
percentiles to determine school districts
to be disregarded when calculating
the disparity in per-pupil expenditures
is proper.

The Impact Aid Act (Act), 20 U.S.C.
§7701, provides financial assistance to
local school districts whose ability to
finance public school education is
adversely affected by a strong federal
presence. The Act prohibits states from
offsetting federal aid by reducing their
own contributions to a local district;
however, the Act contains an exception.
The exception is determined via a
formula contained in the Act, which
also contains a “disregard” instruction
that orders the Secretary of Education
(Secretary) to “disregard [districts]
with per-pupil expenditures . . . above
the 95th percentile or below the 5th
percentile of such expenditures.” 20
U.S.C. §7709(b)(2)(B)(i). The Secretary’s

method of determining these percentiles
was deemed appropriate under the
language of the Act.

For fiscal year 2000, the Department
of Education (Department) listed
each of New Mexico’s 89 local school
districts in order of per-pupil spending
for fiscal year 1998. After ranking the
districts, department officials excluded
17 school districts at the top of the list
because those districts contained,
cumulatively, less than five percent of
the student population. Similarly,
department officials excluded an
additional six school districts lying at
the bottom of the list. The remaining 66
districts accounted for approximately
90 percent of New Mexico’s student
population. Of those remaining districts,
the highest ranked district spent $3,259
per student while the lowest ranked
district spent $2,848 per student. The
difference, $411, was less than 25
percent of the lowest per-pupil figure.
Department officials found that New
Mexico’s local aid program qualified as
a program that “equalizes expenditures.”
As such, New Mexico was permitted to
offset federal impact aid to individual

districts by reducing the amount of
state aid allocated to those districts.

Zuni Public School District and
Gallup-McKinley County Public School
District (collectively, Zuni) sought further
agency review of these findings. Zuni
conceded that the department’s calcula-
tions were correct under its regulations.
However, Zuni argued that the regula-
tions were inconsistent with the statute.
According to Zuni, the statute requires
the department to calculate the 95th and
fifth percentile cutoffs solely on the basis
of the number of school districts, ranked
by per-pupil expenditures, without any
consideration given to the number of
pupils in those districts. Under Zuni’s
calculation, New Mexico would not be
permitted to offset the federal aid.

An Administrative Law Judge rejected
Zuni’s argument, as did the Secretary of
Education. The Court of Appeals for the
Tenth Circuit initially affirmed via a
two to one divided opinion. The Tenth
Circuit, sitting en banc, later affirmed the
Secretary of Education’s decision. Zuni
sought certiorari, which the Supreme
Court granted.

The Supreme Court began its review

by discussing the Act, which sets forth a
formula that the Secretary of Education
must follow in order to determine
whether a state aid program satisfies
the federal equalization requirement.

The court noted the issue before it
was a question of whether the statutory
language describing the fifth and 95th
percentile exclusions permit the Secre-
tary of Education to identify the school
districts that should be disregarded by
looking to the number of students in the
district as well as to the size of the dis-
trict’s expenditures per pupil.

The regulations state that when
determining whether a state aid program
equalizes expenditures, the Secretary
of Education is to first create a list of
school districts ranked in order of
per-pupil expenditure. The Secretary
of Education is to then identify the
relevant percentile cutoff points on
that list, identifying the 95th and fifth
percentiles. The secretary is to then
compare the highest spending and lowest
spending school districts of those
remaining on the list to determine whether
the disparity is greater than 25 percent.

Constructive discharge requires
objectively intolerable conditions
By Maria Greco Danaher

W ithout an actionable adverse
employment action, an individ-
ual cannot sufficiently support

a claim for damages stemming from
alleged employment discrimination.
One type of adverse employment action
is constructive discharge from
employment. A constructive discharge
occurs when the terms and conditions
of employment were made so intolera-
ble by the employer, that the only
reasonable option available to the
employee was leaving the job. Recently,
the 8th U.S. Circuit Court of Appeals
addressed two cases in which employees
claimed constructive discharge. In
both cases, the Court found insufficient
support for those claims. Vajdi v. Mesabi
Academy of KidsPeace, Inc., No. 06-

2482 (8th Circ., April 25, 2007);
Elnashar v. Speedway SuperAmeri-
ca, LLC, No. 05-3861 (8th Circ., April
26, 2007).

In the first case, Lisa Vajdi sued
her employer, Mesabi Academy of
KidsPeace, asserting Title VII claims
for hostile environment, sexual
harassment and retaliation. Vajdi
worked with juvenile offenders who
had been convicted of violent
crimes, and claimed that she had
been harassed by some of the juve-
niles and three co-workers. She
claimed that the youths made physi-
cal threats and sexual comments to
her, and that the co-workers engaged
in inappropriate conduct by asking
to date her and by making other per-
sonal comments. Vajdi alleged that
the combination of the threats, com-

ments, and propositions so trauma-
tized her that her doctor instructed
her to resign.

Although the harassment Vajdi
complained of occurred over a rela-
tively short period and was dealt
with by her employer once she
reported it, Vajdi argued that she had
been so upset by the experience that
she had to leave her position. The
trial court granted summary judg-
ment in favor of Vajdi’s employer.
The 8th Circuit affirmed, concluding
that the conduct of the youths could
not be attributed to the employer and
that, by choosing to work in that
facility, Vajdi implicitly acknowl-
edged and accepted the fact that
inappropriate behavior might occur
on the part of the juvenile offenders.
Further, the court characterized the

behavior of the co-workers as “juve-
nile,” and held that because the con-
duct occurred over a limited time
period, and because the employer
acted to sanction and end the conduct
immediately after Vajdi complained,
Vajdi was not exposed to objectively
unreasonable working conditions.
There was insufficient basis for
Vajdi’s constructive discharge claim
under those circumstances.

In the second case, Abdel Elnashar
claimed that his employer, Speedway
SuperAmerica, discriminated against
him on the basis of his Arabic race.
He claimed that his upward mobility
within the company was blocked, and
that he was unnecessarily reprimanded
and asked to do menial tasks in the store.
When another employee complained

Continued on page 11

Continued on page 11
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For the public good
By Hon. Kim Berkeley Clark

T his month’s message will be
rather short. Not because the
subject matter is not important,

but because I have already written
about this topic, which is near and dear
to my heart, pro bono service to the
community and to the court.

I am very proud to report to you that
at the April 17 meeting of the ACBA
Board of Governors, the board unani-
mously adopted the following resolution.

Allegheny County Bar Association
Board of Governors Pro Bono Ser-
vice Policy:

Whereas, Rule 6.1 of the Pennsylvania
Rules of Professional Conduct states
that every lawyer has a professional
responsibility to render public interest
legal services;

Whereas, the importance of Pro
Bono service has been given charter
recognition in the By-Laws of this
Association through the creation of the
Public Service Committee, whose
charge is to assist the members of the
Association in fulfilling their ethical
responsibilities to provide pro bono
services to persons who are indigent;

Whereas, in 1990 this Association
passed a Resolution encouraging all
lawyers to render at least 50 hours of
public interest legal service each year;

Whereas, many lawyers in Allegheny
County have not met this professional goal;

Whereas, the unmet need for legal
representation for the poor and near
poor remains severe and is growing;

Whereas, this Association recognizes
that despite the cooperation and support
of law firms, including corporate and
governmental legal departments, sub-
stantial occupational and practical
barriers to lawyers’ efforts to honor
their ethical obligation to render public
interest legal service remain and must
be overcome;

Whereas, this Association recognizes
and encourages public service activities
including those that do not entail the
performance of legal work (e.g., commu-
nity volunteerism, most bar association
activities and most service on the
boards of non-profits), but further
recognizes that these efforts are often
distinct from pro bono legal efforts
designed to deliver direct legal services
to the poor and disadvantaged;

Whereas, this Association believes
each firm and legal department should
more actively encourage and facilitate

their lawyers’ contri-
butions in some mean-
ingful measure to the
delivery of direct pro
bono legal services to
the poor and disadvan-
taged;

Whereas, this Associ-
ation believes that the
adoption of pro bono
policies by law firms
and legal departments,
and the incorporation
of certain provisions
therein, will substantially
enhance the rate of
participation of their
lawyers in pro bono legal
representation activity.

NOW, THERE-
FORE, BE IT RESOLVED by the Board
of Governors of the Allegheny County
Bar Association as follows:

1. The Association hereby renews its
commitment to ensure the delivery of
direct pro bono legal service to all
persons in need but unable to pay for
legal services.

2. The Association therefore renews
its call to all Association lawyers,
firms, and legal departments to meet
the goals established in the ACBA Pro
Bono Resolution and urges all association
lawyers, law firms, and legal depart-
ments to encourage all of their lawyers,
partners, as well as associates, to help
provide direct pro bono legal service to
the poor and disadvantaged.

3. The Association hereby adopts
and urges each of its members and law
firms to adopt the goal of having each
lawyer contribute annually 50 hours of
legal service to the poor and disadvan-
taged, or to organizations having as
their primary purpose service or
assistance to the poor and disadvan-
taged, whether by direct legal service,
through cash or in-kind donations, or
by a combination of these methods.

4. The Association calls upon each
law firm and legal department in this
County to develop and adopt a written
pro bono policy and to include, in
addition to their other commitments
and statements, the following statements
within their pro bono policies:

• that senior lawyers are encouraged
to set an example by becoming
involved in pro bono representations;

• that the firm or legal department
will perform an aggregate amount of
pro bono legal work that equals or

exceeds an average of
50 hours per lawyer
each year;

• that time spent on
pro bono matters will
be treated the same as
time spent on legal
work for fee-paying
clients with respect to
all matters, including
but not limited to com-
pensation, billable hour
requirements, targets
or guidelines (if any),
and bonus eligibility;

• that an individual
lawyer’s commitment to
pro bono legal work will
be considered favorably
in his or her perform-

ance reviews and in personnel decisions;
• that all newly hired lawyers are

strongly encouraged to participate in at
least one pro bono matter during their
first year of employment; and

• that the firm or legal department
will publicize pro bono matters in any
newsletters, written and electronic
publications, or other internal and
external communications.

5. The Executive Director and staff
of the Association are authorized to take
such reasonable steps as the Executive
Director may determine to publish and
distribute the ACBA Pro Bono Resolution
and this Resolution and to encourage
their adoption.

The ACBA originally passed a reso-
lution with respect to pro bono service
on Nov. 6, 1990 after much debate on the
number of hours. The ABA resolution,
upon which our resolution was based,
proposed 50 hours of pro bono service
per attorney. The ACBA agreed to
suggest 50 hours as a “goal.” In passing
the 1990 resolution and the new one,
the board acknowledges that attorneys
are busy trying to meet billable hours
and family commitments and continues
to urge firms to encourage 50 hours of
service for each employee whether by
direct legal service, through cash or
in-kind donations, or by a combination
of these methods.

We are also asking firms to adopt a
policy of giving same credit for time on
pro bono matters as regular fee-paying
matters and to increase direct legal
services to the poor. We also believe
that the senior attorneys need to
support and promote pro bono service
and that new attorneys should be

encouraged to do at least one pro bono
matter. We are also encouraging firms
to publicize their pro bono work. The
PBA, under the direction of Andy Susko,
is currently working on a statewide policy
and other states have already promoted
pro bono service in this way.

As I stated in my February message,
I am proud of the fact that our bar
association is committed to pro bono
service. We are blessed and fortunate
to have Lorrie Albert as our Pro Bono
Coordinator. Over the course of the last
year, the Pro Bono Center has launched
several new projects—and more are on
the horizon. In collaboration with the
Pittsburgh Pro Bono Partnership, two
additional family law projects are
being developed—the Pro Bono Custody
Conciliation Project and the Guardian
Ad Litem Pro Bono Project. As a judge
in the Family Division, I can honestly
say that without lawyers who have
made the commitment to give pro bono
service to the court and to the commu-
nity, we would have a far less efficient
and fair system of justice. Despite the
fact that we have many lawyers who do
pro bono work, we need more. There
are still too many people that deserve
representation and who cannot afford it
and, as a result, are forced to go without
legal representation—often to their
detriment. The legal issues of the indi-
gent are often as complex and some-
times more complex than the issue of
those who can afford representation.

On May 23, at the Pro Bono Volun-
teer Reception, we honored those
lawyers who have made a difference
and have shown a commitment to pro
bono service. It was a glorious event. In
my February message, I asked you to
imagine, if just 50 percent of our 6,500
members handled one pro bono case
each year, the impact that it would have
on the legal system in Allegheny County.
I now think that 50 percent is not good
enough, that we should and can reach
higher. I believe that we should reach
for the stars and strive for a 100 percent
commitment. To those law firms who
have continued to show a commitment
to pro bono service, I thank you. To
those who have not yet made this
commitment, I encourage you to do so.
After all, the beauty of pro bono service
is that as much as the client receives,
the lawyer receives so much more for
there is no greater reward than knowing
that you have helped someone who is in
need. It is for the public good. ■

The Hon.

Kim Berkeley Clark
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ACBA’s diversity clerkship and minority
internship programs continue to draw
By Tracy Carbasho

A ll signs point to continued suc-
cess for the ACBA’s Diversity
Summer Clerkship Program

and its Minority Summer Law Intern-
ship Program.

“We are on our way to another suc-
cessful year,’’ said ACBA Diversity
Coordinator Gene Harris. “Our num-
bers indicate that the clerkship pro-
gram, which is still fairly new, is of
growing interest to law students and to
the legal organizations that hire them.’’

Started in the summer of 2005, the
clerkship program provides employ-
ment opportunities for first-year
minority law students attending the
University of Pittsburgh, Duquesne
University or West Virginia University.
This year, 35 students submitted appli-
cations in hopes of obtaining one of the
14 available employment positions.

Harris has also received inquiries
from law students attending Syra-
cuse University, Temple University
and the Penn State Dickinson School
of Law. However, the program cannot
be expanded until more law firms,
law departments and government
agencies step forward to offer sum-
mer employment.

Legal organizations can also help
the program by simply donating money
to cover the cost of expenses, such as
the Lunch ‘n Learn sessions that are
held throughout the summer to give
participating students an opportunity
to hear experienced attorneys discuss
various practice areas.

The clerkship program, modeled
after the one developed by the Colum-
bus Bar Association, has been success-
ful since its inaugural year when 12 law
firms and three corporations hired stu-
dents. The program typically gets
under way, depending on the employer
and the last day of class for students, in
late May or early June.

Employers usually hire a student for
12 weeks, although some have opted for
six weeks. The suggested salary is $800

per week, but employers may exercise
their own discretion.

Harris would like to put an
increased emphasis on the Lunch ‘n
Learn programs by getting more attor-
neys from corporate law departments
to serve as speakers. During the past
two years, most of the speakers have
been from law firms, but Harris would
also like to expose the students to the
issues surrounding corporate law.

Approximately six Lunch ‘n Learn
events are held at the ACBA headquar-
ters throughout the summer. Attorney
Ray Millien, co-author of “From Finals
to Firms,’’ will speak at the kickoff
lunch in early June.

“The local law firms have been very
committed to the program and have
spoken favorably about the students
and the activities we plan for them
throughout the summer,’’ said Harris.
“We try to involve them in the Young
Lawyers Division of the ACBA to make
them aware of how many other young
attorneys are in Pittsburgh.

“The law firms find the program
beneficial because it provides them
with another mechanism to recruit
talent,’’ added Harris. “I’m aware of
five students who participated in our
inaugural program in 2005 who have
firm commitments for full-time posi-
tions upon graduation. That’s a signif-
icant number of hires from our first
clerkship program and it shows that
our program is having an impact on
making students available in our
pipeline of talented individuals for
potential employment.’’

The ACBA’s Minority Summer Law
Internship Program has been enjoying
continued success since 1993 when the
program was patterned after an initia-
tive undertaken years earlier by the St.
Louis Bar Association.

Geared toward inner-city high
school students from the Pittsburgh
Public School District, the program
gives students a chance to work in a
professional environment at a local
law firm or business. Participants,

who usually have at least a B grade
point average, earn a salary for per-
forming a variety of meaningful tasks
for their employer.

Marlene Ellis, program coordinator
and director of special events for the
ACBA, said the program will get under
way on June 25 and end in mid-August
with a closing lunch at the Rivers Club.

Twenty-five students will take
part in the eight-week program this
summer.

Ellis said the program has enjoyed
long-term success as a direct result of
the commitment from law firms, corpo-
rate law departments, government
agencies and businesses.

“This is a wonderful opportunity for
law firms to bring in a student from the
inner city to be instructed by their
staff,’’ said Ellis. “People at the firms
and businesses usually learn as much
as the students do.’’

Harris said the internship program
gives students a sense of responsibility
and shows them what is required in
today’s workplace. For example, the

students learn the importance of being
on time, getting along with co-workers,
following directions and completing
job assignments in an efficient manner.

“This experience is especially
important for students who have never
really defined their scholastic and
career goals,’’ said Harris. “It’s an
opportunity for them to be exposed to a
professional business environment and
to obtain summer employment.’’

There is never a shortage of stu-
dents who are anxious to participate in
the experience. The ACBA sends
notices to local public high schools to
inform them about the program each
year and to encourage the guidance
counselors to recommend students.
Approximately 50 students are inter-
viewed every year to determine who is
best suited to work at each employer.

A group of law firms and business-
es expressed their continuing support
for the internship program in August
2004 by signing five-year commit-
ments to ensure the effort will flourish
well into the future. ■

President Judge Emeritus
Joseph A. Del Sole (ret.)

Judge Del Sole’s experience as a trial attorney, trial judge, Calendar Con-

trol Judge and Superior Court Judge, provides unique insight for resolv-

ing civil disputes. As a trial judge, he presided over numerous jury and

non-jury trials and settlement conferences. As an appellate court judge, he

has reviewed and authored decisions on thousands of verdicts. He is

available to provide mediation, arbitration and case evaluation

services throughout Pennsylvania.

Of Counsel

Del Sole Cavanaugh Stroyd LLC • The Waterfront Building

200 First Avenue, Suite 300 • Pittsburgh, Pennsylvania 15222

Telephone: 412-261-2393  • Fax: 412-261-2110  • jdelsole@dscslaw.com • www.dscslaw.com

The Allegheny County Bar Association is pleased to announce to all
members a new and exciting endorsement program with the Business
Solutions Division of Office Depot. This new partnership will provide
members substantial savings on their office supply needs. A few of the
benefits available include:

� ACBA core list of 150 specially priced items with an additional 50 wildcard items to be chosen
specific for each member. Discounts applied up to 88% off manufacturer list price. Items can
be reviewed quarterly to ensure they mirror buying patterns and reflect best value items.

� Up to 7% discount off of the listed price shown on www.officedepot.com for non-core items
(excludes technology items)

� Discount pricing available at Office Depot store locations through either an Office Depot Store
Purchasing Card or a company credit card attached to the ACBA account

� ACBA discounts applied to Design, Print & Ship Depot services at store locations
� Access to more than 15,000 items in the full-line catalog
� Discounts for ACBA members on 1,200 high-end items of Ad Specialty products
� High-end and hard-to-find Technology Solutions from Tech Depot™
� Customizable N-30 billing
� and much more!

Registration and setup are required to take advantage of these benefits. To get started
or learn more about the program, please contact your personal representative 
Bill Gallagher at 877.353.9100 ext. 4114 or william.gallagher@officedepot.com. 
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Summary of Board
of Governors actions
The following is a summary of the actions taken by the ACBA Board of
Governors in March 2006.

• Approved the request of the YLD for $15,000 from the 2007-2008 ACBA Oper-
ating Budget for a reception for Justin Goldstein’s installation as chair of the
American Bar Association’s Young Lawyers Division and to recognize David
Blaner’s promotion to chair of the Metro Bar Caucus during the ABA Annual
Meeting in San Francisco on Aug. 11.

• Authorized the expenditure of $8,000 from the Board Special Projects Fund to
help defray a portion of the expense of receptions being hosted for Judges Fis-
cher and Hardiman.

• Accepted the proposed plan of action for the solicitation of contributions from
ACBA members which was presented by the ACBA PAC Committee.

• Authorized a one time expenditure of $10,000 from the ACBA Special Projects
fund for a contribution to the Pennsylvania Bar Association’s “You Have
Rights. Lawyers Protect Them” advertising campaign.

• Approved the proposed amendments to the ACBA Construction Law Section
which amends § Five of the Section’s by-laws to enlarge the Section Council
from eight voting members to 12 voting members and amends § Six of the by-
laws to permit Council to fill vacancies by appointment of a Section member.

• Authorized staff to purchase advertisements through the ACBA Judicial Merit
Selection Committee in the Pittsburgh Post-Gazette and the Pittsburgh Tribune-

Review for the May 15 primary election. The advertisements will announce the
ratings of the ACBA Judiciary Committee.

• Adopted a Pro Bono Service Policy.
• Approved the launch of a new ACBA website. ■

Do You Have Any Jury
Verdicts to Report?

If so, please forward the following information: Court; Case Number; Jury Verdict; Date of Verdict; Judge;

Plaintiff ’s Attorney; Defendant’s Attorney; Type of Case; Experts; and Remarks to: Jennifer Pulice, ACBA,

400 Koppers Building, 436 Seventh Avenue, Pittsburgh, PA 15219
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University of Pittsburgh receives
Pittsburgh Legal Journal volumes
By Tracy Carbasho

The Allegheny County Bar Associ-
ation has reached into its
archives and donated a wealth of

history to the Barco Law Library at the
University of Pittsburgh.

The association decided in May
2006 to seek an appropriate repository
for its old issues of the Pittsburgh
Legal Journal. Marc Silverman,
associate director for public services
at the library, accepted 103 volumes
of the PLJ in the fall. He noted that
some volumes contain three months
of issues, while others contain six
months. The volumes go back to 1916
and include issues going all the way
up to 1999.

The PLJ is the official legal journal
for the Allegheny County Court of
Common Pleas and the U.S. District
Court for the Western District of
Pennsylvania. As the third oldest legal
journal in the world, the PLJ has been
published by the ACBA for more than
three decades.

The journal is published five days a
week throughout the year with the
exception of court holidays. It includes
public notices, court schedules and
court notices.

Thomas Berret, editor-in-chief of
the PLJ and the ACBA’s Lawyers
Journal, said the ACBA will keep the
more recent issues on hand for refer-
ence as needed. Each year, the oldest
volume will be sent to the university’s
law library for storage.

“The old issues of the PLJ have
been stored at the headquarters of the
ACBA for many years.’’ said Berret, a
partner at Meyer, Unkovic & Scott.
“There were concerns about the fact
that the PLJ is the official legal
newspaper for Allegheny County, and
it has important historical information
that needs to be preserved. However,
storage was starting to become a
problem due to space considerations
and we were concerned because back
issues were deteriorating.’’

Silverman said the volumes were
originally taken to the university’s
storage facility in Point Breeze
where an inventory was conducted
and critical preservation problems
were noted. Most of the volumes are
in usable condition and many of the
volumes are still in storage at the
Point Breeze facility.

“The volumes up until the 1960s are
usable, but very brittle,’’ said Silver-
man. “I don’t believe they will ever be
on open stacks where people can just
pick one up and start leafing through it.
We will retrieve the needed volumes
and show the patron how to turn the
pages without damaging them.’’

Berret said the unique relationship
between the ACBA and the university
allows the association to ensure that

this extremely valuable legal and
historical resource will be preserved.
He is thankful for the law school’s
recognition of the importance of this
effort and its willingness to accept
the volumes.

“I think the PLJs will be of more
value to the general public than to the
law students. We have lots of people
off the street trying to find something
out about a trial that a relative was
involved with,’’ said Silverman.
“Often, it is just to nail down a date.
Sometimes, people doing genealogy
are trying to dig up a fact involving a
legal proceeding.’’

Undergraduate and history students
often go to the library to research an
obscure local trial or uncover infor-
mation on county judges who have
passed away.

Silverman said a professor from
Penn State University contacted the
library several years ago looking for
Allegheny County historical legal
information involving someone from
the District Attorney’s Office. The old
PLJs would have been very helpful for
the professor’s research.

“We have people come into the
library every week to look at recent
issues of the PLJ. We do have several
people each year ask for historical
issues,’’ Silverman said. “Most of the
people who would benefit from the old
PLJs don’t even approach us knowing
that this is the publication they need to
look at to answer their question.’’

The library’s patrons consist of
law students, other university stu-
dents, faculty members, attorneys,
pro se litigants and the general pub-
lic. Many individuals seeking assis-
tance also call or e-mail questions to
the library.

Silverman said the library plans to
have a series of exhibits highlighting
some of the historical material con-
tained in the publication. One exam-
ple of such material would be a
series of columns tracking the Lind-
bergh kidnapping trial, a topic likely
to be of interest to students studying
law or history.

“The PLJ has changed over the
years. At times, it reported on a lot of
the local happenings within the bar. At
other times, it becomes very practical,
simply publishing the court docket and
legal notices,’’ said Silverman.
“Depending on the type of project, a
key piece of information might be
found in either type of PLJ.”

“A sociologist might find relevant
information just looking at the various
advertisements. An economist might
find clues to the health of the local
economy by looking at the number
or commercial trials in a given
year. A historian might be interested
in which office buildings catered
to attorneys.’’ ■

We make it 
our business 
to cater 
to your business.
The Common Plea ****Chefs & catering team take
great pride and pleasure in bringing the freshest
and the best food to your boardroom or conference
room. For Business Lunches, Cocktail Receptions,
Formal Dinners, Corporate Meetings, or Special
Staff Events, whatever you’re planning make it your
business to call Martin Vecellio at 412.281.5140.
You have Martin’s word you won’t be disappointed. 

PS: In addition, Common Plea Catering also 
provides an extensive drop-off catering service 
such as Executive Box Lunches and Buffets. 

VISIT THE COMMON PLEA RESTAURANT AND MENTION YOU SAW THIS AD
IN THE LAWYERS JOURNAL AND RECEIVE 50% OFF OF YOUR ENTRÉE. 

The Common Plea in Uncommon Places

2945 Smallman Street, Pittsburgh PA, 15201 

412.281.5140 phone

PHOTO BY LISA WOLFE

Left to right: University of Pittsburgh Law Library Director George Pike,
Pittsburgh Legal Journal editor-in-chief Tom Berret and University of
Pittsburgh Law Library Associate Director for Public Services Marc Sil-
verman look over a bound copy of the PLJ at the Barco Law Library.

Mary Reitmeyer, 1938 — 2007
Mary Reitmeyer passed

away on Friday, April 27.
Reitmeyer was a long-

time member of the
Allegheny County Bar Asso-
ciation and was a former
member of the Bankruptcy
and Commercial Law Sec-
tion Council. She chaired
the Section in 1990.

Reitmeyer is survived by
her husband, Carl Peroni, her
children, Karen Giannetti,
and Michael, David and Mark
Reitmeyer. Her daughter,
Kristin, predeceased her. She
is also survived by her
stepchildren, Susanne Dzyak
and John Peroni. Reitmeyer
had 16 grandchildren. ■

In Memoriam
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Computerized case management
system improves system’s efficiency
By Jason Green

A new, $4.6 million statewide
computer case management
system is expected to improve

the efficiency of Pennsylvania’s criminal
justice system and management of the
courts, while aiding law enforcement
through the timely sharing of critical
criminal information.

The Common Pleas Criminal Case
Management System (CPCMS), the
latest and largest phase in the automa-
tion of Pennsylvania’s courts, was
completed in February with the instal-
lation of the system in Philadelphia, the
state’s largest judicial district.

The new system serves as a central
data warehouse, enabling, for the
first time, staff in the 67 Common
Pleas Courts to electronically share
case information and related data
between themselves as well as with
the state’s 548 magisterial district
courts and Supreme, Superior and
Commonwealth courts.

The system also acts as a link with
Pennsylvania’s Criminal Justice Net-
work (JNET)—a public safety network
developed by the executive branch —
to expeditiously exchange critical
court information with local, state
and federal authorities, as well as
executive branch agencies such as
the Pennsylvania State Police, and
the departments of Transportation
and Corrections.

The Administrative Office of Pennsyl-
vania Courts (AOPC) is responsible for
the state’s judicial automation efforts and
works with JNET to help achieve its goal
of enhancing the safety of our communi-
ties through the exchange of information.

“Prior to statewide judicial automa-
tion, the inability to timely share criti-
cal criminal data between Pennsylvania
courts and law enforcement officials
within the state and beyond presented a
potential safety risk,” said Pennsylva-
nia Supreme Court Chief Justice Ralph
J. Cappy. “Statewide, judicial automa-
tion has ushered in a new era in access
to critical criminal data, allowing
judges, police officers and law enforce-
ment agents to make more informed
decisions regarding their personal
security and public safety.”

Having easy access to information
will make it easier for police and judicial
officers to do their jobs, Cappy said.

“Imagine a local or state police officer
making a traffic stop without the ability
to determine if the individual he or she is
interacting with has one or several out-
standing warrants. Not having access to
the most current warrant information in
this situation not only results in a poten-
tial security risk to the officer, but a
missed opportunity to apprehend a fugi-
tive,” he said. “Imagine a judge having to
make a decision on bail for a potentially
dangerous defendant without the most
current and complete criminal history
on that individual.”

Many warrants issued are not
recorded on the national and state
criminal data repositories. That’s why
the AOPC created a comprehensive
warrants database, allowing law
enforcement officials to access all
warrants issued in Pennsylvania. Law
enforcement officials also can be
assisted by the AOPC through its sys-
tem’s data exchange with the Pennsyl-
vania Department of Transportation,
allowing driver’s license photos to be
printed on warrants for identification
purposes. In addition, the Common
Pleas system alerts county users if the
person they interact with has been
issued a warrant from any other county
in the state. This information sharing
has lead to the apprehension of
numerous fugitives.

“Through automation,” Cappy said,
“the AOPC will continue to fill the void
of criminal data that is invaluable to the
law enforcement community and
increasingly sought in the post 9/11 era.”

“The implementation of the system
throughout the state is valuable to
criminal justice and public safety
officials,” said JNET Executive
Director Phil Tomassini.

“Through a completely integrated
judicial system, authorized JNET
users now have access to reliable and
accurate court information through
one system which has dramatically
increased investigators’ productivity
as well as improving officer safety,”
he said.

Automation has reduced the need to
transfer court data via paper files,
eliminating delays and removing the
chance that the data would get lost and
possibly never forwarded to the appro-
priate authorities. In addition, having
one consistent format for court data
makes it easier to transfer quickly.

“Judicial automation at the state
level has vastly improved our ability to
obtain consistent, accurate and
detailed court data on a timely basis,
aiding in many law enforcement func-
tions” said Col. Jeffrey B. Miller, Penn-
sylvania State Police commissioner. “In
addition, up-to-date warrant informa-
tion improves the safety of law enforce-
ment officials, particularly when mak-
ing an arrest or traffic stop.”

The AOPC’s Common Pleas system
also improves court efficiency at the
local level, providing docketing, calen-
daring, accounting, collection, payment
and other court functions for judges
and their staffs, clerks of court and
county court administration staff.

The case management system also
helps victims, by establishing a uni-
form disbursement schedule that
ensures they receive payments as
required by law and provides data to
the Crime Victims’ Compensation
Board within the Pennsylvania Com-
mission on Crime and Delinquency.

Counties were hooked to the system
between 2003 and 2006. The benefits of
sharing information soon followed.

“Midway through the deployment of
the system we began receiving reports
of county officials who had apprehend-
ed individuals who came into their
office to pay court costs while having an
open warrant in another county” said
Zygmont A. Pines, court administrator
of Pennsylvania. “It was evident that
the system …was making it increasing-
ly more difficult for individuals with
outstanding warrants to move from
county courthouse to county courthouse
and avoid notice. The ability of county
court staff and others to identify more
individuals with outstanding warrants
should result in more warrants served
and more fines, fees, costs and restitu-
tion being paid to crime victims, coun-
ties and municipalities.”

Statewide judicial automation began
in the 1980s under the direction of Chief
Justice Emeritus Stephen A. Zappala.
Since the inception of the first phase of
the overall judicial computer project,
the AOPC has broken new ground while
developing three major statewide case
management systems to date: the Mag-
isterial District Judge System, complet-
ed in 1992; the Pennsylvania Appellate
Court Case Management System, com-
pleted in 2000; and the newly-complet-
ed Common Pleas Court Criminal Case
Management System.

“The goal of statewide judicial
automation has been and will continue
to be to administer all aspects of the
judicial process consistently and to
improve public safety and the under-
standing of court records by providing
standardized procedures, notices and
forms in all state courts,” Cappy said.
“Many states are just now beginning to
face the many judicial automation chal-
lenges that we have faced over the last
several years. It is a monumental task
to bring so many judicial districts,
accustomed to years of independent
operation, into one statewide system. I
wish to thank court system users
throughout the state, particularly in the
clerks of courts offices for their
patience, persistence and assistance
with this statewide endeavor to benefit
all the citizens of the commonwealth.”

Cappy noted that the state’s judi-
cial automation is among a number of
Supreme Court of Pennsylvania
“people-focused initiatives” to mod-
ernize and improve the state court
system’s ability to effectively pro-
vide services to its citizens. These
initiatives include court safety and
security, specialty courts, trained
court interpreters, responding to
needs of families and children
involved in court proceedings, and
preparing judges and court officials
for quick response in time of pan-
demic or national disaster. ■

Picture the best employeesPicture the best employees
you've ever hiredyou've ever hired…

Picture the best employees
you've ever hired…

Now, picture hir ingNow, picture hir ing
more of them.more of them.

Now, picture hir ing
more of them.

Major Legal Services© works to understand the unique needs 
of our clients and the individual professional needs and goals of our
candidates.  We evaluate the qualities of the best in your business, 

and then bring more like them to your door.

Our recruiters and staff are committed to long-term relationships, 
and we offer the longest guarantee in the industry!

Contact one of our professional recruiters today to discuss
your permanent and contract personnel needs!

A Permanent Solution to a Temporary Recruiting Problem

Offices in
Cleveland and Pittsburgh

One Oxford  Centre
301 Grant  St reet,  Sui te  4300

Pi t tsburgh,  PA  15219
P:  412.577.4010

www.major legalserv ices.com

Publicize Your Section and Committee News!
The ACBA Communications Department is eager to promote any special activity or newsworthy event emanating

from your Committee or Section of interest to ACBA members, the media, or the general public. E-mail us at

news@acba.org with the following information:

◆ Name and description of the event ◆ Date, time, and place of the event

◆ Name(s) of the sponsoring section/committee(s) ◆ Name(s) of speakers and titles of presentations

◆ How many people do you expect to attend? ◆ Name and phone number of a contact person

◆ Will there be an admission fee or ticket sales? If so, how much? ◆ Are reservations needed to attend the event? 

◆ Is there any other information you would like to share with us?

Thank you for your cooperation! ■
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Gormley prepares for presidency by
attending Bar Leadership Institute
By Jason Green

A rmed with a wealth of new
knowledge, additional resources
and a group of people he can

turn to when issues arise, Ken Gormley
says he is prepared to lead.

Gormley, a Duquesne University
School of Law professor and author, is
set to become the new president of the
Allegheny County Bar Association
during the 45th annual Bench-Bar
Conference in June. He will serve a
one-year term as president.

In preparing for his new role,
Gormley attended the three-day
American Bar Association Bar Lead-
ership Institute which was held in
Chicago in March. The institute pro-
vided Gormley with a weekend of
speakers, workshops and opportunities
to meet bar association leaders from
throughout the nation.

The conference, he said, has left him
more prepared for the challenges that
lie ahead.

“This is one of the most valuable
things I’ve done in years, getting a lot
done in a short period of time.”
Gormley said.

The program, designed exclusively
for incoming bar association presi-
dents, allowed newly minted leaders to
network, share common problems and
exchange ideas.

“You just spend time with other peo-
ple who are facing this new stage of work
with their bar association,” Gormley
said. “You get a remarkable amount of
information from these things.

Gormley said the new leaders
shared information and ideas about
hot issues. One of the leading issues
that bar associations are dealing with
is judicial independence and bar asso-
ciations, Gormley said, are trying to

PHOTO PROVIDED BY AMINAH BHATTI

ACBA President-elect Ken Gormley (center) with ABA President Karen J.
Mathis and ABA President-elect William H. Neukom during the ABA’s Bar
Leadership Institute, which was held in Chicago in March.

protect the judicial branch from
attacks and misconceptions.

Gormley also learned that the
Allegheny County Bar Association is
held in high esteem. Much of the credit,
he said, goes to ACBA Executive Direc-
tor David Blaner, who is the incoming
chair of the Metro Bar Caucus.

“The ACBA has a very high visibility
nationally. A lot of that is due to
David Blaner,” Gormley said. “I dis-
covered that we are the envy of many
bar associations.”

The ACBA is a leader because of the
strong support it receives, Gormley
said. Highlights of the bar association’s
activities and offerings include its daily
publication, website and on-line capa-
bilities, and its robust foundation.

“It really was extremely obvious
that the ACBA is one of the most
highly respected metro bars in the
United States,” Gormley said.

Because of its status, the ACBA has
an important role to play in helping
other bar associations, Gormley said.
He hopes to team with the new head of
the ACBA’s young leadership division
and make this leadership role a priority.

“Because we are so fortunate and
our bar association is so advanced
when compared to cities our size, we
have a lot to share, Gormley said.

One way to do this, he said, is to get
the ACBA involved in American Bar
Association pilot projects.

“I hope to open a line of communica-
tion with the ABA,” he said.

Gormley said he also hopes to keep
in touch with bar presidents from Dal-
las, St. Louis and other cities and utilize
their skills and talents.

“I plan on taking advantage of their
experience and expertise and get as
much information for the ACBA as I
can,” Gormley said. ■

PHOTO BY JENNIFER PULICE

During the ACBA Membership Luncheon, which was held April 24 at the Omni William Penn Hotel, law firms that have regularly participated in the
bar association’s Diversity Summer Clerkship Program and its Minority Summer Law Internship Program were recognized for their commitment to
diversity in Allegheny County.

Spring membership luncheon recognizes firms committed to diversity
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Bar Briefs
News and Notes

The following individuals were
approved for ACBA membership at the
April 3 Board of Governors meeting:
Brooke T. Anderson, Sarah Andrews,
Danielle M. Bacco, Michael J. Berquist,
Joseph E. Devine, Cessalie V. Harris,
Bryan M. Hollihan, Michael E. Kennedy,
Bethany A. Neal, Jill D. Sinatra, Leland G.
Smith, Justin M. Stitt, Barbara K. Swartz,
Tiffany R. Waskowicz, and Scott E.
Westwood. The following law students
were also approved for membership on

April 3: Laura E.
Benson, Jennifer L.
Billett, Donald B.
Formoso, Daniel E.
Giavannelli, and Ned
M. Mulcahy.

◆    ◆    ◆
The Million

Dollar Advocates
Forum announced
that Douglas Price
has been certified
as a member.

◆    ◆    ◆
Powers, Garrison & Hughes has

been dedicated for over 30 years
serving the Pittsburgh legal commu-
nity. PGH and Linda would like to
thank you all for your continued sup-
port and look forward to serving you
in the future.

◆    ◆    ◆
Michael D.

McDowell, an
attorney, arbitrator
and mediator
based in Pitts-
burgh, has quali-
fied for the desig-
nation of
“Advanced Practi-
tioner—Labor and
Employment Arbi-
trator” from the
Association for

Conflict Resolution. McDowell was
awarded this designation as he
exceeded ACR’s standards for expe-
rience as an arbitrator in labor and
employment cases.

◆    ◆    ◆
Douglas G. Smith, partner in the

Pittsburgh office of Jackson Lewis
LLP, recently received the Distin-
guished Alumni Award from the
Graduate School of Industrial and
Labor Relations at Indiana University
of Pennsylvania.

◆    ◆    ◆
The Supreme Court of Pennsylvania

announced that Jonathan H. Newman,
an attorney for the Philadelphia law
firm of Obermayer, Rebmann,
Maxwell and Hipple, was named chair
of the Disciplinary Board effective
April 1, 2007.

Douglas

Price

Michael D.

McDowell

People on the Move
Rothman Gordon announced that

John W. Zatkos, Jr. has been promot-
ed to partner of the firm. Zatkos con-
centrates his practice in workers’
compensation and social security
disability.

◆    ◆    ◆
H. Scott Cun-

ningham was
appointed as
Regional Managing
Director of PNC
Wealth Manage-
ment Group for
Pittsburgh, North-
west Pennsylvania,
and Boston.

◆    ◆    ◆
O’Brien, Rulis &

B o c h i c c h i o
announced that Marissa L. Farrone has
joined the firm as an associate. Farrone
concentrates her practice in the areas
of professional liability.

◆    ◆    ◆
Sandra S. Neuman has joined

Richards & Richards, LLP. Her
practice focuses on catastrophic
personal injury and plaintiff med-
ical malpractice.

◆    ◆    ◆
The Law Firm of Fried & Davis,

LLC announced Scott L. Levine has

joined the firm. Levine will lead the
firm’s fish and wildlife law division,
and will include civil litigation,
domestic relations, estate planning,
employment discrimination, and
workers’ compensation in his person-
al practice.

◆    ◆    ◆
Duane Morris welcomed Edward

B. Gentilcore as a partner in its Pitts-
burgh office. Gentilcore joins the
firm’s trial practice group and its
construction, government contracts

and surety law
sub-group.

◆    ◆    ◆
Nikki L. Velis-

aris joined Roth-
man Gordon, P.C.,
as an associate.
Velisaris will be
working with a
variety of practice
areas, including
corporate & busi-
ness, real estate,
and labor &
employment. ■

All submissions for “Bar Briefs” or “In

Memoriam” should be sent to the atten-

tion of David Blaner, ACBA Executive

Director, 400 Koppers Building, 436 Sev-

enth Ave., Pittsburgh, Pa., 15219, or e-

mailed to dblaner@acba.org.
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Continuing Legal Education
sponsored by the ACBA and PBI

C L E  P R O G R A M S

ACBA Registration Information: Register for any of these programs via: Mail: CLE Dept., ACBA, 400
Koppers Building, 436 Seventh Avenue, Pittsburgh, PA 15219; Fax 412-261-6438; Phone: 412-402-6613.
PBI Registration Information: MAIL: PBI, 5080 Ritter Road, Mechanicsburg, PA 17055-6903; FAX:
(717) 796-2348; PHONE: (717) 796-0804 or (800) 932-4637; ON THE WEB: www.pbi.org. All PBI CLE
programs are sponsored by The Pennsylvania Bar Institute & The Allegheny County Bar Association.

EDUCATION LAW
Autism and Education—An Attorney’s Toolbox for
Understanding Diagnosis, Programs & Placement

Attend one or both seminar sessions

Introduction to Special Education (Morning)
& Autism and Education (Afternoon) 

Credits: 3-6 CLE credits/3 substantive per session • When: Wednesday, May 30, 2007; Morning Sem-
inar Session (Introduction to Special Education): 9:00 a.m. to 12:15 p.m.; Afternoon Seminar Session:
(Autism and Education): 1:15 p.m. to 4:45 p.m. • Where: Koppers Building, 9th Fl., 436 Seventh Ave.
• Tuition for BOTH Seminar Sessions includes course book and lunch: Member-Pa., or any co.
bar assn.: $189; Member admitted after 1/1/03: $169; Nonmember: $209; Paralegals attending with an
attorney: $119; Paralegals attending alone: $149; Judges & judicial law clerks: $95; Judges & judicial
law clerks admitted after 1/1/03: $85 • Tuition for ONE Seminar Session ONLY, includes course
book and lunch: Member-Pa., or any co. bar assn.: $149; Member admitted after 1/1/03: $129; Non-
member: $169; Paralegals attending with an attorney: $99; Paralegals attending alone: $129; Judges &
judicial law clerks: $75; Judges & judicial law clerks admitted after 1/1/03: $65. Register with PBI.

ADMINISTRATIVE LAW
Understanding OSHA

Morning - Overview of OSHA, its authority and legal rights following an
inspection. Afternoon - OSHA safety and health standards, how to

avoid common violations and OSHA records. 

Credits: 6 substantive/3 per session • When: Wednesday, June 6, 2007; Full Day: 8:30 a.m. to 4:30 p.m.,
with registration beginning at 8:00 a.m.; Morning Session: 8:30 a.m. to 12:00 noon, with registration
beginning at 8:00 a.m.; Afternoon Session: 1:15 p.m. to 4:30 p.m., with registration beginning at 12:45
p.m. • Where: Pittsburgh Marriott City Center, 112 Washington PL. • Full-Day Tuition (includes
course book): Member-Pa., or any co. bar assn.: $199; Member admitted after 1/1/03: $179; Non-
member: $219; Paralegals attending with an attorney: $99; Paralegals attending alone: $129; Judges
& judicial law clerks: $100; Judges & judicial law clerks admitted after 1/1/03: $90. Morning or After-
noon Session Tuition (includes course book): Member-Pa., or any co. bar assn.: $99; Member
admitted after 1/1/03: $79; Nonmember: $119; Paralegals: $79; Judges & judicial law clerks: $50;
Judges & judicial law clerks admitted after 1/1/03: $40. Register with PBI.

BANKRUPTCY LAW
Preferences and Fraudulent Conveyances - 2007:

To Give Back, or Not to Give Back—That is the Question
Addresses issues involving the prosecution and defense of preference

and fraudulent conveyance actions within the context of a
bankruptcy proceeding using a case study approach.

Credits: 2 substantive • When: Thursday, June 7, 2007; 1:00 p.m. to 3:00 p.m.; registration and lunch
begin at 12:30 p.m. • Where: Koppers Bldg., 9th Fl., 436 Seventh Ave. • Tuition includes course
book and lunch: Member-Pa., or any co. bar assn.: $159; Member admitted after 1/1/03: $139; Non-
member: $179; Paralegals attending with an attorney: $99; Paralegals attending alone: $129; Judges
& judicial law clerks: $80; Judges & judicial law clerks admitted after 1/1/03: $70. Register with PBI.

ELDER LAW
Advising the Elderly in Crisis

Practical tips for when you must act quickly. Our faculty offers you practical
advice and tips for handling the serious crises confronting the elderly.

Credits: 3 substantive, 1 ethics (Must attend entire class to receive ethics credit) • When: Tuesday, June 5,
2007; 8:30 a.m. to 12:45 p.m.; registration begins at 8:00 a.m. • Where: Koppers Bldg., 9th Fl., 436
Seventh Ave. • Tuition includes course book: Member-Pa., or any co. bar assn.: $179; Member
admitted after 1/1/03: $159; Nonmember: $199; Paralegals attending with an attorney: $99; Paralegals
attending alone: $129; Judges & judicial law clerks: $90; Judges & judicial law clerks admitted after
1/1/03: $80. Register with PBI.

EMPLOYMENT LAW
Dealing with the Problem Employee 

Preventing it, understanding it and dealing with it; plus advice
for counseling your business clients about how to terminate a

problem employee to reduce the risk of later litigation. 

Credits: 4 substantive • When: Friday, June 8, 2007; 8:30 a.m. to 12:45 p.m.; registration begins at
8:00 a.m. • Where: Koppers Bldg., 9th Fl., 436 Seventh Ave. • Tuition includes course book:
Member-Pa., or any co. bar assn.: $199; Member admitted after 1/1/03: $179; Nonmember: $219;
Paralegals attending with an attorney: $99; Paralegals attending alone: $129; Judges & judicial law
clerks: $100; Judges & judicial law clerks admitted after 1/1/03: $90. Register with PBI.

LABOR LAW
Labor Law in the Private Sector

Gain insights into cases brought before the NLRB from keynote speaker,
Ronald Meisburg. Addresses some of the most cutting-edge issues of

importance to all union and management counsel.

Credits: 5 substantive, 1 ethics • When: Friday, June 1, 2007; 9:00 a.m. to 4:00 p.m.; registration begins
at 8:30 a.m. • Where: Koppers Bldg., 9th Fl., 436 Seventh Ave. • Tuition includes course book
and lunch: Member-Pa., or any co. bar assn.: $229; Member admitted after 1/1/03: $209; Nonmem-
ber: $249; Paralegals attending with an attorney: $99; Paralegals attending alone: $129; Judges & judi-
cial law clerks: $115; Judges & judicial law clerks admitted after 1/1/03: $105. Register with PBI.

Begin your day with us at the new
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EXPERT WITNESS
ACCIDENT RECONSTRUCTION, FORENSIC ENGINEERING. Ira
S. Kuperstein, Ph.D., P.E. Extensive experience. (412) 318-4253.

PROCESS SERVICE
INVESTIGATING

THE IMPOSSIBLE WE DO RIGHT AWAY! MIRACLES TAKE
A LITTLE TIME. EMPIRE INVESTIGATION (412) 921-4046.
Visit us on our website, www.empireinv.com

TOXICOLOGY
Clinical Toxicologist, Biomedical Scientist, Expert Witness, sev-
eral years experience of court testimonies. www.drknrao.com
412-849-1292 (cell); 412-833-4643 (home).

For Lawyers’ Mart rate information call Peggy Lewis at 412-261-6255.

APPRAISALS
ANTIQUE AUTO APPRAISALS for all vehicles 1900 to 1990.
Expert Witness. Certified Appraiser - K. Merusi. 412-731-2878.

GILMORE AUCTION GALLERIES—Estate appraisals. Com-
plete auction service. (724) 684-4666. James R. Gilmore.

DOCUMENT EXAMINER/
HANDWRITING

J. WRIGHT LEONARD, BCFE, CDE. Certified. Experienced in
Federal, State & Local Courts. Testimony in Civil & Criminal
Matters. 215-735-4000.

ECONOMIST/VOC. EXPERT
WM. HOUSTON REED, Ph.D.—20 yrs. of forensic econom-
ics & vocational eval. expertise in one report. 412-415-1136.

survives preemption with respect to
national banks’ operating sub-
sidiaries. Watters characterized
national banks’ operating subsidiaries
as “affiliates,” and contended that
even though they are subject to OCC’s
superintendence, they were also sub-
ject to multistate control.

The court disagreed with Watters’
contention. The court pointed out
that OCC licenses and oversees
national bank operating subsidiaries
just as it does national banks. Addi-
tionally, for supervisory purposes,
OCC treats national banks and their
operating subsidiaries as a single
economic enterprise.

Watters did not dispute the authority
of national banks to do business
through operating subsidiaries and
she did not contest OCC’s authority
to supervise and regulate operating
subsidiaries in the same manner as
national banks. However, Watters
sought to impose state regulation on
operating subsidiaries over and
above regulation undertaken by OCC.

The court had never held that the
preemptive reach of the NBA extend-
ed only to a national bank itself. Its
focus has instead centered on whether
the exercise of a national bank’s pow-
ers, not on its corporate power in ana-
lyzing whether state law hampers the
federally permitted activities of a
national bank. The court noted that it
always treated operating subsidiaries
as equivalent to national banks with
respect to powers exercised under
federal law.

Watters further argued that if
Congress meant to deny a state’s visi-
torial powers over operating sub-
sidiaries, it would have written
§484(a)’s ban on state inspection to
apply not only to national banks but
also to their affiliates. The court,
however, found her argument to fail
for two reasons. First, the court
found that one cannot ascribe any
intention regarding operating sub-
sidiaries to the 1864 Congress that
enacted §§481 and 484, or the 1933
Congress that added the provisions
on examining affiliates to §481 and
the definition of “affiliate” to §221a.
The court determined this because
the operating subsidiaries were not
authorized until 1966. Second, the
court found that Watters ignored the
distinctions Congress recognized
among “affiliates,” as the NBA
broadly defines the term “affiliate”
to include “any corporation” con-
trolled by a national bank, including
a subsidiary. Unlike affiliates that
may engage in functions not author-
ized by the NBA, an operating sub-
sidiary is tightly tied to its parent by
the specification that it may engage
only in “the business of banking,”
§24a(g)(3)(A).

The court further elicited that
when Congress amended the NBA to

NATIONAL BANKS’ continued from page 2

The court noted that Zuni’s strongest
argument rested upon the literal lan-
guage of the Act. Zuni conceded, however,
that if the language of the Act was open or
ambiguous then the court must uphold
the Secretary of Education’s interpreta-
tion, provided it was reasonable. The
court then decided to forego a discussion
of the Act’s literal language until first
addressing other considerations.

First, the court explained that the
calculation method for determining
whether a state aid program equalizes
expenditures is a highly technical, spe-
cialized matter that Congress often
delegates to specialized agencies to
decide. Moreover, the court stated that
the history of the statute supports the
secretary. The court then discussed at
length the historical development of
the Act to the present. Finally, the
court found that in terms of the pur-
pose of the Act’s disregard instruction,
the Secretary’s calculation method was
reasonable, while the reasonableness
of a method based upon the number of
districts alone, as proposed by Zuni,
was more doubtful. The court noted
that the Secretary of Education
explained this in 1976 when the regu-
lation at issue was first promulgated.
The court then discussed at length the
Secretary of Education’s rationale for
choosing the instant method of calcula-
tion rather than the method proposed
by Zuni. The court determined that the
history and purpose of the disregard
instruction indicate that the secre-
tary’s calculation formula was a rea-
sonable method to carry out Congress’
likely intent.

SECRETARY continued from page 3

about Elnashar’s treatment of her,
Elnashar left work and did not return.
According to Elnashar, he was waiting
for his supervisor to call him to “set
things straight.” Instead, SuperAmerica
ultimately classified Elnashar as
having abandoned his job and volun-
tarily resigning.

In his discrimination lawsuit,
Elnashar characterized his resigna-
tion as a constructive discharge,
pointing to alleged “poor treatment”
by his supervisor and to the compa-
ny’s perceived “inadequate consider-
ation” of his side of the harassment
claims made against him by his co-
worker. The court found that while
Elnashar felt unfairly criticized and
that his encounters with managers
were unpleasant to him, such condi-
tions were not “so intolerable as to
compel a reasonable person to
resign.” Elnashar’s constructive dis-
charge claim failed.

In both of these recent cases, the
companies’ written anti-harassment
policies, documentation of employee
complaints, and immediate follow up
actions played a role in supporting
the court’s decision that the situa-
tions did not rise to the level of “con-
structive discharge,” since neither
employee could show that the
employer deliberately rendered the
working environment intolerable.
Knowledgeable employers will recog-
nize that consistent enforcement of
widely disseminated employment
policies—including a method by
which employees can report com-
plaints—is a critical element in
defending against claims of discrimi-
natory treatment. ■
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CONSTRUCTIVE continued from page 3
provide that operating subsidiaries
may “engag[e] soley in activities that
national banks are permitted to
engage in directly,” it did so in an Act
providing that other affiliates,
authorized to engage in nonbanking
financial activities, including securi-
ties and insurance, are subject to
state regulation in connection with
those activities.

The court concluded that the NBA
properly read by OCC to protect a
national bank’s engagement in the
“business of banking,” whether con-
ducted by the bank itself or by an
operating subsidiary, empowered to do
only what the bank itself could do. The
authority to engage in the business of
mortgage lending comes from the
NBA, §371, as does the authority to
conduct business through an operat-
ing subsidiary. The Act vests authority
in the OCC, not state regulators.
Therefore, the court held that state
regulators cannot interfere with the
“business of banking” by subjecting
national banks or their OCC-licensed
operating subsidiaries to multiple
audits and surveillance under rival
oversight regimes. The Supreme
Court affirmed the judgment of the
Sixth Circuit. ■

The court disagreed with Zuni’s
conclusion, stating its belief that “the
Secretary’s method falls within the
scope of the statute’s plain language.
The court stated that the applicable
phrase, taken with absolute literal-
ness, limits the secretary to calcula-
tion methods involving per-pupil
expenditures. However, it does not
dictate method the department must
use to make the calculation, nor does
it rule out the present formula. The
court examined multiple definitions
of the word “percentile” before not-
ing Congress’ silence on certain
aspects of the calculation. The court
then noted that no single definition
“suggests that there is any single log-
ical, mathematical, or statistical link
between, on the one hand, the charac-
terizing data (used for ranking pur-
poses) and, on the other hand, the
nature of the relevant population or
how that population might be weight-
ed for purposes of determining a per-
centile cutoff.” The court found no
issue with the Secretary of Educa-
tion’s choice of population.

The court found it noteworthy that
no group of statisticians informed the
court directly in briefs, or indirectly
through citation, that the language at
issue cannot be read as the court
determined. The court explained that
the language at issue was broad
enough to support the secretary’s
reading. This, the court explained,
required it to look beyond the statute’s
language to make a determination.
Affirming the decision of the Tenth
Circuit, the Supreme Court concluded
that the Secretary of Education’s read-
ing was reasonable and found the
method of calculation lawful. Addition-
ally, the court set forth the applicable
statutory text and regulations in full in
an appendix to the opinion. ■

Having the right team 
makes all the difference

Labor & Employment Attorneys
Employment Litigation Attorneys
Pittsburgh, Pennsylvania
(412) 338-1100
www.rothmangordon.com

From left to right: Louis B. Kushner, Stephen H. Jordan, Cami L. Davis, 
Colleen Ramage Johnston, James W. Carroll, Jr. and Alan C. Blanco.



ESTATE ACCOUNT PROGRAM

Fill it out, fax it in, 
and you’re done.

We realize your time is important to you. So we’ve simplified the process for opening estate

accounts. Just fax your application in to us, or we can come right to your office to pick it up. Just

another way we’re making your life easier. To learn more about our Estate Account Program, visit

citizensbank.com/estateaccountprogram, go to your nearest branch or call 1-866-992-4725.

JUST FILL OUT ONE-PAGE APPLICATION AND FAX IN

DEDICATED BUSINESS BANKING OFFICER WILL ALSO PICK UP APPLICATION

Member FDIC. All accounts subject to approval. See a banker for details. 


	Dauer Memorial Committee fundraising campaign a success
	National banks’ business activities governed by NBA
	Hostile work environment could violate USERRA
	Court finds Secretary of Education’s calculation method proper
	Constructive discharge requires objectively intolerable conditions
	For the public good
	ACBA’s diversity clerkship and minority internship programs continue to draw
	Summary of Board of Governors actions
	University of Pittsburgh receives Pittsburgh Legal Journal volumes
	Computerized case management system improves system’s efficiency
	Gormley prepares for presidency byattending Bar Leadership Institute
	Continuing Legal Education
	Bar Briefs

