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Bench-Bar registrants experience
collegiality, learning opportunities
By Lisa M. Wolfe

The 45th Annual Bench-Bar
Conference, the Allegheny County
Bar Association’s premier event,

was an unequivocal success again this
year. The conference, which was held
from June 14-June 16 at Seven Springs,
had an overall attendance of 703, an
increase of 48 over the 655 who
attended last year. The conference,
which is known for its unparalleled
interaction between lawyers and
judges, also attracted 72 first-time
registrants this year, an increase over
2006’s 61 first-time registrants.

“I’ve been attending the Bench-Bar
since the 1970s. The conference has
changed a lot over the years, and I
find myself having even more fun now
than ever before,” said Peggy Joy, an
attorney with McCarthy, McDonald,
Schulberg & Joy.

The Bench-Bar Committee is
working to go out of its way to make
the conference’s first-time attendees
feel comfortable. Last year, for the
first time, a subcommittee was formed
to ensure that all first time attendees
were welcomed to the conference.
That tradition continued this year.

When Dorie Schnippert, the ACBA’s
Director of Membership and Continuing
Legal Education, asked first-time
attendees how they were enjoying the
conference, the most common response
she received was “I’ll never miss
another Bench-Bar Conference.”

This year, 52 members of the
judiciary attended the Bench-Bar
Conference. Judiciary members serve
on numerous CLE and Sound-Off panels
during the course of the conference.

For instance, Allegheny County Court
of Common Pleas President Judge Joseph
James regularly serves as a member of
the Breakfast with the Judges Panel.

“The purpose of Bench-Bar is to
provide members of the bar with an
opportunity to meet with judges and
exchange ideas,” said James. “Judges
should be at Bench-Bar to speak with
lawyers, go to sound-offs and to get
suggestions to make the court system
work better. As President Judge, I’m in
charge of policy and I have gotten good
suggestions to improve our court system
from the Bench-Bar. A lot of good ideas
come from talking at informal sessions,
breakfasts, lunches, and receptions. It’s
a great forum to exchange information.”

“The participation of the judiciary is
a key to this conference,” said Schnippert.
“Without them, there would be no
bench at the Bench-Bar Conference.”

Shelly Pagac, an attorney with
FedEx Ground, served as chair for this
year’s conference.

“Serving as chair of the Bench-Bar
is the best job in the bar association,”
said Pagac. “I wish I could have this
job every year.”

Along with providing attorneys time
to bond during the golf, tennis, and
bowling tournaments as well as
receptions and dinners, the Bench-Bar
provides attorneys the opportunity to
receive up to eight hours of CLE credit
over two days. This year’s CLE programs
included a variety of topics, such as “The
Bankruptcy Battleground in 2007,”
“Gender in the Legal Workplace: Does
it Really Matter?” and “Depositions
and Trial in the Electronic Age.”

The Bench-Bar Committee also tried
something a little different this year.
Instead of a traditional keynote speaker,
Graham Thatcher of Periaktos Productions
did a theatrical performance of Clarence
Darrow: Crimes, Causes and the Court-
room. Thatcher’s performance covered
Darrow’s Leopold and Loeb Trial, in which
he saved two teenagers from hangmen,
the Sweet Trial, in which he defended an
African-American family from murder
charges, and the McNamara Bombing, in
which Darrow’s pursuit of justice for his
labor union client enraged both sides.

“I was on the committee that chose
the Friday morning program,” said
Bench-Bar vice-chair Brett Solomon. “We
decided to try something different this
year in order to keep the conference fresh.
I thought Graham Thatcher’s performance
was fantastic and everyone I talked to
felt the same way. We won’t do this every
year, but we want to keep considering
new ideas to keep things fresh.”

After Thatcher’s performance, atten-
dees headed over to Friday’s luncheon,
where the gavel was passed from the
hands of outgoing ACBA President
Hon. Kim Berkeley Clark to the hands
of incoming president Ken Gormley.

During the luncheon, members also
heard from PBA President Ken Horoho,
PBA President-Elect Andy Susko as well
as Pennsylvania Attorney General (and
former Bench-Bar Chair) Tom Corbett.

TENNIS PHOTO BY SEAN FOX, ALL OTHERS BY LISA WOLFE.

ACBA Executive Director David Blaner, Paul Titus, Hon. Ralph Cappy, ACBA President
Ken Gormley, and Pitt Chancellor Mark Nordenberg during Friday’s luncheon.

A golfer tees off during Thursday’s
Bench-Bar golf tournament.

Outgoing ACBA President Hon. Kim
Berkeley Clark passes the gavel to
incoming ACBA President Ken Gormley.

Participants in the Les Zittrain Tennis tournament take a break from the action to pose
for a photo.

Presentation of the ACBA’s Philip Werner
Amram Award during Friday’s luncheon.

WLD Council member Sandra Kozlowski
and WLD Past Chair Jonnie Joseph at a
Bench-Bar evening reception.

Continued on page 10
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Luring a child not
a strict liability crime
By Patrice Wade Di Pietro

Chief Justice Cappy delivered the
opinion of the Pennsylvania
Supreme Court in a decision

that addressed whether the offense
of luring a child, 18 PA C.S. §2910,
was a strict liability crime with
regard to the age of the victim.
Cmwlth. v. Gallagher, No. 167 MAP
2005 (Aug. 17, 2006).

On Aug 3, 2002, at approximately
11:40 p.m., 17 year-old M.N. was
walking home from a convenience
store. At that time, Terrence Gallagher
stopped his car and offered M.N. a
ride. M.N. accepted and Gallagher
purchased some alcohol for M.N. and
himself. Gallagher took M.N. back to
his R.V. and the two began drinking.
Gallagher then performed oral sex on
M.N., who then told Gallagher that he
wished to go home. Gallagher refused,
stating that he was too drunk to drive.
The next morning, Gallagher again
performed oral sex on M.N. before
dropping him at his house. Later that
morning, M.N. reported the incident
to the police.

Gallagher was charged with vari-
ous crimes. Following a bench trial,
Gallagher was found guilty of luring a
child into a motor vehicle, 18 Pa.C.S.
§2910, and furnishing alcoholic bever-
ages to minors, 18 Pa.C.S. §6310.1. He
was sentenced to two to four years in
prison for the luring conviction, followed
by one year of probation for his furnishing
alcohol to minors conviction.

Gallagher appealed his conviction,
arguing that because the trial court
acquitted him of corruption of minors
based on his defense that he reasonably
believed M.N. to be over the age of 18,
such a factual finding precluded his
conviction for luring a child into a
motor vehicle because the Commonwealth
failed to prove that he possessed the
sufficient mens rea to lure a person
under the age of 18 into his car.

The Superior Court agreed, noting
that the culpability requirements of
18 Pa.C.S. §302 must be imputed to
the age element of §2910. Accordingly,
the court found that the Common-
wealth failed to sustain its burden
with regard to the age element of
§291. The court then reversed the
judgment of sentence on Gallagher’s
luring conviction.

The Pennsylvania Supreme Court
granted allowance of appeal in order
to determine whether the age element
of §2910 was subject to strict liability,
or whether it required the Common-
wealth to prove a knowing, intentional,
or reckless mens rea with regard to
the victim’s age.

The court first focused on statutory
construction, noting that the polestar of
statutory construction is ascertaining
legislative intent. The court next
reviewed the relevant statutory
provision which stated that “a person
who lures a child into a motor vehicle
without the consent, express or
implied, of the child’s parent or
guardian, unless the circumstances
reasonably indicate that the child is
in need of assistance, commits a
misdemeanor of the first degree.” 18
Pa.C.S. §2910.

A plain reading of the statute
revealed that the statute does not
express a mens rea requirement with
regard to the age of the victim.
Therefore, the court noted that §302(c)
of the Crimes Code prescribes the

default culpability requirement by
providing that “when culpability suffi-
cient to establish a material element of
an offense is not prescribed by law,
such element is established if a person
acts intentionally, knowingly or recklessly
with respect thereto.” 18 Pa.C.S. §302(c).

The Commonwealth argued that
§301 did not apply in this instance
because the legislative intent was to
impute strict liability to the age
element of §2910. However, the court
disagreed, stating that the fact that a
criminal statute was silent with regard
to a culpability requirement did not
mean the legislature intended to
dispense with the same. Staples v.
United States, 511 U.S. 600, 605 (1994).
The court further set forth that
there was a long-standing tradition
that criminal liability was not to be
imposed absent some level of culpability.
Therefore, the court found that the inquiry
in the case at hand was whether there
was some indication of legislative intent
to dispense with the mens rea with regard
to the age of the complainant in §2910.

Following a review of §2910, the
court found that there was nothing to
indicate that the legislature intended
luring a child to be a strict liability
crime regarding the age element. The
court disagreed with the Common-
wealth’s argument that the legislature’s
omission of a “mistake of age” defense
indicated that the age requirement in
§2910 be strictly enforced. The court
further pointed out that when the
legislature intended that an offender
be strictly liable for a crime regardless
of his or her knowledge of the victim’s
age, it had done so explicitly.

Section 2910 is part of a larger
section whose goal is the prevention of
kidnapping. In Commonwealth v.
Figueroa, 648 A.2d 555 (Pa.Super.
1994), the court imputed the §302(c)
culpability requirement into the luring
requirement of §2910, finding that
“inviting the children into his car with
a promise of a ride to school or the bus
stop, which Appellant agrees he did, is
sufficient to meet the prohibitions of
the statute. This knowing conduct we
believe meets the requirement of
culpability.” Id. at 557-58.

The Commonwealth interpreted
Figueroa to mean that the only

material element for which culpability
was required was luring; and “intent to
harm” was construed to be a strict
liability aspect of §2910. The court,
however, disagreed with the Common-
wealth’s interpretation, finding that the
Figueroa court’s reasoning regarding
“intent to harm” was grounded in the
fact that there was no “intent to
harm” requirement on the face of the
statute and not in the fact that the
court found strict liability with regard
to “intent to harm.”

In the case at hand, the court noted
that the situation was very different
from Figueroa, because it had to
construe the actual, stated requirement
of the luring offense involving the
essential element that “a child” be the
victim. The court further surmised that
the Figueroa decision supported the
conclusion that mens rea should be
assigned to the age element of §2910,
since the court imputed such a
requirement with regard to the material
element of “luring.”

The court made it clear that it was
aware of the legislature’s goal of
preventing kidnapping. However, in
the absence of a clear legislative directive
to the contrary, the court cannot ignore
the legislature’s mandate in §302(c)
proving the default culpability for a
material element of an offense when
none is otherwise prescribed by law.
Furthermore, the court elicited that
§302(c) is grounded in the long-standing
tradition that criminal liability will
not be imposed absent some level of
mens rea. Accordingly, the Pennsylvania
Supreme Court affirmed the decision
of Superior Court. ■
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Counsel fees not warranted after
permanent injunction denied
By Jason Miller

The Supreme Court determined
whether a plaintiff who gains a
preliminary injunction after an

abbreviated hearing, but is later
denied a permanent injunction after a
dispositive decision on the merits,
qualifies as a prevailing party entitled
to an award of counsel fees under 42
U.S.C. §1988(b). Sole v. Wyner, 551
U.S. _____ (2007). The court determined
that such a plaintiff was not entitled
to counsel fees. 

In January 2003, T. A. Wyner
notified the Florida Department of
Environmental Protection (DEP) of her
intention to create antiwar artwork on
Feb. 14 in the John D. MacArthur
Beach State Park. Wyner’s proposed
artwork would consist of nude indi-
viduals posed as a peace sign. On
Feb. 6, DEP informed Wyner that her
display would only be lawful if the
participants complied with the
Bathing Suit Rule, as set forth in
Florida Administrative Code §62D-
2.014(7)(b). The Bathing Suit Rule
required patrons in Florida state
parks to wear, at a minimum, a thong
and, if female, a bikini top. 

Wyner filed suit in the U.S. District
Court for the Southern District of
Florida on Feb. 12, 2003, seeking to
safeguard her display and other similar
activities from police interference.
Wyner invoked the First Amendment’s
protection of expressive conduct and
requested immediate injunctive relief
against interference with her nude
peace sign display and permanent
injunctive relief against interference
with future expressive activities that
may include non-erotic displays of
nude human bodies. 

Wyner attached as an exhibit a
May 12, 1995 Stipulation for Settlement
with DEP. The settlement facilitated
a Feb. 19, 1996 play involving nude
performers that Wyner coordinated at
MacArthur Beach. The 1996 settlement
provided that Wyner would arrange
for placement of cloth in a semi-circle
around the area where the play
would take place. 

One day after Wyner filed her
complaint, the district court heard
Wyner’s emergency motion for a
preliminary injunction. The district
court granted the motion, explaining
that the choice need not be “either/or,”
with respect to Wyner’s desired form of
expression and the state’s interest in

protecting beachgoers. Wyner v.
Struhs, 254 F. Supp.2d 1297, 1303 (S.D.
Fla. 2003). Pointing to the May 1995
settlement, the district court noted
that both parties’ interests could be
satisfied simultaneously. 

The peace symbol display took
place at MacArthur Beach the next
day. A screen was erected to shield
unsuspecting beachgoers from the
display. However, the peace symbol
display was set up outside of the barrier
and the participants afterward went
into the water while nude.

Wyner later continued to pursue her
demand for a permanent injunction.
Wyner’s counsel represented that
Wyner intended to conduct another
nude display at MacArthur Beach on
Feb. 14, 2004. Following discovery,
both sides moved for summary judgment.
At a hearing, the district court asked
Wyner’s counsel about the screen put
up around the 2003 peace symbol
display and Wyner’s counsel acknowl-
edged that participants ignored the
barrier. The court granted DEP’s motion
for summary judgment, concluding
that the deliberate failure of the
participants to remain behind the
screen at the 2003 display demonstrated
that the Bathing Suit Rule’s prohibition
of nudity was essential to protect the
visiting public. 

Although Wyner failed to prevail
on the merits, the court added that she
did obtain a preliminary injunction
prohibiting police interference with the
2003 installation and thus qualified as a
prevailing party.  Therefore, the court
awarded Wyner counsel fees covering
the first phase of the litigation.

DEP appealed the order granting
the preliminary injunction as well as
the award of counsel fees. The 11th
Circuit found DEP’s challenge to
the grant of a preliminary injunction
moot and affirmed the grant of
counsel fees because Wyner gained
the primary relief sought through the
preliminary injunction since she was
allowed to continue with her peace
symbol display.

The United States Supreme Court
granted certiorari to resolve the issue
of whether a plaintiff who gains a
preliminary injunction after an
abbreviated hearing, but is denied a
permanent injunction after a dis-
positive decision on the merits,
qualifies as a “prevailing party”
entitled to counsel fees under 42
U.S.C. §1988(b).

The court began its analysis noting
that 42 U.S.C. §1988(b) sets forth an
exception to permit the award of
counsel fees in certain circum-
stances when private actions are
brought under 42 U.S.C. §1983. The
prerequisite for an award of counsel
fees at issue in the present case is the
prevailing party inquiry. The court
cited a bevy of cases on the issue
before holding that “[p]revailing
party status… does not attend
achievement of a preliminary injunction
that is reversed, dissolved, or other-
wise undone by the final decision in
the same case.” Sole v. Wyner, 551
U.S. _____ (2007).

The court noted that at the prelimi-
nary injunction stage, the court is
called upon to assess the probability
of the plaintiff ’s ultimate success on
the merits. The foundation for that
assessment will be more or less secure
depending upon the thoroughness of
exploration undertaken by the parties
and the court. 

In the instant situation, the court
stated the injunction hearing was
“necessarily hasty and abbreviated.”
The hearing was held one day after the
complaint was filed and one day before
the planned event. The timing afforded
DEP little opportunity to oppose
Wyner’s emergency motion. The court
also noted that counsel for the DEP
appeared only by telephone, that there
was no time for discovery, no adequate
time to review document, and no
adequate time to prepare and present
witnesses. The court found that the
provisional relief granted terminated
only the parties’ opening engagement.
Moreover, the court stated that in
view of the continuation of the litigation,
the tentative character of the injunction
hearing would have made the award of

counsel fees, requested at the initial
stage, premature. 

The court found the eventual ruling
on the merits controlling in the
instant case. This decision, rendered
after both parties considered the case
fit for final adjudication, superseded
the preliminary ruling. The district
court, with the benefit of a fuller
record, recognized its initial assessment
was incorrect. The screen proved
inadequate to contain the nudity and
the district court determined that
enforcement of the Bathing Suit
Rule was necessary to preserve park
aesthetics and to protect the visiting
public. The court determined that
the final decision in Wyner’s case
rejected the same claim she advanced
in her preliminary injunction motion,
that state law banning nudity in
parks was unconstitutional as applied
to expressive, non-erotic nudity.
Wyner gained no enduring change
in the legal relationship between
herself and the applicable state
officials, as required.

The court concluded that Wyner
was not a prevailing party, stating
that “[a] plaintiff who ‘secur[es] a
preliminary injunction, then loses
on the merits as the case plays out
and judgment is entered against
[her],’ has ‘[won] a battle but los[t]
the war.’” Sole v. Wyner, 551 U.S.
_____ (2007), quoting Watson v.
County of Riverside, 300 F.3d 1092
(9th Cir. 2002). 

The court declined to decide any
broader issue on the subject, setting
forth no view on whether, in the absence
of a final decision on the merits of a
claim for permanent injunctive relief,
success in gaining a preliminary
injunction may sometimes warrant the
award of counsel fees. ■
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Modified schedule not always
a reasonable accommodation
By Maria Greco Danaher

Cases brought under the Rehabili-
tation Act of 1973 (Rehab Act)
are analyzed similarly to cases

brought under the Americans with
Disabilities Act. Under both Acts, an
employer is required to work interactively
with a disabled employee to formulate
a reasonable accommodation that allows
the employee to handle the essential
functions of the job. Reasonable accom-
modations have been held to include
certain work-schedule modifications, if
the modification will assist the employee
in fulfilling the responsibilities of the
positions without undue hardship to the
employer. However, the 2d U.S. Circuit
Court of Appeals recently underscored
the fact that a scheduling accommodation
is not reasonable if it requires an
employer to eliminate an essential
function of a job. Plourde v. Paulson,
No. 06-3133-CV (2d Cir., June 6, 2007).

Kathy Plourde began employment with
the Internal Revenue Service in 1973.
Around 1991, Plourde became a section

chief, which was a full-time, second-level
supervisory position. Each section chief
supervised five managers who, in turn,
were responsible for 150 employees.
Section chiefs planned, directed, and
controlled the activities of the positions
in the subordinate organizations.

In 1997, Plourde injured her back
while at work, and spent the following 18
months on disability leave. In November
1998, Plourde returned to work on a
part-time basis, working four hours a
day, five days a week. During this time,
Plourde did administrative tasks that
could be accomplished in her shortened
work schedule, while the IRS paid
another full-time employee to do the
section chief job. In November 1999,
Plourde fell at work, re-injuring her
back, which required an extension of
her part-time work schedule for an
indeterminate period of time. In January
2000, the IRS denied Plourde’s request
to retain her designation as section chief
while working a part-time schedule. In
January 2001, Plourde was downgraded
to a GS-9 position in which she was

assigned to work as an analyst, a job
suited to her four hour per day schedule.

Plourde sued the IRS claiming that
the IRS failed to provide a reasonable
accommodation for her disability. Under
the Rehab Act, an individual is “otherwise
qualified for a job if she is able to
perform the essential functions of that
job, either with or without a reasonable
accommodation,” unless the employer can
show that such accommodation constituted
an undue hardship for the company.

In Plourde’s case, the IRS argued
that the part-time schedule precluded
Plourde from performing the essential
functions of the section chief position,
because she was unable to monitor and
control workflow throughout the day.
Plourde had been responsible for
supervising a large team of individuals
doing time-sensitive work, and had
been required to respond to resolve
resource management issues quickly,
including problems related to the
computer system. The IRS argued that
responsibilities could not be done on a
part-time basis. The district court

agreed, entering summary judgment
for the IRS. On appeal, the Second
Circuit affirmed that decision.

Because part-time work has been held
to constitute a reasonable accommodation
in some cases, employers should not
reject such a request out of hand.
However, an employee who proposes a
part-time schedule as an accommodation
must be able to demonstrate that she
can perform the essential functions of
the job while working part-time. While
Plourde argued that she worked 150
percent within her four hour workday,
her claim was belied by the responsi-
bilities of the position. This case shows
the importance of updated, accurate
job descriptions which include detailed
outlines of the essential functions of
each employment position, and which
will be given deference by the court in
its analysis of job functions in cases
involving requests for modification of
those functions. ■
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USERRA violated when military
service motivates decisions
By Maria Greco Danaher

The purpose of the Uniformed
Services Employment and Re-
employment Act of 1994 (USERRA)

is to prevent employment discrimination
based upon the military status of non-
career service members. The USERRA
provides that employers may not
discriminate as to any benefit of
employment. The 8th U.S. Circuit Court
of Appeals recently revisited a 2005
decision and found that discriminatory
motive under the USERRA could be
established by inconsistencies offered
for an employee’s transfer and ultimate
termination. Maxfield v. Cintas Corp.,
No. 06-2626 (8th Cir., June 14, 2007).

Darold Maxfield has served in the
U.S. Army since 1985. Maxfield
became employed by Cintas in 1999.
In 2000, Maxfield moved into a sales
position in which he was paid by a

draw against commissions. He was
successful until 2001. Between May
and July of 2001, Maxfield’s draw
exceeded his commissions, and he
incurred a salary deficit. On July 15,
Maxfield was granted a military leave
until Sept. 28, 2001. During that leave,
someone from Cintas, who identified
himself as Maxfield’s boss, contacted
the military base to ask if it was
imperative for Maxfield to be on leave
at that time. When told that Maxfield’s
leave was imperative, two Cintas
managers went to the base to discuss
the salary deficit with Maxfield.

When Maxfield returned from leave,
he was transferred to a position of
trainer, with a straight salary and no
commission. On Jan. 24, 2002, Maxfield
was granted a military leave of nearly
six months. During his absence, Maxfield’s
position was eliminated. Upon his return,
Maxfield was placed in a telemarketer

position with an hourly salary, plus
possible overtime and commissions.

On August 19, 2002, Maxfield called
his supervisor (Lewis) to state that he
received orders to report for duty on
August 19, 20, and 23. On August 21,
Maxfield met with Lewis to complete
paperwork for the leave. As he left
Lewis’ office, Maxfield met with the
office manager to ask whether he
could take paid vacation time for
those days of military leave. He was
directed to talk to the payroll clerk
(Anderson), who told him that she
would take care of his request. Pursuant
to Cintas’ policy, which allowed
employees to take paid sick and
vacation days during unpaid military
leave, Anderson noted Maxfield as
“out sick” on August 19 and 20, and
“on vacation” on August 23.

When Lewis learned that Maxfield
had used vacation and sick time while

on military leave, he suspended
Maxfield, stating that Maxfield had
“stolen from the company.” However,
Lewis did not check with the payroll
clerk to determine why Maxfield’s
military leave days had been noted as paid
vacation and sick days. Instead, Lewis
terminated Maxfield’s employment.

Maxfield filed a complaint in federal
court, alleging both race discrimination
and a violation of the USERRA. The
lower court granted summary judgment
on behalf of Cintas on both counts. On
initial appeal, the 8th Circuit upheld
the dismissal of the race claim, but
reversed the lower court’s decision on
the USERRA claim. Subsequently, the
same district court again entered
summary judgment on the claim, and
again Maxfield appealed. On this
appeal, the 8th Circuit found that
because the record had not substantially

Continued on page 10
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The Martini (Side)bar
Shaken, not stirred

By Mark A. Martini

Well this is it.
The time has
arrived to

write my inaugural
address, err, first
column, as Chair of
the Young Lawyers
Division of the
ACBA. There is so

much to cover with so little space, so
I’ve limited this first column to two
areas: who I am and what the YLD has
in store for you this year.

For starters, yes that is my real
name. I’ve heard them all—“Martini
and Rossi,” “Martini on the Rocks,”
“Dry Martini,” etc . . . but I truly never
get tired of hearing them. Instead, I
feel lucky to have a memorable last
name even if the first name—it’s
“Mark” if you weren’t paying attention—
sometimes slips by the wayside.

But enough about the name. I’m a
Pittsburgher at heart, although I was
born and raised 20 miles south of the
city in Canonsburg, Pa. Yes, the same
Canonsburg that is home to Perry
Como, Bobby Vinton and the delectable
chocolate covered pretzels of Sarris
Candies. While attending high school at
the great Canon McMillan, I thought
long and hard about moving out of
Western Pa. after graduation. But my
allegiance to the Black n’ Gold, Primanti
Brothers and not two, but three rivers,
kept me close to home at Duquesne
University. Although I always knew
that I wanted to go to law school,
several years later this naïve, yet
well-educated, recent college graduate
had a great plan—to put off law school
for a couple of years to work, save
money, and eventually pay for law
school virtually loan free! Needless to
say, three months and my meager life
savings later, I decided I had better go
back to school sooner rather than later
so that “Mr. Stafford” could help me pay
for my Ramen Noodles. (Unfortunately,
only now do I realize that I’ll still be
paying for those Ramen Noodles 25
years from now!) Nine months later I
began law school at the University of
Pittsburgh and after three educational—
yet very fun—years, I began practicing
law in Allegheny County, still as the
“Pittsburgher” that I started out as.

So how did I become Chair of the
ACBA YLD? The answer is: involvement,
early and often. My first year out of law
school I ran for the YLD Council. . . and
lost! Bruised ego and all, I remained
active. With hard work and some luck,
I was appointed to fill a vacancy on
Council. Since I lost that first election,
I felt an even greater need to work
hard, stay involved, and take the reins
as often as possible. It must have
worked because nine months later, I
was elected Secretary of the YLD and
named Chair of the YLD Education

Committee. Because I’m writing to
Allegheny County’s best and brightest,
I know that you’ve already figured out
that the story can’t end there or I
would not be writing this article. One
more year of hard work chairing more
programs and taking the lead of the
Education Committee, and I felt
prepared to take over your YLD. The
stars aligned for me during the Spring
of 2006 and I was elected as the
youngest ever—by year admitted to the
bar and birth date—Chair of the ACBA
YLD. I’m sure that statistic would be
much more impressive if our Mayor
wasn’t years younger than me!

I believe that my youthfulness is a
tremendous asset to me as YLD Chair.
I’m young enough to still connect
with the wants and needs of the new
admittees, but I also have enough years
in practice to understand the needs and
desires of the “older” young lawyers. I
intend to use this unique perspective to
help provide for all members of the
YLD over the next 365 days.

It’s hard to top what the YLD has
done in recent years. Just to name a
few things, we’ve started programs to
repay student loans for public interest
attorneys; continued providing services
and programs for needy children in our
community; taught high school students
about the “real world;” educated our
members in substantive law, courtroom
practices and litigation skills; had social
events for our members and law students
alike and brought in countless judges
for informal roundtable discussions.

None of this will change and all of
our great programs, from the Lunch
with the Judges, the Children’s Holiday
Party and Carnivale, Skate-a-Thon and
Community Involvement Fair, will all
be back in full force. And what’s the
use of being a young lawyer if we don’t
have social events to attend? That’s
why the Christmas Party, Spring Fling,
New Admittees’ Reception and, new
this year, the Young Professionals’
Mixer, will all be on the YLD calendar.

But there is always more room to
grow. With the great people around me,
I hope to take the YLD to an even
greater level and to leave it in a better
position than it was when I took over.

This year, we are reinventing the
YLD golf outing with a “client friendly”
spin. After a short hiatus, on September
21, 2007 with the help of our sponsor,
Precise, Inc., among others, the YLD is
bringing back its golf outing and it will
be better than ever. We are encouraging
you as young lawyers, and your partners,
to bring your clients to the outing at the
Golf Magazine award winning Birdsfoot
golf course for a day of great golf, great
food and great fun. This is a wonderful
opportunity for all members of the
ACBA to network, practice firm
development, entertain clients and
experience Pittsburgh’s newest four

Young Lawyers Division Page

star rated golf destination. Keep
watching your YLD Sidebar to learn
how to participate in this great event.
We’re still looking for hole and skill
sponsors and would love to have your
firms on board.

My new plans for this year won’t
stop there. This fall, the YLD is hoping
to partner with the Women in the Law
Division to help fight gender bias and
inequality in the legal profession. I will
also be creating an ad hoc committee to
provide the YLD Council with findings
and recommendations on how to
increase diversity among the actively
involved YLD population. Increasing
law student membership in the ACBA
has always been one of my goals and I
also plan on getting the YLD more
involved with the local law schools to
provide mentoring, education and
social programs. All of this and more
will be shoehorned into the next 12
months, and I hope to have you by my
side for the ride.

Finally, although this is only my
first of six “Martini (Side)bars,” I
feel the need to express my sincerest
gratitude to those who helped me get
here and those that I know I can
count on for helping me get to where
I am going.

I need to thank my law firm, Robb
Leonard Mulvihill, for being wholly
supportive of me in my bar association

activities. As we all know, the bot-
tom line is that even we bar junkies
have paying jobs and we couldn’t do
what we do without the support of
our firms.

I also need to thank those that came
before me—Jim Creenan, Sheila
Burke, Katie Kenyon, Justin Goldstein,
Chad Wissinger and last but not least,
Hal Coffey—for getting me involved,
showing me how to lead the division
and setting a standard that is very
hard to match.

Of course it goes without saying, and
those just listed would agree, that we
couldn’t do what we do without Dorie
Schnippert, Pam DeCecco, Marlene
Ellis and David Blaner. I need to thank
all of them in advance for carrying me
through the sand when I’m sure I’ll
need it this year.

Lastly, I need to thank all of you;
without active young lawyers, I
wouldn’t be where I am and the
Division wouldn’t exist. I know that I
can count on all of you to help make
this the best YLD year ever. I look
forward to serving each and every one
of you, and want you to know that I am
always available to discuss your
ideas, desires and goals to help keep
this the best young lawyers division in
the country!

Get involved, get active and always
remember–This is your ACBA YLD. ■

David J. Pieton
Accredited Senior Appraiser
Certified Public Accountant

KFMR is an independent member of DFK International

Publicize Your Section and Committee News!
The ACBA Communications Department is eager to promote any special activity or newsworthy event
emanating from your Committee or Section of interest to ACBA members, the media, or the general public.
E-mail us at news@acba.org with the following information:
◆ Name and description of the event ◆ Date, time, and place of the event

◆ Name(s) of the sponsoring section/committee(s) ◆ Name(s) of speakers and titles of presentations

◆ How many people do you expect to attend? ◆ Name and phone number of a contact person

◆ Will there be an admission fee or ticket sales? If so, how much? ◆ Are reservations needed to attend the event? 

◆ Is there any other information you would like to share with us?

Thank you for your cooperation! ■
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Local lawyers pick up
construction tools for a good cause

By Tracy Carbasho

The support from the legal community
has been wonderful over the years,’’
said Vicki Johnson, administrative

assistant for Rebuilding Together
Pittsburgh (RTP). “They have assisted
RTP as board members, legal counsel,
house sponsors, contributors and presenting
sponsors of our fundraising events.’’

RTP is a non-profit organization that
rehabilitates houses for low-income
homeowners, particularly those who
are elderly or who have disabilities.
Volunteers perform a variety of
services, such as plumbing, electrical,
weatherization, safety modifications,
trash removal, cleaning, painting,
carpentry and concrete work.

Last year, 7,500 hours of time were
donated by volunteers and $386,000
worth of improvements were made to the
homes of 30 Allegheny County residents.

Johnson said RTP has helped more than
800 homeowners in Allegheny County with
repairs totaling $5.4 million since the
local program was started in 1993.

“At the end of the day, when you
realize you have improved a person’s
living conditions and their outlook on
life, that feeling is priceless,’’ said
Lynne Molyneaux, a member of the
marketing/public relations department
for the Pittsburgh Steelers who serves
on the board of RTP. “It is very
rewarding to see corporations, the
building trades, organizations and
individuals work together to help
their neighbors.’’

Local legal professionals have
experienced that same sense of sat-
isfaction from helping others through
the RTP effort.

James Restivo Jr., a partner at Reed
Smith, said the firm’s litigation group
sponsored a house 10 years ago and has
continued to support this worthwhile
cause. Firm employees take part in the
Rebuilding Day, which is held on the
last Saturday in April. On this day,
more than 1,000 unionized and
unskilled volunteers, including many
from law firms, work together to repair
between 30 and 35 homes.

“It was so rewarding that we have
done this every year since,’’ said
Restivo. “It is now a Reed Smith
Pittsburgh office function and we get
so many volunteers that we need to
limit a person’s workday to half a day
and we have two shifts of workers.’’

RTP’s major fundraiser during the
year is the North Shore Club Noir event
held at Heinz Field. The third annual
event was held this year on July 13 with
more than 500 people in attendance.
The event was sponsored by Reed
Smith; Meyer, Unkovic & Scott and
Thorp Reed & Armstrong.

“Proceeds from the Club Noir event
are used primarily to support programs
that RTP offers throughout the year,
including a program we call Operation
Urgent Care that provides emergency
services, such as furnace and roof
repairs, outside of the annual Rebuild-
ing Day,’’ said Chad Michaelson, an
associate at Meyer, Unkovic & Scott
and vice president of RTP’s Board of
Directors. “While RTP always needs
sponsors for Rebuilding Day, it is much

more difficult to obtain funds that it
can use throughout the year to help
those in immediate need.’’

Special funding for year-round
services is provided by foundations and
partnerships with local utility companies,
the Allegheny County Area Agency on
Aging and various corporations.

Meyer, Unkovic & Scott helped
organize the first annual Club Noir
event in 2005.

“Pittsburgh is unique in that it has a
great deal of elderly residents living in
substandard housing,’’ said Michaelson.
“Thus, it is an excellent opportunity for
lawyers to get involved with a cause that
really has an effect on our community. In
my experience, the Rebuilding Day is a
great team-building exercise because it
allows a group of co-workers to spend a
day actually rebuilding a home.’’

Danny Cerrone, an associate at
Thorp Reed & Armstrong, served as
the liaison between the firm and the
Club Noir event. He said Mark Nowak,
a partner at the firm, became involved

From the ACBA

PHOTO BY JIM RESTIVO

Volunteers participating in Rebuilding Together Pittsburgh planted flowers and shrubbery to beautify a Lawrenceville neighborhood. Jim Martin (shoveling in the foreground), a partner at
Reed Smith, was among those who helped during the Rebuilding Day in April.

Continued on page 10
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Larry Chaban presented with
PaTLA’s Amicus Curiae Award
By Tracy Carbasho

The behind-the-scenes amicus
work done by Larry Chaban has
made a significant difference in

the lives of injured workers throughout
the Commonwealth.

“He has been a tireless champion
for injured workers and consumers in
Pennsylvania,’’ said Ruben Honik,
president of the Pennsylvania Trial
Lawyers Association in Philadelphia.
“During his tenure on the PaTLA’s
Amicus Curiae Committee, he has been
an excellent advocate and superb
strategy planner.’’

Chaban, a sole practitioner who
focuses on workers’ compensation,
Social Security disability and
labor/employment issues, was honored
by the PaTLA on July 7 during an
awards dinner in Hershey. He
received the 2007 George F. Douglas
Jr. Amicus Curiae Award, which rec-
ognizes outstanding accomplishments
in brief writing and oral arguments
before the state’s highest courts.
Chaban is well-known for his prolific
and effective brief writing.

“It’s a big honor and validation of
not just the work I’m doing, but also the
work that is being done by everyone on
the Amicus Curiae Committee,’’ said
Chaban, who received his law degree
from the University of Pittsburgh in
1980. “It’s rewarding to know committee

members are helping to shape laws
that benefit injured people.’’

Chaban, who serves in an of counsel
capacity to AlpernSchubert, joined the
committee in 1998 at the request of
Thomas Baumann, a shareholder at
Abes Baumann. Both men became
active in the PaTLA in the early 1990s
and worked together on several briefs.
Baumann was serving as vice chairman
of the committee when he recruited
Chaban to be a member.

“We were encouraged to bring good
people onto the committee and Larry is
one of the smartest people I know. The
people serving on this committee have
to be good lawyers, good writers and
hard workers,’’ said Baumann. “I’ve
had the pleasure of working on briefs
with him and I can tell you that it’s the
intellectual equivalent of wrestling an
alligator. He’s very passionate about
what he does.’’

Chaban, 52, has been very active on the
Amicus Curiae Committee, and has also
chaired the Workers’ Compensation Section
and served on the Board of Governors.

Last year, he played a key role in
helping to create a new law that
streamlines Pennsylvania’s workers’
compensation system without restricting
the rights of injured workers. The
legislation, signed by Gov. Ed Rendell in
November, was developed in cooperation
with the PaTLA and the Pennsylvania
Chamber of Business and Industry.

“Larry is dedicated to helping
individuals who have been injured at
work or discriminated against by an
employer,’’ said Richard Schubert of
AlpernSchubert. “This passion and
dedication carry over to his amicus work.
Even though he may not personally
represent the claimant in the amicus
matter, his zeal for the cause of the
litigant is no less.’’

Schubert noted that Chaban was
instrumental in convincing state
legislators to amend the compensation
laws to include an uninsured guarantee
fund for workers whose employers do
not have compensation insurance. In
the past, these workers had little
recourse except to sue the employers
in Common Pleas Court, which would
usually be a lengthy process yielding
little in terms of financial compensation
for the workers. Now, there is a source
of assured benefits for workers who fall
into this category.

“Larry’s knowledge of workers’
compensation law is rivaled by few in
the state,’’ added Schubert. “He is
recognized around the state as an
authority in the field.’’

Schubert also pointed out that
Chaban spends a lot of his free time on
weekends and in the evenings working
on amicus matters.

“He pushes himself to aid the work-
ers involved in the litigation, as well as
other workers who would benefit from

an appellate decision in an amicus
matter which favors the rights of
workers,’’ said Schubert. “He throws
himself into any case that he believes
will have a significant impact on the
field of workers’ compensation.’’

Amicus work is done on a volunteer
basis and the attorneys who participate
pay all of the expenses. Amicus volunteers
file briefs and present arguments on
behalf of consumers in such areas as
workers’ compensation, auto insurance
law and medical malpractice.

The mission of the committee is
to file briefs in the appellate courts
to support cases which are impor-
tant to PaTLA members. Through
its committee, the association
strives to maintain a high profile in
state and federal courts by promoting
the rights of individuals and the goals
of the membership. The committee
decides which cases to support
after going through a fairly complex
voting process.

“The work that committee mem-
bers do is rewarding in regard to the
results we obtain,’’ said Chaban.
“It’s important to the people who get
hurt in Pennsylvania because the
lawyers representing these individuals
typically don’t have the support that
the defendants do. Therefore, it’s
important to make sure issues are
framed correctly to get the attention
of the courts.’’ ■

CMU’s Academy for Life Long Learning premieres
Archibald Cox: The Call of Public Service
By Charlie Chulack

The Carnegie Mellon University
Academy for Life Long Learning
recently hosted a screening of the

documentary Archibald Cox: The Call
of Public Service. The film specifically
focuses on Cox’s career in public
service including his tenures as the
chair of the Wage Stabilization Board
under President Truman, Solicitor
General under President Kennedy and
Special Prosecutor of the Watergate
Special Prosecution Force under
President Nixon.

The production of the documentary
was orchestrated by Jodi Wu. Wu, who
was born and raised in Hudson, Ohio,
graduated Phi Beta Kappa in 2006
from the University of Chicago with a
Bachelor of Arts in political science.
She is scheduled to attend Stanford
University School of Law in the fall.
Her inspiration for the film grew out of
her interest in public service and the
law. Taking a year off between her
undergraduate education and law
school, Wu came to Pittsburgh to work
on the film with Duquesne University
School of Law Professor Ken Gormley
and film producer Ken Love. She
co-wrote the documentary with
Gormley, who also served as the
executive producer along with Love.
Funding for the film was provided by
Love and the Heinz Endowment.

Eric Springer from the law firm of
Horty, Springer & Mattern introduced
Wu on the evening the film was shown
and both Gormley and Wu answered
questions following the presentation of
the film. Gormley, who wrote the
biography Archibald Cox: Conscience
of a Nation and was one of Cox’s
students, endearingly related his

experience researching, interviewing
and learning under Cox.

Wu candidly admitted that a part of
her motivation to present Archibald
Cox’s commitment to public service
arose out of her observation that many
of her peers had strayed from the
responsibility of giving back to their
communities. She hopes that the
documentary will ultimately create a
dialogue among young people concerning
the responsibility each of us has to
engage in public service, whether on a
full-time or part-time basis.

The documentary pays tribute to
Archibald Cox and his lifelong com-
mitment to public service by present-
ing the work that he did as the chair
of the Wage Stabilization Board,
Solicitor General and Special Prose-
cutor in the Watergate scandal.
Included in the film is the last on-
camera interview with Cox before his
death in 2004, as well as interviews
with colleagues who worked with Cox
throughout his life.

Wu conceded that it is difficult to
identify the most fascinating aspect of
Cox’s rich history, but acknowledged
that she admired his ability to conduct
the Special Prosecution Force with
unparalleled integrity. She also recognized
the important role that Cox played in
shaping civil rights in America through
the numerous landmark cases he
argued as Solicitor General. Finally,
she noted her appreciation of Cox’s
decision to walk away with dignity
from his position as chair of the Wage
Stabilization Board because of a dispute
with President Truman over the
approval of wage hikes for the United
Mine Workers.

Lester Berkowitz from the Carnegie
Mellon University Academy of Lifelong

Learning expressed great enthusiasm
for the documentary and declared that
the presentation of the film to the
members of the organization was one of
the finest evenings they had. The
Academy of Life Long Learning is a
dynamic organization consisting pri-
marily of volunteers and offers
courses to 1,300 members in the
spring, summer and fall. Berkowitz
indicated that the organization’s
interest in the documentary was
rooted in the fact that many of ALL’s
members were contemporaries of
Cox and two of the members were

Cox’s students at the Harvard School
of Law.

The documentary and the response
of the audience were reflective of the
enduring and profound effect that
Cox’s work had on the law and the
United States in general. Cox would
have undoubtedly been pleased to
know that Wu shared his perception
that the United States had suffered
an erosion in the ideal of giving back
to the community and as a result
was attempting to revive his mes-
sage regarding the importance of
public service. ■

PHOTO BY LISA WOLFE

Jodi Wu and Ken Gormley answer questions after the premiere of Archibald Cox: The
Call of Public Service on Wednesday, April 18.
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Custody Conciliation Project provides
opportunity to help settle custody disputes
By Lisa M. Wolfe

A ttorneys looking for an opportunity
to provide worthwhile pro bono
services to deserving clients

without committing to a long term
representation should look no further.
The Custody Conciliation Project, a
collaboration between the Pro Bono
Center, the Pittsburgh Pro Bono Part-
nership and the Allegheny County Court
of Common Pleas, provides such an
opportunity. The project, which is
administered by Eckert Seamans Cherin
Mellott, was launched in November, but
has only recently become fully active.

Allegheny County is no different than
the rest of the country when it comes to
trying to meet the huge need for attorneys
to volunteer their time to assist the
indigent in family law matters. There
simply are not enough family law attorneys
to meet that need, making it necessary
to find a way to train non-family law
attorneys to assist in this area. In an
effort to resolve this problem, Lorrie
Albert, Allegheny County Bar Foundation
Pro Bono Coordinator, held a focus group
meeting with Administrative Judge Kim
Berkeley Clark, Court Administrator
Cynthia Stoltz, Barbara Kern from
Neighborhood Legal Services Association,
Amy Ross, the Custody Department Man-
ager, and other key family law attorneys
to discuss what could be done to combat
the lack of pro bono family law assistance.

“We were looking for a project with
limited representation so that non-family

law attorneys could feel comfortable
handling a case in this area,” said Albert.
“Custody conciliation fits this criteria
because it is a limited representation
and takes four to five hours from start
to finish in most instances.”

A custody conciliation is generally a
last ditch effort for parties to settle
their custody dispute before the case
really begins to engage in litigation.
With the Custody Conciliation Project,
once the conciliation is completed, the
attorney’s role in the case is finished.

Albert said that this was designed as
a Pittsburgh Pro Bono Partnership Sig-
nature Project, which usually consists of
projects where two of the Partnership’s
25 member firms and corporate legal
departments join efforts to participate in a
pro bono project. This signature project
is different from the others because all
25 member firms and corporations are
providing attorneys to the program. Each
firm or corporate legal department is able
to designate a point person to work with
Rachel Klink, the Eckert Seamans para-
legal who is administering the program.

“I’ve been an attorney with Eckert for
four years, and I’ve been active with the
Partnership board for the past two years,”
said Sarah Shannon, an attorney with
Eckert Seamans. “We had never done a
Signature Project before, and were
looking to take on a new pro bono initiative.
The Custody Conciliation Project seemed
perfect for us. This is a Partnership-wide
opportunity for attorneys who want to be
involved with the program.”

Klink said that as of late June, there
were about 55 attorneys actively taking
referrals for cases. The project has been
receiving more requests for cases than
can be assigned out and as word of the
project spreads, the number of requests for
assistance has been steadily increasing.

Stoltz and Amy Ross, the Children’s
Court Custody Department manager,
said that they believe having an attorney
present for the conciliation helps the
parties to work together, compromise
and focus on the best interests of their
children. Ross said that the volunteer
attorney is able to be supportive,
encourage realistic outcomes and
negotiate custody issues. This helps to
minimize the emotional trauma to the
parties involved and increases the
success rates for the conciliations.

Klink reported that approximately 80
percent of volunteers have reported leav-
ing their conciliation with a consent order.

Shannon stressed that the success rate
is the result of the work of attorneys from
all backgrounds, not strictly from attorneys
with a background in family law.

“At our training the other day, a
gentleman was very excited at the
prospect of being able to take his years
of experience as an attorney who had
honed his negotiation skills and apply
those skills to a new setting. That is the
attitude we want all of our attorneys to
have. This is a project that is very doable.”

Keenan Holmes, a first year attorney
in the labor & employment division of
Eckert Seamans, has volunteered for

six custody conciliation cases in the
past few months. He said that the
experience he has gained through the
project has been invaluable to him.

“As a young associate, you’re not
given the opportunity to talk to clients
right off the bat. This was a great way
to get experience thinking on my feet.
The experience component has been
great for me,” said Holmes. “I’m also
personally passionate about community
service. This project is a great service
for those who can’t necessarily afford
an attorney.”

Shannon received a 2007 Pro Bono
Award from the Pennsylvania Bar
Association for her work in developing
and implementing the Custody Con-
ciliation Project.

“Winning the PBA Pro Bono Award
felt great,” said Shannon. “The award
was not about me. It was about the
project and all the people committed to
it on a regular basis, including Rachel.
The award is a great thing that honors
the program.”

“Another positive to the program is
that there is a real feeling of satisfaction
at the end of a conciliation. In two out of
three cases, you walk out, your client is
satisfied with the result and you have a
signed court order. More often than not,
you’re really able to effect change for
your client, especially when there’s an
attorney on the other side.”

For more information on the Custody
Conciliation Project, contact Lorrie
Albert at 412-402-6677. ■

We make it 
our business 
to cater 
to your business.
The Common Plea ****Chefs & catering team take
great pride and pleasure in bringing the freshest
and the best food to your boardroom or conference
room. For Business Lunches, Cocktail Receptions,
Formal Dinners, Corporate Meetings, or Special
Staff Events, whatever you’re planning make it your
business to call Martin Vecellio at 412.281.5140.
You have Martin’s word you won’t be disappointed. 

PS: In addition, Common Plea Catering also 
provides an extensive drop-off catering service 
such as Executive Box Lunches and Buffets. 

VISIT THE COMMON PLEA RESTAURANT AND MENTION YOU SAW THIS AD
IN THE LAWYERS JOURNAL AND RECEIVE 50% OFF OF YOUR ENTRÉE. 

The Common Plea in Uncommon Places
2945 Smallman Street, Pittsburgh PA, 15201 

412.281.5140 phone

Having the right team 
makes all the difference

Labor & Employment Attorneys
Pittsburgh, Pennsylvania
(412) 338-1100
www.rothmangordon.com

Louis B. Kushner, Esq. Stephen H. Jordan, Esq. Alan C. Blanco, Esq.
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BUSINESS LAW
Charitable Organizations:

From Ordinary to Extraordinary
Taught by the prosecuting attorney for the Bureau of

Charitable Organizations and Exec. Director of the PA Assn. of
Nonprofit Organizations, this is a primer on the essentials of nonprofit law.

Credits: 3 substantive • When: Thursday, August 2, 2007; 12:00 noon to 3:15 p.m.; registration begins
at 11:30 a.m. • Where: Koppers Bldg., 9th Fl., 436 Seventh Ave. • Tuition includes course book
and lunch: Member-Pa., or any co. bar assn.: $179; Member admitted after 1/1/03: $159; Nonmem-
ber: $199; Paralegals attending with an attorney: $99; Paralegals attending alone: $129; Judges & judi-
cial law clerks: $90; Judges & judicial law clerks admitted after 1/1/03: $80. Register with PBI.

CIVIL LITIGATION
Ohlbaum on Evidence—Advocacy:

Using the Rules of Evidence to Persuade
Learn how to take advantage of the Rules to become a more

persuasive courtroom advocate as Professor Ohlbaum demonstrates
ways in which evidence and advocacy interface.

Credits: 5 substantive, 1 ethics (Must attend entire program to receive ethics credit) • When: Wednesday,
August 1, 2007; 8:30 a.m. to 4:00 p.m.; registration begins at 8:00 a.m. • Where: Koppers Bldg., 9th
Fl., 436 Seventh Ave. • Tuition includes book, Ohlbaum on the Pennsylvania Rules of Evidence:
Member-Pa., or any co. bar assn.: $299; Member admitted after 1/1/03: $279; Nonmember: $319;
Paralegals attending with an attorney: $99; Paralegals attending alone: $129; Judges & judicial law
clerks: $150; Judges & judicial law clerks admitted after 1/1/03: $140. Register with PBI.

CRIMINAL LAW
Juvenile Procedural Rules, Ethics and

Post Dispositional Practices in Juvenile Court
Examines unique aspects/recent updates of Juvenile Procedure Rules;

ethical aspects of juvenile court practices; & post trial motions/appeals/
other aspects of “post dispositional practices.”

Credits: 2 substantive, 1 ethics (Must attend entire program to receive ethics credit) • When: Tuesday, August
7, 2007; 8:30 a.m. to 11:45 a.m., registration begins at 8:00 a.m. • Where: Koppers Bldg., 9th Fl., 436

Donald Minahan presented Allegheny
County Court of Common Pleas Senior
Judge Livingstone M. Johnson with the
Philip Werner Amram Award for his
dedication to the Allegheny County Bar
Association and the Bench-Bar Conference.

“I am honored, thrilled, and at the time
of the announcement was emotionally
overwhelmed, to be welcomed into the
still small group of distinguished
practitioners identified as Philip Werner
Amram Awardees,” said Johnson.

This year’s Friday evening enter-
tainment included comedian Michael
Loftus as well as Monte Carlo casino
games and Frank Sinatra tunes per-
formed by singer Guy Matone.

“I’ve been going to Bench-Bar for
11 years now,” said Solomon. “Through
the conference I’ve met and interacted
with attorneys and judges I never
would have met or interacted with
personally otherwise. This was the reason
Bench-Bar was started years ago and
it’s a fantastic reason to go. The cost
associated with Bench-Bar is low
compared with what you get, including
CLE and meals, as well as a fabulous
comedian. It’s crazy not to go up to
Seven Springs for the conference.” ■

BENCH-BAR continued from cover page

changed, the law of the case dictated that
summary judgment be denied, and the
USERRA claim should proceed to trial.

The court reiterated that Maxfield
succeeded in showing that his military
status was a motivating factor in
Cintas’ decisions against him on both
his transfers and ultimate termination.
Once a plaintiff produces evidence to

USERRA continued from page 4

at the inception of the RTP program
when it was called Christmas in April.

“Every year, we have sponsored a
house in April. This year, we worked
with Reed Smith and Meyer, Unkovic
& Scott to plan and promote the
fundraiser,’’ said Cerrone. “We were
given the task of soliciting about
1,200 people. We probably spent
more this year in helping with the
Club Noir event than we did in the
past by sponsoring a house. We gave
seven or eight months of time working
on the fundraiser.’’

Cerrone hopes that other firms will
follow the lead of those who have been
involved in helping RTP over the years.
Having three of the biggest law firms
in Pittsburgh sponsor Club Noir is a
good example for other firms to follow.

“We usually have 15 or 20 people
from the firm participating in
Rebuilding Day,’’ said Cerrone.
“Everyone pitches in from the partners
to associates and individuals who work
in the mailroom. RTP epitomizes what
is going on in Pittsburgh where we are
rebuilding from our steel town image to
more of an intellectual white-collar and
blue-collar town.’’

RTP is an opportunity for businesses
of all kinds to become involved in helping
individuals who are less fortunate.

Mellon Financial Corporation is an
example of a company that has provided
support for years.

“Mellon supports RTP with grants
for their Rebuilding Day activity and
Operation Urgent Care,’’ said Frank
Hammond, first vice president at
Mellon and an RTP board member. “In

GOOD CAUSE continued from page 6

Seventh Ave. • Tuition includes course book: Member-Pa., or any co. bar assn.: $169; Member
admitted after 1/1/03: $149; Nonmember: $189; Paralegals attending with an attorney: $99; Paralegals
attending alone: $129; Judges & judicial law clerks: $85; Judges & judicial law clerks admitted after
1/1/03: $75. Register with PBI.

ENVIRONMENTAL
LAW

Climate Change Law for
Pennsylvania Lawyers

New course explores a cutting issue that has already begun to affect
Pennsylvania lawyers and their clients. These laws, initiatives and

cases will have broad and lasting effects.
Credits: 5 substantive, 1 ethics • When: Wednesday, July 25, 2007; 8:30 a.m. to 4:30 p.m.; registration
begins at 8:00 a.m. • Where: Koppers Bldg., 9th Fl., 436 Seventh Ave. • Tuition includes course
book: Member-Pa., or any co. bar assn.: $199; Member admitted after 1/1/03: $179; Nonmember:
$219; Paralegals attending with an attorney: $99; Paralegals attending alone: $129; Judges & judicial
law clerks: $100; Judges & judicial law clerks admitted after 1/1/03: $90. Register with PBI.

FAMILY LAW
Trying a Melzer Case

Lawyers must be conversant with Melzer if handling divorce and
support matters. Learn when this type of analysis must be effectuated

and the law and technique behind a successful result.
Credits: 4 substantive • When: Wednesday, August 8, 2007; 9:00 a.m. to 1:15 p.m., registration begins
at 8:30 a.m. • Where: Koppers Bldg., 9th Fl., 436 Seventh Ave. • Tuition includes course book:
Member-Pa., or any co. bar assn.: $199; Member admitted after 1/1/03: $179; Nonmember: $219;
Paralegals attending with an attorney: $99; Paralegals attending alone: $129; Judges & judicial law
clerks: $100; Judges & judicial law clerks admitted after 1/1/03: $90. Register with PBI.

REAL ESTATE
PRACTICE

Condominiums in a Volatile Market
Whether you represent the buyer, seller, lender, developer,

contractor or architect in a condominium matter, you need to
know what is going on. Afternoon program with lunch.

Credits: 2 substantive • When: Thursday, July 26, 2007; 12:00 noon to 2:00 p.m., with registration
beginning at 11:30 a.m. • Where: Koppers Bldg., 9th Fl., 436 Seventh Ave. • Tuition (includes
course book and lunch): Member-Pa., or any co. bar assn.: $149; Member admitted after 1/1/03:
$129; Nonmember: $169; Paralegals attending with an attorney: $99; Paralegals attending alone:
$129; Judges & judicial law clerks: $75; Judges & judicial law clerks admitted after 1/1/03: $65. Regis-
ter with PBI.

Continuing Legal Education
sponsored by the ACBA and PBI

C L E  P R O G R A M S

ACBA Registration Information: Register for any of these programs via: Mail: CLE Dept., ACBA, 400
Koppers Building, 436 Seventh Avenue, Pittsburgh, PA 15219; Fax 412-261-6438; Phone: 412-402-6613.
PBI Registration Information: MAIL: PBI, 5080 Ritter Road, Mechanicsburg, PA 17055-6903; FAX:
(717) 796-2348; PHONE: (717) 796-0804 or (800) 932-4637; ON THE WEB: www.pbi.org. All PBI CLE
programs are sponsored by The Pennsylvania Bar Institute & The Allegheny County Bar Association.

addition, Mellon is a sponsor of their
annual fundraiser, North Shore Club
Noir, and fields a team of volunteers to
work on a house during Rebuilding Day.’’

Hammond said other businesses can
become involved by contributing money,
time, volunteers or services. Some busi-
nesses provide valuable in-kind support
of materials or skilled labor, while others
provide funds for home improvements
and the critical operation of emergency
repair programs. It is possible for busi-
nesses to provide all three things-in-kind
services, money and labor-and this
type of giving is highly encouraged.

“In an area of aged, obsolete and
neglected housing, we find our
lower-income seniors are most vul-
nerable to problems associated with
deteriorating living conditions,’’ noted
Hammond. “To ensure our neighbor-
hoods remain vital and our seniors are
able to age in place, we must reach
out and assist those unable to do the
necessary work themselves. In this
way, businesses can do something
positive and long-lasting to ensure the
vibrancy of our communities and the
well-being of the people living there.’’

The list of law firms that sponsored
or contributed to this year’s Club Noir
includes, but may not be limited to
Meyer, Unkovic & Scott; Reed Smith;
Thorp Reed & Armstrong; Goldberg,
Persky & White; Logan and Company;
and Tucker Arensberg. Choice Counsel,
which provides temporary legal
professionals, and Powers Garrison
and Hughes, a provider of court
reporting services, also contributed to
make the event a success. The list
includes firms who were on board as
of mid-June. ■

support a finding that military status
was a motivating factor in an adverse
employment decision, the burden of
proof shifts to the employer to show
that it would have taken the same
actions absent that military status.
Cintas failed to do so. Maxfield was
transferred on the day he returned
from military leave. In addition, the
company called the military base to
determine whether Maxfield’s presence
was imperative and visited the base to
discuss sales deficits. Cintas’ explanation
for the firing (that Maxfield had been
dishonest regarding his sick and
vacation days) was inconsistent with the
company’s policy related to those days.

An employer violates the USERRA
when military service is a motivating
factor, even if it is not the sole factor,
for an adverse action against an armed
service member, unless it can prove
that it would have taken the same
action even without the military status.
In this case, Cintas simply submitted
an affidavit of the decision-maker
stating that he would have made the
same decision, with or without Maxfield’s
military status. There is no indication
that Cintas submitted evidence of
similar disciplinary actions related to
non-military employees, or that Maxfield
violated a written policy of the company
for which discipline was merited. Once
again, the court points out the importance
of the consistent application of policies,
and full and objective documentation of
employee violations. In this case, such
consistency and documentation of the
same may have changed the outcome
of the case. ■

Copyright © Dickie, McCamey & Chilcote,
2007. All rights reserved.



News and Notes
The ACBA congratulates Graphics

Supervisor Christopher Klink and
Circulation Coordinator Brenda
Montoy on their July 7, 2007 wedding.
Both Christopher and Brenda work in
the ACBA’s Communications and
Publications Department.

◆    ◆    ◆
Eckert Seamans

Cherin & Mellott,
LLC announced
that John F. Meck
was among Pitts-
burgh’s top 50
attorneys named by
Pennsylvania Super
Lawyers 2007. 

◆    ◆    ◆
Tucker Arensberg

announced that
William Campbell

Ries was appointed chair of the
Pennsylvania Joint State Government
Commission’s Advisory Committee to
advise on the Kilbuck Township Landslide.

◆    ◆    ◆
Robert S. Bernstein, managing

partner of Bernstein Law Firm, P.C.,
has been named a Pennsylvania Super
Lawyer for 2007.

◆    ◆    ◆
Richard L. Byrne,

a patent attorney with
The Webb Law Firm,
has been named a
2007 Pennsylvania
Super Lawyer.

◆    ◆    ◆
Eckert Seamans

Cherin and Mellott,
LLC announced that
Sarah L. Shannon
received a 2007 Pro
Bono Award from

the Pennsylvania Bar Association for her
work in helping to develop and implement
the Pittsburgh Pro Bono Partnership’s
Custody Conciliation Project.

◆    ◆    ◆
Grogan Graffam, P.C. announced

that Bethann R. Lloyd was recently
elected to the Academy of Trial
Lawyers of Allegheny County.

◆    ◆    ◆
James W. Young,

Jr., a partner in the
law firm of Willman
& Arnold, LLP, has
been named a 2007
Pennsylvania Super
Lawyer.

◆    ◆    ◆
Babst, Calland,

Clements and Zom-
nir, P.C. was listed as
one of the three top
environmental law

practices in Pennsylvania by Chambers
& Partners’ Chambers USA: America’s
Leading Lawyers for Business 2007.

◆    ◆    ◆
Springer Bush & Perry, P.C. announced

that Julian E. Gray has been named a 2007
Pennsylvania Super Lawyer for elder law.

◆    ◆    ◆
Frederick B. Goldsmith, managing

member of Goldsmith & Ogrodowski,
LLC, was named a 2007 Pennsylvania
Super Lawyer in the field of trans-
portation/maritime law.  Goldsmith
was also elected treasurer of the ACBA
Federal Court Section Council.

◆    ◆    ◆
Babst, Calland, Clements and Zomnir,

P.C. announced that Chester R. Babst III,
Donald C. Bluedorn II, Dean A. Calland,
Kevin J. Garber, Lindsay P. Howard and
Joseph K. Reinhart; Norman E. Gilkey,
Heather S. Heidelbaugh, D. Matthew
Jameson III, Blaine A. Lucas, Sally Griffith
Cimini, Maureen P. Kelly, Mark D. Shepard
and Ted Wesolowski were named Penn-
sylvania Super Lawyers. Of these 14 BCCZ
lawyers, Babst, Calland, Gilkey and Kelly
were recognized as some of the “Top 50”
Pittsburgh Super Lawyers. Kelly was
also recognized as one of Pennsylvania's
“Top 50” Female Super Lawyers.
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People on the Move
Buchanan Ingersoll & Rooney

announced that Charles G. Knox and
Carrie Kochenbach have rejoined the
firm’s real estate department.

◆    ◆    ◆
Cohen & Grigsby announced the

appointment of attorneys to key posi-
tions within the firm. Mark R. Stabile
has been named the firm’s executive
vice president. James D. Chiafullo has
been named vice president of the tech-
nology department. Andrew M. Roman
has been named practice group head
for the litigation practice group. Kerrin
M. Kowach has been named assistant
practice group head for the litigation
practice group. Jonathan M. Schmer-
ling has been named practice group
head for the estates & trusts practice
group. Mario Santilli Jr. has been
named assistant practice group head
for the estates & trusts practice group.
W. Scott Hardy has been named assis-
tant practice group head for the labor &
employment practice group.

◆    ◆    ◆
Burns, White & Hickton, LLC,

announced the appointment of Amy J.
Carnicella, F. Bradley Christof and Car-
los R. Diaz as associates. Carnicella
and Diaz work in the firm’s transporta-
tion group, and Christof has joined the
firm’s litigation group.

◆    ◆    ◆
Kenneth C. Foltz,

Sr. recently joined
Leech Tishman
Fuscaldo & Lampl,
LLC, as the newest
addition to their
corporate, real
estate and govern-
ment relations
practice groups.

◆    ◆    ◆
Lynch Weis, LLC

announced the
expansion of the

firm with the addition of Adam L.
Henry as an associate in the commer-
cial litigation group.

◆    ◆    ◆
Duane Morris is pleased to

announce that Kenneth M. Argentieri,
Albert Bates, Jr., Edward B. Gentilcore,
John M. Tedder, Julie S. Greenberg have
joined the firm’s trial practice group.

◆    ◆    ◆
David Kirk has joined the tax group

of Arnold & Porter LLP in Washington,
DC after spending the last nine years
with Deloitte’s Pittsburgh and Wash-
ington national tax offices. His practice
consists primarily of passthrough tax
and tax & estate planning for high net
worth individuals.

◆    ◆    ◆
Springer Bush & Perry P.C. is pleased

to announce that Jennifer Rose has
joined the firm as an associate attorney
in the elder law practice group.

◆    ◆    ◆
Eckert Seamans Cherin and Mel-

lott, LLC today announced that attor-
neys Stephen A. Bucchianeri and
Miranda E. Nickles have joined the
firm as associates.

Changes in Status
Joseph James DeSantis was placed

on temporary suspension from the
practice of law in the U.S. District
Court for the Western District of Penn-
sylvania effective June 25.

◆    ◆    ◆
Michael Levine was suspended on

consent from the U.S. District Court for
the Western District of Pennsylvania
for a period of one year consecutive to
the suspension imposed by the court on
March 6, 2007. ■

All submissions for “Bar Briefs” or “In
Memoriam” should be sent to the atten-
tion of David Blaner, ACBA Executive
Director, 400 Koppers Building, 436 Sev-
enth Ave., Pittsburgh, Pa., 15219, or e-
mailed to dblaner@acba.org.

Lawyers’ Mart

EMPLOYMENT

SOLE PRACTITIONERS AND SMALL LAW FIRMS—
Growth minded, regional law firm seeks to expand by con-
sidering mergers with sole practitioners or smaller firms
with established practices. Interested respondents will be
those who can benefit from the increased resources of a
larger firm, and who will appreciate the added security of
being able to depend on multiple partners and multiple
offices. All practice areas considered. Respond in confi-
dence to D157, Pittsburgh Legal Journal, 436 Seventh
Avenue, 400 Koppers Bldg., Pittsburgh, PA 15219.

PROCESS SERVICE
INVESTIGATING

THE IMPOSSIBLE WE DO RIGHT AWAY! MIRACLES TAKE
A LITTLE TIME. EMPIRE INVESTIGATION (412) 921-4046.
Visit us on our website, www.empireinv.com

TOXICOLOGY

Clinical Toxicologist, Biomedical Scientist, Expert Witness, sev-
eral years experience of court testimonies. www.drknrao.com
412-849-1292 (cell); 412-833-4643 (home).

APPRAISALS

ANTIQUE AUTO APPRAISALS for all vehicles 1900 to 1990.
Expert Witness. Certified Appraiser - K. Merusi. 412-731-2878.

GILMORE AUCTION GALLERIES—Estate appraisals. Com-
plete auction service. (724) 684-4666. James R. Gilmore.

DOCUMENT EXAMINER/
HANDWRITING

J. WRIGHT LEONARD, BCFE, CDE. Certified. Experienced in
Federal, State & Local Courts. Testimony in Civil & Criminal
Matters. 215-735-4000.

ECONOMIST/VOC. EXPERT

WM. HOUSTON REED, Ph.D.—20 yrs. of forensic econom-
ics & vocational eval. expertise in one report. 412-415-1136.

EXPERT WITNESS

ACCIDENT RECONSTRUCTION, FORENSIC ENGINEERING. Ira
S. Kuperstein, Ph.D., P.E. Extensive experience. (412) 318-4253.

Bar Briefs

John F.
Meck

Richard L.
Byrne

James W.
Young, Jr.

Kenneth C.
Foltz, Sr.

In Memoriam

Lester S. Rubenstein
passed away on Wednesday,
June 6 at the age of 83.

Rubenstein received both
his undergraduate and law
degree from the University of
Pittsburgh. He joined the
Allegheny County Bar
Association in 1951.

Rubenstein was the
beloved husband of the late
Bernice Wolf Rubenstein. He
is survived by his sons,
Steven and Philip; his grand-
children Michelle, Sara, Eliz-
abeth and Samuel; and his
great grandchildren David
and Kimberly. ■

Lester S. Rubenstein, 1924-2007

Templeton Smith passed
away on June 15, 2007 at
the age of 87.

Smith received his under-
graduate, law and business
school degrees from Harvard.
After serving in the Navy
during WWII, Smith joined the
Koppers Co. legal department.

Smith started his career as
a labor attorney, but he later
chose to focus his career on
environmental law. As a lawyer for
Koppers, Smith was able to travel
around the world. He was even able to

stay at the palace of the
Japanese emperor.

In his spare time, Smith
built his own furniture, grew
and cared for over 25 acres
of trees, and studied and
practiced photography. He was
also active in the community,
serving on the Mount
Lebanon school board and
zoning hearing board.

Smith is survived by his
wife of 59 years, Nellie; his son
Templeton and his daughter, Eliza; and
five grandchildren. ■

Templeton Smith, 1919-2007
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