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ACBA member chosen as
Gender Equality Coordinator
By Tracy Carbasho

Linda Varrenti Hernandez is accus-
tomed to being a trailblazer in the
legal profession, so she is well

prepared for her new position as the
nation’s first gender equality coordina-
tor for a bar association.

She began serving in this capacity for
the Allegheny County Bar Association on
July 16. She was also one of the first
attorneys to participate two years ago in
the Lawyers on Loan project, a cutting-
edge program where law firm associates
take time away from their practice to do
full-time pro bono work at the Neighbor-
hood Legal Services Association.

“A colleague sent me an e-mail
recently that said ‘you’re the only per-
son I know who takes positions that
weren’t positions before you took
them,’’’ said Hernandez. “I have always
been blessed with enormous opportuni-
ties and I am attracted to work for
which I feel pride. The law is a noble
profession and I believe lawyers want
to serve and strive for equality for all.”

“It is a thrill for me to work on a
project that can change systems for the
better. My work at the NLSA taught me
how important that was for me person-
ally. To have this opportunity now is a
blessing. It allows me to take all of my
personal and professional experiences
and use them for the benefit of others.’’

ACBA President Ken Gormley said
Hernandez was a good choice for the
position because she is passionate
about the work being done by the asso-
ciation’s Gender Equality Task Force
and the Women in the Law Division.
She has also been involved with issues
pertaining to women in the profession
for many years.

“She has a sophisticated under-
standing of the problems we face here
and she has a desire to take the neces-
sary steps toward addressing the
issues,’’ said Gormley.

The idea to create the new position
stemmed from the work being done by
the task force, which is co-chaired by
U.S. Magistrate Judge Lisa Pupo Leni-
han and Gary Hunt, managing share-
holder at Tucker Arensberg. The task
force has been meeting on a regular
basis to address the results of a survey
commissioned by the Women in the
Law Division in 2005.

The survey, which was intended to
determine how the role of women in
the legal profession has changed over
the past 15 years, netted results that
were both alarming and disappointing.
The results showed that approximate-
ly 60 percent of the women who
responded to the survey believe their
professional career development has
been impacted to some degree by dis-
criminatory practices.

The survey findings also revealed
that women working in the legal field
are earning less than men. In particu-
lar, the results show 20 percent of men
earn more than $250,000 per year,
while only five percent of women are in
this income bracket. Women earning
$300,000 or more per year are working
an average of 10 hours more per week
than men taking home the same
amount of money.

“The task force has grown in scope
and number of projects. It made sense
to have one person coordinate all of this
work,’’ said Gormley. “The first mile-
stone will be taking the work of the four
task force subcommittees and turning it
into a comprehensive report, which will
include recommendations for best prac-
tices that lawyers throughout the coun-
try have adopted to deal with problems
that have led to gender inequality.’’

The report will serve as a blueprint
for law firms and legal employers to
use as a guide. Hernandez will meet
with managing partners at firms, cor-
porate legal counsel and other legal
employers to provide them with valu-
able information to help them incorpo-
rate best practices into their business.

She has already outlined short-term

and long-term objectives she would like
to achieve. First, she would like to keep
the lines of communication open between
women in the legal profession so they can
exchange ideas and share experiences.
She would also like to develop programs
that promote mentoring and address
issues relevant to women serving as rain-
makers at law firms.

“People may have been taught how to
be effective mentors, but the concept of
rainmaking is not taught in law school
even though it is quite important in the
real world,’’ she noted. “Positive results
for women in the profession can lead to
positive results for the entire system.’’

Her long-term goals are to keep
women from leaving the profession,
open a dialog between all attorneys
about gender equality, address com-
pensation inequities and develop the
best practices.

“The long-term goals will become
more apparent when all of the task
force subcommittees have prepared
their final reports,’’ she said. “I antici-
pate they will mirror the issues
addressed in the survey and I’m sure
there will be others that we are not
aware of yet. This is a fluid process and
flexibility will be an important charac-
teristic of all those involved.’’

Hernandez believes the new position
is necessary because the volume of
work required to address such a large
issue, which affects men and women, is
too great to be done by volunteers.

“There must be a gatekeeper to
ensure that the effort stays on track
and to evaluate the progress at any
given time,’’ she said. “We need to keep
the momentum of the task force going
because this could be a precedent.

“The creation of this position shows
there is a strong commitment on behalf
of the entire bar — men and women —
or they wouldn’t have agreed to fund
such an endeavor,’’ she added. “This
issue gains importance because people
are willing to put resources into it.’’

Hernandez commended the task
force members for the diligent effort
they have put forth and the work they
have completed. Gormley participates
on the task force and believes the
addition of a coordinator will lead to
positive results.

“Our ambitious goal is to make
progress that can be seen and meas-
ured by developing the blueprint of
best practices,’’ he said. “In the
process, we hope to establish a new
standard of excellence that can serve
as a model for bar associations across
the country.’’

ACBA Executive Director David A.
Blaner said the bar association has
vowed to be proactive and to champi-
on significant change regarding gen-
der equality.

“Because the results of our survey
were similar to those in other cities, it
would have been easy to maintain the
status quo,’’ said Blaner. “However, our
members know that we do not take the
easy way out, especially when some-
thing is impacting people’s rights.’’

Linda Hernandez

Continued on page 7

Shop closing leads
to landlord-tenant
law discussion
By Tracy Carbasho

The closing of a Market Square
barbershop amid allegations of
illegal drug activity has prompt-

ed local attorneys to discuss the rights
and responsibilities of both landlords
and tenants.

“Legally, a landlord assumes no lia-
bility unless he knows about the illegal
activities,’’ said Bob Leight, a partner
and leader of the business and regulato-
ry practice group at Pietragallo Bosick
and Gordon. “Under state and federal
laws, if a person operating a business is
also the owner, the property could be
seized and forfeited to the government.’’

Leight is a former FBI agent and
federal prosecutor who has seen
numerous cases where the tenant of a
commercial building uses the property
as the location for criminal activities.
State nuisance laws are frequently
used to address problems at bars
where underage individuals are being
served, narcotics are being sold or the
patrons are permitted to be unruly.

There is a general consensus among
attorneys that renting commercial
property requires due diligence by
both the landlord and the tenant to
ensure neither party is left in the lurch
if the arrangement goes sour.

“Most leases include detailed tenant
warranties that can limit the use of the
space to a specified purpose, such as
using it for office space or operating a
restaurant,’’ said Eric Zagrocki, a
member of the real estate group at Eck-
ert Seamans Cherin & Mellott. “The
warranties will provide that the tenant
is responsible for complying with all
laws, ordinances and regulations
regarding both the business and the
use of the leased space.’’

He said a lease typically includes a
separate provision prohibiting the ten-
ant from engaging in any illegal activi-
ty on the premises. If the tenant
breaches these warranties, the land-
lord can evict the business owner as a
remedy to the situation. He also noted
that the Landlord Tenant Act and the
Controlled Substances Drug, Device
and Cosmetic Act may be helpful to the
landlord when a tenant uses or sells
illegal drugs on the premises.

“If a tenant complies with the law
and abides by the terms of the lease,
the tenant should not face a lockout sit-
uation,’’ said Zagrocki. “Generally, a
tenant will want to make sure the lease
contains favorable provisions regard-
ing the condition of the premises and
the actions of the landlord.

“In addition to the basic items, such
as rent provisions and the lease term, a
tenant will try to make it the landlord’s
obligation to see that the premises
comply with building codes and other
regulatory requirements,’’ he added.
“The tenant may ask for a right to off-
set rent if maintenance is neglected or
may seek indemnification if the land-
lord’s conduct interferes with the ten-
ant’s business.’’

Most problems in lease administra-
tion are caused by rent disputes and dis-

Continued on page 7
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Company’s misrepresentations may
violate consumer protection law
By Patrice Wade DiPietro

Chief Justice Cappy delivered the
opinion of the Supreme Court of
Pennsylvania in a case where

appellant, Georgina Toy (Toy) brought
several causes of action against
appellees, Metropolitan Life Insurance
Company and one of its sales repre-
sentatives, Bob Martini (Martini), col-
lectively referred to as “defendants.”
Toy v. Metropolitan Life Insurance
Company and Bob Martini, Nos. 33 &
34 WAP 2005.

In February 1992, Toy was 42-years-
old and working as a registered nurse.
She and her husband owned a small
business and their home. Through her
employment, Toy held a tax-sheltered
annuity and a life insurance policy.
Wanting to prepare for retirement,
Toy’s husband arranged a meeting
between Martini and Toy so that they
could discuss a product that Metropoli-
tan Life offered. At said meeting, Marti-
ni introduced Toy to the Metropolitan
Life 50/50 Savings Plan. Toy was pre-
sented with the insurance policy (poli-
cy) and examined only the coversheet.
Over time, she paid a total of $1,400 in
premiums to Metropolitan Life. In 1994,
she was notified of a class action
against Metropolitan Life and at that
time stopped making premium pay-
ments, thus allowing her policy to lapse.

Toy later filed suit against the defen-
dants alleging that they undertook a
marketing scheme to disguise the true
nature of the policy and misrepresent-
ed it to be a savings or investment vehi-
cle; that defendants’ misrepresenta-

tions about the policy led her to believe
that she was investing in a savings
plan; that due to defendants’ misrepre-
sentations she purchased life insurance
she did not want; that defendants’ mis-
representations prevented her from
securing the type of retirement product
she needed; and that defendants
engaged in these practices because the
premiums and administrative fees
associated with life insurance were
higher than those for annuities and
similar retirement products. Based on
the aforementioned, Toy set forth, inter
alia, claims under the consumer pro-
tection law against defendants and a
claim for bad faith under §8371 against
Metropolitan Life for engaging in activ-
ity that is unlawful under the Unfair
Insurance Practices Act (UIPA), 40 P.S.
§1171.1, et seq.

Defendants filed a motion for sum-
mary judgment, seeking judgment on
all counts in Toy’s complaint. The trial
court thereafter granted defendants’
motion for summary judgment and dis-
missed Toy’s §8371 and consumer pro-
tection law claims with prejudice.

Toy appealed said decision to the
Superior Court and said court
affirmed the trial court’s order as to
Toy’s §8371 claim, and reversed the
trial court’s order as to Toy’s con-
sumer protection law claims. Toy v.
Metropolitan Life Insurance Co., 863
A.2d 1 (Pa.Super. 2004).

Toy and the defendants filed Peti-
tions for Allowance of Appeal. The
Pennsylvania Supreme Court granted
Toy’s petition, limiting review to 1)
whether the Superior Court’s decision

that a claim under §8371 is limited to
the unreasonable refusal by an insur-
ance company to pay a valid claim con-
flicts with Pennsylvania law and the
reasoned decisions of other appellate
courts, and 2) whether the Superior
Court’s interpretation of the consumer
protection law to require justifiable
reliance conflicts with the rules of
statutory construction and contradicts
the reasoned decision of appellate
courts in other jurisdictions that
require a lesser standard of reliance to
bring a claim under those states’ con-
sumer protection statutes. Toy v. Metro-
politan Life Insurance Co., 882 A.2d
462 (Pa. 2005). The court also granted
defendants’ petition as to whether the
Superior Court’s determination on the
issue of Toy’s justifiable reliance was
erroneous, negating the express, clear
and unambiguous terms of an insur-
ance contract in favor of oral represen-
tations allegedly made prior to the
issuance of the contract.

The court began its analysis of the
issues presented by noting that their
scope and standard of review directs
them, in regard to summary judgment,
to enter judgment whenever there is no
genuine issue of any material fact as to
a necessary element of the cause of
action or defense that could be estab-
lished by additional discovery. Pa. R.C.P.
1035.2(1). Additionally, in considering
the merits of a motion for summary
judgment, a court views the record
in the light most favorable to the
non-moving party, and all doubts as to
the existence of a genuine issue of

Prima facie ADEA case requires
employee to be qualified for job
By Maria Greco Danaher

One element of a prima facie case
of age discrimination is that an
employee must show that he was

“qualified for his position.” The Fifth
U.S. Circuit Court of Appeals recently
addressed the issue of an individual
who claimed age discrimination after
he was moved involuntarily into a posi-
tion for which he was not completely
qualified, and then terminated from
that position. In that case, the court
held that because the employee held
the same qualifications at the time of
his termination that he held when he
was involuntarily moved into the posi-
tion from which he was terminated, the
employer cannot argue that the
employee failed to prove that he was
qualified for the position. Berquist v.
Washington Mutual Bank, 5th Circ., No.
05-20956, July 12, 2007.

Philip Berquist began his employ-
ment in 1992 with Bank United work-
ing in its internal audit department as
an administrator. In 2000, Bank United
merged with Washington Mutual Bank
(WMB), which asked Berquist to stay
on for an additional nine months to help
with the transition of his group. At the
end of that period, WMB offered a per-
manent position to Berquist. Over the
next two years, Berquist received
“exceeds expectations” ratings in his
position, and had no performance
warnings or criticisms.

In November 2002, Berquist’s job
functions were transferred from Hous-
ton, Texas, to Seattle, Washington. At
that point, WMB transferred Berquist
from his administrative duties into
another Houston-based position that
required “credit review” skills, which
had not been a part of Berquist’s prior
jobs. In his new group, Berquist—who
was 54 years old at the time—worked
with one individual who was 56 years
old, along with individuals aged 39 and
41. In December 2002, a Performance
Improvement Notice (PIN) was issued
to Berquist, criticizing his allegedly
negative attitude, his poor communica-
tion skills, and a below standard work
product. In May 2003, Berquist’s
supervisor told him that he was no
longer needed in the credit review
group, and gave him 45 days to find
another position within the company.
Berquist asked to have his PIN down-
graded so as to prevent it from interfer-
ing with an internal transfer, but the
request was denied. Within a month,
Berquist was laid off in conjunction
with a reorganization of the credit
review group.

Berquist sued WMB alleging viola-
tion of the ADEA. The district court
granted the company’s motion for sum-
mary judgment, concluding that
Berquist had failed to establish a prima
facie case. The court specifically held
that the record lacked evidence that
Berquist was qualified for his position.

On appeal, WMB argued that
Berquist failed to show that he was
qualified for his employment position
in the credit review group, as his per-
formance in that group was sub-par.
The Fifth Circuit disagreed, pointing
out the difference between “qualifica-
tions” and an employer’s satisfaction
with an individual’s performance.
Although WMB submitted evidence
that supervisors were not pleased with
Berquist’s performance, such evidence
does not prove “lack of qualification” at
the prima facie stage. To use such sub-
jective evidence would, in effect, make
a determination about the employer’s
credibility, which is inappropriate at
the initial stage of the case.

While the Fifth Circuit ultimately
affirmed summary judgment on behalf
of WMB, its remarks related to the
“qualifications” element of the prima
facie case are of interest. Employers
should recognize the difference
between an employee’s objective work-
related qualifications for a position, and
that same employee’s subjective per-
formance as rated by the company. To
establish the required prima facie case
under the ADEA, an employee need
only show that he or she possesses the
basic qualifications. An employee’s
subjectively poor performance ratings,
therefore, are not sufficient to negate a
prima facie case under the ADEA. ■

Copyright © Dickie, McCamey & Chilcote,
2007. All rights reserved.
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School districts’ race classifications
based on diversity impermissible
By Jason Miller

In an opinion authored by Chief Justice
Roberts, the United States Supreme
Court recently examined a pair of

similar cases in which public school sys-
tems utilized student assignment plans
that rely upon race in an effort to match
the school’s racial balance with that of
the racial composition of the school dis-
trict as a whole. Parents Involved in Com-
munity Schools v. Seattle School District
No. 1; Crystal D. Meredith v. Jefferson
County Board of Education, et al., 551
U.S. _____ (June 28, 2007). The issue
common to both cases is whether a pub-
lic school that had not operated legally
segregated schools or had been found to
be unitary may classify students based
upon race and rely on that race-based
classification in making school assign-
ments. Id. The court held that the schools

may not. Id. “The way to stop discrimina-
tion on the basis of race is to stop dis-
criminating on the basis of race.” Id.

Seattle School District No. 1 (Seattle
District) adopted a plan for assigning
students to its ten schools. The Seattle
District has never operated a segregat-
ed district. The Seattle District’s plan,
which permits students to select pre-
ferred schools by ranking them,
employs a system of tiebreakers to
achieve a pre-determined racial bal-
ance in an effort to address the effects
of racially identifiable housing pat-
terns. Parents Involved in Community
Schools (“PICS”) is a non-profit corpo-
ration comprised of parents of children
denied assignment to their chosen
schools based upon their race. PICS
brought suit against the Seattle District
alleging violations of the Equal Protec-
tion Clause of the Fourteenth Amend-

ment, Title VI of the Civil Rights Act,
and the Washington Civil Rights Act.
The district court granted summary
judgment to the Seattle District and the
Ninth Circuit, sitting en banc, affirmed.

In 1974, a federal court found that
Jefferson County Public Schools (Jef-
ferson District) had maintained a segre-
gated school system. In 1975, the court
entered a desegregation decree. The
court dissolved the decree in 2000 after
finding that the Jefferson District had
achieved unitary status. In 2001, the Jef-
ferson District adopted a student assign-
ment plan that requires all non-magnet
schools to maintain a minimum black
enrollment of 15 percent and a maxi-
mum black enrollment of 50 percent. If
a school reaches the “extremes of the
racial guidelines” then a student whose
race would contribute to a racial imbal-
ance will not be admitted to that school.

Crystal Meredith brought suit after her
son was denied a transfer to a school
close to his home since the transfer
would, as stated by the Jefferson Dis-
trict, “have an adverse affect on deseg-
regation compliance.” Meredith alleged
a violation of the Equal Protection
Clause of the Fourteenth Amendment.
The district court found that the Jeffer-
son District had asserted a compelling
interest in maintaining racially diverse
schools and the Sixth Circuit affirmed.

The United States Supreme Court
granted certiorari to resolve the issue
common to these two cases.

The court began its analysis by stating
the well-established principle, as restat-
ed in Johnson v. California, 543 U.S. 499
(2005), that when the government dis-
tributes burdens or benefits on the basis
of race, that action is reviewed under

Core value of spirituality could lead to
employee’s religious discrimination claim
By Maria Greco Danaher

As part of a successful claim of
religious discrimination, an indi-
vidual must establish that he has

a bona fide religious belief that con-
flicts with an employment require-
ment. While companies often reward
and value characteristics which are
consistent with a spiritual nature
(cooperation, mindfulness, generosity,
etc.), a recent decision by the Eighth
U.S. Circuit Court of Appeals points out
the potential problem in labeling spiri-
tuality itself as a core value of the com-
pany. Ollis v. HearthStone Homes, Inc.,
8th Circ., No. 06-2852, July 27, 2007.

In that case, Doyle Ollis, Jr. brought
a claim of religious discrimination after
being fired from his position as a sales
associate with HearthStone, a company
in the business of building and selling
houses. The owner of HearthStone,
John Smith, believes in reincarnation
and feels that traumas in past lives can
explain present behavior. Hearth-
Stone’s written core values which
employees are required to carry at all
times include spirituality and leaving
behind all experiences from past lives.

Employees are required to attend Mind
Body Energy (MBE) sessions to cleanse
negative energy in order to enhance
their work performance. According to
Smith, an employee’s negative energy
can be discovered either through a par-
ticular machine that tests electromag-
netic fields, or through a manual
process called muscle testing. In mus-
cle testing, an individual extends his
arms while answering a question. If the
extended arms remain strong while
questioned, as someone pushes down on
them, the answer is yes. Weak arms
indicate a no answer. Smith used mus-
cle testing to make business decisions.

Ollis told his supervisor, Rachel
Langford, that he was uncomfortable
with the MBE sessions, as he felt they
were cult-like and conflicted with his
Protestant Christian beliefs. Ollis also
conveyed that sentiment to Smith at
company sales meetings.

In September 2003, after Ollis had
been employed by HearthStone for
three years, Smith hired Sarah Audas
to work under Ollis’ supervision. Two
weeks after beginning her job with
Ollis, Audas requested a reassignment,
reporting that she was uncomfortable

with certain comments that Ollis made
to her. When asked, Ollis admitted that
he had asked several inappropriate
questions to Audas. Management ter-
minated Ollis’ employment on October
31, 2003, for poor leadership and lack
of judgment. The official termination
documents included no mention of sex-
ual harassment. At trial, Smith testified
that he used muscle testing in his deci-
sion to terminate Ollis.

Ollis sued HearthStone, claiming
religious discrimination and retaliatory
discharge. At trial, a jury found in Ollis’
favor, but awarded to him only nominal
damages. The district court denied
HearthStone’s motion for judgment as
a matter of law, which would have over-
turned the jury’s verdict.

That denial was upheld by the
Eighth Circuit on appeal. The court
found that Ollis established that he
held sincere religious beliefs that con-
flicted with certain requirements
imposed by his employer. Ollis had
made HearthStone aware of that con-
flict, and ultimately was terminated.
The court found that a reasonable jury
could determine that HearthStone’s
proffered reason for Ollis’ termination,

a sexual harassment claim against him
by Audas, was pretextual, since the ter-
mination documentation did not men-
tion that claim. In addition, the evi-
dence showed that Ollis had cancelled
many of his MBE sessions, that the
company kept a record of that fact, and
that attendance was reasonably per-
ceived as an employment requirement.
In addition, a reasonable jury could
find that the termination was retaliato-
ry, since Ollis had complained about
the MBE sessions prior to his termina-
tion. Since there was sufficient basis
for the jury’s verdict, the court upheld
the denial of HearthStone’s motion.

While there is no prohibition on the
establishment of company visions and
values that are consistent with certain
basic elements of spirituality, employ-
ers must recognize that the imposition
of specific spiritual-based activities
may conflict with an employee’s own
religious beliefs. If that conflict is
brought to the employers attention, an
attempt must be made to reasonably
accommodate the employee, consistent
with state and federal laws. ■

Copyright © Dickie, McCamey & Chilcote,
2007. All rights reserved.
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From the ACBA

P R E S I D E N T ’ S M E S S A G E

The pursuit of excellence in our profession
By Ken Gormley

(Editor’s note: These remarks are
adapted from Ken Gormley’s com-
ments at the “Passing of the Gavel” cer-
emony at the Bench-Bar Conference
held at Seven Springs)

It is a great honor to accept this gavel
from a leader in the profession like
Judge Kim Berkeley Clark, who has

carried out her duties so expertly and
professionally in every way. It has been
a wonderful experience getting to learn
the ropes of the ACBA Presidency from
Kim, and in the process getting to know
her husband Walter. I am indebted to
them for their guidance, and I will
always treasure their friendship.

Likewise, Bob Racunas—the imme-
diate past president—and his wife
Karen have been two remarkable
resources and unfailing friends. Bob
gave me a pep talk on the virtues of bar
leadership during a trip to Harrisburg.
So if I screw this up, Bob, the entire
ACBA membership can blame you. I do
want to say, however, that I applaud
your genuine interest in serving others,
both in your capacity at Neighborhood
Legal Services, and in your dedication
to our profession. We will keep you
busy in bar association activities
whether you plan on it or not.

As you know, law professors are

used to delivering
remarks in 50-minute
increments, so it’s
always a challenge
when someone tries to
shoe-horn us into a ten-
minute slot. Still, I will
do my best. Over the
years, given my line of
work, I’ve had the good
fortune of giving a lot
of speeches, both long
and short. It occurred
to me that I’ve rarely
said much about my
family, or the forces
that shaped me grow-
ing up. Today, I thought
it might be appropriate
make an exception.

Those of you who know me know that
I am an unabashed (some would say
fanatical) Pittsburgh-o-phile. I grew up
in Swissvale/Edgewood in a steel mill
town thinking I was the child of a mill-
worker. But in actuality neither of my
parents was from Pittsburgh or worked
in the mills. My dad grew up on a farm
in Kentucky. My mom grew up in New
York City, the daughter of an Italian
immigrant. My parents met when my
dad was getting his Ph.D. in chemistry
at NYU and my mom was finishing her
degree at Hunter College. They ended
up in Pittsburgh by sheer happen-

stance—my dad got
offered a job at Mellon
Institute, and it seemed
like a good compromise
since it was halfway
between Kentucky and
New York. So I was
actually the first of
the five siblings born
in Pittsburgh, and
that’s probably why I’m
so irrationally loyal to
the place.

I tell you this story
because the thing I val-
ued most in my child-
hood was the sense of
pride and permanency
and “rootedness” that

came with growing up in a town like
Pittsburgh. There was nothing else I
ever wanted to do, from the day I began
formulating a plan about my future,
other than to become a lawyer and to
do it in Pittsburgh. When I went to Har-
vard Law School, I did it with the
express goal of returning to Pittsburgh
and figuring out how I could contribute
something back home.

I taught at Pitt Law School in my
twenties, and left to go into practice
because I felt like a fraud teaching stu-
dents to do something I had never
done. I did civil litigation work for
seven years at Mansmann, Cindrich &
Titus, writing law review articles on
nights and weekends and negotiating
my salary downward every year, so that
I had the freedom to teach courses and
keep writing. And when I was ready for
a permanent law teaching job, I discov-
ered it was much harder than I expect-
ed. The way legal academia works, you
go to the “meat market” in Washington
for interviews and someone calls you
up and offers you a job in Iowa and you
say, “hooray, I’m going to Iowa!” But I
had no interest in going to Iowa. I went
to law school in the first place in order
to give something back to this town. My
whole concept of being a lawyer was
deeply intertwined with this place. So it
was only through the support of men-
tors—like Bob Cindrich and Paul Titus
and Jerry Mansmann at the law firm,
and John Murray and Mark Norden-
berg (my deans at Pitt Law School) that
I was able to stick it out and finally land
a permanent teaching job at Duquesne
Law School, a home that I have loved. It
has enabled me to teach, and write, and
practice law, helping to shape a new
generation of lawyers in Pittsburgh.

So you have to understand what a
great honor it is for me to stand before
you today as the new, incoming presi-
dent of the Allegheny County Bar Asso-
ciation. For me, there is no greater dis-
tinction imaginable, than to represent
this group of lawyers and judges to the
outside world. I am humbled that you
have entrusted this job to an academic
egghead—and I will do my best not to
disappoint you.

I’m the first lawyer in my family, so I
can’t offer you the same rich genera-
tional family tree that some past presi-
dents have provided. But I would like to
recognize and thank my family who
came up here for the occasion, because
they have been a wonderful source of
support, having them all so close by—my
sisters and brothers, both by birth and
by marriage. My children Carolyn, Luke,
Rebecca and Madeleine. And most of all,
I would like you to join me in thanking
my wife Laura, who puts up with all of
these projects and makes me able to
achieve whatever modest successes I
have achieved. This is, and always has
been, a two-person team effort.

I would also like to recognize a few

of my mentors who are here today,
because occasions like this are a good
excuse to say “thank you.” Paul Titus,
now with the Schnader Harrison firm,
taught me much about practicing law
with the utmost regard for professional
and ethical standards. Paul—every per-
son in this bar association has benefit-
ed from your high standards.

Judge Ziegler isn’t here today—he
was called to a higher duty, checking
for gate-crashers at the U.S. Open at
Oakmont. But I do want to thank him,
as well as another jurist who has taught
me a great deal when I was privileged
to serve as a special clerk for him in the
early 90’s when he first ascended to the
state’s high court…Chief Justice Ralph
Cappy. Mr. Chief Justice—you have
worked tirelessly to bring efficiency,
professionalism and a balanced sense
of justice to the courts of our common-
wealth. We are proud that you are a
card-carrying member of this bar asso-
ciation. (I had David Blaner check, and
your dues are current.)

Bob Cindrich was the managing
partner of the firm where I learned to
practice law. He went on to become a
distinguished federal judge, then
accepted the call to serve as chief legal
counsel for UPMC. Bob—you have
been a close friend and confidante on
virtually every project I’ve undertaken
(legal or marginally-legal) since I had
the good fortune to be guided into your
law office 22 years ago. Without you, I
would certainly not be standing up here
representing such an outstanding bar
association. I thank you for everything
you’ve done both personally and pro-
fessionally to enrich my life.

I know it’s impossible to sketch out
everything that I hope to accomplish
during my brief term as president. Nor
am I so delusional to think that all of this
will happen. But incremental progress
comes from trying, so here goes.

As you know, Judge Clark launched
an ambitious Gender Equality Task
Force this year, chaired by Gary Hunt
(managing partner at Tucker Arens-
berg) and Magistrate Judge Lisa Leni-
han. The task force has taken aggres-
sive steps to identify problem spots
that persist 15 years after our first sur-
vey, and to develop a set of “best prac-
tices” that will hopefully lead us out of
this swamp. I can tell you that this will
be a top priority of my term. Chief Jus-
tice Cappy has pledged to provide the
assistance of his Commission on Race
and Gender to assist the task force. I
am also pleased to announce that (as of
July) the bar association has hired
attorney Linda Hernandez to serve as
the first Gender Equality Coordinator,
the first such position in the United
States. Linda, who is an extraordinarily
talented lawyer and administrator, will
coordinate the implementation of the
task force’s work, including the pro-
duction of a detailed report and the
efforts to create a blueprint of “best
practices” for all legal employers in
Allegheny County. We are fortunate to
have a person like Linda to devote her
energy, enthusiasm and vision to this
project. Our goal is to make concrete,
measurable progress, in a fashion that
can serve as a model for bar associa-
tions across the United States.

In a related vein, I intend to work
with the Women and the Law Division
of the ACBA to ensure that this newest
“division” of our association is able to
make unique contributions. I am also
happy to report that the bar association
just commissioned the production of a
thousand copies of the video about
Judge Carol Los Mansmann’s career in
public service that I was privileged to

Ken Gormley

John Stember, Edward J. Feinstein,
Ellen M. Doyle, and William T. Payne

are pleased to announce
the formation of

17th floor Allegheny Building
429 Forbes Avenue

Pittsburgh, PA 15219

(412) 281-8400
(412) 338-1445

www.stemberfeinstein.com
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work on as part of the recent program
at Duquesne University. At that pro-
gram, Justice Samuel Alito received
the second Carol Los Mansmann
Award for Distinguished Public Serv-
ice. Those videos will be distributed to
interested members of the ACBA, free
of charge, on some appropriate occa-
sion in the near future, to remind our
members what an impact a person like
Judge Mansmann can have on the
entire profession.

On the subject of public service, I
feel very strongly that we are at a cross-
road in the life of our profession. The
ACBA’s pro bono project headed by
Lorrie Albert is a glittering gem; we
need to encourage wider participation
in it. At the same time, I would like to
ask for some artistic license and pro-
pose that there are other “pro bono”
projects of a different type that we need
to attend to. The full Latin phrase, as
you know, is “pro bono publico”—for
the good of the public. This encompass-
es not just work for the poor and under-
privileged, which must continue as a
top priority. It also involves doing small
projects for our neighbors, for our fam-
ily members, and for elderly citizens in
our communities, so that average citi-
zens have access to legal help in a world
where that is becoming increasingly out
of reach. I will be asking every lawyer
in the bar association to make a “2-12”
pledge—a pledge to devote at least two
hours a month for the next 12 months to
these small acts of “pro bono publico”
service, whether it is doing a will, or
assisting with a house closing or just
giving advice to a neighbor or family
member who needs it. We can’t reclaim
the legal profession as a profession
unless we begin at the grassroots level
and contribute our talents in ways that
true professionals have done since the
founding of this nation.

Many of you, of course, are already
doing innumerable acts of volunteer
public service beneath the radar
screen. I would like to recognize those
contributions. I am initiating a pro-
gram to publicly recognize our lawyers

who serve on local planning commis-
sions, zoning boards, town councils,
school boards, hospital boards, and a
myriad of other bodies that benefit the
community. I plan to enlist former
presidents of the bar to join me in going
out into the community to make pre-
sentations to our lawyers in public ven-
ues, so that they can be recognized for
the important work they are doing. If
you would like to nominate a worthy
recipient for such recognition, you may
do so immediately by e-mailing your
nomination to dblaner@acba.org.

On the subject of lawyers contribut-
ing to the public good, Pittsburgh will
be celebrating its 250th anniversary in
2008, and there is already an enormous
amount of planning in the works. I
recently met with County Executive
Dan Onorato (who is an active ACBA
member) and I am pleased to announce
that he has arranged to have the bar
association have a seat on the Pitts-
burgh 250 Committee. I will personally
sit on that body, and work to make sure
that the celebration of Pittsburgh’s his-
tory includes some recognition of the
role that lawyers have played in the
city’s rich 250-year history.

The past few years have been espe-
cially challenging in terms of protect-
ing and preserving the independence of
our judiciary. Virtually every state and
national bar association conference
I’ve attended has addressed concerns
about the attacks on judicial independ-
ence that have become widespread. In
my view, this not only involves preserv-
ing an independent judiciary and a
Constitutional system we have had in
this country since Marbury v. Madison.
It is also, fundamentally, a matter of
restoring respect for our judges. We
need to take back our profession from
those who would set a tone of disre-
spect for judges and our judicial sys-
tem. I intend to enlist the help of the
Young Lawyer’s Division and the Acad-
emy of Trial Lawyers. Through this
collaborative effort, we intend to send
lawyers into communities to educate
the public about the central, laudable

role that the judicial branch plays in
our American system of democracy. We
also intend to educate the public con-
cerning the importance of retaining
judges rated qualified by this bar asso-
ciation, as well as by the Pennsylvania
Bar Association, during the upcoming
retention elections, so that our inde-
pendent judiciary remains strong and
effective in our tripartite system of
government. You will be hearing more
about our plans in that regard, soon.

Before I start wrapping up, I need to
mention a fact that many of us overlook,
from inside this unique professional
organization. After traveling around the
country to various bar functions, I can
tell you that the ACBA has taken on a
real national prominence in recent
years. Much of this is thanks to the
excellent work of David Blaner as exec-
utive director. In fact, I can report that
our bar association is now considered
one of a handful of leading bar associa-
tions in the country. In August, Dave
Blaner took over as head of the Metro-
politan Bar Caucus that spans the entire
country, giving us an even higher pro-
file. This is a big boost because we get
placement on national committees, we
get access to ideas and information and
resources that benefit the ACBA, and
we are in a position to be leaders at a
whole different level. I intend to facili-
tate Dave’s work in every way possible;
we will embrace and strengthen this
national leadership role.

There are other things I would like
to talk about, if I could:

We will have a retreat of the ACBA
Board of Governors in September, to
engage in long-range planning.

We will take a look at the state of our
courthouse facilities, and explore the
availability of state funding to enhance
and preserve those facilities.

We will gear up our new ACBA Polit-
ical Action Committee, chaired by Bob
Racunas—a very important step, as our
bar association continues to establish a
presence in Harrisburg.

We will initiate a law student mentor-
ing program with both Pitt and Duquesne

Law Schools, so that ACBA lawyers can
volunteer to become directly involved
with the institutions that serve as the
intake valve for our profession.

So what’s in it for us? Quite a bit.
The other day, I was running

through the cemetery in Braddock
Hills where my parents are buried. I
like to go up there to visit mom and
dad, and have some time alone where
there are no e-mails or BlackBerries
vibrating, just some time to look at the
sky and check out the ringnecks and
baby woodchucks on the hillside. It
occurred to me that, as a purely self-
interested matter, the biggest pay-off
we can strive for in this life is to leave
behind something of permanency. That
is the point of all of those elaborate
grave markers, of course, tracing our
lineage back hundreds of years. The
most rewarding thing that we can do
for ourselves is to use our God-given
talents for others, so that we leave
behind a marker of our accomplish-
ments that can be used as the starting
point for our successors, like our chil-
dren, and those we care most about.

One thing I would ask you to do—
whether you had a chance to attend the
Bench-Bar Conference in the beautiful
wooded setting of the Laurel Moun-
tains, or whether you are reading this
at your home or office, is to find five
minutes when you can be by yourself,
and just think about a simple question:
Why did you get into the legal profes-
sion in the first place? And how can I
wind my way back to those original
ambitions that burned inside me and
give something of lasting significance
to this noble profession and to the peo-
ple whom we are privileged to serve? If
you give yourself those five minutes
alone with your thoughts, this first
president’s message as I embark upon
a new challenge of my own, will have
been a success.

Thank you for the great honor of serv-
ing as the president of your bar associa-
tion, in its 136th year. With the help of all
6,500 members, I will strive hard to do
my best, and to serve you well. ■

News and Notes
Tucker Arensberg P.C. announced

that J. Kent Culley has been named to
the list of Pennsylvania Super Lawyers
for 2007 in the Health Law category by
Philadelphia Magazine and Pennsylva-
nia Super Lawyers Magazine.

◆    ◆    ◆
Jacqueline B. Martinez with JBM

Immigration Group, LLC has been
selected to serve as a member of the
AILA (American Immigration Lawyers
Association) Conference Planning
Committee, which will be held in Van-
couver, BC in June 2008.

◆    ◆    ◆
Robert Raphael, Mary Sue Ramsden

and Carol A. Behers, of Raphael,
Ramsden & Behers, P.C. were named
2007 Super Lawyers by Philadelphia
Magazine.

People on the Move
Mark D. Harley has joined JBM

Immigration Group, LLC as an attor-
ney. Harley’s practice is focused on all
aspects of family based immigration
and naturalization law.

◆    ◆    ◆
Grogan Graffam, P.C. announced

that Stephanie Clark Bessko recent-
ly joined the firm as a senior associ-
ate in the professional liability prac-
tice group.

◆    ◆    ◆

Cheryl Esposito
and John Keating
announced the for-
mation of Keating &
Esposito, P.C. They
specialize in the
areas of collections
and subrogation.

◆    ◆    ◆
Burns, White &

Hickton has hired
two associates in
their Pittsburgh
office. Steven R.
Chadwick has
joined the litigation
group and Jason
A. Mitchell has
joined the trans-
portation group.

Changes
in Status

Robert L. Feder-
line was placed on
temporary suspen-

sion pursuant to Pa.R.D.E. 208(f),
effective July 12. ■

All submissions for “Bar Briefs” or “In
Memoriam” should be sent to the atten-
tion of David Blaner, ACBA Executive
Director, 400 Koppers Building, 436
Seventh Ave., Pittsburgh, Pa., 15219, or
e-mailed to dblaner@acba.org.

Bar Briefs

President Judge Emeritus
Joseph A. Del Sole (ret.)

Judge Del Sole’s experience as a trial attorney, trial judge, Calendar Con-

trol Judge and Superior Court Judge, provides unique insight for resolv-

ing civil disputes. As a trial judge, he presided over numerous jury and

non-jury trials and settlement conferences. As an appellate court judge, he

has reviewed and authored decisions on thousands of verdicts. He is

available to provide mediation, arbitration and case evaluation

services throughout Pennsylvania.

Of Counsel

Del Sole Cavanaugh Stroyd LLC • The Waterfront Building

200 First Avenue, Suite 300 • Pittsburgh, Pennsylvania 15222

Telephone: 412-261-2393  • Fax: 412-261-2110  • jdelsole@dscslaw.com • www.dscslaw.com

Steven R.
Chadwick

Jason A.
Mitchell

Order your 2007 Allegheny County Bar Association Legal Directory today!
Call 412-402-6623 for details.

Publicize Your Section and Committee News!
The ACBA Communications Department is eager to promote any special activity or newsworthy event emanating from your Committee
or Section of interest to ACBA members, the media, or the general public. E-mail us at news@acba.org with the following information:
◆ Name and description of the event ◆ Date, time, and place of the event
◆ Name(s) of the sponsoring section/committee(s) ◆ Name(s) of speakers and titles of presentations
◆ How many people do you expect to attend? ◆ Name and phone number of a contact person
◆ Will there be an admission fee or ticket sales? If so, how much? ◆ Are reservations needed to attend the event? 
◆ Is there any other information you would like to share with us?
Thank you for your cooperation! ■



PAGE 6 A U G U S T  3 1 ,  2 0 0 7L A W Y E R S J O U R N A L

Continuing Legal Education
sponsored by the ACBA and PBI

C L E  P R O G R A M S

ACBA Registration Information: Register for any of these programs via: Mail: CLE Dept., ACBA, 400
Koppers Building, 436 Seventh Avenue, Pittsburgh, PA 15219; Fax 412-261-6438; Phone: 412-402-6613.
PBI Registration Information: MAIL: PBI, 5080 Ritter Road, Mechanicsburg, PA 17055-6903; FAX:
(717) 796-2348; PHONE: (717) 796-0804 or (800) 932-4637; ON THE WEB: www.pbi.org. All PBI CLE
programs are sponsored by The Pennsylvania Bar Institute & The Allegheny County Bar Association.

BANKRUPTCY LAW
12th Annual Bankruptcy Institute

Join your colleagues and the bankruptcy judges from your
district and tailor a day of sessions that fit your level and area of practice.

Program offers great insight for your practice.
Credits: 5 substantive, 1 ethics • When: Tuesday, September 18, 2007; 9:00 a.m. to 5:00 p.m., registra-
tion begins at 8:30 a.m. • Where: Pittsburgh Marriott Center City, 112 Washington Pl. • Tuition
(includes course book and lunch): Member-Pa., or any co. bar assn.: $299; Member admitted after
1/1/03: $279; Nonmember: $319; Paralegals attending with an attorney: $99; Paralegals attending
alone: $129; Judges & judicial law clerks: $150; Judges & judicial law clerks admitted after 1/1/03:
$140. Register with PBI.

BUSINESS LAW
Fundamentals of

PA Business Corporation Practice
A comprehensive guide to corporation law including checklists

and forms. This program is the best of both worlds with textual explanations
and practical how-to sample documents and forms.

Credits: 5 substantive, 1 ethics • When: Wednesday, September 5, 2007; 8:30 a.m. to 4:15 p.m.; regis-
tration begins at 8:00 a.m. • Where: Pittsburgh Marriott City Center, 112 Washington Pl. • Tuition
includes book: Member-Pa., or any co. bar assn.: $219; Member admitted after 1/1/03: $199; Non-
member: $239; Paralegals attending with an attorney: $99; Paralegals attending alone: $129; Judges
& judicial law clerks: $110; Judges & judicial law clerks admitted after 1/1/03: $100. Register with PBI.

CIVIL LITIGATION
Practical Pretrial Practice

Designed with the new lawyer in mind. Experienced litigators
provide guidance and how-to instruction in process-driven workshop.

Receive fact pattern and accompanying information.
Credits: 3 substantive, 1 ethics (Must attend entire program to receive ethics credit.) • When: Monday, Sep-
tember 24, 2007; 9:00 a.m. to 1:15 p.m., registration begins at 8:30 a.m. • Where: Koppers Bldg., 9th
Fl., 436 Seventh Ave. • Tuition (includes course book): Member-Pa., or any co. bar assn.: $159;
Member admitted after 1/1/03: $139; Nonmember: $179; Paralegals attending with an attorney: $99;
Paralegals attending alone: $129; Judges & judicial law clerks: $80; Judges & judicial law clerks admit-
ted after 1/1/03: $70. Register with PBI.

CONSTRUCTION LAW
Construction Law Primer

Learn about the most recent cases in this evolving field;
common mistakes and pitfalls that you face and how best to avoid
them. Hear about latest legislation under Mechanics’ Lien Law.

Credits: 3 substantive, 1 ethics (Must attend entire program to receive ethics credit.) • When: Tuesday, Sep-
tember 25, 2007; 9:00 a.m. to 1:15 p.m., registration begins at 8:30 a.m. • Where: Koppers Bldg., 9th
Fl., 436 Seventh Ave. • Tuition (includes course book): Member-Pa., or any co. bar assn.: $179;
Member admitted after 1/1/03: $159; Nonmember: $199; Paralegals attending with an attorney: $99;
Paralegals attending alone: $129; Judges & judicial law clerks: $90; Judges & judicial law clerks admit-
ted after 1/1/03: $80. Register with PBI.

ESTATES PRACTICE
Fundamentals of

Estate & Trust Administration
Program guides inexperienced practitioner through each stage of
an estate administration. Learn steps to take, pitfalls to avoid and
tactical decisions to make, saving clients taxes, time and expense.

Credits: 5 substantive, 1 ethics (Must attend entire program to receive ethics credit.) • When: Thursday, Sep-
tember 6, 2007; 8:30 a.m. to 4:45 p.m.; registration begins at 8:00 a.m. • Where: The Omni William
Penn, 530 William Penn Pl. • Tuition (includes course book): Member-Pa., or any co. bar assn.:
$179; Member admitted after 1/1/03: $159; Nonmember: $199; Paralegals attending with an attorney:
$99; Paralegals attending alone: $129; Judges & judicial law clerks: $90; Judges & judicial law clerks
admitted after 1/1/03: $80. Register with PBI.

ETHICS
Bridge the Gap for

Newly Admitted Attorneys
Credits: 4 ethics • When: Wednesday, November 7, 2007; 9:00 a.m. to 1:30 p.m.; registration begins
at 8:30 a.m. • Where: ACBA Conference Center Auditorium, 920 City-County Building • Cost: Free
to newly admitted attorneys and $100 for all others. Newly admitted attorneys have two years to com-
plete this course as part of their post admission requirement. Register with ACBA.

FAMILY LAW
Family Law Practice

in Western Pennsylvania
(The Counties of Allegheny, Beaver, Butler, Washington, Westmoreland)

Practical guide to representing Family Law
clients as local experts address all of the topics from

perspective of practice in each county. 
Credits: 5 substantive, 1 ethics (Must attend entire program to receive ethics credit.) • When: Friday, Septem-
ber 28, 2007; 8:30 a.m. to 4:20 p.m., registration begins at 8:00 a.m. • Where: Pittsburgh Marriott
City Center, 112 Washington Pl. • Tuition (includes course book): Member-Pa., or any co. bar assn.:
$199; Member admitted after 1/1/03: $179; Nonmember: $209; Paralegals attending with an attorney:
$99; Paralegals attending alone: $129; Judges & judicial law clerks: $100; Judges & judicial law clerks
admitted after 1/1/03: $90. Register with PBI.

JUVENILE LAW
The Dependency Rules:

Everything You Need to Know
Credits: 4 substantive • When: Wednesday, September 26, 2007; program from 8:30 a.m. to 12:30
p.m.; registration begins at 8:00 a.m. • Where: ACBA Conference Center Auditorium, 920 City-Coun-
ty Building • Cost: $65 for ACBA members, $85 for non-ACBA members and $40 no CLE credit or
non-lawyers. Register with ACBA.

TAXATION
Impact of FIN 48 on Publicly &

Privately Owned Businesses
Evaluates principles and applicable rules of FIN 48, continued
relevance/interaction with Circular 230, intersection of rules on
IRS’ ability to audit/challenge tax return positions, and more.

Credits: 4 substantive • When: Thursday, September 27, 2007; 8:30 a.m. to 12:45 p.m., registration
begins at 8:00 a.m. • Where: Koppers Bldg., 9th Fl., 436 Seventh Ave. • Tuition (includes course
book): Member-Pa., or any co. bar assn.: $219; Member admitted after 1/1/03: $199; Nonmember:
$239; Paralegals attending with an attorney: $99; Paralegals attending alone: $129; Judges & judicial
law clerks: $110; Judges & judicial law clerks admitted after 1/1/03: $100. Register with PBI.

On-target investment results are no random walk, but a simple function of research firepower applied at the exact
intersection of value and opportunity. At Fort Pitt Capital Group, we stay within our circle of competence.
We avoid the sort of scattershot thinking which makes investing more complex than it needs to be. 

We calculate, plan and execute for our customers in a way that leaves little room for error, and we tell you exactly
how your account is doing. If this sort of point-blank approach sounds good, or if lately your investment results have
been more miss than hit, give us a call at Fort Pitt Capital Group.

MANAGING PORTFOLIOS OF STOCKS, BONDS AND NO-LOAD MUTUAL FUNDS

P I T T S B U R G H  •  N A P L E S

412.921.1822
WWW.FORTPITTCAPITAL.COM

STORY IDEAS WANTED
The Lawyers Journal
is looking for
practice tips,
lifestyle tips and
human interest
stories.

If you have an idea
for a story,
please contact
Lisa Wolfe at
lwolfe@acba.org
or 412-402-6604.



A U G U S T  3 1 ,  2 0 0 7 PAGE 7L A W Y E R S J O U R N A L

the owner/landlord to install security
locks or increase lighting.

“The use provisions are often heavily
negotiated, especially in retail and office
leases, as landlords try to control the
tenant mix of their buildings, while ten-
ants want to be able to use the premises
as freely as possible,’’ said McKeegan.

Stanley Yorsz, a shareholder and
chairman of the securities litigation
practice group at Buchanan Ingersoll &
Rooney, said the owner/landlord of a
building cannot be held liable for ille-
gal actions committed by tenants
unless he or she had knowledge about
the activity.

“Knowledge is the key. If a landlord
consents to illegal activity or witnesses
it and does nothing about it, he could be
liable,’’ said Yorsz. “If illegal drug
activity is occurring, the landlord can
bring about an eviction procedure
under the Expedited Eviction of Drug
Traffickers Act.’’

Yorsz advises property owners and
tenants to be vigilant during lease
negotiations and to have an attorney
review the document before signing it.

Commercial property owners should
get references from potential tenants
and conduct a background check to
determine if the business has ever been
involved in criminal activity or bank-
ruptcy, advises Ronald Backer, a share-
holder in the litigation department at
Rothman Gordon, who specializes in
commercial lease negotiations.

“The barbershop incident was not a
landlord-tenant issue. It was a criminal
issue that impacts the landlord because
the landlord is losing a tenant, losing
rent and could have the reputation of
the building tarnished,’’ said Backer.
“Looking for someone else to rent the
property and incurring the expenses to
build out the space to suit a new tenant
can be costly.’’

Business owners searching for prop-
erty to rent need to do their homework
to ensure a location is suitable and safe
for their business. They can start by
contacting the local police department
to obtain information about the fre-
quency of crime in a particular loca-
tion. They can also speak to other ten-
ants in the building or hire a private
investigator to obtain information
about the property owner. ■

chase an insurance policy. The court
noted that the issue was controlled by
the Statutory Construction Act of 1972
(Act). 1 Pa.C.S. §1501, et seq. The Act
instructs that “[w]hen the words of a
statute are clear and free from all
ambiguity, the letter of it is not to be
disregarded under the pretext of pur-
suing its spirit.” 1 Pa. C.S. §1921(b).

Toy argued that the legislature did
not articulate the reach of a bad faith
claim under §8371 and intended the
statute to remedy any act that is prohib-
ited to insurers under Pennsylvania’s
common or statutory law. Therefore, Toy
argued that if an insured alleges that an
insurer violated a provision of the UIPA,
as she has, the insured necessarily states
a bad faith claim under §8371.

The court disagreed finding that the
legislature did not intend for the
statute to provide Toy with a remedy
under §8371 for the receipt or unfair
practices in which she alleges Metro-
politan engaged in soliciting her pur-
chase of the policy. 42 Pa.C.S. §8371.

The court concluded that when
§8371, which provides for a remedy in
an action arising under an insurance
policy as to a claim an insured has
made of his insurer, is read within this
meaning of bad faith in mind, the court
had no choice but to conclude that the
words of the statute are clear and
explicit and that the legislature intend-
ed not to give relief under the bad faith
statute to an insured who alleges that
his insurer engaged in unfair or decep-
tive practices in soliciting the purchase
of a policy. 42 Pa. C.S. §8371. Therefore,
the court held that Metropolitan Life
was entitled to summary judgment on
Toy’s §8371 claim as a matter of law.

The court next addressed Toy’s
second issue which is whether the
Superior Court erred in holding that
justifiable reliance is an element of her
Consumer Protection law claims. Said
issue concerns the meaning of 73 P.S.
§201.9.2, the provision in the consumer
protection law that creates a private
right of action, which states in part that
“any person who purchases or leases
goods or services primarily for person-
al, family or household purposes and
thereby suffers an ascertainable loss of
money or property, real or personal, as
a result of the use or employment by
any person of a method, act or practice
declared unlawfully by section 3 of this
Act….” 73 P.S. §201-9.2.

Toy argued that the phrase “as a
result of” in §201-9.2 requires her to
establish nothing more than a causal
connection between her loss and defen-
dants’ unlawful behavior, not justifi-
able reliance, as the Superior Court
concluded. The court disagreed finding
that a plaintiff alleging common law
fraud must prove justifiable reliance as
held by the Weinberg v. Sun Co., 777
A.2d 442 (Pa. 2001).

The court next addressed defen-
dants’ appeal, whereby they contended
that the Superior Court erred in revers-

ing the trial court’s order granting
them summary judgment on Toy’s con-
sumer protection law claims. The court
noted that since Toy’s assertion that
Martini told her that the Metropolitan
Life product she was purchasing
included a life insurance component, it
was for the jury to decide whether the
falsity of Martini’s alleged misrepre-
sentations about the policy’s contents
was obvious to Toy and whether her
reliance was unjustified. Accordingly
the court held that defendants were not
entitled to summary judgment on Toy’s
consumer protection law claims
because there is a genuine issue of
material fact as to the essential ele-
ment of justifiable reliance.

To summarize, the court concluded
that (1) 42 Pa.C.S. §8371 does not
encompass allegations by an insured
that his insurer engaged in unfair or
deceptive practices in soliciting the
purchase of a policy; 2) the court’s deci-
sion in Weinberg stands for the proposi-
tion that a plaintiff alleging violations of
the consumer protection law must
prove the common law fraud element of
justifiable reliance; 3) a plaintiff whose
consumer protection law claims set
forth fraud in the execution of a con-
tract claim is not precluded as a matter
of law from establishing the element of
justifiable reliance; and that 4) such a
plaintiff is not under a duty to read the
contract in order to allege and prove the
element of justifiable reliance. ■

Hernandez said everyone can take
action on a daily basis to eliminate bias.
It can be as simple as remembering to
respect all people. She believes the work
being done in Pittsburgh to promote
gender equality could help other bar
associations that face similar problems.

Hernandez entered law school at
Duquesne University in 1998 after rais-
ing her children and received her
degree in 2001. She has worked at
Dickie, McCamey & Chilcote as a litiga-
tion associate since 2001.

“I don’t see any obstacles, only
opportunities,’’ she said. “Every job
has challenges, but I focus on the tri-
umphs. The real issue now is our com-
mitment to making things better for
people who are so deserving.’’ ■

COORDINATOR continued from cover

agreements over landlord services,
according to Zagrocki. He noted that
although local building owners/land-
lords are usually emphatic about includ-
ing the lease provision to prohibit illegal
activity on the property, the occurrence
of such improper activity in a leased
building is not the norm in Pittsburgh.

The barbershop was closed in May
amid allegations of illegal drug trans-
actions taking place in and around the
property. The action by the Allegheny
County District Attorney’s Office
resulted in the building being tem-
porarily padlocked and the owner of
the property being prohibited from
leasing it to the same barbershop pro-
prietor. The owner can, however, lease
the property to a new tenant.

“I represented a client in connection
with the closing of another property at
Market Square due to repeated
instances of (illegal) activity at or con-
nected with the property,’’ said Gary
Hunt, managing shareholder at Tucker
Arensberg. “My client does not want to
comment, but the property has since
been re-rented.’’

Hunt noted that certain legal doc-
trines, such as nuisance laws, may give a
public body standing to close a business
that is the center for illegal activity. As a
general rule, a business that becomes
the center for such activity relinquishes
the right to continue doing business.

“Tenants also have a right to ‘quiet
enjoyment’ of the rented premises,’’
added Hunt. “If the landlord is allow-
ing a condition to exist that interferes
with that right, the tenant may have a
right to declare a breach of contract.’’

Kevin McKeegan, managing partner
who focuses on real estate and banking
law at Meyer, Unkovic & Scott, said
Pennsylvania’s Drug Nuisance Law,
which was applied in the May barber-
shop closing, allows the district attor-
ney to bring civil actions to abate drug-
related nuisances. The action could
result in a preliminary injunction tem-
porarily locking the property or forcing

LANDLORD-TENANT continued from cover

material fact must be resolved against
the moving party. Jones v. SEPTA, 772
A.2d 435, 438 (Pa. 2001). The court may
grant summary judgment only where
the right to such judgment is clear and
free from doubt. Marks v. Tasman, 589
A.2d 205, 206 (Pa. 1991).

The court first examined Toy’s issue
with regard to the bad faith statute,
which inquires whether a bad faith
claim within the meaning of §8371 may
be premised on allegations that an
insurer engaged in deceptive or unfair
conduct in soliciting the insured to pur-

CONSUMER continued from page 2

strict scrutiny. As stated by the court in
Fullilove v. Klutznick, 448 U.S. 448
(1980) and quoted by the court in Gratz v.
Bollinger, 539 U.S. 244 (2003), “racial
classifications are simply too pernicious
to permit any but the most exact connec-
tion between justification and classifica-
tion.” As applied to the instant case, the
court noted that the districts must show
that the racial classifications used are
narrowly tailored to achieve a com-
pelling government interest.

The court has recognized two com-
pelling government interests in the past,
in the realm of school classifications.
First, under Freeman v. Pitts, 503 U.S.
467 (1992), the court recognized the
interest of remedying the effects of past
intentional discrimination. This interest
is inapplicable to the instant cases, how-
ever, as the court noted that the Seattle
District has never operated a segregat-
ed district and the Jefferson District
was released from the 1975 desegrega-
tion decree after a court found it had
eliminated the vestiges associated with
the former segregation policy. The court
further quoted Milliken v. Bradley, 433
U.S. 267 (1977) in stating that “the Con-
stitution is not violated by racial imbal-
ance in the schools, without more.”

The second compelling government
interest in the school-classification
context is set forth in Grutter v.

SCHOOL DISTRICT continued from page 3
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Parents Involved in Community Schools
v. Seattle School District No. 1; Crystal
D. Meredith v. Jefferson County Board
of Education, et al., 551 U.S. _____ (June
28, 2007). The court stated that Grutter
is inapplicable to the instant cases.

The court held that “it is clear that
the racial classifications employed by
the districts are not narrowly tailored
to the goal of achieving the educational
and social benefits asserted to flow
from racial diversity.” Id. The court
noted that each district’s plan is tied to
racial demographics rather than to the
level of diversity needed to obtain the
asserted educational benefits. After
discussing the details of each district’s
plan, the court noted that the districts
offered no evidence that the level of
diversity needed to achieve any assert-
ed educational benefits matched the
racial demographics of the districts’
geographical areas. Furthermore, the
court stated that “in each case the
extreme measure of relying on race in
assignments is unnecessary to achieve
the stated goals, even as defined by the
districts.” Id. After further analysis of
the specifics of the plans and setting
forth several hypothetical scenarios,
the court noted that “enrolling students
without regard to their race yields a
substantially diverse student body
under any definition of diversity.” Id.

Comparing the present plans to that in
Grutter, the court quoted Freeman, 503
U.S. at 494 for the established position that
“[r]acial balance is not to be achieved for
its own sake.” The court in Grutter
expressly stated that outright racial bal-
ancing is patently unconstitutional.

Borrowing from Miller v. Johnson,
515 U.S. 900 (1995), the court
explained how accepting racial balanc-
ing as a compelling state interest would
justify racial proportionality through-
out American society. Such is contrary,
the court continued, to the Constitu-

tion’s guarantee of equal protection
and the underlying command that peo-
ple be treated as individuals and not
simply as components of racial, reli-
gious, sexual, or national class. The
court quoted from Richmond v. J.A.
Croson Co., 488 U.S. 469 (1989) for the
principle that allowing racial balancing
as a compelling end would ensure that
race will always be a factor relevant in
American life and that the ultimate
goal of ultimately eliminating race
from governmental decision-making
will never be achieved.

The court noted that the principle that
racial balancing is not permitted is one
of substance, not semantics. “Racial bal-
ancing is not transformed from ‘patently
unconstitutional’ to a compelling state
interest simply by re-labeling it ‘racial

diversity.’” Parents Involved in Commu-
nity Schools, 551 U.S. at _____. Racial
proportionality is not required even in
the context of mandatory desegregation,
the court continued.

Discussing Brown v. Board of Educa-
tion, 347 U.S. 483 (1954), the court
noted that prior to that landmark hold-
ing, school children were told where
they could and could not go to school
based on the color of their skin. “The
school districts in these cases have not
carried the heavy burden of demon-
strating that we should allow this once
again—even for very different rea-
sons.” Parents Involved in Community
Schools, 551 U.S. at _____.

The court concluded by reversing the
decisions of the Sixth and Ninth Circuits
and remanded for further proceedings. ■

Bollinger, 539 U.S. 306 (2003). In Grut-
ter, the Supreme Court found student
body diversity to be a compelling gov-
ernment interest. This diversity, how-
ever, is limited to the context of higher
education only. The specific context in
Grutter involved law school admis-
sions. The present court further
stressed that what was upheld in Grut-
ter was consideration of a broad array
of qualifications and characteristics, of
which race or ethnic origin was but a
single element. Grutter, the court fur-
ther explained, involved an admissions
program that focused on each applicant
as an individual, not simply as a mem-
ber of a racial or ethnic group.

The interest in Grutter is also inap-
plicable to the instant case as race is
not considered as a part of a broader
effort to achieve exposure to the
diverse people, cultures, ideas, and
viewpoints. The court discussed the
University of Michigan undergraduate
plan struck down in Gratz and noted
that the present plans do not provide
for a meaningful, individualized review
of applicants but instead rely only on
racial classifications in a non-individ-
ual, mechanical way. Moreover, the
plans in the present cases employ only
a limited notion of diversity. In
response to circuit court interpreta-
tions and reliance upon Grutter, the
present court again noted the limited
holding of Grutter in the higher educa-
tion setting, stressing the freedoms of
speech and thought associated with the
university environment.

“The court in Grutter expressly
articulated key limitations on its hold-
ing—defining a specific type of broad-
based diversity and noting the unique
context of higher education—but these
limitations were largely disregarded by
the lower courts in extending Grutter.”

SCHOOL DISTRICT continued from page 7
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