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Pro Bono Rocks: November fundraiser
to be held at the Hard Rock Café
By Lorrie K. Albert

Mark your calendars for Nov.
17, 2007 at 8 p.m. to attend the
Pro Bono Center Fundraiser

as we celebrate the 40th anniversary
of the Beatles’ Sgt. Pepper’s Lonely
Hearts Club Band album at the Hard
Rock Café.

Where else but the Hard Rock
Café, Station Square, would we want
to plan an event to celebrate both the
Allegheny County Bar Foundation’s
Pro Bono Program and the Beatles?
With a little help from our friends, we
have accomplished just that. The
excitement of planning this event has
been contagious.

When I approached Roy Martin-
Smith, manager of sales marketing and
special events for the Hard Rock, with
the idea, he quickly added his own
experience and talents to the mix. He
had the awesome idea of joining the
country in celebrating this special year
which marks the 40th anniversary of
the Beatles’ Sgt. Pepper’s album.

According to Rolling Stone maga-
zine’s 1967: Summer of Love 40th
anniversary issue, 1967 was the year
the Beatles were at a crossroads. They
quit touring and set out to change rock
& roll forever. The group then made the
most important album in rock history:
Sgt. Pepper’s Lonely Hearts Club Band.
Rolling Stone noted that this album was
the single greatest leap forward in pop-
ular-music history.

The Pro Bono Center is honored to
have the increasingly popular local
band, Get Back, perform. Get Back has
played, among other places, at the
Hard Rock Café on three prior occa-
sions; for a sell-out fundraiser in

2002, in
August 2004,
and during the
Pirates All-Star week,
which was their first public
“paid for” debut.

The band has perfected replicating
the sound of the Beatles so much that if
you close your eyes, it will take [some
of us] back to the days of the Ed Sulli-
van Show (without the screaming fans,
of course). The band has become all the
rage and has amassed a number of

g r o u p i e s
that follow it

wherever it goes.
The Pittsburgh

Paralegal Association has
also jumped in on the excitement. The
Association’s board unanimously
decided to undertake developing,
organizing and running a silent auction
at the event as its very own pro bono
project this year. The proceeds will
help the Pro Bono Center in many
ways, including promoting the Center

to both the legal community and the
public. The time is ripe to make the
public aware of the great services that
our volunteers are accomplishing
every day.

This event promises to be an excit-
ing night of live Beatles music, remi-
niscing, and dancing and bidding at
the silent auction. Get Back’s first set
will be devoted to some of the most
popular songs from the Sgt. Pepper’s
album. One lucky person will also
have the opportunity to sing a song
with the band.

Reserve your tickets now because
tickets are limited. Tickets are $35 per
person and include admission to
the Hard Rock and one hour of hors
d’oeuvres. The pre-sale for the legal
community runs from Sept. 14, 2007
until Oct. 5, 2007. After Oct. 5, tickets
will be available to the general public.
Please pass the word and purchase
your tickets today. Don’t forget to bring
your spouse, friends and clients!

Tickets may be purchased on-line at
www.acbaservices.com/pbintro1.lrx, or
by contacting Erin Rhodes at 412-402-
6641 or by mailing a check payable to
the ACBF to: Attn Erin Rhodes, ACBF,
400 Koppers Building, 436 Seventh
Avenue, Pittsburgh, PA 15219. ■

Introducing “Get Back”

L
ou Valli (vocals/guitar) and Dennis Snyder (bass) were childhood friends and played music in Snyder’s basement in the South Hills
when they were in middle school. They both were avid fans of the Beatles’ music. Typical things like work, girls, and sports kept them
from playing much in high school and it wasn’t until they were in their 40s, after their children had grown and they were settled in

their careers (Valli as a senior financial representative with LFG Private Client Group and Snyder owning and operating Snyder Contracting
with his brother) when they began to play the music of the Fab 4 again. Valli states that on a national level, Snyder is one of the best when it
comes to duplicating the Beatles’ bass line.

A mutual friend and business colleague, the highly talented and energetic Bill Zalewski (vocals/guitar), senior vice president of investments
at UBS, combined with the exceptional vocal talents of Beatles fanatic Tom Flaherty and Bill Riley (drummer), a pharmacist at family-owned
Lebanon Shops Pharmacy. The group began meeting in Zalewski’s basement to jam. It did not take long for the band to recognize Riley as an
extremely talented drummer, earning him the name of “Ringo.”  The uniquely gifted Flaherty, business development manager of Connecticut
based Reflexite Americas, became “Lennon.”

Dana Cefalo (piano/voice), who originally met Valli when she was his daughter’s music/voice teacher, later joined the band. The band
admits that Cefalo, a CMU graduate and a professional musician in her own right, is the only band member with formal training in music.

Keeping it all in the family, Mark Steliotes, Valli’s brother-in-law and also a Beatles fan, provides his excellent synthesizer skills for some of the
later Beatles tunes. Finally, Benji Spicer joined
the band as their “sound and set-up man.” He is
a great guitar player and is excellent at dupli-
cating sounds and technical coordination!

After Valli upgraded a big barn on his
then-owned Venetia property, the band
would host “barn parties” and play for neigh-
bors and any lucky person who knew some-
one heading to the barn. Valli, Zalewski and
Flaherty’s gifted ability to duplicate the Beat-
les’ vocals, combined with the unique talents
brought by the other members of the band,
make Get Back a “must see” for any Beatles fan.

Get Back literally went from the basement
to “barn jams” to performing at corporate
fundraisers and local country club events. The
band often plays at Cefalo’s Night Club and
Restaurant, a renovated church in Carnegie,
for local fundraisers and as their headliner. Get
Back also played at Jim and Katie Leyland’s
home and this will be their fourth perform-
ance at the Hard Rock Café. ■
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Gaming board did not err
in awarding slots license
By Jason Miller

In an opinion written by Chief Jus-
tice Cappy, the Pennsylvania
Supreme Court held that the Penn-

sylvania Gaming Control Board did not
act arbitrarily or in capricious disre-
gard of the evidence when it found
PITG Gaming, LLC financially suitable
for licensure under the Pennsylvania
Race Horse Development and Gaming
Act. Station Square Gaming LP v. Penn-
sylvania Gaming Control Board, No. 28
MM 2007 (July 18, 2007); IOC Pitts-
burgh, Inc. v. Pennsylvania Gaming
Control Board, No. 29 MM 2007 (July
18, 2007). The court rejected argu-
ments that the Pennsylvania Gaming
Control Board incorrectly concluded
that PITG Gaming had demonstrated
by clear and convincing evidence that
it was financially suitable for licensure
under the Pennsylvania Race Horse
Development and Gaming Act.

The Pennsylvania Race Horse
Development and Gaming Act (Act),
enacted in July 2004, established the
Pennsylvania Gaming Control Board
(Board) and granted the board general
jurisdiction over all gaming and related
activities including the licensing of
gaming facilities.

The Act provides for legalized slot
machine gaming at a limited number of
licensed facilities in Pennsylvania. Cat-
egory 1 licenses authorize the place-
ment of slot machines at existing horse
racing tracks; Category 2 licenses
authorize slots at stand-alone facilities;
and Category 3 licenses authorize slots
at resort hotels. The board is authorized
to grant two Category 2 licenses in a
city of the first class, one facility in a
second class city, and two licenses in
revenue or tourism-enhanced locations.

The board received applications from
IOC Pittsburgh, Inc. (IOC), Station
Square Gaming LP (SSG), and PITG
Gaming (PITG) for a Category 2 license
to operate a facility in the city of Pitts-
burgh. The board engaged in a review
and investigation of the applicants
through its Bureau of Licensing, Investi-
gation and Enforcement (Bureau). The
bureau, along with the Financial Suitabil-
ity Task Force, investigated the financial
suitability of the three applicants. The
board also conducted hearings.

On Dec. 20, 2006, the board voted
unanimously to award the Pittsburgh
license to PITG. On Feb. 1, 2007, the
board issued an Order and Adjudica-
tion granting the Pittsburgh license to
PITG. The Adjudication emphasized
that “the Board had the difficult task of
choosing among three suitable candi-
dates and proposals…” The board list-
ed its various reasons for selecting
PITG including PITG’s financial suit-
ability, aesthetically pleasing proposal,
ability to deal with traffic, and the
potential for stimulating economic
growth on the North Shore.

IOC and SSG filed petitions for
review by the Pennsylvania Supreme
Court and PITG filed a notice of inter-
vention. On review, the court first
noted that it must uphold board orders
unless they are arbitrary or the result
of capricious disregard of the evidence.

SSG and IOC both argued that the
board incorrectly concluded that PITG
had demonstrated by clear and convinc-
ing evidence that it was financially suit-
able for licensure under the Act. The
court then set forth at length the require-
ments of §1313 of the Act, 4 Pa.C.S.
§1313, which sets forth the financial fit-
ness requirements. Specifically, the

court noted that §1313 requires an appli-
cant to show by clear and convincing
evidence that it “has sufficient business
ability and experience to create and
maintain a successful, efficient opera-
tion.” Id. Moreover, §1313 charges the
board with determining whether “the
applicant is likely to maintain a finan-
cially successful, viable and efficient
business operation and will likely be
able to maintain a steady level of growth
of revenue to the Commonwealth.”

The court analyzed SSG’s argument
that the board erroneously examined
PITG’s ability to generate revenue after
being awarded the license. After pre-
dicting PITG’s annual earnings at
$482.8 million, the board concluded
that PITG was likely to maintain suffi-
cient financial viability. SSG argued
that the board should not have looked at
projected revenue in making its deter-
mination. The court disagreed and
found that the board did not act improp-
erly in calculating PITG’s projected
revenues. According to the court, the
Act itself requires the board to consider
future revenue. 4 Pa.C.S. §1313(e).

The court then considered IOC’s and
SSG’s assertion that the evidence pre-
sented to the board revealed that PITG
was not financially suitable for licen-
sure. IOC and SSG relied upon PITG’s
Financial Suitability Report (FSR) as
compiled by the Financial Suitability
Task Force. The board and PITG
responded that SSG and IOC waived
this challenge by not raising an objec-
tion before the board.

In its analysis, the court cited Dilli-
plaine v. Lehigh Valley Trust Co., 332
A.2d 114 (Pa. 1974) for the position that
no question will be heard by an appel-
late court that was not objected to and
raised before the lower court. This rea-
soning was extended to administrative
agencies in Wing v. Unemployment
Comp. Bd. of Review, 436 A.2d 179 (Pa.
1981). Pa.R.A.P. 1551 codified this
requirement with an exception for
questions that the petitioner, with the
exercise of due diligence, could not
have raised before the government unit.

Licensing proceedings, however, the
court noted, are distinct from any other
Pennsylvania proceedings. According to
the court, the proceedings are neither a
trial nor akin to unemployment or work-
ers compensation proceedings. On some

issues, the board deals with applicants,
individually and thus the other appli-
cants are not privy to that content. The
court stated that the applicants denied a
license must be given an opportunity to
challenge the board’s decision. Section
1204 of the Act provides the same. 4
Pa.C.S. §1204. The court held that Dilli-
plaine and its progeny did not apply to
board proceedings and rejected the
board’s waiver argument.

The PITG FSR comprised the focus
of SSG’s and IOC’s financial suitability
argument. IOC and SSG argued that
the PITG FSR revealed that Majestic
Star Casinos, LLC (Majestic Star),
which, like PITG, is wholly owned by
Barden Development, Inc., is financial-
ly unsound. Moreover, IOC and SSG
argued that the board failed to consid-
er documents pertaining to Majestic
Star’s performance that were publicly
available prior to its decision. IOC and
SSG argued that the board erred as a
matter of law, acted arbitrarily and
capriciously, and violated its fiduciary
duty to act as the “prudent man” in
determining that PITG was financially
suitable for licensure.

The court noted that IOC and SSG did
not reference the appellate review provi-
sion contained in §1204 of the Act;
rather, they refer back to §1201, which
explains the fiduciary relationship to the
Commonwealth. The court determined
that the Act, specifically §1204, clearly
limits and channels the appellate review
of board decisions and does not allow the
court to reverse a board decision based
on the court’s belief that a prudent man
would have come to a different decision.

In determining whether or not the
board acted arbitrarily and with capri-
cious disregard of the evidence, the
court acknowledged that the PITG FSR
reveals some “less than optimum facets
of Majestic Star’s performance.” How-
ever, the court rejected this argument
on two grounds. First, while the court
acknowledged that public information
on the financial suitability of PITG was
available at the time of the board’s
decision, such does not change the fact
that it was necessary for the board to
limit the timeframe for gathering infor-
mation. Second, the court stated that
nothing in this additional information
creates a picture of Majestic Star

Continued on page 10
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Employee not always entitled to
FMLA reinstatement
By Maria Greco Danaher

The Family and Medical Leave Act
(FMLA) entitles qualified
employees to 12 weeks of leave in

a 12-month period. Although the leave
is unpaid, an employee may receive
compensation while on FMLA leave.
Compensation may be through the use
of vacation/sick time (either voluntari-
ly or through a company requirement),
or through a workers’ compensation
program. FMLA may run concurrently
with a leave taken under workers’
compensation, but an employer cannot
require an employee to use sick or
vacation time if the employee is
receiving workers’ compensation pay-
ments. Further, according to federal
regulations, an employee’s period of
workers’ compensation-related “light
duty” runs concurrently with the 12-
week FMLA entitlement.

The FMLA includes a provision that
mandates that an employee is to be
returned to the same or equivalent

position and pay rate that she held
prior to going on FMLA leave. Howev-
er, that requirement applies only when
the individual is physically able to per-
form the functions and duties of that
particular position. The 7th U.S. Circuit
Court of Appeals recently affirmed a
lower court’s summary judgment on
behalf of an employer who paid an
injured employee a reduced salary
throughout a nine-month period of
“light duty,” rather than returning her
to her original salary, since the employ-
ee was unable to return to her prior
position after 12 weeks had expired.
Hendricks v. Compass Group, USA,
Inc., 06-3637 (7th Cir. Aug. 6, 2007).

In that case, Susan Hendricks
worked as a driver for a vending compa-
ny, earning $12.23 an hour. After suffer-
ing a work-related injury in June 2003,
Hendricks applied for and was granted
workers’ compensation benefits. Hen-
dricks underwent surgery in July 2003
and returned to work that same month
in a “light duty” position, earning $9.00

an hour. She worked in that job until
leaving her employment in March 2004.
Hendricks then filed a lawsuit for the
$3.23 pay differential between the “light
duty” pay and her original hourly wage,
arguing that she should have been
returned to the pay associated with her
prior position after her 12-week FMLA
entitlement expired.

The lower court disagreed, and its
decision was upheld by the 7th Circuit.
Hendricks’ argument was based upon
the requirement that an employer must
reinstate an individual to the same or
an equivalent position and pay rate
after the expiration of FMLA leave.
However, the rate of pay that an
employee receives while on light duty
is not mandated by the FMLA, but by
workers’ compensation. That fact, cou-
pled with the fact that reinstatement to
a prior position is only required if the
employee is physically able to perform
the functions and duties of the position,
led the court to uphold the dismissal of
the case. Because Hendricks was

unable to physically perform the duties
of a driver, she was not entitled to
return to the same or an equivalent
position or pay rate.

If the employer had no light duty
program, and Hendricks had wanted to
return to her position after her FMLA
leave, the situation may have included
an ADA component as well. In that
instance, while the employer would not
have had to reinstate Hendricks to her
original/equivalent position and pay
under the FMLA, the employer may
have had to determine whether there
was a reasonable accommodation that
did not create an undue hardship for
the company, but that would assist Hen-
dricks in performing the job. Employ-
ers should carefully analyze situations
under the FMLA to determine whether
the ADA or a state workers’ compensa-
tion statute is also implicated, and
should respond accordingly. ■

Copyright © Dickie, McCamey & Chilcote,
2007. All rights reserved.

Retaliation claim can survive
discrimination claim dismissal
By Maria Greco Danaher

To support a claim of retaliation
under Title VII, an employee
must show that he engaged in a

protected activity—for instance, filing
a discrimination charge–and as a
result, suffered an adverse employ-
ment action. The dismissal of an under-
lying discrimination charge does not
necessarily doom a retaliation claim
that is premised upon that charge. Pan-
toja v. Am. NTN Bearing Mfg. Corp., 06-
1252 (7th Circ. Aug. 6, 2007).

When Juan Pantoja, an Hispanic
male, was terminated from his job as a
maintenance mechanic for American
NTN Bearing Manufacturing Corpora-
tion in 2002, he claimed both workplace
discrimination and that his firing was
motivated by the fact that he had filed
a discrimination charge with the
EEOC. The lower court dismissed Pan-

toja’s race and national origin discrim-
ination claims and his retaliation claim.
On appeal, the 7th U.S. Circuit Court of
Appeals reinstated the retaliation
claim, finding that a prima facie case
had been established, even though his
underlying discrimination claims were
not sufficiently supported by the facts.

Pantoja began working for NTN in
1993. In early 2001, Pantoja complained
to management (including the compa-
ny’s HR director) that he was being
“treated badly” in comparison to a less-
experienced white male coworker who
had been promoted before him. In Feb-
ruary 2002, Pantoja applied for another
promotion, but did not receive it. He
then was told that his performance was
not meeting the necessary expectations,
even though his prior evaluation had
been rated as “exceeds expectations.”

Pantoja complained to assistant HR
director Darlene Myles, stating that he

thought that there might be discipli-
nary warnings in his file about which
he had not been informed. Myles found
that Pantoja’s personnel file did, in
fact, include two procedurally irregu-
lar warnings. In the following months,
additional such warnings were includ-
ed in Pantoja’s file without his knowl-
edge. In June 2002, Pantoja met again
with Myles, complaining of continued
harassment by his supervisor.

On Aug. 10, 2002, Pantoja left work to
assist a coworker who got a flat tire
while on the way to the facility. Leaving
work without permission was against
company policy. On Aug. 30, Pantoja met
with his supervisors who told him that he
was being fired for “a number of fail-
ures” and for his performance generally.

During the course of the EEOC’s
investigation of Pantoja’s complaint
and the subsequent lawsuit, the compa-
ny provided a variety of reasons for the

firing at various points during the liti-
gation, including “repeated absen-
teeism,” “unsatisfactory work record,”
and for “leaving work without permis-
sion.” Pantoja alleged that the true
basis of his firing was race/national
origin discrimination.

The Seventh Circuit upheld the
lower court’s dismissal of Pantoja’s dis-
crimination claim. However, the court
found that Pantoja sufficiently alleged
a claim of retaliation, based largely
upon the temporal proximity of his
unsuccessful bid for promotion and
complaints of unfair treatment to his
procedurally deficient performance
warnings and ultimate termination.
The court specifically held that the
“timing of Pantoja’s warnings is suspi-
cious enough to suffice to support his
prima facie case” of retaliation. The
court noted the significant delay

Continued on page 10
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From the ACBA

Mental Health Court provides offenders
an alternative to traditional incarceration
By Bobbi Donovan

On March 1, 2007 the RAND Cor-
poration released results of its
research study, Justice, Treat-

ment, and Cost—An Evaluation of the
Fiscal Impact of Allegheny County
Mental Health Court. When all the data
was crunched, the picture was encour-
aging. The Allegheny County Mental
Health Court was found to be a fiscally
responsible alternative to traditional
incarceration for persons with mental
illness who, because of committing
non-violent crimes, get involved in the
criminal justice system. The news was
met with great enthusiasm by those
who have believed for more than a
decade that the concept of Mental
Health Court was one that favored not
only social responsibility but also com-
munity safety.

Allegheny County Chief Executive
Dan Onorato said that helping offend-
ers with mental illness exit the crimi-
nal justice system once and for all
through treatment and supervision is
good for the individual and the commu-
nity. Now, we have proof that it’s fiscal-
ly prudent as well.

In 2001, the Allegheny County Jail
stood as the third largest mental health
facility in southwestern Pennsylvania.
Inmates with mental illness accounted

for nearly 25 percent of the jail popula-
tion. Several concerns supported
experimenting with a special Mental
Health Court (MHC) to deal with
offenders with mental illness. Individu-
als with mental illness were kept in jail
longer before trial than other offenders
because of an inability to post high bail
bonds and because of a general fear of
this population. Also, many critical
supports that were needed for these
individuals to escape the pull of recidi-
vism, including medical, financial and
housing assistance, were commonly
lost during incarceration.

MHC is based on the Drug Court
model. Both offer offenders with a
behavioral health diagnosis a special
docket of criminal court that diverts
them to treatment rather than incar-
ceration with several critical goals:
maintaining effective communications
between the human services, behav-
ioral health and criminal justice sys-
tems; slowing the revolving door of
recidivism; maintaining treatment,
housing, benefits supervision and com-
munity support services for the indi-
viduals; and supporting public safety.

MHC relies on the active and coop-
erative participation of the Allegheny
County Department of Human Services
(DHS) Office of Behavioral Health, the
Allegheny County Court of Common

Pleas, and the Offices of the Public
Defender, the District Attorney, and
Adult Probation and Parole. In order to
enable the court to more carefully
monitor the progress of offenders and
develop expertise related to mental ill-
ness and treatment, MHC became a
specialty court with its own judge,
assistant district attorney, public
defender, court monitor, forensic sup-
port specialist and probation liaison.
Each team participant is an integral
player in the process. All participants
have embraced the concept having
spent decades watching the same indi-
viduals enter and re-enter the criminal
justice system with little hope of even-
tual community reintegration.

Heather Kelly, Allegheny County
Assistant District Attorney for MHC
believes that as a prosecutor, it is a
unique perspective to be able to moni-
tor our Mental Health Court defen-
dants during the term of their proba-
tion and to evaluate their progress
while protecting the community and
maintaining public safety.

“It is very gratifying to ultimately
see a defendant graduate from Mental
Health Court,” said Kelly.

While no studies have been pub-
lished tracking recidivism rates for
individuals who have diagnosed mental
illness and have gone through the tra-

ditional incarceration experience, sev-
eral statistics point to the value of
MHC in slowing the revolving door.
Since mental health and substance use
disorders are extremely common
among jail inmates and the recidivism
rate for the general inmate population
hovers around 67 percent, the fact that
data from the Allegheny County MHC
reveal recidivism rates for participants
at 5.5 percent after two and a half years
and 14 percent after five and a half
years, indicates MHC participation
may be working to reduce recidivism.

MHC intervention is essentially pro-
bation with close supervision and
mandatory treatment. A court-approved
service plan, intended to promote recov-
ery, guides treatment and is a mandato-
ry element of the offender’s probation.
Most MHC service plans stipulate
where offenders live during their proba-
tion. Offenders must agree to partici-
pate in outpatient treatment, which may
include individual therapy, vocational
rehabilitation, drug and alcohol counsel-
ing, and other services. They are also
required to abstain from using drugs
and alcohol, to take their medications as
prescribed, to cooperate with their case
managers and to meet with probation
officers, doctors, and forensic special-
ists. Other requirements may also be

YOUR PRACTICE HAS GROWN…
SO HAVE YOUR CLIENTS’ NEEDS

Fox Rothschild LLP
ATTORNEYS AT LAW

CONSIDER JOINING FOX ROTHSCHILD.

Bob Whitehill did.  A well-known and highly
regarded immigration attorney, Bob has built
his practice exclusively on immigration and
nationality law for more than two decades.
He joined Fox Rothschild, expanding from a
boutique practice to a national platform to
ensure that his clients had the access to a
wide range of services.  Bob also had an
opportunity to expand his career with
leadership roles, and he now serves as 
chair of Fox’s Immigration Practice Group.  
A bigger platform and a better role – Fox 
was Bob’s perfect match.  

At Fox Rothschild, you'll have a network of
400 attorneys across 40 practice areas in 
14 offices coast to coast.  For 100 years,
Fox Rothschild has been helping clients -
and attorneys just like you - achieve success.
Fox Rothschild: make it your next smart
business move.

For more information, contact Jay D.
Marinstein, Office Managing Partner,
Pittsburgh Office at 412.391.1334.

California    Delaware Florida    Nevada    New Jersey    New York    Pennsylvania

A Pennsylvania Limited Liability Partnership

www.foxrothschild.com

IT’S TIME TO OFFER COMPREHENSIVE SERVICE
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Alcoa Foundation, local corporations
team to fund pilot project
By Barbara Kern and Jeff Heeter

The Pittsburgh Pro Bono Partner-
ship and Neighborhood Legal Serv-
ices Association recently

announced the development of a pilot
Signature Project made possible through
a matching grant from the Alcoa Foun-
dation. The “Reduced Fee Referral
Assistance Project” is designed to pro-
vide pro bono legal assistance to NLSA
clients involved in custody trials, an area
in which such assistance has not histori-
cally been available.

Although most custody cases settle
at the conciliation stage, some require
a full custody trial and resulting court
order for resolution. Prior to the estab-
lishment of the Reduced Fee Referral
Assistance Project, there was no proj-
ect or clinic that could provide pro
bono representation if a client needed
to proceed to the trial level. NLSA
clients could receive a reduced fee cer-
tificate, which would enable them to
obtain the services of a family law
attorney who had previously agreed to
take reduced fee referrals from NLSA.
Unfortunately, even at those greatly
reduced rates ($70 per hour), most
NLSA clients could not afford to engage
an attorney for a full custody trial,
which might involve one or two days of
trial in addition to preparation time,
court-mandated psychological testing
and other costs.

The Reduced Fee Referral Assis-

tance Project will ensure that qualify-
ing low income individuals have
access to this final step in the child
custody legal process by subsidizing
payments of up to $2,000 to attorneys
who participate in NLSA’s reduced fee
referral program. Those attorneys
must agree (i) to submit their bills to
the program for payment; (ii) that the
maximum that they can receive from
the program is $2,000; and (iii) that
payment from the fund will constitute
full payment for their representation
and they will not charge the client any
additional fees. The amount of this
subsidy was determined by a panel of
experienced family law and NLSA
attorneys, using the current hourly
rates from the NLSA reduced fee
referral program.

“This creative project is notable as
the first of its kind for the Partnership
in two respects. First, it is a pro bono
project whose goal will be achieved
entirely through financial contribu-
tions. Second, the project has been
funded solely by contributions from
corporations and corporate legal
departments in the Pittsburgh area,”
said Jeff Heeter, chairman of the
Administrative Board of the Pittsburgh
Pro Bono Partnership. The original
$10,000 Alcoa Foundation grant has
been matched by donations from CBS
Corporation, Citizens Bank of Pennsyl-
vania, Duquesne Light Company, High-
mark, H.J. Heinz Company, United

States Steel Corporation and Westing-
house Electric Company LLC.

According to Robert Racunas, NLSA
executive director, “Representation for
our clients in these kinds of cases is
among the most difficult to obtain. This
project makes major inroads into pro-
viding them with desperately needed
representation.”

The Reduced Fee Referral Assis-
tance Project complements the Cus-
tody Conciliation Project, another
recent Pittsburgh Pro Bono Partner-
ship Signature Project. That program
endeavors to ensure that no low income
party will have to attend a custody con-
ciliation without benefit of counsel.
Administered by Eckert Seamans

Cherin & Mellott, the Custody Concilia-
tion Project has enlisted and trained
attorneys from nine other Partnership
member organizations to provide limit-
ed appearance representations at cus-
tody conciliations. The Reduced Fee
Project therefore caps a targeted pro
bono effort in the family law area
unlike any other in the country.

NLSA has informed all family law
attorneys currently on its reduced fee
referral list of the Reduced Fee Refer-
ral Assistance Project. Because it is not
anticipated that the number of custody
trials will exceed the capacity of these
attorneys to provide representation,
only those attorneys will be eligible to
participate in the pilot project. ■
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Verdicts to Report?

If so, please forward the following information:
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Jennifer Pulice, ACBA, 400 Koppers Building,
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The Wolf by the Ears: The PBA
copes with lawyer advertising
By Thomas L. Cooper

This is Part One of a two-part article
on the status of legal advertising in
Pennsylvania. Part Two will appear

in the September 28 Lawyers Journal.

I. Introduction
On June 9, 2006, President Kenneth

Horoho, the newly elected President of
the Pennsylvania Bar Association, gave
his maiden speech to the Association’s
House of Delegates, setting forth the
major initiatives for his year in office.
As he presented his agenda, one of his
initiatives had a familiar sound to those
members of the House who had been
attending its meetings since the early
1990’s. During the speech, President
Horoho declared:

“It is a fact that some of the advertis-
ing being conducted by lawyers
throughout our state is hurting the pro-
fession and affecting the public’s per-
ception of us. We will address this image
problem through the creation of a Task
Force on Lawyer Advertising, charged
with determining if recommendations
need to be made to the Supreme Court
of Pennsylvania to enhance the quality
of lawyer advertising.

President Horoho’s speech had a
familiar ring to long-time members of
the House of Delegates because it
raised a specter that the Pennsylvania
Bar Association had been attempting to

exorcise since the early 1990’s, when
the Association first attempted to cor-
rect egregious examples of unprofes-
sional lawyer advertising. In 1992, and
again in 2004, the Association made
intensive reviews of the Rules of Pro-
fessional Conduct to strengthen their
restrictions on undignified advertising.
Over that period of time, the Associa-
tion discovered that it had, in the words
of Thomas Jefferson, the “wolf by the
ears” and that it was dealing with a
subject that was complex, controver-
sial, and that defied easy solutions.

To perform another examination of
the Rules and to, once again, try to
address this chronic problem, President
Horoho appointed a Task Force com-
posed of lawyers drawn from across the
state, and representing all segments of
the Pennsylvania bar. Lawyers from both
large and small or solo firms were repre-
sented on the Task Force, as well as
members of the plaintiff’s and defense
bar. Lawyers who advertised, and
lawyers who opposed legal advertising
worked side by side, attempting to refine
the Rules and to establish processes that
would achieve a measure of dignity in
lawyer advertising. The obstacles they
faced, and the results of their effort, will
be described in this article.

II. Limitations on the

Work of the Task Force
The Task Force found, early in its

discussions, that lawyer advertising is
a subject that, in its complexity, is quite
literally, like Jefferson’s metaphor,
similar to grabbing a “wolf by the
ears.” Lawyer advertising is a compli-
cated and many-sided problem that
generates both passion and well-rea-
soned arguments on both sides of the
debate, from both its proponents and
from its detractors. This makes an
attempt to reach a compromise that
accommodates the two major values
that are in conflict, the need to provide
valuable information to the consuming
public about legal services versus the
need for the legal profession to pre-
serve its stature and community-stand-
ing, difficult to achieve. In trying to
reach this goal, the Task Force found
that it had to operate in a minefield
filled with limitations on the results it
could reach. Some of these limitations
are described below.

1. The Lawsuit Threat
Attempting to regulate lawyer

advertising requires dealing with
entrenched and well-financed special
interests. It is not only the lawyers who
advertise who have a financial stake in
the process; the print and television
industry that derives huge revenues
from advertising lawyers has a power-
ful interest at stake. In the words of the
Chair of the Nevada Study Committee
on Lawyer Advertising:

“It’s amazing how much money is
received from lawyer advertising. TV
stations would be on the steps of the
Supreme Court tomorrow if there was
talk of a ban.”

(Bar Leader, July-Aug. 2006, p.6)
As a consequence, serious attempts

to curb lawyer advertising have been
met with time-consuming and expensive
lawsuits, brought by the special inter-
ests that are threatened by legislation.

In 2006-2007, the New York State
Bar Association commissioned a Task
Force to review its advertising regula-
tions. After an arduous process in
which the proposed new Rules were
reviewed and commented upon by both
the Bar, and the New York judiciary, the
new Rules went into effect, on Febru-
ary 1, 2007.

On the very same day that the new
Rules went into effect, a Complaint was
filed in federal court by a Syracuse,
New York personal injury firm and a
Washington D.C. public interest group,
challenging the Rules on constitutional
grounds. The personal injury firm,
which billed itself in its ads as “heavy
hitters,” and depicted itself as “giants
towering above local buildings, run-
ning to a client’s house so fast they
appear as blurs, jumping onto rooftops,
and providing legal assistance to
aliens,” claimed that the new Rules
were deficient because they were an

We make it 
our business 
to cater 
to your business.
The Common Plea ****Chefs & catering team take
great pride and pleasure in bringing the freshest
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You have Martin’s word you won’t be disappointed. 

PS: In addition, Common Plea Catering also 
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such as Executive Box Lunches and Buffets. 
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Not-So
Legal Briefs
By Mark A. Martini

Okay, so I couldn’t bear to turn
over the entire column, so I’ve
decided to use this month’s YLD

page to reveal one of our new sections,
“Not-So Legal Briefs.” In this section,
you’ll learn all about what’s going on
with the YLD and how you can get
involved in the upcoming months.

• The ACBA YLD was recently
awarded 1st place for Best Comprehen-
sive Young Lawyers Division in the
country among local bar associations
that have between 600 and 2,000 young
lawyer members. The award was given
as part of the American Bar Association
YLD’s 2007 Awards of Achievement.
This was the highest honor awarded to a
local bar association by the ABA YLD at
the ABA Annual meeting in San Fran-
cisco last month. The ACBA YLD also
received two single project Certificates
of Performance for Carnivale, benefit-
ing the Loan Repayment Assistance
Program, and the Community Involve-
ment Fair. Although Immediate-past
Chair Hal Coffey humbly tries to bestow
some of the kudos on me for preparing
the award applications, his leadership of
the YLD from June 2006 through June
2007 coupled with one of the strongest
Councils and BLI classes in recent his-
tory were truly the driving forces.

• The YLD’s Mid-Year meeting is
open to all YLD members. It will be
held at noon on October 18, 2007. In
conjunction with the meeting, we have
invited all of the judges from Allegheny
County that are running for retention
in November. After we adjourn the
brief meeting, Allegheny County’s
President Judge, the Honorable Joseph
James, and one of Pennsylvania’s
Supreme Court Justices will be

Young Lawyers Division Page

addressing the young lawyer crowd
regarding judicial retention in Pennsyl-
vania. Don’t miss this landmark event!
RSVP today to Pam DeCecco at pdecec-
co@acba.org. Please e-mail Wendy
Bartsch-Cieslak with any questions at
Wendi1019@aol.com.

• Our annual project, “Stepping
Out,” that educates high school stu-
dents about the “real world” is off and
running. Keep watching your Sidebar
to learn how you can volunteer. For
more information, e-mail the program
chair, Stephanie Reiss, at sreiss@mor-
ganlewis.com.

• Although Labor Day just passed,
we are in Pittsburgh and that means
that before you know it, snow plows
will fill our streets and we can probably
look forward to a white Thanksgiving!!
It also means that it’s almost Skate-a-
Thon time!!! Unlike my predecessor,
my goal is NOT to schedule the Skate-
a-Thon on the coldest day of the year.

The
Martini
(Side)bar
Shaken, not stirred

Greetings fellow
lawyers. It’s been
two months since
my last article,
and you’ll be
happy to know that
the YLD is still
alive and doing
well! This month,
despite the attor-
ney in me that per-
sonally wants to
talk and talk and

talk ad infinitum to all of you, I am
turning my column over to one of the
up and coming leaders of the YLD—
Wendy L. Bartsch-Cieslak.

Wendy is in her second year of a
two year term on YLD Council.
Recently, she has been leading a
group of young lawyers in an attempt
to help educate the public on the
importance of retaining the judges
recommended by the ACBA and
PBA. Over the next four weeks,
Wendy will be recruiting lawyers—
young and old—to help educate the
public regarding this very important
issue. If you are interested in learn-
ing more about how you can volun-
teer for the program, please e-mail
Wendy at Wendi1019@aol.com. Also,
keep watching your inbox so that you
can learn more about the program!

Because of the extreme impor-
tance of this year’s judicial retention
election, without further adieu I turn
the column over to Wendy so that she
can tell you all there is to know—in
800 words or less—about judicial
retention in Pennsylvania. ■

PHOTO BY JONATHAN W. WOLFE

YLD Immediate-past Chair Hal Coffey, past ACBA YLD Chair and current ABA
YLD Chair Justin Goldstein, YLD Chair Mark Martini and YLD Chair-elect Erin
Boyts during the ABA Annual Meeting in San Francisco. During the meeting, the
ACBA YLD received an award for Best Comprehensive Young Lawyers Division.

Keep watching your Sidebar for more
information on how you can participate
in this wonderful program that benefits
Attorneys Against Hunger.

• If you haven’t signed up yet to be a
mentor for the Law Student Mentoring
Program, what are you waiting for?! To
find out more or to volunteer, please e-
mail the program co-Chair, Marla Pres-
ley at Mpresley@dmclaw.com.

• Last but not least, after publication
of my first Martini (Side)bar, many
people seemed quite upset with me for
not thanking them personally. If I don’t
include you this time, it’s because of
the word limit that was imposed on me
and I can’t be blamed for what the edi-
tors cut. With that being said, I wish to
thank my assistant, Anita, Phil
Earnest—who occupies the office next
to mine, the security guard at the front
desk of my building, the person who
held the door for me last Thursday, my
dry cleaner…. ■
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Mark A.
Martini

Judicial retention elections
in Pennsylvania

process. Included is a brief history of
judicial retention, a review of the 2005
judicial retention elections, and a
review of the current judicial retention
election trends.

A Brief History of Judicial

Retention in Pennsylvania
The selection method and term

lengths for Pennsylvania judges are
prescribed by the Pennsylvania Consti-
tution. In 1969, a formal change to the
Pennsylvania Constitution mandated
that Pennsylvania’s judiciary be chosen
in partisan elections and that those

elected would serve 10-year terms.
Those seeking to serve beyond the ini-
tial ten-year term are required to stand
for retention in uncontested, nonparti-
san elections. See PA. CONST. art. V,
§15(b). In a successful retention cam-
paign, judges will receive at least a 50
percent “yes” vote.

Traditionally, retention elections
have been sedate events with seeming-
ly foregone conclusions regarding the
success of retention candidates. But as
discussed below, the 2005 retention
elections proved that an organized and

By Wendy L. Bartsch-Cieslak

An issue of critical importance for
the public and the bar in particu-
lar is the judicial retention

process. The YLD believes that you—
the County’s legal professionals—are in
the best position to educate the public

on these issues. By increasing the pub-
lic’s knowledge of the retention elec-
tion process, we hope to ultimately
improve the relationship between
Allegheny County’s legal community
and the public at large.

The following is an overview of
Pennsylvania’s judicial retention Continued on page 12
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Bar Briefs

News and Notes
The following individuals were

approved for ACBA membership at the
August 21 Board of Governors meeting:
Justin D. Ackerman, Samuel K. Adams,
Brig K. Agarwal, Nawshin A. Ali, Kris-
ten E. Belz, Margaret N. Boyle,
Christopher A. Cafardi, Sonia A.
Chung, Diego Correa, Bonnie Anne
Crilley, Sally A. Cunningham, Peter F.
Davin, Douglas L. DeMartino, Kristo-
pher Issac DeVyver, N. Cabot Earle, Jr.,
Linda S. Feuster, Mark P. Flaherty,
Charles B. Hadad, Daniel D. Harg-
reaves, Michael A. Iagnemma, Ronald
F. Lawry, Michael P. Leahey, Ayanna M.
Lee, Celia Behrend Liss, Christopher T.
Loludice, Michael J. Lydon, Robert
Lykos, Nancy Madeya, Melissa A.
Mares, Adrian Markocic, Matthew G.
Mazefsky, Douglas B. Miner, Kimberly
D. Moses, Colin W. Murray, Robert P.
Normann, Christopher Passodelis, Jr.,
Joseph J. Pfeuffer, Lenora Randall,
Marcella Mulvaney Reed, Michael H.
Sampson, Ryan C. Sciullo, Soo C. Song,
Katherine E. Stout, and Lawrence D.
Whyte. Emily A. Danchuk, Jason M.
Hess, Deanna L. Nocera, Jeffrey P.
Trout and Steven Valsamidis were
approved as an associate member and
Steven H. Perry was approved as an
affiliate member. The following law
students were also approved for mem-
bership on August 21: Katherine S. Gal-
lagher, Elliot M. Gelfand, Armand J.
Leonelli, Linda C. Obioha, Jessica A.
Priselac, Emily Bryan Ridge and
Courtney L. Snyder.

◆    ◆    ◆
Irv Freeman, of Mercy Hospital of

Pittsburgh, has been appointed by the

ABA’s Young
Lawyers Division
as its liaison to the
Council of the
ABA’s Section of
Legal Education
and Admissions to
the Bar, the recog-
nized accrediting
agency for law
schools in the U.S.

◆    ◆    ◆
Rhoda Shear Neft

was appointed by
Pennsylvania Bar Association President
Andy Susko to the PBA Paths to Leader-
ship Committee. She was also appointed
to a position on the Allegheny County
Bar Foundation Board of Directors.

◆    ◆    ◆
Franklin Black-

stone, Jr. of Goeh-
ring Rutter &
Boehm will begin a
one-year term as
Board Chair of
Jumonville.

◆    ◆    ◆
Fox Rothschild

has been ranked
fourth nationally in
overall associate
satisfaction on the
recent American

Lawyer Magazine Annual Mid-Level
Associate survey.

◆    ◆    ◆
Pepper Hamilton has been ranked

ninth out of 164 law firms rated for asso-
ciate job satisfaction in American
Lawyer’s annual mid-level associates
survey. For the second year in a row, Pep-
per placed first in the Pittsburgh market

for mid-level associate job satisfaction.
◆    ◆    ◆

Eckert Seamans Cherin & Mellott
announced that the inaugural 2007
Working Mother & Flex-Time Lawyers
Best Law Firms for Women initiative
has named Eckert Seamans Cherin &
Mellott among its top-ranked women-
friendly firms nationwide.

People on the Move
Robb Leonard

Mulvihill announ-
ced that Gregory B.
Proffitt has joined
the firm as an
associate. Proffitt
will focus his prac-
tice on commercial
litigation, complex
insurance cover-
age and litigation,
and general civil
litigation.

◆    ◆    ◆
Joseph H. Bucci has joined Houston

Harbaugh as a director in the litigation

department. Bucci concentrates his
practice in the areas of construction,
suretyship, government contract law,
real estate development and construc-
tion litigation.

◆    ◆    ◆
Lynch Weis announced the addition

of Bill Wyrick to the firm as head of the
commercial litigation group.

◆    ◆    ◆
Stephanie Clark Bessko has joined

Grogan Graffam as a senior associate in
the professional liability practice group.

Changes in Status
James Robert Apple was placed on

temporary suspension by the Supreme
Court of Pennsylvania pursuant to
Pa.R.D.E. 208(f) on Aug. 1.■

All submissions for “Bar Briefs” or “In
Memoriam” should be sent to the atten-
tion of David Blaner, ACBA Executive
Director, 400 Koppers Building, 436
Seventh Ave., Pittsburgh, Pa., 15219, or
e-mailed to dblaner@acba.org.
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North Hills Office
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Howard J. SchulbergThomas T. Frampton and
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Durham, North Carolina!
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Franklin
Blackstone, Jr. Summary of ACBA Board

of Governors actions
The following is a summary of the actions taken by the ACBA Board of

Governors in June and July 2007.

• Approved the recommendation of the ACBA Judicial Merit Selection Commit-
tee to continue to use the existing policy of requiring retention candidates not
to run an active campaign for retention or to solicit funds for their retention
campaign, if they choose to participate in the ACBA Judicial Merit Selection
Committee Campaign.

• Approved the recommendation of the ACBA Judicial Merit Selection Commit-
tee requiring retention candidates who are participating in the 2007 Retention
Election Campaign to make a contribution to the Judicial Merit Selection Com-
mittee. The board accepted the Judicial Merit Selection Committee’s recom-
mendation that all three candidates must participate in the campaign in order
for the committee to undertake the umbrella campaign. The judges were asked
to indicate their intention to participate in the campaign by Aug. 15, 2007. The
board also approved the committee’s recommendation to publish the results of
the ACBA Retention Election Referendum in local newspapers, on the ACBA
website, and in the ACBA’s publications.

• Approved the 2007-2008 ACBA Operating and Capital budgets as recommended

• Amended the policy of beginning the fiscal year with $100,000 in the ACBA
Loss Prevention Fund to begin the fiscal year with $45,000 in the fund.

• Authorized ACBA staff to develop an agreement in principal with the Western
Pennsylvania Diversity Initiative and to present the agreement to the board for
final approval.

• Urged the Pennsylvania Bar Association’s House of Delegates to approve the
resolution proposed by the Legal Services to the Public Committee to encour-
age members to provide pro bono services to those in need. ■



S E P T E M B E R  1 4 ,  2 0 0 7 PAGE 9L A W Y E R S J O U R N A L

Continuing Legal Education
sponsored by the ACBA and PBI

C L E  P R O G R A M S

ACBA Registration Information: Register for any of these programs via: Mail: CLE Dept., ACBA, 400
Koppers Building, 436 Seventh Avenue, Pittsburgh, PA 15219; Fax 412-261-6438; Phone: 412-402-6612.
PBI Registration Information: MAIL: PBI, 5080 Ritter Road, Mechanicsburg, PA 17055-6903; FAX:
(717) 796-2348; PHONE: (717) 796-0804 or (800) 932-4637; ON THE WEB: www.pbi.org. All PBI CLE
programs are sponsored by The Pennsylvania Bar Institute & The Allegheny County Bar Association.

BANKRUPTCY LAW
12th Annual Bankruptcy Institute

Join your colleagues and the bankruptcy judges from your
district and tailor a day of sessions that fit your level and area of practice.

Program offers great insight for your practice.
Credits: 5 substantive, 1 ethics • When: Tuesday, September 18, 2007; 9:00 a.m. to 5:00 p.m., registra-
tion begins at 8:30 a.m. • Where: Pittsburgh Marriott Center City, 112 Washington Pl. • Tuition
(includes course book and lunch): Member-Pa., or any co. bar assn.: $299; Member admitted after
1/1/03: $279; Nonmember: $319; Paralegals attending with an attorney: $99; Paralegals attending
alone: $129; Judges & judicial law clerks: $150; Judges & judicial law clerks admitted after 1/1/03:
$140. Register with PBI.

CIVIL LITIGATION
Practical Pretrial Practice

Designed with the new lawyer in mind. Experienced litigators
provide guidance and how-to instruction in process-driven workshop.

Receive fact pattern and accompanying information.
Credits: 3 substantive, 1 ethics (Must attend entire program to receive ethics credit.) • When: Monday, Sep-
tember 24, 2007; 9:00 a.m. to 1:15 p.m., registration begins at 8:30 a.m. • Where: Koppers Bldg., 9th
Fl., 436 Seventh Ave. • Tuition (includes course book): Member-Pa., or any co. bar assn.: $159;
Member admitted after 1/1/03: $139; Nonmember: $179; Paralegals attending with an attorney: $99;
Paralegals attending alone: $129; Judges & judicial law clerks: $80; Judges & judicial law clerks admit-
ted after 1/1/03: $70. Register with PBI.

CONSTRUCTION LAW
Construction Law Primer

Learn about the most recent cases in this evolving field;
common mistakes and pitfalls that you face and how best to avoid
them. Hear about latest legislation under Mechanics’ Lien Law.

Credits: 3 substantive, 1 ethics (Must attend entire program to receive ethics credit.) • When: Tuesday, Sep-
tember 25, 2007; 9:00 a.m. to 1:15 p.m., registration begins at 8:30 a.m. • Where: Koppers Bldg., 9th
Fl., 436 Seventh Ave. • Tuition (includes course book): Member-Pa., or any co. bar assn.: $179;
Member admitted after 1/1/03: $159; Nonmember: $199; Paralegals attending with an attorney: $99;
Paralegals attending alone: $129; Judges & judicial law clerks: $90; Judges & judicial law clerks admit-
ted after 1/1/03: $80. Register with PBI.

ENVIRONMENTAL LAW
Introduction to Leed® and Green Building

Credits: 1 substantive • When: Thursday, October 11, 2007; 12:00 to 1:00 p.m;  registration begins at
11:30 a.m. • Where: Koppers Building Conference Room, 436 Seventh Ave, 9th Floor • Cost: $25
for Real Property Section members, $40 for non-section members, $55 for non-ACBA members and
$13 for no CLE credit. Register with ACBA.

ETHICS
Bridge the Gap for Newly Admitted Attorneys

Credits: 4 ethics • When: Wednesday, November 7, 2007; 9:00 a.m. to 1:30 p.m.; registration begins
at 8:30 a.m. • Where: ACBA Conference Center Auditorium, 920 City-County Building • Cost: Free

to newly admitted attorneys and $100 for all others. Newly admitted attorneys have two years to com-
plete this course as part of their post admission requirement. Register with ACBA.

FAMILY LAW
Family Law Practice in Western Pennsylvania

(The Counties of Allegheny, Beaver, Butler, Washington, Westmoreland)

Practical guide to representing Family Law clients as local experts address all of
the topics from perspective of practice in each county. 

Credits: 5 substantive, 1 ethics (Must attend entire program to receive ethics credit.) • When: Friday, Septem-
ber 28, 2007; 8:30 a.m. to 4:20 p.m., registration begins at 8:00 a.m. • Where: Pittsburgh Marriott
City Center, 112 Washington Pl. • Tuition (includes course book): Member-Pa., or any co. bar assn.:
$199; Member admitted after 1/1/03: $179; Nonmember: $209; Paralegals attending with an attorney:
$99; Paralegals attending alone: $129; Judges & judicial law clerks: $100; Judges & judicial law clerks
admitted after 1/1/03: $90. Register with PBI.

JUVENILE LAW
The Dependency Rules: Everything You Need to Know

Credits: 4 substantive • When: Wednesday, September 26, 2007; program from 8:30 a.m. to 12:30
p.m.; registration begins at 8:00 a.m. • Where: ACBA Conference Center Auditorium, 920 City-Coun-
ty Building • Cost: $65 for ACBA members, $85 for non-ACBA members and $40 no CLE credit or
non-lawyers. Register with ACBA.

TAXATION
Impact of FIN 48 on Publicly & Privately Owned Businesses

Evaluates principles and applicable rules of FIN 48, continued
relevance/interaction with Circular 230, intersection of rules on
IRS’ ability to audit/challenge tax return positions, and more.

Credits: 4 substantive • When: Thursday, September 27, 2007; 8:30 a.m. to 12:45 p.m., registration
begins at 8:00 a.m. • Where: Koppers Bldg., 9th Fl., 436 Seventh Ave. • Tuition (includes course
book): Member-Pa., or any co. bar assn.: $219; Member admitted after 1/1/03: $199; Nonmember:
$239; Paralegals attending with an attorney: $99; Paralegals attending alone: $129; Judges & judicial
law clerks: $110; Judges & judicial law clerks admitted after 1/1/03: $100. Register with PBI.

STORY IDEAS WANTED
The Lawyers Journal
is looking for
practice tips,
lifestyle tips and
human interest
stories.

If you have an idea
for a story,
please contact
Lisa Wolfe at
lwolfe@acba.org
or 412-402-6604.
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David J. Pieton
Accredited Senior Appraiser
Certified Public Accountant

KFMR is an independent member of DFK International

Having the right team 
makes all the difference

Employment Litigation Attorneys
Pittsburgh, Pennsylvania
(412) 338-1100
www.rothmangordon.com

James W. Carroll, Jr., Esq. Colleen Ramage Johnston, Esq. Cami L. Davis, Esq.

divergent from that reflected in the
PITG FSR. Therefore, the court held
that the board did not act arbitrarily or
in capricious disregard of the evidence
when it found PITG financially suitable
for licensure.

The court also rejected IOC’s and
SSG’s argument that the board erred in
considering PITG’s amendments to its
application. The court found Bedford
Downs Management Corp. v. State
Harness Racing Comm’n., 901 A.2d
1063 (Pa.Cmwlth. Ct. 2006) to be
unpersuasive as it was a lower court
decision and the language relied upon
by IOC and SSG was dicta. The court
held that there is no provision or com-
mon law authority that barred PITG
from amending its application.

The court also rejected a series of
arguments regarding the board’s calcu-
lations of anticipated revenue for each of
the three proposed casinos; the board’s
alleged erroneous determination as the
number of slot machines proposed; and
the board’s projection of PITG’s revenue
based on 5,000 slot machines.

Finally, SSG and IOC set forth a list
of arguments addressing the discre-
tionary factors the Act permits the
Board to consider. The court rejected
each of these arguments in order.

The Pennsylvania Supreme Court
concluded by affirming the decision of
the board. ■

GAMING BOARD continued from page 2

between the dates of the warnings and
the dates on which the warnings were
presented to Pantoja; a contested warn-
ing that was never noted as such; and
testimony that Pantoja was warned for
a workplace “spill,” even though the
supervisor had instructed his depart-

CLAIM continued from page 3

ment to ignore such spills.
This case should not be interpreted

by employers as a warning against dis-
ciplining employees who have com-
plained about workplace harassment or
discrimination. To institute such a
blanket policy could lead to more seri-
ous problems, including possible work-
place safety issues or lowered morale
among employees. However, the case
certainly is a reminder to carefully fol-
low procedures when instituting such
warnings. If, in this case, NTN had met
with Pantoja to discuss his alleged per-
formance deficiencies and any warn-
ings, and if the company had applied its
disciplinary policies consistently
instead of selectively, the ongoing
issues and possible legal liability for
retaliation may have been avoided. ■

Copyright © Dickie, McCamey & Chilcote,
2007. All rights reserved.

added, such as an order to look for a job,
or to work toward a GED.

MHC participants get extra support,
coordination, and supervision from the
MHC program itself. Once they are
released into the community to serve
out their probation, participants are
kept on the court’s radar by their pro-
bation officer and a probation liaison.
The liaison updates the court on how
MHC participants are progressing and
helps them stay in contact with proba-
tion officers, visit their doctors as
scheduled, and otherwise comply with
their service plans. Liaison reports are
critical to the outcomes of reinforce-
ment hearings before a MHC judge.

The progress of each offender is
reviewed in these reinforcement hear-
ings held at least every three months,
and more frequently if necessary. Out-

MENTAL HEALTH continued from page 4

comes are categorized as either posi-
tive or negative and, accordingly, can
cause a modification in the terms and
conditions of an individual’s probation.
Of the 600 reinforcement hearings held
in 2006, positives outweighed negatives
by more than two to one.

“We feel a connection to each indi-
vidual,” said Mental Health Court
Judge John A. Zottola. “If a person is on
the right track, there are rewards like a
gift card to a local store or even a
reduction in the term of probation. If
things aren’t going so well, we all get
together and decide how we can help
this person get back in line. Sometimes
we have to resort to incarceration. It’s a
matter of working through the options.”

Assisting MHC participants and
graduates in securing and maintaining
a suitable lifestyle is a critical function
of the MHC program. Before being
accepted into the program, every candi-
date undergoes a full social assessment.
Their lifestyle before arrest is analyzed
for its strengths and shortcomings. If,
based on available information, a candi-
date is accepted as a MHC participant,
he or she is assigned a MHC Forensic
Support Specialist (FSS).

Amy Kroll, Director of Forensic Serv-
ices at DHS said that the FSS will do
whatever is required to secure any serv-
ices and supports that are needed to give
these folks the best chance for success in
life before and after MHC graduation.

“We help them find a place to live, get
their utilities connected and help them
feel secure about food and clothing,”
said Kroll. “We also walk them through
the process of becoming productive citi-
zens, whether through helping them
earn their GED, or arranging for job
training or employment. If we agree that
employment is impossible we make sure
other financial supports are in place. It’s
a personal process. We get involved.”

In mid 2005, the nation’s correction-
al facilities housed more than 2.2 mil-
lion persons and more than three-quar-
ters of them had a history of mental
health problems, substance depend-
ence or abuse, or both. Mark Cherna,
DHS Director believes that state pris-
oners and jail inmates who have a men-
tal health problem are very likely to
serve multiple incarcerations.

“We’ve got local jails operating just
below capacity and state and federal
prison systems generally operating over
rated capacity,” said Cherna. “Mental
Health Court offers an alternative to
this upward spiral of cost associated
with relying on incarceration alone to
curb criminal activity. MHC gives par-
ticipant the opportunity for a new way of
life that generates a sense of well-being,
independence and pride, possibly for
the first time in his or her life.”

And the good news coming from
Allegheny County is that Mental
Health Court is the fiscally responsible
choice as well. ■

attempt to regulate good taste.
As a result, the New York State Bar

Association, after devoting many years
of effort and considerable expense in
attempting to fashion workable Rules,
found itself involved in expensive liti-
gation in federal court that is still pend-
ing at the time this article was written.

The same turn of events was experi-
enced by the Florida Bar Association,
which has long been a leader in attempt-
ing to place reasonable limitations on
advertising by lawyers. As a result of its
proposals, the Florida Bar Association
faced years of expensive litigation, with
one of the challenges to its regulations
landing before the United States
Supreme Court, and producing that

ADVERTISING continued from page 6
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President Judge Emeritus
Joseph A. Del Sole (ret.)

Judge Del Sole’s experience as a trial attorney, trial judge, Calendar Con-

trol Judge and Superior Court Judge, provides unique insight for resolv-

ing civil disputes. As a trial judge, he presided over numerous jury and

non-jury trials and settlement conferences. As an appellate court judge, he

has reviewed and authored decisions on thousands of verdicts. He is

available to provide mediation, arbitration and case evaluation

services throughout Pennsylvania.

Of Counsel

Del Sole Cavanaugh Stroyd LLC • The Waterfront Building

200 First Avenue, Suite 300 • Pittsburgh, Pennsylvania 15222

Telephone: 412-261-2393  • Fax: 412-261-2110  • jdelsole@dscslaw.com • www.dscslaw.com

The Allegheny County Bar Association is pleased to announce to all
members a new and exciting endorsement program with the Business
Solutions Division of Office Depot. This new partnership will provide
members substantial savings on their office supply needs. A few of the
benefits available include:

� ACBA core list of 150 specially priced items with an additional 50 wildcard items to be chosen
specific for each member. Discounts applied up to 88% off manufacturer list price. Items can
be reviewed quarterly to ensure they mirror buying patterns and reflect best value items.

� Up to 7% discount off of the listed price shown on www.officedepot.com for non-core items
(excludes technology items)

� Discount pricing available at Office Depot store locations through either an Office Depot Store
Purchasing Card or a company credit card attached to the ACBA account

� ACBA discounts applied to Design, Print & Ship Depot services at store locations
� Access to more than 15,000 items in the full-line catalog
� Discounts for ACBA members on 1,200 high-end items of Ad Specialty products
� High-end and hard-to-find Technology Solutions from Tech Depot™
� Customizable N-30 billing
� and much more!

Registration and setup are required to take advantage of these benefits. To get started
or learn more about the program, please contact your personal representative 
Bill Gallagher at 877.353.9100 ext. 4114 or william.gallagher@officedepot.com. 
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Lawyers’ Mart

EXPERT
WITNESS

ACCIDENT RECONSTRUCTION, FORENSIC ENGINEERING.
Ira S. Kuperstein, Ph.D., P.E. Extensive experience. (412)
318-4253.

PROCESS SERVICE
INVESTIGATING

THE IMPOSSIBLE WE DO RIGHT AWAY! MIRACLES TAKE
A LITTLE TIME. EMPIRE INVESTIGATION (412) 921-4046.
Visit us on our website, www.empireinv.com

TOXICOLOGY

Clinical Toxicologist, Biomedical Scientist, Expert Witness, sev-
eral years experience of court testimonies. www.drknrao.com
412-849-1292 (cell); 412-833-4643 (home).

APPRAISALS

ANTIQUE AUTO APPRAISALS for all vehicles 1900 to 1990.
Expert Witness. Certified Appraiser - K. Merusi. 412-731-2878.

GILMORE AUCTION GALLERIES—Estate appraisals. Com-
plete auction service. (724) 684-4666. James R. Gilmore.

DOCUMENT EXAMINER/
HANDWRITING

J. WRIGHT LEONARD, BCFE, CDE. Certified. Experienced in
Federal, State & Local Courts. Testimony in Civil & Criminal
Matters. 215-735-4000.

ECONOMIST/VOC. EXPERT

WM. HOUSTON REED, Ph.D.—20 yrs. of forensic econom-
ics & vocational eval. expertise in one report. 412-415-1136.

Court’s most recent pronouncement
concerning lawyer advertising. Another
case, involving a Florida lawyer who ran
ads featuring a pit bull, went to the
Florida Supreme Court, which ruled in
favor of the Bar Association.

In 2006, the Committee on Attorney
Advertising of the New Jersey Bar
Association, considered legal publica-
tions that touted lawyers as “Super
Lawyers” or “Best Lawyers.” The Com-
mittee found that these designations
“violate the prohibition against adver-
tisements that are inherently compara-
tive in nature, RPC 7.1 (a)(3), or that
are likely to create an unjustified
expectation about results, RPC 7.1 (a)
(2).” This pronouncement, like the
Rule changes in New York and in Flori-
da, has generated litigation pending in
the New Jersey appellate courts.

2. First Amendment Considerations
The lawsuits mentioned previously

were based, to a large extent, on the First
Amendment considerations that override
the entire topic of lawyer advertising.
The Pennsylvania Task Force, in con-
ducting its work, had to follow the admo-
nitions of the United States Supreme
Court, as established in a series of deci-
sions dealing with commercial speech.

Lawyer advertising as a full-scale
enterprise had its genesis with the deci-
sion of the United States Supreme Court
in Bates v. State Bar of Arizona, 433
U.S. 350, a 5-4 decision of the Court
handed down in 1977. The impact of the
decision was immediate and striking; as
Justice Powell said in his dissent, the
majority opinion undercut “the supervi-
sory power of the courts over members
of the bar, as officers of the courts, and
the authority of the respective states to
oversee the regulation of the profession

…” 433 U.S. at 389.
Essentially, the Bates court held that

lawyer advertising is a form of com-
mercial speech entitled to First Amend-
ment protection. The public’s need for
information about legal services
trumped the legal profession’s desire to
maintain the traditional practices of the
profession. The Court concluded that
attorney advertising may offer benefits
to the administration of justice, (433
U.S. at 376), help lower costs for con-
sumers, (433 U.S. at 378), and increase
the quality of legal services in the mar-
ketplace. (433 U.S. at 379).

Since Bates, the United States
Supreme Court has reinforced its cen-
tral message in a number of later cases.
Only in Ohralik v. Ohio State Bar Associ-
ation, 436 U.S. 447 (1978) and in Florida
Bar v. Went For It, Inc., 515 U.S. 618
(1995) has the Supreme Court found cir-
cumstances where restrictions on attor-
ney advertising have been sustainable.

Some bar officials believe that Bates
may be challenged successfully in a
Supreme Court whose membership has
changed. Will Hornsby, the ABA’s staff
counsel for its Commission on Adver-
tising from 1990 to 2003, has observed:

“If a state passes restrictive rules
that are challenged, I could see a con-
servative Court, that deems free
speech less free than it was 25 years
ago, overturning the Bates decision.”

(Bar Leader, July/Aug. 2006)
Nevertheless, the PBA Task Force

concluded that it had to accept the law
as it found it, and to follow the dictates
of the United States Supreme Court,
and had no choice but to operate within
the guidelines set by that Court.

3. Antitrust Considerations
The Pennsylvania Task Force looked

carefully at the recommendations of the
2006 New York Task Force on Lawyer
Advertising, and learned a great deal
from the New York experience.

One of the lessons learned from the
experience in New York state was the
supervisory role that the Federal Trade
Commission plays in attempts to regu-
late lawyer advertising. The Federal
Trade Commission critiqued the pro-
posed New York rules while they were
being deliberated, and sounded a cau-
tionary note to the New York Bar Asso-
ciation about its proposals. The Com-
mission wrote to the New York Bar
Association, saying:

“The FTC Staff believes that while
deceptive advertising by lawyers
should be prohibited, restrictions on
advertising and solicitation should be
specifically tailored to prevent decep-
tive claims and should not unnecessar-
ily restrict the dissemination of truth-
ful and non-misleading information.”

Moreover, the Commission found
many of the New York proposals overly
broad, and adversely impacting prices
consumers would pay for legal services.

The antitrust implications of broad
restrictions on lawyer advertising are
reinforced by decisions such as the

Continued on page 12
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Voted a Best Place to Work by the Pittsburgh Business Times

This is what our Business Valuation and Litigation 

Support Services Group is all about.  With hundreds of 

court appearances, we are the most comprehensive 

business valuation and litigation support team in the region 

for complex matters.  

Innovative thinking and responsiveness.  Together 

they set us apart.  

LITIGATION SUPPORT

• Commercial and Economic   

  Damages Cases

• Shareholder and Partner Disputes

• Construction Claims

• Bankruptcy

• White-Collar Crime and Criminal     

  Tax Investigations

• Forensic Accounting

• Equitable Distribution

• Support/Alimony

BUSINESS VALUATION

• Estate and Gift Planning

• Mergers and Acquisitions

• Buy/Sell Agreements

• Equitable Distribution

412.281.9203    www.alpern.com

James B. Hankins, Jr., CPA/ABV, CVA, BVAL
Heather J. Baranowski, CPA/ABV, MST, CVA
Karl A. Jarek, CPA/ABV, CFS

David Kaplan,    
CPA/ABV, JD, CVA
Director

HELPING YOU BUILD
A BETTER CASE

determined coalition may be able to
negatively affect a candidate’s judicial
retention prospects despite his or her
qualifications for the job.

A Review of the 2005 Judicial

Retention Elections

JUDICIAL RETENTION continued from page 7

United States Supreme Court opinion
in Goldfarb v. Virginia State Bar, 421
U.S. 773 (1975), subjecting the Virginia
Bar Association to antitrust action
challenging the Association’s enforce-
ment of minimum fee schedules.

As a consequence of the supervisory
role of the Commission, and Supreme
Court decisions opening the way for
antitrust claims against Bar Associa-
tions that regulate the practice of law
in a way that interferes with a compet-
itive price structure, the Task Force
took a cautious approach towards
changing the existing Rules. ■

Thomas Cooper is a partner in the law
firm of Cooper & Ziegler in Pittsburgh. He

ADVERTISING continued from page 11
is past President of the Pennsylvania Bar
Association, the Allegheny County Bar
Association, and the Academy of Trial
Lawyers of Allegheny County. For 20
years, he taught trial practice at the Uni-
versity of Pittsburgh School of Law, and
he is a Fellow of The American College of
Trial Lawyers. He was Co-Chair of the
PBA’s Task Force on Lawyer Advertising.

In 2005, misdirected public discon-
tent regarding the judiciary’s role in
pay-raise legislation manifested itself
in an attack against Pennsylvania’s
judiciary. As a consequence, new citi-
zen groups became organized in an
effort to repeal the pay raise legislation
and to replace Pennsylvania legisla-
tors—and judges—standing for reelec-
tion. Unfortunately for the jurists, no
legislators faced statewide election in
2005 and the justices were therefore
left to fend for themselves. The result
was that certain groups seemed to
influence the public into believing that
the courts were somehow responsible
for the pay raise. Whether for or
against the legislation, those involved
with the legal profession understood
that the system of “checks and bal-

ances” worked as it was supposed to in
2005, and the courts were fulfilling
their duties as prescribed by the Penn-
sylvania Constitution. Unfortunately,
some laypersons were influenced into
believing—inaccurately—that the judi-
ciary somehow acted inappropriately
or was conspiring with the legislature.

In 2005, Justice Russell Nigro and
Justice Sandra Shultz Newman were
the only two Supreme Court Justices
up for retention. Although Justice New-
man was successful, Justice Nigro
became the first justice who failed to
win enough votes receiving only 49
percent of the vote.

The Current Judicial Retention

Trends in Pennsylvania
Current trends in retention elections

have alerted us to the public’s percep-
tion of the courts.

First, we note that there are declin-
ing total affirmative votes. Historically,
judicial retention elections have been
low turnout elections; but now, it
appears that those actually appearing
at the polls are less inclined to vote
affirmatively. For example, in the 2005
election Justice Newman received only
54 percent of the vote, while Justice
Nigro received only 49 percent of the
vote, or one percentage point less than
was necessary to be retained. Conse-
quently, the notion of relative security
in an uneventful retention bid cam-
paign is no longer true.

Second, we observe that judges may
be unfairly targeted by public interest
groups in a “vote no” campaign. Specif-
ically, if a jurist renders an unpopular
decision regarding a hot-button issue,
activists have been successful in cam-
paigning to unseat the judges despite
their qualifications. Indeed, in 2003 the
ABA Commission on the 21st Century
Judiciary observed the following:

[I]t is incumbents who are put at
future risk of losing their tenure when
they uphold unpopular laws, invalidate
popular laws, or protect the rights of
unpopular litigants. In such cases, it is
incumbents who are thus presented
with the impossible choice of sacrific-
ing either their careers, or their inde-
pendence and the rule of law.

Finally, we note that a ‘rolloff ’ in vot-
ing for judges exists during elections.
Specifically, voters tend to refrain from
voting on judges at all, which may be
indicative of the lack of knowledge that
the public has about particular judicial
candidates. Indeed, because judges do
not face an opponent in retention elec-
tions, but run based on their record,
there are rarely campaigns designed to
foster judicial visibility.

Judicial Retention Education
The YLD hopes that through an

organized, coordinated effort, we can
help to educate the public on the
importance of having an experienced
and qualified judiciary while improv-
ing relations between the legal commu-
nity and the public at large.

If you are interested in learning
more about how you can help educate
the public, please e-mail me at
Wendi1019@aol.com. ■
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