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ACBA - WLD Workplace Policy Committee 
Paid Parental Leave 

 
The Business Case 

Paid parental leave policies have significant business benefits.  Such policies can favorably impact the 
bottom line in the form of: 

o Greater employee loyalty and productivity; 
o More successful recruitment, with a particular boost for diversity and inclusion efforts; 
o Increased employee retention;  
o Enhanced client satisfaction, retention and ability to develop business; 
o Litigation avoidance. 

Employee Loyalty and Productivity 

Flexible work arrangements, including parental leave, enhance “productivity by avoiding unscheduled 
absenteeism and unwanted turnover due to work-life conflicts.”1   Flexibility is also linked to higher 
employee engagement, which increases productivity.2 

These links have been established in law firms.  A report published by the New York City Bar found that 
strong parental leave policies increased attorney productivity. Specifically, the report stated: 

Studies reveal that employees who have utilized strong parental leave policies tend to 
be more committed to their employer and less likely to pursue other job opportunities. 
In addition to engendering institutional loyalty, such policies promote increased 
productivity, employees are more engaged in workplaces that recognize the importance 
of time for family or other outside activities and are nearly three times as likely to report 
job satisfaction, which is a factor linked to productivity. Employers contemplating the 
implementation of a formal parental leave policy should consider such data carefully as 
it suggests that generous policies may increase profits and improve work product.3 
 

 

  

                                                      
1
 Workplace Flexibility: Ensuring Success for the 21st Century, Corporatevoices.org:  

http://www.shrm.org/Advocacy/Issues/WorkplaceFlexibility/Documents/Focus%20Group%20Summary_Financial.pdf.   
2
 Id. 

3
 New York City Bar, “Parental Leave Policies and Practices for Attorneys”, p. 5:  

http://www.nycbar.org/pdf/report/Parental_Leave_Report.pdf.  

http://www.shrm.org/Advocacy/Issues/WorkplaceFlexibility/Documents/Focus%20Group%20Summary_Financial.pdf
http://www.nycbar.org/pdf/report/Parental_Leave_Report.pdf
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Recruitment 

Employers are increasingly recruiting new employees in an environment where workers are more vocal 
about the desire for work-life balance.  And this requirement is not coming from women alone.  In a 
recent article in The Atlantic, a former Supreme Court clerk describes his choice to take time off at the 
end of his clerkship to stay at home with his daughter.4  He cites a 2013 Pew study that found that 60% 
of men describe their child care hours as “very meaningful.”  These numbers are very similar to what 
working mothers reported and are a very real factor when law firms seek top talent.   

Additionally, the next generation of lawyers has been far more vocal than any group before about how 
they value workplace benefits that make room for greater balance.  The Bentley University Center for 
Women & Business surveyed 1,000 college-educated men and women born after 1980 and found that 
57% of respondents stated that being a good parent was among the most important things in their 
lives and 62% defined good parenting as spending as much time with their children as possible.5  The 
survey authors make a specific recommendation that millennial employees value parental leave.  Law 
firm leadership may need to reevaluate the best incentive packages to offer this generation of lawyers 
and take note that work-life policies such as paid parental leave may soon be a necessary part of a 
competitive compensation package.6    

Employee Retention 

Several states have served as laboratories to test how paid parental leave affects employee retention.  
Research on California’s Paid Family Leave Insurance program demonstrates that over 95% of workers 
who took paid family leave in California returned to work – and over 80% returned to the same 
employer.7  In the legal context, the New York City Bar also found a connection between parental leave 
policies and retention. It stated: 

Legal employers devote significant resources to recruiting recent law school graduates 
and lateral hires, training these attorneys, and developing their expertise, but attorneys 
sometimes leave before a significant return on that investment can be realized (albeit 
for a variety of reasons). According to a 2005 NALP study, 77% of women associates had 
left their firms within five years (55 months). Every one of these lawyers represents a 
lost investment in recruitment and training, the cost of which can amount to 150% of an 
attorney’s annual compensations. Retention is especially critical when an individual 
attorney’s level of skill and experience cannot readily be replaced, or when 
disproportionate rates of attrition impact firm culture. Although the 2005 NALP study 
looked at the issue in the law firm context, the conclusions the study reached apply with 

                                                      
4
 R. Park, “What Ruth Bader Ginsburg Taught Me About Being a Stay-at-Home Dad.” January 8, 2015: 

http://www.theatlantic.com/features/archive/2015/01/what-ruth-bader-ginsburg-taught-me-about-being-a-stay-at-home-

dad/384289/.  
5
 CWB Millennial Report, August 5, 2013: http://www.scribd.com/doc/158258672/CWB-Millennial-

Report?secret_password=2191s8a7d6j7shshcctt&_ga=1.161270649.550500981.1421781987.  
6
 For additional commentary, see also, D. Parnell, “The Millennial Lawyer and BigLaw Hunger Games,” October 13, 2013: 

http://www.forbes.com/sites/davidparnell/2013/10/30/the-millennial-lawyer-and-biglaw-hunger-games/.  
7
  E. Appelbaum and R. Milkman, “Leaves That Pay: Employer and Worker Experiences with Paid Family Leave in 

California,” January, 2011: http://www.cepr.net/publications/reports/leaves-that-pay.  

http://www.theatlantic.com/features/archive/2015/01/what-ruth-bader-ginsburg-taught-me-about-being-a-stay-at-home-dad/384289/
http://www.theatlantic.com/features/archive/2015/01/what-ruth-bader-ginsburg-taught-me-about-being-a-stay-at-home-dad/384289/
http://www.scribd.com/doc/158258672/CWB-Millennial-Report?secret_password=2191s8a7d6j7shshcctt&_ga=1.161270649.550500981.1421781987
http://www.scribd.com/doc/158258672/CWB-Millennial-Report?secret_password=2191s8a7d6j7shshcctt&_ga=1.161270649.550500981.1421781987
http://www.forbes.com/sites/davidparnell/2013/10/30/the-millennial-lawyer-and-biglaw-hunger-games/
http://www.cepr.net/publications/reports/leaves-that-pay
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equal force to other legal employers. To increase retention rates, legal employers need 
to respond to the increasing demand for work/life balance. Many attorneys increasingly 
cite work/life balance as one of the factors affecting their decision to leave a firm. 
Strong parental leave policies reflect an employer’s view of the importance of family 
and a concern with work/life balance and thus are a critical component of attorney 
retention. In addition, strong parental leave policies allow those new parents that want 
more time to be with their child to have such time and thereby may avoid those parents 
leaving the workforce.8 

Parental leave policies also have important social benefits including, for example, fostering parent-
child bonding and promoting equality in the workplace.  These social benefits have a business value, 
because they can create goodwill and increase engagement, by both employees and the community, 
and aid employee retention.9   

Client Satisfaction, Retention and Business Development 

Law firms can leverage successful attorney recruitment and retention into business development 
efforts.  The Association of Corporate Counsel’s 2012 report on GC Value Insights compiles trends 
about client expectations by interviewing the legal leaders of Fortune 50-ranked companies.  When 
asked what General Counsel value most in the firms they choose to work with, these GCs prioritized a 
law firm’s ability to partner with them – and take the long view.10  They also value firms that 
understand their business and their goals and demonstrate an investment in the company’s needs.   

True partnerships with clients require staffing matters with familiar faces.  Clients are increasingly 
formalizing this demand for consistent staffing – with 63% of in-house counsel respondents in a 2010 
survey requiring client consent for changes in attorney staffing.11  Although parental leave represents a 
short-term disruption to attorney matters, the only way firms can take the long view is by retaining the 
attorneys with the institutional knowledge of the client and the relationship.  

On top of this, clients have taken a stand on diversity and inclusion.  The Chief Legal Officers of almost 
500 major corporations have committed themselves to a diversity Call to Action, beginning in 1999 and 
reaffirmed in 2004.  The signatories promised the following:  

We pledge to make decisions regarding which law firms represent our companies based 
in significant part on the diversity performance of the firms. We intend to look for 

                                                      
8
 New York City Bar, “Parental Leave Policies and Practices for Attorneys”, p. 7: 

http://www.nycbar.org/pdf/report/Parental_Leave_Report.pdf.  
9
 H. Boushey and S.J. Glynn, “There Are Significant Business Costs to Replacing Employees,” November 2012: 

http://cdn.americanprogress.org/wp-content/uploads/2012/11/CostofTurnover.pdf.  This article examines 30 case studies in 

11 research papers published between 1992 and 2007 and concludes that employee retention leads to significant cost savings 

for employers.      
10

 The Association of Corporate Counsel, “GC Value Insights” 2012: 

http://www.acc.com/advocacy/valuechallenge/toolkit/loader.cfm?csModule=security/getfile&pageid=1316714&page=/value

challenge/resources/index.cfm&qstring=&title=GC%20Value%20Insights.  
11

 10th Annual ACC/Serengeti Managing Outside Counsel Survey, October 23, 2010: 

http://www.serengetilaw.com/news_events/Pages/lawfirmspending.aspx.  

http://www.nycbar.org/pdf/report/Parental_Leave_Report.pdf
http://cdn.americanprogress.org/wp-content/uploads/2012/11/CostofTurnover.pdf
http://www.acc.com/advocacy/valuechallenge/toolkit/loader.cfm?csModule=security/getfile&pageid=1316714&page=/valuechallenge/resources/index.cfm&qstring=&title=GC%20Value%20Insights
http://www.acc.com/advocacy/valuechallenge/toolkit/loader.cfm?csModule=security/getfile&pageid=1316714&page=/valuechallenge/resources/index.cfm&qstring=&title=GC%20Value%20Insights
http://www.serengetilaw.com/news_events/Pages/lawfirmspending.aspx
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opportunities for firms we regularly use which positively distinguish themselves in this 
area. We further intend to end or limit our relationships with firms whose performance 
consistently evidences a lack of meaningful interest in being diverse.12 

The Call to Action has additionally spurred a group of law firm managing partners and general counsel 
to form the Leadership Council on Legal Diversity.  The Leadership Council has made a point to broaden 
the concept of diversity and inclusion initiatives to consider strategies applicable to all associates – but 
continues to focus on the importance of career development and attorney retention as an important 
means of both building a better profession and improving the bottom line for law firms.13  The Council 
has expressly recognized the importance of policies that address work/life balance conflicts as a 
significant part of the retention puzzle.14  Law firms can use work/life initiatives like paid parental leave 
policies to actively demonstrate to their clients that they stand with them on these issues.     

Litigation Avoidance 

Neither federal nor Pennsylvania state law creates a right for paid parental leave.  However, there are 
several related laws. 

Federal law governs pregnancy and parental leave under: 

 Family and Medical Leave Act of 1993 (FMLA), 29 U.S.C. §§ 2601-2654, which requires 
employers to provide up to 12 workweeks of unpaid leave to eligible employees in a 12-month 
period for the birth and care of an employee's newborn child or placement of an employee's 
adopted or foster child with the employee.15  Generally, employees working at a location that 
does not have 50 or more employees within 75 miles are not eligible for FMLA leave, and an 
employee must also have worked for the employer for at least 12 months and for at least 1,250 
hours in the 12-month period preceding the first day of leave in order to be eligible for FMLA 
leave.16 

 Title VII of the Civil Rights Act of 1964 (Title VII), as amended by the Pregnancy Discrimination 
Act (Title II), 42 U.S.C. § 2000e(k), which protects employees from discrimination due to 
pregnancy or pregnancy-related medical conditions.17  Under the Pregnancy Discrimination Act, 
women affected by pregnancy or related conditions must be treated in the same manner as 
other applicants or employees who are similar in their ability or inability to work.   

 The Americans with Disabilities Act of 1990 (ADA), 42 U.S.C. §§ 12101-12117.  Although a 
normal pregnancy is not a disability under the ADA, certain pregnancy related impairments may 

                                                      
12

  “A Call to Action – Diversity in the Legal Profession,” October, 2004. pp. 6-8: 

http://www.acc.com/vl/public/Article/loader.cfm?csModule=security/getfile&pageid=16074.  
13

   ABA Litigation Section Corporate Counsel, “The Diversity Dilemma: Another Victim of the Bad Economy?” February 

11-14, 2010: https://apps.americanbar.org/litigation/committees/corporate/docs/2010-cle-materials/11-diversity-dilemma-

another-victim-bad-economy/11a-diversity-dilemma.pdf, . 
14

 “A Call to Action – Diversity in the Legal Profession,” October, 2004. pp. 7-8.  See also New York City Bar, “Parental 

Leave Policies and Practices for Attorneys”, p. 8. 
15

 29 U.S.C. § 2612(a). 
16

 29 U.S.C. § 2611(4)(A)(i); 29 C.F.R. § 825.104. 
17

 Note that the EEOC published new enforcement guidelines on July 14, 2014: 

http://www.eeoc.gov/laws/guidance/pregnancy_guidance.cfm.  

http://www.acc.com/vl/public/Article/loader.cfm?csModule=security/getfile&pageid=16074
https://apps.americanbar.org/litigation/committees/corporate/docs/2010-cle-materials/11-diversity-dilemma-another-victim-bad-economy/11a-diversity-dilemma.pdf
https://apps.americanbar.org/litigation/committees/corporate/docs/2010-cle-materials/11-diversity-dilemma-another-victim-bad-economy/11a-diversity-dilemma.pdf
http://www.eeoc.gov/laws/guidance/pregnancy_guidance.cfm
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qualify as disabilities, which entitle the employee to reasonable accommodations, absent 
undue hardship to the employer. 

These laws create risk that employers must navigate, not just to avoid legal liability, but also to avoid 
the appearance of unfairness that can often lead to costly litigation.  A well-administered paid parental 
leave policy can reduce the risk of litigation because it: 

 Recognizes and eases a point of stress.  New parents almost always have conflicts between 
their work responsibilities and their duties as parents.  A paid parental leave policy recognizes 
this proactively, reducing the likelihood of unplanned interruptions; 

 Builds in a plan that may often solve the employers’ need to accommodate an employee who 
has become disabled due to a pregnancy-related medical condition; and 

 Reduces the risk that an employer places an undue burden on employees with caregiving 
responsibilities, which may violate Title VII.   
 

Legal Requirements and Notes on Administering a Policy  

 Employers have no obligation under federal or state law to provide paid parental leave.  Therefore, 
the sample below includes best practices, but no language is legally required.  The sample policy 
leaves open the amount of time an employer offers – most employers offer between 2 and 4 
weeks.  Some employers choose to prorate the amount of wage replacement depending on years 
of service.  Optional language for this is suggested below. 

 Employers generally offer paid parental leave in one block of time, but give some flexibility about 
when it can be used.  This allows for an employee to stagger leave with his or her co-parent.  For 
example, a male employee might take his paid parental leave after his spouse has concluded leave 
with her employer.  The sample policy leaves room for customization, but most employers allow 
employees to take the leave within the first year after a child joins the home.  Employers should 
consider whether they will offer this leave to both parents if both are employees.  Some employers 
choose to limit the FMLA leave entitlement for spouses working at the same employer to provide a 
combined total of 12 workweeks leave during any 12 month period for the birth and care of a 
newborn child, or for placement of a child with the employee for adoption or foster care. This is 
valid under federal law, and includes all spouses as defined under the law of the state where the 
marriage took place, including same-sex couples.  However, there is some risk in adopting this 
policy because it does not apply to non-married partners working for the same employer.  This can 
leave similarly situated employees subject to different treatment and may conflict with state law.   

 Law firms should address concerns about billable hour requirements, bonus eligibility and 
compensation for partners expressly in the policies they publish.  Firms covered under the FMLA 
likely already prorate these expectations when employees are eligible for FMLA leave and that 
policy will apply when they offer concurrent paid parental leave – but smaller firms will have to add 
language to the sample policy such as the following: “The firm will prorate the billable hour 
expectation of any attorney who uses this leave.” 

 To avoid litigation risk related to discrimination laws, employers should grant parental leave to 
parents of both sexes based on their new status as parents.  In Pennsylvania, risk of discrimination 
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claims related to parental leave arises from the fact that sex, including pregnancy, is a protected 
class.18   Local Governments may also provide protections for marital status, familial status, sexual 
orientation and gender identity that make it important to offer leave evenhandedly, based on an 
employee’s status as a parent alone.19   

 As with some other states, Pennsylvania has a regulation which requires employers that give leave 
for childrearing or child care to extend such leave to both male and female and adoptive parents 
equally.20  Additionally, birth fathers and adoptive mothers are similarly situated in that both 
become parents without physically giving birth.  A policy that would provide such similarly situated 
employees different levels of benefits creates risk of a disparate impact on female employees. 

 Foster parents may be covered under the FMLA, but are not covered under state law at this time.  
This is also true of families created through surrogacy.  Firms should consider including placement 
of an adopted or foster child  or child by surrogacy in its paid parental leave policy.  Including these 
families avoids a gap in the policy should the situation arise.  However, employers may consider 
establishing a rule allowing only one parental leave per calendar or rolling-calendar year, which 
also clarifies the amount of leave available in the case of multiple births/placements. 

 Pennsylvania regulations expressly require employers to treat disabilities caused or contributed to 
by pregnancy, miscarriage, abortion, childbirth and recovery as temporary disabilities under their 
disability leave policies.21  If an employer has a short-term disability plan, then a female employee 
who gives birth will take her paid parental leave at the conclusion of her period of disability.  For 
self-funded programs, employers may need to adjust the period of time for which they presume 
disability after childbirth when adding a paid parental leave policy.   

 Parental leave is a broader term than paternity leave, allowing for leave for same-sex couples 
where neither parent is male.  Employers should also consider taking a public stance on their 
support for the use of parental leave by both male and female employees, as is modeled in the 
statement of purpose in the sample policy below.  Studies show that messages that reinforce a 
public support for equality and disapproval for bias actually serve to reduce bias – which, in this 
case, makes it more likely that both male and female employees will feel free to take advantage of 
a parental leave policy.22 

 Employers should consider how they will administer this type of leave in the case of stillbirth or 
late-term miscarriage. 

 Employers should consider what class of employees is eligible (full-time, part-time) and whether 
the employers will exclude temporary employees or whether the employer will phase in benefits by 
requiring a term of service. 

 Employers should consider whether they will allow an employee to use this time before the birth of 
a child, such as in the case of an employee caring for a spouse/partner on bed rest. 

 

                                                      
18

 16 Pa. Code §§ 41.101- 41.104.   
19

 See Pittsburgh Code § 659.01 et seq.; Philadelphia Code § 9-1100 et seq.; and Allegheny County Ordinance 26-09-OR.    
20

 16 Pa. Code § 41.104. 
21

  16 Pa. Code §§ 41.101, 41.103. 
22

 See A. Grant and S. Sandberg, “When Talking About Bias Backfires,” December 6, 2014: 

http://www.nytimes.com/2014/12/07/opinion/sunday/adam-grant-and-sheryl-sandberg-on-discrimination-at-work.html?_r=0.  

http://www.nytimes.com/2014/12/07/opinion/sunday/adam-grant-and-sheryl-sandberg-on-discrimination-at-work.html?_r=0
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Sample Policy 

Purpose:  The firm recognizes that the addition of a child is a significant life event and that both 
mothers and fathers need time to bond with their new child.  Therefore, the firm provides a paid 
parental leave benefit to legal staff and salaried employees, including lawyers, after a child joins their 
family by birth, adoption, surrogacy, or through placement of a foster child. 

 
Parental leave under this policy is a paid leave intended to provide parents bonding time with wage 
replacement after the birth of an employee’s child, a child born to a same- or opposite-sex domestic 
partner or spouse, a child born via surrogacy or a child adopted or fostered by the employee. 
Employees may take this leave in one block of time within [____ days/weeks/months] after the birth or 
placement of the child. 

Eligibility Requirements 

All employees are eligible for [____ days/weeks/months] of paid parental leave. This leave is in 
addition to any period of paid medical leave under the firm’s Short-Term Disability program.  [Insert if 
the employer has more than 50 employees in the location: “This leave runs concurrently with FMLA 
and/or any relevant state family and medical leave.”] After the paid parental leave is exhausted, the 
employee may charge sick leave and/or vacation leave for additional wage replacement.  

The firm will continue to provide health insurance benefits during the paid parental leave under this 
policy at the same rate as in effect before the leave was taken regardless of length of service [Optional:  
“provided the employee has at least one full year of service.”] 

The employee must provide 30 days’ notice (or as much notice as practicable if the leave is not 
foreseeable) to [Human Resources] of the request for leave. Please see [Human Resources] for the 
proper request forms. 

The firm prohibits and will not tolerate discrimination or retaliation against any employee or applicant 
because of that person's pregnancy or parental leave. Specifically, no one will be denied employment, 
reemployment, promotion or any other benefit of employment or be subjected to any adverse 
employment action based on that person's pregnancy or parental leave. In addition, no one will be 
disciplined, intimidated or otherwise retaliated against because that person exercised rights under this 
policy or applicable law. 

[Optional if there is unpaid, non-FMLA leave: “Employees not eligible for FMLA leave should refer to 
the Leave of Absence Policy after the period of paid parental leave is completed regarding continuation 
of insurance coverage for employees on unpaid leave of absence.”] 
 
NOTE:  This is a sample policy promulgated by the Allegheny County Bar Association for consideration 
by employers.  The legal landscape in this area is evolving.  Any employer intending to adopt a policy 
governing paid parental leave is encouraged to review the policy with their own legal counsel to be 
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sure that it is consistent with the other policies in place and to be sure that the policy complies with all 
of the laws that are applicable at the time of adoption. 


