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Commonwealth of Pennsylvania v.
Jane C. Orie

Criminal Appeal—Suppression—Weight of the Evidence—Sentencing (Discretionary Aspects)—Conflict of Interest Charge—
Free Speech Right—Merger of Sentences

No. CC 201010285, 201112098. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, A.J.—December 28, 2012.

OPINION
OF THE COURT

The defendant, Jane C. Orie, has appealed from the judgment of sentence imposed in these two cases on June 4, 2012. The
procedural history of this case is rather complicated. The defendant was originally charged at CC 201010285, pursuant to a
presentment issued by the A2008 Allegheny County Investigating Grand Jury on April 4, 2010, with three counts of Theft by
Diversion of Services (18 Pa. C.S.A. § 3926(b)); one count of Criminal Conspiracy-Theft by Diversion of Services (18 Pa. C.S.A. §
903(A)(1)); three counts of Violating the Conflict of Interest Statute (65 P.S. 1103(A)); and three counts of Tampering with
Fabricating Physical Evidence (18 Pa. C.S.A. § 4910(1)).

The first trial on those charges ended in a mistrial on March 3, 2011.1 The case was scheduled for retrial. The defendant filed
a motion seeking to bar the retrial on double jeopardy grounds. In an Opinion and Order dated April 5, 2011, the Motion was denied.
The defendant filed a Petition with the Superior Court seeking leave to file an interlocutory appeal from the denial of her Motion
seeking to bar the retrial on double jeopardy grounds. The Superior Court denied the Petition on April 13, 2011 on the basis that
the appeal was frivolous and the defendant filed a Petition for Allowance of Appeal from the Supreme Court. On June 23, 2011 the
Supreme Court vacated the Superior Court order as it pertained to the determination that the appeal was friviolus and remanded
the matter to that Court to address that issue.2 The Superior Court, in turn, remanded the matter to this Court to prepare a supple-
mental Opinion on the issue of frivolousness. That Opinion was filed on July 14, 2011 and the matter was retransmitted to the
Superior Court. In an Order dated August 31, 2011, the Superior Court affirmed. A Petition for Allowance of Appeal was filed but
denied by the Supreme Court on September 15, 2011.

On August 29, 2011, the defendant was charged, at CC 201112098 with sixteen (16) additional criminal offenses. These new
offenses arose out of the events that occurred at the first trial that caused the Court to declare a mistrial. This Court described
those events at length in the April 5, 2011 Opinion, at pages 3 through 9. It is not necessary here to set forth those facts again at
length. In essence, forged documents were offered into evidence by the defense at that trial; documents that were authenticated
by the defendant and admitted into evidence by the Court. It was not until jury deliberations had commenced that the forged nature
of the documents was discovered. The investigation into those documents led to the additional charges.

The defendant was charged with five (5) counts of Perjury (18 Pa. C.S.A. § 4902(a)); two (2) counts of Forgery-Uttering a Forged
Writing (18 Pa. C.S.A. § 4101(a)(3)); six (6) counts of Tampering With or Fabricating Physical Evidence (18 Pa. C.S.A. § 4910(2));
one count each of Obstructing the Administration of Law or Other Governmental Function (18 Pa. C.S.A. § 5101); Perjury Under
the Election Code (25 Pa. C.S.A. § 3502); and one count of Violating the Election Code Regarding the Reporting Obligations of
Candidates (18 Pa. C.S.A. § 3246(a)).3

This matter proceeded to trial before a jury on February 27, 2012. On March 26, 2012, the jury returned verdicts at both
cases. At CC 201010285, the jury found the defendant guilty of the theft by Diversion of Services charges at Counts 1 and 3;
the Conspiracy charge at count 4 to the Conflict of Interest charges at counts 5 and 6; and to the Tampering With or Fabricating
Physical Evidence charges at counts 8 and 9. The jury found the defendant not guilty of the Theft by Diversion of Service
charge at count 2; the Conflict of Interest charge at count 7; and the Tampering with or Fabricating Physical Evidence charge
at count 10.

At CC 201112098, the jury found the defendant guilty of Forgery charges at counts 6 and 7; four of the five Tampering With or
Fabricating Physical Evidence charges, filed at counts 8, 9, 10, 11 and 12; the defendant was found not guilty of the five (5) Perjury
counts, five (5) Perjury charges at counts 1 through 5; the Tampering With or Fabricating Physical Evidence charge at Count 13;
the Obstruction of Justice charge at count 14; the Perjury charge at count 15; and the Election Code Reporting Violation at count
16. Sentencing was originally scheduled for May 21, 2012, but was postponed. The Commonwealth filed a Petition with the Court
seeking, in addition to standard restitution and costs of prosecution, reimbursement pursuant to 18 Pa. C.S.A. § 5303 and for the
imposition of the penalty provided for 65 Pa. C.S.A. § 1109. The defense filed a Memorandum in Opposition.

On June 4, 2012, the defendant was sentenced, at CC 201010285, to not less than six (6) nor more than twenty-four (24) months
at counts 1, 3 and 4, to run consecutive to one another, for an aggregate term of imprisonment at that case of not less than eighteen
(18) nor more than seventy-two (72) months. No penalty was imposed on the remaining counts for which a verdict of guilty was
returned.

At CC 201112098, the Court sentenced the defendant to not less than four (4) nor more than twelve (12) months at each of the
two Forgery counts; to not less than two (2) nor more than twelve (12) months at the Tampering With Physical Evidence charges
at counts 8 and 10, and to no further penalty on the remaining counts. Those sentences were likewise ordered to run consecutive
to one another and consecutive to the sentences imposed in the other case. The aggregate sentence imposed for both cases was not
more than thirty (30) nor less than one hundred and twenty (120) months incarceration. The Court deferred the ruling on the
request for restitution and reimbursement pending a further hearing and the submission of briefs by the parties. In the
Memorandum Opinion filed on July 3, 2012, the Court addressed the request for restitution and reimbursement.

The defendant thereafter filed a timely Notice of Appeal and, pursuant to this Court’s Order, filed a Concise Statement of
Matters Complained of on Appeal identifying the following claims she intends to raise before the Superior Court:

a. The Court erred in denying the defendant’s Motion to bar retrial on double jeopardy grounds;

b. The Court erred in denying the defendant’s request to bar the District Attorney’s Office from prosecuting this
matter based upon its conflict of interest and personal animus and/or appearance of personal animus towards the
defendant;

c. The Court erred in barring the defendant from introducing evidence related to the existence of a political feud
between the District Attorney’s family and the defendant’s family;



page 234 volume 161   no.  11

d. The Court erred in denying the defendant’s pretrial Motion to Suppress filed in the 2010 case;

e. The Court erred in precluding testimony from witness Steven MacNett regarding Pennsylvania Senate policy
permitting campaign activities during legislative day through the use of comp time;

f. The Court erred in denying the defendant’s pretrial Motion to dismiss the charges in the 2010 case on the basis that
the conflict of interest statute is unconstitutionally vague on its face;

g. The forgery convictions were against the weight of the evidence;

h. The conflict of interest convictions must be vacated because of the Conflict of Interest statute is unconstitutionally
vague on its face and because it had violated the defendant’s right to free speech and association protected in the
United States and Pennsylvania Constitution;

i. The evidence as to the forgery charges was insufficient;

j. The Court erred in failing to grant the defendant’s Motion to reconsider sentence which would have reduced the
individual maximum sentence to a total of five (5) years;

k. The Court erred in imposing a restitution order of $110,000.00 pursuant to 18 Pa. C.S. § 5103; and

l. The sentences on the Theft by Diversion of Service charges are illegal as they should have merged sentencing
purposes.

Six of the claims identified in the defendant’s Concise Statement have already been addressed by this Court in prior Opinions.
The first claim, (a), challenging the denial of the Defendant’s Motion to Dismiss on Double Jeopardy grounds, and the second
claim, (b), seeking the removal of the District Attorney’s office and appointment of the Attorney General, were both addressed in
this Court’s April 5, 2011 Opinion. Similarly, the claim raised in (d), challenging the Court’s denial of the defendant’s suppression
motion, was addressed in the Memorandum Opinion regarding suppression that this Court issued on or about February 3, 2011.
This thirty-one (31) page Opinion included findings of fact and conclusions of law addressing each of the defendant’s suppression
claims. The Court also addressed the claims raised in (f) and (h) in an Opinion filed on January 24, 2011. Finally, the defendant’s
challenge to this Court’s ruling regarding restitution and reimbursement was addressed in this Court’s Memorandum Opinion
explaining the Court’s reasons for the restitution and reimbursement Orders. That Opinion was filed on July 3, 2012, and was
accompanied by an Order setting forth the amounts of restitution and reimbursement that the defendant was required to pay. That
leaves for review the claims raised at paragraphs (c), (e), (g), (i), (j) and (l) and the Court will address them in the order in which
the defendant raised them.

The first claim is that the Court erred in barring the defense from introducing evidence of an alleged political feud between the
family of the District Attorney of Allegheny County, Stephen A. Zappala, Jr., and the family of the defendant, Janie Orie. The defen-
dant offered little in the way of evidence to support this claim. Her former attorney testified about two newspaper articles. The
first4, from the October 25, 2009 Pittsburgh Post-Gazette, stated that the District Attorney’s father, retired Pennsylvania Supreme
Court Chief Justice Stephen A. Zapalla, Sr., held a position with an organization that supported casino development, the Casino
Association. (N.T. 12/14/10; p. 346). The other5, from the January 24, 2012 Allentown Morning Call, reported that Senator Orie was
raising questions about the propriety of Chief Justice Zappala’s activities on behalf of the Casino Association. He also described
the circumstances surrounding the execution of the search warrants.

From that flimsy foundation, the defendant tried to build a case that this prosecution was somehow in retaliation for the defen-
dant’s position on casino gambling. She failed to do so. There was simply nothing in the record to suggest that the motivation for
the institution of the investigation was anything other than the District Attorney carrying out the obligations of his office to inves-
tigate criminal activity brought to his attention. It must be remembered that this investigation began only after a graduate student
interning in the Senator’s office, with no apparent connection to the District Attorney, reported what she perceived to be illegal
conduct by the Senator and her staff; a perception that the jury in the second trial found to be wholly accurate. From that point,
the District Attorney had an obligation to investigate and, if criminal conduct were discovered, to prosecute. The claim that the
charges were a result of a political feud was a red herring raised by the defense that had no basis in fact.

In ruling on this matter before the first trial, this Court said:

THE COURT: That doesn’t give you a right to try some allegations and innuendoes against the prosecutor and that is all
that we have. I have not seen one piece of solid evidence that you showed me. If you show me that at the time of trial
maybe I will allow it.

Right now the motion in limine is granted with the proviso that if you can show me something I will amend it.

(N.T., 12/15/2010; p. 501). The defendant did not, at either the first trial of the second trial, offer anything in addition to that which
was offered at the pre-trial hearing, which this Court found to be nothing more than “allegations and innuendoes” without any
evidence to support them.

In addition, the reasons for bringing the charges in this matter were not relevant. In Commonwealth v. Evans, the Superior
Court held:

Among defendant’s complaints is the refusal of the trial Judge to affirm a point for charge on the subject of political bias.
The defendants have submitted two points on this subject. One, the trial Judge modified, affirmed, and read to the jury;
and the other was refused. The point affirmed to relay the bias, interest, prejudice or animosity of any witness to be
considered by the jury in determining credibility. The other point concerned the generalized statement on political bias
in the institution of the proceedings against defendants. Beside from the fact that the point was to general negligence, it
is clear that the motive for instituting proceedings is not a relevant consideration at the trial except as it appears on cred-
ibility. See Commonwealth Ex. Rel. Flower v. Superintendant of Philadelphia County Prison, 220 Pa. 401, 69 A.916 (Pa.
1908). A defendant cannot escape criminal liability, where the evidence indicates guilt, on the basis that the motive of the
prosecutor may have been other than the proper administration of justice. The motive may be relative on the question of
credibility of any witness who testifies and the point in this regard request by defendants was affirmed.
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154 A2.d 57, 99 (Pa. Super. 1959).

This defendant was not precluded from cross-examining any witness as to that witnesses own personal bias or prejudice. What
the defendant was not permitted to do was to introduce wholly irrelevant claims that the prosecution of the defendant was moti-
vated by political competition between the family of the District Attorney and the defendant’s family. Accordingly, the Court did
not err in precluding such evidence.

The defendant next complains that the Court erred in precluding testimony from Steven MacNett, General Counsel to the Senate
Republican Caucus. According to the defendant, Mr. MacNett would have testified that Senate policy permitted some staffers to
engage in campaign related work during the legislative day as long as they did so on comp time. The defense contends that this
testimony was necessary to rebut the testimony of Russell Faber, the Chief Senate Clerk, who the defendant claims testified to the
contrary.

The Court did not err in precluding his testimony. The testimony was not relevant. None of the theft of service or ethics charges
involved allegations that staff employees engaged in campaign work while on comp time during normal working hours of their
offices. The Commonwealth’s evidence established that the defendant’s staff members were directed to engage in campaign related
activities during the standard working hours while they were being paid to engage in official Senate related business. Defendant
offered no evidence establishing that the staff members, whose activities form the basis for the diversion of services and ethics
charges, were using accumulated comp time to engage in campaign related activities.

More importantly, Russel Faber never offered the the testimony at the second trial that the defendant claims Mr. MacNetts’
testimony was relevant to rebut. Mr. Faber never mentioned comp time during his direct examination. On cross-examination, he
was asked by defense counsel whether there was a Senate rule or policy on comp time and Faber indicated that there was not; that
the use of comp time was something left to the discretion of the individual senator. (N.T. 1732). Faber also testified, on re-direct
examination, that employees could not earn comp time by attending a “purely political event.” (N.T. 1743). He did not testify,
however, that staff members could not use earned comp time off to engage in political activities. Accordingly, as this witness
never testified that employees were prohibited from using earned comp time to engage in political activities off of state premises,
the testimony of Mr. Macnett, proffered to rebut that testimony, was not relevant nor admissible.

The defendant’s next two claims contend that the verdicts on the forgery charges were against the weight of the evidence and
that the verdicts were not supported by sufficient evidence. When reviewing a claim that the verdict was against the weight of the
evidence, it must be remembered that “[T]he weight of the evidence is exclusively for the finder of fact who is free to believe all,
part, or none of the evidence and to determine the credibility of the witnesses. An appellate court cannot substitute its judgment
for that of the finder of fact. Thus, we may only reverse the jury’s verdict if it is so contrary to the evidence as to shock one’s sense
of justice.” Commonwealth v. Begley, 780 A.2d 605, 619 (2001). The test for evaluating a challenge to the sufficiency of the evidence
is: “...whether viewing all the evidence admitted at trial in the light most favorable to the verdict winner, there is sufficient
evidence to enable the fact-finder to find every element of the crime beyond a reasonable doubt.” Commonwealth v. Passmore, 857
A.2d 697, 706 (Pa. Super 2004). A reviewing court should not weigh the evidence and substitute its judgment for that of the jury.
Further:

...the facts and circumstances established by the Commonwealth need not preclude every possibility of innocence. Any
doubts regarding a defendant’s guilt may be resolved by the fact-finder unless the evidence is so weak and inconclusive
that as a matter of law no probability of fact may be drawn from the combined circumstances. The Commonwealth may
sustain its burden of proving every element of the crime beyond a reasonable doubt by means of wholly circumstantial
evidence. Moreover, in applying the above test, the entire record must be evaluated and all evidence actually received
must be considered. Finally, the trier of fact while passing upon the credibility of witnesses and the weight of the evidence
produced, is free to believe all, part or none of the evidence.

Passmore, Supra., at 706-707.

The defendant was charged pursuant to 18 Pa. C.S.A. §4101 (a) (3) which provides:

(a) Offense defined.—A person is guilty of forgery if, with intent to defraud or injure anyone, or with knowledge that he
is facilitating a fraud or injury to be perpetrated by anyone, the actor:

. . . .

(3) utters any writing which he knows to be forged in a manner specified in paragraphs (1) or (2) of this subsection.

Accordingly, the Commonwealth was required to prove, beyond a reasonable doubt, that the documents in question were forged in
that they were altered from the original; that the defendant knew they were forged and that she “uttered” them.

The verdicts on the forgery count were neither against the weight of the evidence nor unsupported by sufficient evidence. Two
elements, that the document in question were forgeries6 and that they were uttered by the defendant, were not disputed at trial.
The defendant, contended, however, that the evidence did not establish that she knew that the documents in question were forgeries.

The Court is satisfied that the evidence was sufficient to establish that the defendant knew the documents were forgeries when
she uttered them by authenticating them in Court and having them admitted as evidence in her first trial. At the beginning of the
trial, the parties entered into the following stipulation:

The following stipulation is to be read to you and it is as follows : A stipulation has been entered between the
Commonwealth and the defense in this case as follows: The jury shall consider as a binding matter of fact in this case that
each and every one of those exhibits that were admitted into evidence by and on behalf of the defense during a prior
proceeding in this court from February 10, 2011 through and including March 3 of 2011 were then and now are in the
same form and appearance as they were when each and every exhibit was delivered by Jane Clare Orie or by members
of Orie’s senatorial staff who were working on behalf of Senator Jane Clare Orie to her attorney for presentation to the
trial court. And no alterations were made and no changes were done on or to any of the said exhibits by either the attorney
for Jane Clare Orie, by any of the staff of that attorney’s office or by the district attorney’s office or its staff.

It is also stipulated that each and every document that was scanned into the computers of the Pennsylvania Senate
at the direction of Jane Clare Orie and which were presented to her attorney for use in Orie’s defense by Jane Clare Orie
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or members of her staff who were acting at Orie’s direction whether or not actually used in the case as exhibits were then,
as they are now, and there is another “are” there, so it reads as they are now are, obviously a typo, in the same form and
appearance as they were in each and every document was delivered to her attorney by Jane Clare Orie or by members
of her staff who were acting on behalf of Jane Clare Orie. No alterations were made and no change s were done on or to
those said documents by either the attorney for Jane Clare Orie or by any staff of that attorney’s office or by the district
attorney’s office or its staff.

(N.T. 118-119).

This stipulation established that the forged documents were introduced into evidence in the form they were in when the defen-
dant turned them over to her attorney. They were not altered in any way after the defendant relinquished custody to her attorney.
This established that they were in their altered form when in the possession of the defendant. The defendant then reviewed them
in court during the first trial, confirmed that they were authentic and identified Jamie Pavlot’s signature on them. The alterations
in the documents were beneficial to the defendant’s case. Clearly, she had an interest in offering into evidence the documents that
were at least, in part, exculpatory. In addition, the forgeries were rather apparent upon review.

Though circumstantial, this evidence was sufficient for they jury to find, beyond a reasonable doubt, that the defendant knew
the documents she had provided to her attorney to be used in court in her defense were forged. The jury’s verdict was wholly
consistent with the evidence and did not shock this Court’s sense of justice. The claims that the verdicts were against the weight
of the evidence or that the evidence was not sufficient are both without merit.

The defendant’s final two claims challenge the sentence imposed. First, she contends that the Court abused its discretion by
imposing the sentences consecutively, rather than concurrently. She also claims that the Theft of Services charges should have
merged for sentencing purposes.

The imposition of consecutive rather than concurrent sentences lies within the sound discretion of the sentencing court.
Commonwealth v. Lloyd, 878 A.2d 867, 873 (Pa.Super. 2005), appeal denied, 585 Pa. 687, 887 A.2d 1240 (2005) (citing
Commonwealth v. Hoag, 445 Pa.Super. 455, 665 A.2d 1212, 1214 (1995)). In Commonwealth v. Moury, 992 A.2d 162 (Pa. Super 2010),
the Superior Court described the standard for reviewing the discretionary aspect of sentencing claims:

[T]he proper standard of review when considering whether to affirm the sentencing court’s determination is an abuse of
discretion. ...[A]n abuse of discretion is more than a mere error of judgment; thus, a sentencing court will not have abused
its discretion unless the record discloses that the judgment exercised was manifestly unreasonable, or the result of
partiality, prejudice, bias or ill-will. In more expansive terms, our Court recently offered: An abuse of discretion may not
be found merely because an appellate court might have reached a different conclusion, but requires a result of manifest
unreasonableness, or partiality, prejudice, bias, or ill-will, or such lack of support so as to be clearly erroneous.

The rationale behind such broad discretion and the concomitantly deferential standard of appellate review is that the
sentencing court is in the best position to determine the proper penalty for a particular offense based upon an evaluation
of the individual circumstances before it.

Walls, supra at 564-65, 926 A.2d at 961 (internal citations omitted).

At 169-170. 42 Pa.C.S.A. § 9721 afforded this court with discretion to impose its sentence concurrently or consecutively to other
sentences being impose at the same time or to sentences already imposed. Commonwealth v. Marts, 889 A.2d 608, 612 (Pa.Super.
2005) (citing Commonwealth v. Graham, 541 Pa. 173, 184, 661 A.2d 1367, 1373 (1995)). A challenge to the imposition of consecu-
tive rather than concurrent sentences does not present a substantial question regarding the discretionary aspects of sentence.
Lloyd, 878 A.2d at 873. “We see no reason why [a defendant] should be afforded a ‘volume discount’ for his crimes by having all
sentences run concurrently.” Hoag, 665 A.2d at 1214.

The defendant was convicted of several separate offenses arising out of both her conduct in utilizing her employees for the
benefit of herself and her political campaigns and in attempting to avoid being held responsible for those crimes by offering forged
documents into evidence at her trial on those original charges. This Court imposed sentences that were within the standard range
for each offense. The Court also did not impose sentences on some of the offenses for which a conviction was returned.

As this Court stated at the time of sentencing, the imposition of a sentence of incarceration was necessary given the severity
of the charges and the defendant’s status as a Senator and a member of the bar of the Commonwealth of Pennsylvania. When
admitted to practice law in this Commonwealth, she took the following oath:

I do solemnly swear (or affirm) that I will support, obey and defend the Constitution of the United States and the
Constitution of this Commonwealth and that I will discharge the duties of my office with fidelity, as well as to the court
as to the client, that I will use no falsehood, nor delay the cause of any person for lucre or malice.

42 Pa. C.S.A 2522. Upon her election to the Senate of Pennsylvania the oath she took provided:

“I do solemnly swear (or affirm) that I will support, obey and defend the Constitution of the United States and the
Constitution of this Commonwealth and that I will discharge the duties of my office with fidelity.”

Article VI, Section 3, Constitution of the Commonwealth of Pennsylvania. Finally, when she was called as a witness in this Court,
she swore:

“...by Almighty God, the Searcher of all hearts, that the evidence you shall give this court and Jury in this issue now being
tried shall be the truth, the whole truth, and nothing but the truth and as you shall answer to God on the last great day.”

By her actions, she violated each of these oaths. Particularly egregious were her attempts to subvert the legal process and avoid
being held responsible for her original crimes by tampering with evidence and through the introduction of forged documents in
her trial on those offenses. For an attorney and, in particular, a former prosecutor, to do so is unconscionable. This Court consid-
ered the severity of the offenses as set forth above, the contents of the pre-sentence report, the arguments of counsel and the
evidence presented at the sentencing hearing and imposed an appropriate sentence.

The second challenge to the sentence contends that the Theft of Service charges should have merged for sentencing purposes.
This claim is without merit. 42 Pa. C.S.A. 9765 states:
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No crimes shall merge for sentencing purposes unless the crimes arise from a single criminal act and all of the statutory
elements of one offense are included in the statutory elements of the other offense. Where crimes merge for sentencing
purposes, the court may sentence the defendant only on the higher graded offense.

The threshold question therefore is whether the defendant committed one solitary criminal act. The answer to this question does
not turn on whether there was a ‘break in the chain’ of criminal activity. Rather, the answer turns on whether the defendant
committed multiple criminal acts beyond that which is necessary to establish the bare elements of the additional crime. If so, then
the defendant has committed more than one criminal act. This focus is designed to prevent defendants from receiving a ‘volume
discount on crime’ of the sort described in our Supreme Court’s decision in Commonwealth v. Anderson, 650 A.2d 20 (1994).

The two theft of services counts were each based on separate and distinct criminal acts. Frankly, each time the defendant directed
a state employee to perform campaign related work while being paid by the Commonwealth of Pennsylvania could have resulted
in a separate charge of Theft. Instead, the Commonwealth chose, however, to bring three separate charges based upon different
time periods and the utilization of different employees. The defendant was acquitted of those charges involving the use of her
employees to benefit her sister’s campaigns, but convicted of the two counts that alleged her use of employees to benefit her
during distinct time periods. As the defendants’ conduct constituted distinct acts, the charges did not merge for sentencing
purposes.

For the reasons set forth above, the judgment of sentence should be AFFIRMED.

BY THE COURT:
/s/Manning, A.J.

Date: December 28, 2012
1 The defendant was tried together with Janine Ore, her sister, who was charged with similar offenses.
2 The defendant also appealed this Court’s denial of the request made, with the filing of the Motion to Dismiss, that this Court
recuse. The Supreme Court affirmed the Superior Court’s ruling affirming this Court’s denial of the Motion to Recuse.
3 The new charges were joined for trial with the original charges. The case of the co-defendant, Janine Orie, was severed from this
trial because of the new charges against this defendant, which did not involve Janine Orie.
4 Defense Exhibit 7.
5 Defense Exhibit 8.
6 Defense counsel, at the outset of his cross-examination of the Commonwealth’s expert in document analysis, Joseph Stephens,
stated: “I agree with your expertise. And indeed, I want you to understand that I accept all of your forensic conclusions.”
(N.T. 2894).

Commonwealth of Pennsylvania v.
Ryan David Safka

Criminal Appeal—Homicide (Vehicular Homicide)—Weight of the Evidence—Ineffective Assistance of Counsel—
Event Data Recorder Evidence—Re-Opening the Record Before the Verdict

No. CC 201013937. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, A.J.—December 27, 2012.

OPINION
The defendant, Ryan Safka, was charged by criminal information with two counts of Homicide by Vehicle (75 Pa. C.S.A. §

3732(a)); three counts of Involuntary Manslaughter (18 Pa. C.S.A. § 2504(a)); one count of Recklessly Endangering Another Person
(18 Pa. C.S.A. § 2705); and several other vehicle violations including Reckless Driving (75 Pa. C.S.A. § 3736(a)); Disregard Traffic
Lane (Single) (75 Pa. C.S.A. 3309(1)); Speeding (75 Pa. C.S.A. § 3362); and Driving at an Unsafe Speed (75 Pa. C.S.A. § 3361). The
defendant elected to proceed to bench trial and executed a jury trial waiver.

Trial commenced on February 6, 2012. During the Commonwealth’s case the defendant challenged the admissibility and weight
of evidence derived from what was described as an Event Data Recorder (EDR)1, a device in the defendant’s vehicle that records
speed and things of that nature, much like the well known “black box” does on commercial aircraft. Testimony was presented
concerning the results of the examination of the EDR. The defendant, although aware that the Commonwealth would present such
evidence, did not seek to exclude it pre-trial but, rather, made an oral Motion in Limine seeking to exclude it at the commencement
of trial. The Court allowed the evidence, but, in that it was a non-jury trial, made no determination at that time as the weight that
it would be afforded, stating that it would be given the appropriate weight. The parties rested on February 7 and made argument
to the Court. The Court did not render a verdict, indicating that it would review the matter overnight.

After reviewing the record and conducting legal research into the admissibility and reliability of evidence obtained from an
EDR, the Court determined that the record was incomplete with regard to the accuracy and reliability of evidence from an EDR.
The Court advised the parties that it would reopen the record and permit both parties to present evidence concerning the EDR
evidence on February 21, 2012.

On February 14, 2012, the defendant filed a Petition for Habeas Corpus and Entry Verdict arguing that the Court was without
power to reopen the record and that the entry of a verdict of Not Guilty was required based upon the evidence presented. The
Commonwealth filed a response. The Motion was denied.

On February 21, 2012 the trial was reconvened and the parties were permitted to present additional evidence concerning the
evidence taken from the EDR. The Commonwealth presented additional testimony from the reconstruction expert and from an
expert on the functioning of EDR. The defendant presented no additional evidence. The parties made additional argument. The
Court then announced it verdicts, adjudging the defendant guilty at all counts.
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On June 26, 2012, the defendant2 was sentenced to not less than ten (10) nor more than twenty-four (24) months at each of the
Homicide by Vehicle counts charged at counts 1 through 33. The sentences should run consecutive to one another. No further penalty
was imposed at counts 4 through 6, as they merged with counts 1 through 3. The Court also imposed no further penalty on the
Recklessly Endangering Another Person charged. The aggregate sentence imposing to the defendant was not less than thirty (30)
nor more than seventy-two (72) months.

The defendant filed a Post Sentencing Motion seeking a new trial and/or an arrest of judgment and a Post Sentence Motion seek-
ing reconsideration of sentence. Both were denied and the defendant appealed. Pursuant to this Court’s Order, the defendant filed
a Concise Statement of Matters Complained of on Appeal in which he identified the following claims he intends to raise before the
Superior Court.

1. The Trial Court erred in reopening the case;

2. The verdict was against the weight of the evidence;

3. The Trial Court erred in admitting into evidence the data taken from the event data recorder;

4. Trial counsel was ineffective by failing to file a written Motion requesting a Frye/Daubert hearing as to the admis-
sibility of EDR evidence;

5. Trial counsel was ineffective in failing to object to the Trial Court’s re-opening of the case at the close of evidence; and

6. Trial counsel was ineffective in that he failing to call an expert witness to dispute the Commonwealth’s introduction
of evidence based on the EDR.

Turning first to the claim that the Court erred in reopening the evidence in this matter, this claim is without merit. In addition,
the law is clear in the Commonwealth of Pennsylvania that a trial court has discretion to reopen the evidentiary portion of a case
at any time prior of the entry of a verdict. The Superior Court, in Commonwealth v. Baldwin, 8 A.3d 901, 911 (Pa. Super.2010), judg-
ment affirmed, 2012 WL670920 (December 28, 2012), held:

With regard to reopening a case, “[i]t is within the discretion of the trial judge to permit either side to reopen its case to
present additional evidence.” Commonwealth v. Mathis, 317 Pa.Super. 226, 463 A.2d 1167, 1171 (19831 (citations and
quotations omitted). “Under the law of this Commonwealth a trial court has the discretion to reopen a case for either side,
prior to the entry of final judgment, in order to prevent a failure or miscarriage of justice.” Commonwealth v. Tharp, 525
Pa. 94, 98, 575 A.2d 557, 558-559 (19901.

At 903. The Supreme Court in Commonwealth v. Evans, 410 A.2d 1213 (1979) rejected the claim that it was error for a trial court
to permit the Commonwealth to reopen its case to present additional rebuttal evidence after the Commonwealth had rested.

In Commonwealth v. Rizzi, the Superior Court held that is was appropriate to allow the Commonwealth to reopen the case so
that it could introduce into evidence the cocaine the defendant was charged with selling to an informant “...to avoid a miscarriage
of justice.” 586 A.2d 1380, 1383 (1991). The Superior Court went on to hold, “In this case, if the court had not reopened the case,
it may have been impossible for the Commonwealth to prove appellant sold two one-half gram packets of cocaine. Indeed, appel-
lant’s argument that a demurrer would have been appropriate envisions the Commonwealth would not have been able to prove its
case without the evidence at issue.” Id.

The defendant made the same argument when he asked this Court to enter a verdict of not guilty rather than allow additional
evidence be presented; that without the evidence about the EDR, a not guilty verdict would have been rendered. While this Court
does not agree that the additional evidence was the difference between verdicts of not guilty and guilty, the argument that the addi-
tional evidence was necessary for the Court to render its verdict of guilty actually supports the Court’s decision to reopen the
record pursuant to Rizzi.

The evidence regarding the EDR was necessary for this Court to determine the proper weight to give that evidence. The
evidence was admitted during the trial and the reopened record provided both sides with an opportunity to present additional
evidence in support of their positions on its admissibility and the weight it should be afforded. The Court did this sua sponte, not
on the request of either party. After reviewing the law regarding the admissibility of evidence derived from a motor vehicle EDR,
the Court determined that it wanted to hear more about the science behind that device and provided both parties with the oppor-
tunity to present such evidence. The Court had agreed to hear that evidence and had not indicated what weight it would give it or
whether it considered it wholly admissible.

The record was not kept open, as the defendant seems to suggest, to allow the Commonwealth to supply additional evidence
without which a not guilty verdict was required. The Court did this to assure that its decision was based on a correct ruling as to
the admissibility and weight of the evidence from the EDR, not to provide either party to supply “missing” evidence. In doing so,
the Court did not abuse its discretion and neither party was prejudiced.

Finally, as the Commonwealth pointed out in its brief opposing the defendant’s request that this Court not reopen the record,
the defendant did not file a Motion to Suppress or any other Motion seeking to prevent the Commonwealth from offering data
collected from the EDR into evidence. The defendant raised this challenge the day the evidence was to be presented. It was an
issue this Court had never been presented with before. The quick research the Court’s law clerk was able to do during the trial led
this Court to conclude that additional evidence might be necessary for the Court to properly evaluate this evidence. The Court did
not err by making sure its decisions on admissibility and weight were fully informed.

The defendant next claims that the verdict was against the weight of the evidence. When reviewing a claim that the verdict was
against the weight of the evidence, it must be remembered that “The weight of the evidence is exclusively for the finder of fact
who is free to believe all, part, or none of the evidence and to determine the credibility of the witnesses. An appellate court
cannot substitute its judgment for that of the finder of fact. Thus, we may only reverse the jury’s verdict if it is so contrary to the
evidence as to shock one’s sense of justice.” Commonwealth v. Begley, 780 A.2d 605, 619 (2001). This Court was the finder of fact.
It judged the credibility of the witnesses and found the testimony of the Commonwealth witnesses credible. That testimony estab-
lished that the defendant was driving his motor vehicle at an extremely high rate of speed, well in excess of the posted speed limit,
at the time of the accident. The Pennsylvania State Trooper Mark Kern, an accident reconstruction specialist, testified that he
observed gouge marks, depicted in Commonwealth Ex. 5, at the base of the concrete median, which indicated the general area
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where the vehicle initially impacted the median. (N.T. 2/6/12; 8-10). There were a set of tire marks shooting across both lanes of
travel leading to the guardrail area where the vehicle impacted the guardrail and exited the parkway. (N.T.; 2/6/12; p. 11). He was
able to determine that the minimum speed at the time the vehicle left the roadway was 67 miles per hour. (N.T.; 2/6/12; p. 12).
Trooper Kern pointed out that that was the speed when it left the roadway, after it has struck the median and travelled across two
lanes of travel. He said that that speed would not account for the energy loss of the impact with the guardrail. (N.T. 2/6/12; p. 12).
He also noted that the car was sliding sideways after it bounced off the median and travelled across the two lanes of travel. (N.T.
2/6/12; p. 14). That would have caused it to slow down as it crossed those lanes before impacting the guardrail. (N.T. 2/6/12; p. 16).
He could not provide an opinion as to how fast the vehicle was travelling on the roadway before the driver lost control and it struck
the median. He did note that there was no evidence of an attempt to stop the vehicle before it struck the median. (N.T. 2/6/12; p. 15).

He also testified that he retrieved the EDR from the vehicle. He described how this functions:

... there is a series of steps that it follows in order to record an event. First, it is always running a diagnostic. It is tied
into your vehicle’s computer system. Okay. When the conditions warrant, it will make a decision to deploy airbags based
upon the sensors surrounding the vehicle, which are located sometimes in hoods, bumpers and things like that. It also
takes into consideration seat belt usage. It takes all of these things into consideration to make a decision should I deploy
or should I not deploy the airbags, is it going to be a violent enough collision for me to do it. This does this in hundredths
of milliseconds. Okay. And once there is airbag deployment, it then subsequently records the events that just happened.

(N.T. 2/6/12; p. 16). After describing the process by which he obtained the date, he testified that it showed that five seconds before
the vehicle left the roadway; it was travelling 106 miles per hour. The speed decreased to 100 at four seconds, 94 at three seconds,
87 at two seconds and 70 at one second. (N.T. 2/6/12; 21). That last speed, 70 miles per hour, was entirely consistent with the trooper’s
estimate based on the tire marks that the vehicle was travelling at least 67 miles per hour when it hit the embankment and
proceeded over the hillside.

The trooper essentially repeated this testimony when recalled on February 21, 2012. The Commonwealth’s expert described
how the EDR functioned and it was clear that it was a reliable device for measuring factors such as the speed a vehicle was
traveling at the time of an accident.

This evidence established that the defendant was driving in excess of one hundred miles per hour when he lost control of his
vehicle and it struck the concrete median. One does not need a PhD in physics to recognize that a vehicle that strikes a concrete
median and is propelled sideways across two lanes of a highway will decrease its speed. The fact that Trooper Kern’s opinion that
the vehicle was travelling at least 67 MPH when it left the roadway based on the tire marks was also the approximate speed meas-
ured by the EDR certainly lent credence to the accuracy of the EDR in measuring the speed prior to that. This Court was satisfied
at trial that the Commonwealth’s evidence established that the defendant was driving in excess of 100 MPH and that, in doing so,
he engaged in criminally negligent or reckless conduct that caused the deaths of three of his passengers.

The Supreme Court, in Commonwealth v. Huggins, held that the term “gross negligence” as used in the statute equates to the
standard for recklessness as defined in the Crimes Code. The Court wrote:

And, as the Superior Court and majority have properly noted, this Court has construed the terms “Reckless” and “Grossly
Negligent” as defined in the equivalent state of mind for purposes of the involuntary manslaughter provision. See
Commonwealth v. Komer, 716 A2.d 593, 597 (Pa. 1998).”

836 A2.d at 868. According to § 302 of the Crimes Code:

A person acts recklessly with respect to a material element of an offense when he consciously disregards the substantial
and unjustified risk that the material element exists or will result from his conduct. The risk must be of such a nature and
degree that, considering the nature and intent of the actor’s conduct and the circumstances notes, its disregard involves
a gross deviation from the standard of conduct that original person would observe in the actor’s situation.”

Driving a motor vehicle on a freeway at 106 miles per hour clearly evinced a conscious disregard of a substantial and unjustifiable
risk that the harm of death may occur to anyone in the vehicle or who may encounter the vehicle. Driving that rate of speed
deprives the driver of the ability to comfortably control the vehicle and to respond to emergencies that might arise. Accordingly,
the verdict was not against the weight of the evidence.

The defendant’s third claim is that the Court erred in admitting into evidence the date retrieved from the EDR. This claim is
meritless. The admissibility of scientific evidence in this Commonwealth is that set forth in Frye v. United States, 293 F. 1013 (D.C.
Cir. 1923). Commonwealth v. Rodgers, 605 A.2d 1228 (Pa. Super 1992). “In essence, Frye assures that those most qualified to assess
the general validity of a scientific method will have the determinative voice by requiring that the principle or discovery forming
the basis for evidence presented at trial must have gained general acceptance in the particular field to which it belongs.” Rogers,
at 1234.

Other states have admitted evidence from EDR’s. The Florida Fourth District Court of Appeals affirmed the admission of
evidence from an EDR that established that a vehicle was traveling in excess of 100 MPH at the time of the accident. Matos v.
State, 899 So. 2d 403 (Fla. Dist. Ct. App., 4th Dist. 2005). In Com. v. Zimmermann, 873 N.E.2d 1215, (Mass. App. Ct., 2007), the
Court held that evidence taken from the EDR in the defendant’s vehicle was sufficiently reliable to be admissible, in a trial for
motor vehicle homicide by negligent operation, where the Commonwealth’s expert testified that the technology behind the EDR
had been known for many years, that he and other experts had found the EDRs to be reliable, that EDRs needed no maintenance
and calibration for 10 years, and that his calculations based on the physical and other evidence were consistent with the EDR data
from the defendant’s vehicle. New Jersey,4 Illinois,5 and New York6 have all ruled that such evidence is admissible. The Court is not
aware of any jurisdiction where evidence from an EDR was deemed to have not met the Frye standard. Based upon the testimony
presented by the Commonwealth experts, the admissibility of the EDR evidence was not error.

The defendant’s final three claims involve allegations of ineffective counsel. Pursuant to Commonwealth v. Grant, 813 A.2d 726
(Pa. 2002), ineffective assistance of counsel claims are not to be addressed on direct appeal but, rather, deferred to proceedings
brought under the Post Conviction Relief Act, 42 Pa. C.S.A. 9501 et. seq. Clearly, the third of the ineffective claims, that counsel
was ineffective in that he failing to call an expert witness to dispute the Commonwealth’s introduction of evidence based on the
EDR, can only be addressed on collateral review where the defendant will have the opportunity to present evidence establishing
that counsel was ineffective for not presenting such evidence.
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The other two claims, however, can be addressed. Counsel could not have been ineffective for not objecting to the Court reopen-
ing the record because counsel, did, in fact object. The defendant’s Petition for Writ of Habeas Corpus and Entry of Verdict asked
the Court to not reopen the record and, instead, to enter a verdict of not guilty. That certainly constituted an objection to the Court
doing so and preserved that issue for direct appellate review as demonstrated by the inclusion of that claim in counsel’s concise
statement.

Similarly, the claim that counsel was ineffective for not filing a written motion requesting a hearing on the admissibility of the
evidence from the EDR is without merit because counsel did challenge the admissibility of that evidence. The Court addressed it
at trial and in this Opinion.

For the reasons set forth above, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Manning, A.J.

Date: December 27, 2012
1 In this vehicle, a 2007 Dodge Caliber SXT, the EDR is known as the Airbag Control Module.
2 The defendant was represented by new counsel at sentencing, Robert E. Stewart, Esquire.
4 State v. Shabazz, 946 A.2d 626 (N.J. Super.2005)
5 Bachman v. General Motors Corp., 776 N.E.2d 262 (Ill. App., 4th Dist. 2002)
6 People v. Christmann, 3 Misc. 3d 309, 776 N.Y.S.2d 437 (J. Ct. 2004)

Commonwealth of Pennsylvania v.
Kenneth Kearns

Criminal Appeal—Homicide—Commonwealth Appeal—Attempt—Failure to Turn Over Police Reports—Mistrial—
Double Jeopardy—Dismissal of Charges

No. CC 200813663. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, A.J.—December 30, 2012.

OPINION
OF THE COURT

The defendant, Kenneth Kearns, was charged by criminal information with one count of Criminal Attempt (Homicide), (18 Pa.
C.S. § 903); two counts of Aggravated Assault (18 Pa. C.S.A. § 2702(A)(1) and 2702(A)(4)); and one count of Recklessly Endangering
Another Person (18 Pa. C.S.A. § 2705). The defendant waived his right to a jury trial and proceeded before this Court on May 3,
2010. During the Commonwealth’s presentation of evidence, defense counsel learned of the existence of an incident report
prepared by the West Deer Township Police dated June 15, 2008. This four page report was attached to Commonwealth’s Motion
to Reconsider, as Exhibit 1. Defense counsel brought the existence of this previously undisclosed report to this Court’s attention
and requested a postponement. The postponement was granted. When the parties reconvened on May 13, 2010, the District
Attorney’s Office revealed to the Court that on May 6, 2010, it has requested the entire case file from the West Deer Police
Department and, in reviewing that file, determined that there were two additional documents that had not been previously
disclosed to defense counsel. These documents were also attached to the Commonwealth’s Motion to Reconsider and marked
Exhibits 2 and 3, respectively. Exhibit 2 is a hand-written statement by witness, Pamela Truckley, who was present when the
victim and the defendant engaged in their altercation and when the defendant shot the victim. Exhibit 3 was a written statement
provided by the defendant after his arrest.

When the parties reconvened, defense counsel requested a mistrial based upon the failure of the Commonwealth to provide
essential and material discovery to the defendant. Clearly, the original incident report, the initial hand-written statement of the
only other person who witnessed this incident and the original hand-written statement of the defendant were vitally important
documents that should have been provided to defense counsel at some time prior to the middle of the trial. To expect trial counsel
to digest the matters set forth in those reports and continue to represent the defendant at the trial was unreasonable and this Court,
accordingly, granted a mistrial. The defendant thereafter filed a Motion to Dismiss alleging a double jeopardy violation.
Considering the arguments of counsel and reviewing the facts in this matter, this Court entered an Order dismissing the charges
and barring a retrial. The Commonwealth appealed from that Order. Accordingly, the sole issue before this Court is whether it
abused its discretion in granting the Motion to Dismiss on the basis of a double jeopardy violation.

Pennsylvania Rule of Criminal Procedure provides that if a discovery violation occurs, the court may grant a trial continuance
or prohibit the introduction of the evidence or may enter any order it deems just under the circumstances. The trial court has broad
discretion in choosing the appropriate remedy for a discovery violation. Commonwealth v. Johnson,_727 A.2d 1089 (1999). A defen-
dant seeking relief from a discovery violation must demonstrate prejudice. Id. (citing Commonwealth v. Counterman, 553 Pa. 370,
719 A.2d 284 (1998)). A violation of discovery “does not automatically entitle appellant to a new trial.” Commonwealth v. Jones,
668 A.2d 491, 513 (Pa.1995). The defendant must demonstrate how a more timely disclosure would have affected his trial strategy
or how he was otherwise prejudiced by the alleged late disclosure. Id. (citing Commonwealth v. Chambers,_528 Pa. 558, 599 A.2d
630, 636-38 (1991) (no error in denial of mistrial motion for untimely disclosure where appellant cannot demonstrate prejudice)).
Here, the prejudice to the defendant was clear. The prior statement of the Commonwealth’s principal witness and a handwritten
statement given by the defendant were withheld. Defense counsel’s trial strategy would certainly have been affected had this
evidence been provided, as the rule required, in advance of trial. Not providing counsel with an incident report, standing alone,
may not have been enough to warrant the granting of a new trial. Here, however, after the Court granted one continuance to allow
defense counsel to digest the incident report and prepare for cross examination, when the parties returned, it was revealed that
two additional reports: the defendant’s statement and the eyewitness statement has been withheld from the defendant and his counsel.
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The granting of the mistrial was necessary to protect the defendant’s right to a fair trial.
The Commonwealth contends that the remedy of dismissal was an abuse of discretion. The Court dismissed the charges

because the Commonwealth was at least grossly negligent in failing to produce to the defendant in discovery the items identified
above. All that it took for the Assistant District Attorney to do to discover the documents withheld from the defendant was to
demand to see the entire file from the police department. Once that was done, the prosecutor determined that several items had
not been provided in discovery. There was no explanation, however, for why the prosecutor did not undertake this review of the
police officer’s case file before trial, when the prosecution has an affirmative obligation to provide discoverable material to the
defense. While it did not appear that the prosecutor intentionally withheld this evidence, it is apparent to this Court that the
Prosecution was grossly negligent in failing to obtain and produce the clearly discoverable material. The end result is the same,
a defendant is placed in jeopardy but his trial is interrupted because of the failure of the prosecution to perform a simple, yet
important task: make sure the defendant is provided with all required discovery. Here, because the failure to provide discovery
provoked the mistrial, it would be an injustice for the defendant to again be placed in jeopardy. The dismissal of the charges was
the appropriate remedy.

BY THE COURT:
/s/Manning, A.J.

Date: December 30, 2012

Commonwealth of Pennsylvania v.
Grace C. Enick

Criminal Appeal—DUI—Sufficiency—Reasonable Suspicion to Stop Vehicle

No. CP-02-CP-15835 -2011. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Ignelzi, J.—January 17, 2013.

OPINION
On May 31, 2012, following a Suppression Hearing in the above-captioned matter, this Court denied the Defendant, Grace C.

Enick’s (“ENICK”) Motion for Suppression. After a stipulated Bench Trial on the same date, Enick was found guilty of two (2)
Counts of Driving Under the Influence of Alcohol, and one (1) Count of Failing to Drive on the Right Side of the Road.

On May 31, 2012, this Court sentenced Enick to the mandatory minimum as to Count 1 of ninety (90) days intermediate punish-
ment to be served by House Arrest with electronic monitoring. This Court also imposed an eighteen (18) month period of proba-
tion, with two conditions; (1) Enick undergo a drug and alcohol evaluation; and (2) attend and successfully complete an Alcohol
Highway Safety Class. Finally, this Court imposed the mandatory minimum fine of Fifteen Hundred Dollars ($1,500). This Court
indicated on the record it would stay the sentence contingent upon Counsel timely filing a Notice of Appeal to the Superior Court.

On June 20, 2012, Enick, by and through Counsel, Michael Steven Sherman, Esquire, filed a Notice of Appeal to the Superior
Court of Pennsylvania. On June 20, 2012, this Court ordered Enick, as Appellant, to file a Concise Statement of Matters Complained
of on Appeal pursuant to Pa. R.A.P. 1925. On July 10, 2012, Enick filed a Concise Statement. The following issues have been set
forth for Appellate review:

1. At the Suppression Hearing in this matter, the arresting Officer testified that Enick’s car crossed the center line divid-
ing traffic in the north and south direction for 3 to 4 seconds and moved back into her lane of travel. It was this momen-
tary and minor traffic infraction that caused the Officer to conduct a traffic stop. The Officer produced a videotape of
Enick traveling down the road at issue. At no time whatsoever does the video show Enick’s vehicle crossing the center
line for any length of time. The Commonwealth provided no explanation as to why the Officer’s testimony flies in the face
of the videotape evidence. Did the Trial Court error in finding that Enick’s vehicle crossed the center line of travel, when
such a finding is in direct contravention to the videotape evidence provided by the Commonwealth?

2. Assuming that half of Enick’s vehicle crossed the center lane of travel for three to four seconds when there was no
traffic on the road, such an action would constitute a momentary and minor traffic violation, for which there was not prob-
able cause to stop Enick, especially when the Officer followed her, and no other traffic violations were committed. Did
the Trial Court error in finding that this momentary and minor traffic violation, a violation that was so quick, it was not
even captured on videotape, constituted probable cause to stop Enick’s vehicle in violation of both the Fourth Amendment
of the U.S. Constitution and Article 1, § 8 of the Pennsylvania Constitution?

FACTUAL SUMMARY
On October 18, 2011, at approximately 2:38 A.M., Officer Daniel Rhyslop, a Corporal with the Mt. Lebanon Police Department,

was on patrol traveling north bound on Washington Road (also known as Route 19), approaching the 1400 block of Washington
Road, when he observed a green Toyota traveling south bound in the center lane. Suppression Hearing Transcript (“S.H.T.”) May
31, 2012, pages 4-5. As he was approaching the vehicle, he observed half of the vehicle cross the double yellow lines into oncoming
traffic for approximately 2-3 seconds. S.H.T at p. 5. Officer Rhyslop testified that there was no obstruction in her lane of traffic, and
there were no signals to indicate she (Enick) should be traveling over the center line. Id.

Officer Rhyslop further testified, because driving on the wrong side of the roadway is a motor vehicle violation, he initiated a
traffic stop. S.H.T., at p. 6. He indicated that he continued to drive north to check the area for any obstructions in the roadway, then
he turned around and proceeded behind Enick and executed a traffic stop at approximately the 1600 block of Washington Road.
S.H.T., at p. 7.

When Officer Rhyslop came into contact with Enick, he testified she had a strong odor of alcoholic beverage on her breath and
person; her eyes were glassy; her speech was slurred; and her movements were slow. Id. The Officer asked Enick to perform the
standardized field sobriety tests of walk and turn, and the one leg stand. S.H.T. at p. 8. Officer Rhyslop testified during the walk and
turn test, she failed to touch heel to toe on almost every step and she did not perform the turn as he demonstrated. She further failed
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to maintain the starting position, lost her balance from that position and failed to count her steps as she walked. S.H.T. at p. 9.
Officer Rhyslop had her perform an additional field sobriety test of the one leg stand. During this test, she failed to keep her

arms at her side; failed to raise her foot six inches off the ground; and failed to look at her elevated foot. S.H.T. at p.p. 9-10.
Officer Rhyslop opined that Enick was significantly impaired, she was a danger to other motorists on the roadway, and unable

to safely operate a motor vehicle. S.H.T. at p. 11. Enick submitted to a blood alcohol test at the St. Clair Hospital at approximately
3:14 A.M. and the results were an alcohol content level of .178. Id. In the Officer’s report, he documented Enick admitted her vehicle
was over the double yellow line. Id. at pp. 13-14.

On cross-examination, Officer Rhyslop testified a videotape was recorded of the events that occurred on October 18, 2011.
However, after a thorough review of the videotape, this Court found that the video neither supported nor took away from the
Officer’s testimony, because it did not really address the moment when the vehicle crossed the center line. The tape only estab-
lished that the lights of Enick’s vehicle were pointed in the direction of the Officer’s vehicle, which somewhat supported the propo-
sition that her vehicle was outside of the lane of travel. S.H.T. at pp. 15, and 85-86. The Officer was able to point out in the video
where Enick’s vehicle lights were pointed in the direction of the Officer indicating Enick’s vehicle was over the double yellow line.
Id. at pp. 22-23.

At the conclusion of the Suppression Hearing, this Court made the following ruling:

Based on the cases that the Court believes are controlling, Chase, and Feczko, I find that the Motion of the Defendant
should be denied.... The Court found the Officer’s testimony credible with regard to the observation that the vehicle was
in the opposing lane, at least one half of the vehicle, that clearly is a violation of the Vehicle Code... The Court finds that
the stop was proper and the Motion is denied.

Id. at pp. 85-87

Enick’s Appeal to the Superior Court of Pennsylvania was thereafter timely filed.

DISCUSSION
Defendant’s Appeal presents two issues. The first issue is set forth as follows:

1. At the Suppression Hearing in this matter, the arresting Officer testified that Enick’s car crossed the center line dividing
traffic in the north and south direction for 3 to 4 seconds and moved back into her lane of travel. It was this momentary
and minor traffic infraction that caused the Officer to conduct a traffic stop. The Officer produced a videotape of Enick
traveling down the road at issue. At no time what so ever does the video show Enick’s vehicle crossing the center line for
any length of time. The Commonwealth provided no explanation as to why the Officer’s testimony flies in the face of the
videotape evidence. Did the Trial Court error in finding that Enick’s vehicle crossed the center line of travel, when such
a finding is in direct contravention to the videotape evidence provided by the Commonwealth?

Section 6308(b) of Motor Vehicle Code provides:

Whenever a police officer is engaged in a systematic program of checking vehicles or drivers, or has reasonable
suspicion that a violation of this title is occurring, or has occurred, he may stop a vehicle upon request or signal, for
the purpose of checking the vehicle’s registration, proof of financial responsibility, vehicle identification number, or
engine number, or the driver’s license, or to secure such other information as the officer may reasonably believe to be
necessary to enforce the provisions of this title.

75 Pa. C.S.A. § 6308(b).

“When an officer has reasonable suspicion a violation of the Vehicle Code is occurring, or has occurred, he may interrupt the
privilege operation of a vehicle on the public highways and stop the vehicle for the investigative purposes stated therein.”
Commonwealth v. Chase, 960 A.2d 108, 112 (Pa. 2008). “To establish grounds for reasonable suspicion... the officer must articulate
specific observations, which, in conjunction with reasonable inferences derived from these observations, led him reasonably to
conclude, in light of his experience, that criminal activity was afoot and the person he stopped was involved in that activity.”
Commonwealth v. Little, 903 A.2d 1269, 1272, (Pa. Super. 2006).

A determination of whether reasonable suspicion exists is based on the totality of circumstances. In the Interest D.M., 781 A.2d
1161, 1163 (Pa. 2001) citing United States v. Cortez, 449 U.S. 411, 417 (1981). In making this determination, we must give “due
weight…to the specific reasonable inferences the police officer is entitled to draw from the facts in light of his experience”.
Commonwealth v. Cook, 735 A.2d, 673, 676, (Pa. 1999), quoting Terry v. Ohio, 392 U.S. 1, 27, (1968). Also, the totality of the circum-
stances test does not limit our inquiry to an examination of only those facts that clearly indicate criminal conduct. Rather, even a
combination of innocent facts, when taken together may warrant further investigation by the police officer. Commonwealth v. Cook,
735 A.2d, 673, 676 (Pa. 1999) quoting Terry v. Ohio, 392 U.S. 1, 22, (1968). “Reasonable suspicion sufficient to stop a motorist must
be viewed from the standpoint of an objectively reasonable police officer”. Commonwealth v. Chase, 960 A.2d 108, 120 (Pa. 2008)
citing Ornelas v. United States, 517 U.S. 690, 696 (1996).

In this case, Officer Rhyslop observed half of Enick’s vehicle cross the double yellow lines into oncoming traffic for a few
seconds. This Court viewed the videotape. While the videotape does not record Enick’s vehicle crossing over the double yellow
line, it does record her headlights. Contrary to Enick’s position, that the Trial Court’s finding is in direct contravention to the
videotape evidence, this Court specifically explained that the video established that the lights of Enick’s vehicle were pointed
in the direction of the Officer’s vehicle, and that this somewhat supports the proposition that the Enick’s vehicle was outside of
the lane of travel. Additionally, the Court specifically found the Officer’s testimony was credible that he observed approximately
half of Enick’s vehicle cross the double yellow line into oncoming traffic for approximately two to three seconds. S.H.T. at pp.
5 & 85-87.

Based upon the totality of the circumstances, Officer Rhyslop had reasonable suspicion that Enick was in violation of the Vehicle
Code and, therefore, had requisite cause to make a vehicle stop.

The second issue presented on Appeal is set forth as follows:

2. Assuming that half of Enick’s vehicle crossed the center lane of travel for three to four seconds when there was no traffic
on the road, such an action would constitute a momentary and minor traffic violation, for which there was not probable
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cause to stop Enick, especially when the Officer followed her, and no other traffic violations were committed. Did the
Trial Court error in finding that this momentary and minor traffic violation, a violation that was so quick, it was not even
captured on videotape, constituted a probable cause to stop Enick’s vehicle in violation of both the Fourth Amendment of
the U.S. Constitution and Article 1, § 8 of the Pennsylvania Constitution?

In it’s ruling, this Court relied on the cases of the Commonwealth of Pennsylvania v. Chase, 960 A.2d 108 (Pa. 2008), and
Commonwealth of Pennsylvania v. Feczko, 10 A.3d 1286 (Pa. Super. 2010). The Feczko case thoroughly summarizes the develop-
ment of Pennsylvania law regarding the requisite cause for a traffic stop. The Feczko Court described the facts:

On August 19, 2008, Pennsylvania State Police Trooper Krista Miller was on duty... in her marked patrol car when she
came upon the Appellant’s silver Cadillac. Trooper Miller observed the left tires of Appellant’s vehicle briefly cross
over the double yellow median line, and enter the oncoming lane of travel, while negotiating a curve in the road.
Appellant’s vehicle then gradually swayed within the lane crossing over the white fog line two or three times. The
vehicle’s left tires then briefly drifted over the double yellow median line for a second time. At this point, Trooper
Miller activated her emergency lights and siren and conducted a traffic stop of Appellant’s vehicle. Trooper Miller
testified that the basis for the stop was “reasonable suspicion due to the fact that the individual was weaving within
his lane, and also crossed out of his lane of travel on numerous occasions”. Trooper Miller did not indicate that she
conducted the stop on suspicion of DUI.

Feczko, 10 A.3d at 1286. (Citation omitted).

The Court then applied the law to the facts in Feczko stating:

Mere reasonable suspicion will not justify a vehicle stop when the driver’s detention cannot serve an investigatory
purpose relevant to the suspected violation. In such an instance, it is incumbent upon the officer to articulate specific
facts possessed by him, at the time of the questioned stop, which would provide probable cause to believe that the vehicle
or the driver was in violation of some provision of the Code.

In the case subjudice our analysis is limited to the legality of the traffic stop of Appellant’s vehicle. Trooper Miller
testified that the basis for the traffic stop was because Appellant was weaving within his lane and also crossed out of
his lane of travel on numerous occasions. Trooper Miller observed Appellant’s vehicle cross the double center line...
on two separate occasions, as well as drift over the white fog line on the opposite side of the traffic lane. While no vehi-
cles were required to take evasive action, Trooper Miller did observe traffic in the oncoming lane while following
Appellant’s vehicle. These observations gave rise to a suspected violation of the Motor Vehicle Code Provision requir-
ing that vehicles drive within a single lane.

Based on the record of the suppression hearing, we conclude Trooper Miller was able to articulate specific facts
possessed by her at the time of the questioned stop, which provided probable cause to believe that Appellant was in
violation of § 3309(1).

Feczko, 10 A.3d at 1291-1292 (Citations & quotations omitted).

Based upon the Court’s Findings of Fact and credibility determination as to the believability of Officer Rhyslop’s testimony,
application of Feczko mandates denial of the Defendant’s Motion to Suppress. This Court’s analysis was stated on the record as
follows:

And Feczko clearly held that under those circumstances that if the only reason the trooper was stopping the vehicle
was because of a violation of the Vehicle Code of Title 75, Section 3091, the trooper was well within the trooper’s right
to stop the vehicle and then proceed further. And I find that while though the facts are different as to the number and
times as to what Trooper Miller observed as opposed to this case, the fact that the vehicle was in the opposing - the
lane of travel for the extent of time that it was for the amount of the vehicle in the lane, and the officer clearly artic-
ulated that as a violation of the Vehicle Code. The Court finds that the stop was proper and the motion is denied.

S.H.T. p. 86, L. 25 through p. 87, L. 17.
CONCLUSION

For the reasons set forth above, this Court committed no errors of law and Appellant’s Appeal should be DENIED.

BY THE COURT:
/s/Ignelzi, J.

Dated: January 17, 2013

Commonwealth of Pennsylvania v.
Vito Pelino

Criminal Appeal—Homicide—Jury Instruction—Inflammatory Photos—Denial of Expert—Mistrial Request

No. CC 201102578. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—January 18, 2013.

OPINION
PROCEDURAL HISTORY

Appellant, Vito Pelino, was charged by criminal information (CC 201102578) with Criminal Homicide1, Kidnapping2, and Abuse
of Corpse3.

The kidnapping charge was nolle prossed on February 29, 2012 and Appellant proceeded to a jury trial on March 13-15, 2012.
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On March 15, 2012 Appellant was found guilty of first degree murder and kidnapping. On June 13, 2012, Appellant was sentenced
to serve a sentence of life imprisonment without the possibility of parole on the first degree murder charge and one to two years
imprisonment consecutive to the life sentence at the abuse of corpse charge.

No post trial motions were filed and this appeal followed.

FACTS
On the evening of February 12, 2011, William King was socializing with a group of friends at a bar in the Verona section

of Allegheny County. (T.T. 41-43, 51).4 Later that night King met Natalie Turner, the sister of Vito Pelino, appellant herein.
Turner had come to the bar with her brother Vito after getting off work and having several drinks in the nearby Oakmont
community where she lived. (T.T. 66-73). King and Pelino were introduced to each other by Turner, and the two men had
incidental but friendly contact during the evening. (T.T. 88-89, 377). King and Turner talked, danced and drank for a couple
of hours. Between 1:00 – 2:00 a.m. on February 13th, King approached his friend, Matthew Guntrum, and asked Guntrum to
drive him and Turner to Turner’s residence in Oakmont. (T.T. 43, 50-51, 59, 70-76). King believed, based on the very friendly
contact he had with Turner in the bar, that he would have more intimate contact with Turner at her residence. (T.T. 43-44).
Turner, despite the close contact she had with King in the bar, maintained that she was taking King back to her residence to
show him the place as a potential roommate, as the relationship between her and her then current boyfriend/roommate was
not good. (T.T. 72-76).

Guntrum rode King and Turner to Turner’s residence and returned to the bar. The time was now approaching 2:00 a.m. (T.T.
50-52). Pelino was aware that Turner was planning to take King to her residence because she had asked him to drive her and King
to the residence but he refused. Pelino told Turner that he had to drive his friend, Corey Robert, home, but he agreed to provide
King with a ride home from Turner’s after he took Robert home; both King and Pelino resided in the nearby community of Penn
Hills. (T.T. 73-74, 78).

Pelino arrived at Turner’s residence at approximately 3:00 a.m. and the three of them drank and talked amicably inside. (T.T.
75-78, 90, 380). King at some point excused himself to use the bathroom and Turner, by that time intoxicated and tired, told Pelino
that she needed King to be out of the residence because her boyfriend would be coming home soon. (T.T. 78, 380-381). Pelino
informed King of the circumstances, and although King had been excited about the potential of “hooking up” with Turner, Pelino
persuaded King to leave with him. (T.T. 159-161, 179, 382).

Pelino and King left and drove into Penn Hills in Pelino’s vehicle. During the ride King began talking about Turner in a manner
that Pelino perceived to be disrespectful. (T.T. 384). Turner had remarked to Pelino that his “sister was sexy as hell” and that he was
“trying to hit that”. (T.T. 384). A verbal argument ensued and Pelino stopped the vehicle where the argument escalated between the
two men. Pelino then grabbed a knife that he had beside the driver’s side door and began to stab King. (T.T. 164, 179, 196).

Pelino inflicted 72 stab and incised wounds on King, stabbing him until he was certain King was dead. (T.T. 320-330, 400-403).
Many of the incised wounds were defensive wounds to King’s hands; and the most lethal wounds were stab wounds to King’s neck,
which transected his left carotid artery and perforated his trachea, as well as a stab wound to his back which penetrated his lung.
(T.T. 326-331, 341-342).

Once he was certain that King was dead, Pelino drove home to his apartment on Verona Road in Penn Hills. Pelino lived in an
apartment which was across the street from his mother’s home. He parked his vehicle in the back of his mother’s house and pushed
King’s body onto the back seat. Pelino went into his apartment and retrieved a black bed sheet, and returned to the vehicle to cover
up King’s body. (T.T. 391, 401).

Pelino returned to his apartment, showered, discarded his blood soaked clothing and unsuccessfully attempted to contact Corey
Robert to solicit his advice and aide. (T.T. 156, 392). That Saturday morning, as King lay dead in the back seat of his vehicle, Pelino
borrowed his mother’s car and picked up his son for a scheduled visitation which ended at 3:00 that afternoon. (T.T. 393). Pelino
returned to his apartment and that evening contacted Corey Robert and told him that he needed his help. (T.T. 157). Robert agreed
to help Pelino without knowing exactly what he was going to help him with, and Pelino picked Robert up in his vehicle. When Pelino
picked up Robert, Robert noticed that both the front and back seats were covered with large drop cloths. (T.T. 158-159). Pelino and
Robert went back to Pelino’s apartment and then across the street to the basement of his mother’s home. As they entered the base-
ment, Pelino told Robert that he “killed that guy last night”, and asked Robert if he saw a sign above the door that stated, “dead
nigger storage”. (T.T. 163-165).

Once they got into the basement, Pelino showed Robert a garbage bag, and a large blanket which was tied into a knotted pack-
age laying in a puddle of blood. (T.T. 164-165) Both the garbage bag and the blanket contained the dismembered body parts of King.
Pelino acknowledged that he had cut King up with a saw and put the parts in the garbage bag and blanket. (T.T. 166-167). Pelino
had cut King into six parts: head, torso, two arms, and two legs. (T.T. 175, 332-335). Pelino had discarded the knife he used to stab
King and the saw he used to dismember him into the nearby Allegheny River. (T.T. 396).

Pelino and Robert loaded King’s dismembered body into Pelino’s vehicle. Pelino drove to a remote and heavily wooded area in
nearby Plum Borough where they loaded the garbage bag and bed sheet into a discarded wheel barrow they found shortly after
arriving there. (T.T. 167-173, 207-213). They traveled on a path approximately 100 yards into the woods to the edge of a hillside
where Pelino pulled out the dismembered body parts, took off any remaining clothing, and Pelino and Robert threw the body parts
over the hillside. (T.T. 175-176). Pelino gathered up the clothing, garbage bag and bed sheet and they returned to Verona where
they parted company. In a conversation in the days following, Pelino told Robert not to worry about things as he thought he could
get away with it. (T.T. 177-178).

A missing persons investigation conducted by the Penn Hills Police and Allegheny County Police Homicide Unit led the police
to interview Cory Robert. Robert eventually gave police a detailed account of the events on February 17th and took police to the
wooded area where the dismembered body of William King was recovered. (T.T. 109-148, 186).

Pelino was arrested and charged as noted hereinabove.

STATEMENT OF ERRORS COMPLAINED OF ON APPEAL
Appellant raises the following four issues which are set forth exactly as he states them:

1. The trial court erred by admitting into evidence and displaying to the jury gruesome color photos of body parts which
only served to inflame the passions of the jury. Any possible probative value was far outweighed by the prejudicial effect
it had on the jury, especially where the defendant herein admitted that he stabbed the victim in this case. TT 203)



May 31 ,  2013 page 245

2. A Commonwealth witness testified that he and the defendant, Pelino, talked about killing someone before. Defense
moved for a mistrial which was erroneous denied by the trial court. The cautionary instruction only served to exacerbate
the situation. (TT 168-169)

3. Court erred in not giving heat of passion – voluntary manslaughter charge.

4. The trial court erred in denying motion for appointment of expert costs not to exceed $2000.

DISCUSSION

I.
Appellant initially avers that the trial court erred by admitting into evidence certain color photographs depicting dismembered

body parts of the victim. This claim is without merit.
During the testimony of Detective Gregory Matthews, the jury viewed six photographs – Exhibits 2A, 3A, 5B, 7A, 7B, and 9B,

that showed the dismembered body parts of William King and where they were found by investigators on February 17, 2011 at the
direction of Corey Robert. (T.T. 207). In response to the Appellant’s Pre-Trial Motion in Limine regarding the photographs, the
Trial Court directed the Commonwealth to provide it with one set of color photographs marked numerically and with the letter “A”,
and a second set of black and white photographs of the same photographs marked with corresponding numbers but with the letter
“B”. Thus the only photographs Appellant presently complains of are exhibits: 2A (torso and appendages); 3A (appendages); and
7A (appendages). (T.T. 212-214).

The law governing the admissibility of photographs of a homicide victim is well established and succinctly stated as follows:

When considering the admissibility of photographs of a homicide victim, which by their nature can be unpleasant,
disturbing, and even brutal, the trial court must engage in a two-step analysis.

First a trial court must determine whether the photograph is inflammatory. If not, it may be admitted if it has relevance
and can assist the jury’s understanding of the facts. If the photograph is inflammatory, the trial court must decide whether
or not the photographs are of such essential evidentiary value that their need clearly outweighs the likelihood of inflam-
ing the minds and passions of the jurors.

Commonwealth v. Spell, 28 A.3d 1274, 1279 (Pa. 2011) (quotations and citations omitted).

The trial court noted here that the admissibility of the color photographs was dictated by the fact that due to the nature of the
terrain where the body parts were thrown, the body parts were not clearly discernible in the black and white photographs. (T.T.
100). see: Commonwealth v. Kendricks, 30 A.3d 499, 503 (Pa. Super. 2011) (color photographs of gunshot wounds necessary where
probative value would be greatly diminished if photographs were allowed merely in black and white); Commonwealth v.
Hernandez, 590 A.2d 325, 329 (Pa. Super. 1991) (color photographs of bodies were properly admitted to explain the extent to which
defendant went to hide victims’ bodies and which showed defendant’s plan to evade consequences of his acts and thus his
consciousness of guilt).

The record here demonstrates that the Trial Court: (1) undertook a thoughtful review of the photographs sought to be admitted
(T.T. 5, 97-103); (2) that review was informed and guided by the applicable case law (T.T. 98-101); and (3) gave an appropriate
cautionary instruction to the jury at the time of the admission of the photographs (T.T. 210-211). Spell, 28 A.3d at 1279-1280 (no
abuse of discretion in admitting photographs where photographs aided jury in understanding witness testimony regarding the
body’s condition and location as found, and lack of blood splatter in photographs was relevant to showing parking lot was not the
murder scene; also relevant to abuse of corpse charge.).

The oft quoted guidance of the Pennsylvania Supreme Court applies in this instance:

A criminal homicide trial is, by its very nature, unpleasant, and the photographic image of the injuries inflicted are merely
consonant with the brutality of the subject of inquiry. To permit the disturbing nature of the images of the victim to rule
the question of admissibility would result in exclusion of all photographs of the homicide victim, and would defeat one of
the essential functions of a criminal trial, inquiry into the intent of the actor. There is no need to so overextend an attempt
to sanitize the evidence of the condition of the body as to deprive the Commonwealth of opportunities of proof in support
of the onerous burden of proof beyond a reasonable doubt.

Commonwealth v. McCutcheon, 646 A.2d 547, 549 (Pa. 1982)

Appellant’s claim is without merit.

II.
In his second issue Appellant claims that the Trial Court erred when it denied a motion for mistrial when a Commonwealth

witness testified that he and Appellant talked about killing someone prior to the incident for which Appellant was on trial. This
claim is without merit.

During the testimony of Corey Robert, he made reference to the fact that he and Pelino chose the Cox Comb Road site to dump
the body because they had talked generally about killing somebody in the past, and that the Cox Comb Road area would be a good
place to get rid of a body. (T.T. 168) Appellant’s counsel objected, and the Commonwealth’s offer was that Robert and Pelino never
plotted to kill a certain person, but if they were to kill someone the Cox Comb Road area would be a place to get rid of the body
because it served as a landscape dump. (T.T. 168-169). While this evidence was admissible to explain why that location was
chosen, the Trial Court, in an abundance of caution, sustained the objection and indicated it would give a cautionary instruction.
(T.T. 169-170). Appellant’s counsel did not object to the cautionary instruction, but did ask the Trial Court to also instruct the
witness to be more responsive to the question. (T.T. 169). The Trial Court then gave the following instruction to the jury and witness:

THE COURT: Ladies and gentlemen, as to the last two questions and answers, and most importantly the answers, you are
to strike them from your consideration. The objection is sustained in that regard. And the other thing, sir, just listen care-
fully to the question, which you are doing, but answer only that question precisely.

MR. THOMASSEY [Defense Counsel]: Thank you, Your Honor.
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(T.T. 169-170). See Commonwealth v. Jones, 688 A.2d 491, 503-504 (prompt and cautionary instruction to which defendant did not
object cured any potential prejudice, and new trial not warranted as jury is presumed to follow the court’s instructions). See also
T.T. 17 (opening instructions to jury wherein Trial Court instructed jurors that they must not consider any testimony to which the
trial court sustained an objection).

Appellant’s claim is without merit.

III.
In his third claim Appellant avers that the Trial Court erred by not giving a requested jury instruction on voluntary manslaughter-

heat of passion. This claim is without merit.
Appellant requested that the jury be instructed as to both prongs of the voluntary manslaughter statute.5 (T.T. 418, 421). The

Trial Court granted that request as to “unreasonable belief killing justifiable”, 18 Pa. C.S. § 2503(b), but denied the request as to
the sudden and intense passion prong, 18 Pa.C.S. § 2503(a), because the record was devoid of any evidence to support the instruc-
tion. (T.T. 418-419, 421). Commonwealth v. Browdie, 671 A.2d 668, 674 (Pa. 1996) (a trial court shall only instruct on an offense
where the offense has been made an issue in the case and where the trial evidence reasonably would support such a verdict.).

The “heat of passion” encompassed in this prong of the statute requested by Appellant includes emotions such as anger, rage,
sudden resentment, or terror which renders the mind incapable of reason. Commonwealth v. Miller, 987 A.2d 638, 650 (Pa. 2009).
However as the Pennsylvania Supreme Court has stated,

An objective standard is applied to determine whether the provocation was sufficient to support the defense of heat of
passion voluntary manslaughter. The ultimate test for adequate provocation remains whether a reasonable man confronted
with this series of events, became impassioned to the extent that his mind was incapable of cool reflection.

Miller, 987 A.2d at 650.

Appellant testified and put forth a claim of self defense, claiming that the victim pulled a knife on him and attempted to stab
him. (T.T. 387). Appellant further claimed that he was able to disarm the victim and stabbed the victim for fear of his own life. (T.T.
388-389). In that regard Appellant received requested jury instructions on self defense, 18 Pa. C.S. § 505, and imperfect self
defense, 18 Pa. C.S. § 2503(b). (T.T. 464-466). However, any objective basis to support a heat of passion instruction was legally lack-
ing in Appellant’s testimony or anywhere in the record. Commonwealth v. Hutchinson, 25 A.3d 277, 314-315 (Pa. 2011) (whether
the provocation by the victim was sufficient to support a heat of passion defense is determined by an objective test). In fact the
record indicates otherwise: (1) February 13, 2011 was the first time Appellant met the victim, (T.T. 71-77, 376-377); (2) the contact
between Appellant and the victim at the bar was amicable, (T.T. 88-89, 377); (3) the contact between Appellant and the victim at
Natalie Turner’s residence was equally pleasant except for Appellant’s verbal cajoling of the victim to leave the residence (T.T. 90-
91, 380-381); and (4) they left the residence peaceably and the initial part of their contact in the vehicle was uneventful. (T.T. 382-
383). According to Appellant it was only when King began to speak of Turner in a manner that Appellant perceived as “disrespect-
ful” that Appellant became very angry, stopped the vehicle, and the argument between the two led to the stabbing. (T.T. 384-387).
See Browdie, 671 A.2d at 671 (defendant’s account of events that led to killing did not support that killing was done in the heat of
passion, consequently it was not error to deny request for heat of passion manslaughter instruction).

Importantly King’s statements to Appellant regarding Turner were limited to: “your sister is sexy as hell; I’m trying to hit that”.
(T.T. 384). Despite the ensuing argument between the two that followed, these statements do not, as a matter of law, give rise to
level of provocation that meets the reasonable man standard. See Miller, 987 A.2d at 650, and Hutchinson, 25 A.3d at 314-315.

Consequently the Trial Court correctly concluded that Appellant was not entitled to a heat of passion instruction and Appellant’s
claim in this regard is without merit.

IV.
In his final claim Appellant alleges that the Trial Court erred by limiting the amount to be expended for a psychiatric evalua-

tion of Appellant to $2,000. This claim is without merit.
On October 11, 2011 Appellant filed a “Motion for a Court Appointed Psychiatric Evaluation” in which counsel averred that a

“psychiatric evaluation is paramount in this case”. See Reproduced Record at “Motion for a Court Appointed Psychiatric
Evaluation” page 3, paragraph 8.

The Trial Court granted that motion on October 13, 2011, and approved Dr. Stephen Zerby to undertake and complete that eval-
uation. The Trial Court limited the cost of the evaluation to $2,000. See Reproduced Record at “Order of Court”, October 11, 2011.
The evaluation was completed, and Appellant never petitioned the Trial Court to request additional monies regarding this matter.

This issue is without merit.
CONCLUSION

Based on the foregoing, the judgment of sentence should be affirmed.

BY THE COURT:
Date: January 18, 2013 /s/Borkowski, J.

1 18 Pa. C.S. § 2501 (a)
2 18 Pa. C.S. § 3502 (c) (1)
3 18 Pa. C.S. § 5510
4 The letters “T.T.” refers to the Trial Transcript of March 13-15, 2012.
5 Voluntary manslaughter is defined as follows: “(a) General rule.-A person who kills an individual without lawful justification com-
mits voluntary manslaughter if at the time of the killing he is acting under a sudden and intense passion resulting from serious
provocation by: (1) the individual killed; or (2) another whom the actor endeavors to kill, but he negligently or accidentally causes
the death of the individual killed. (b) Unreasonable belief killing justifiable.-A person who intentionally or knowingly kills an indi-
vidual commits voluntary manslaughter if at the time of the killing he believes the circumstances to be such that, if they existed,
would justify the killing under Chapter 5 of this title (relating to general principles of justification), but his belief is unreasonable.”
18 Pa.C.S. § 2503.
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Commonwealth of Pennsylvania v.
Leslie L. Brown

Criminal Appeal—Homicide—Evidence—Weight of the Evidence—Admission of Weapon from Unrelated Crime—
Juvenile Sentenced to Life Without Parole

No. CC 200908030. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—January 18, 2013.

OPINION
PROCEDURAL HISTORY

Appellant, Leslie L. Brown, was charged by criminal information (CC No. 200908030) with one count each of Criminal
Homicide1, Robbery-Serious Bodily Injury2, Carrying a Firearm without a License3, and Possession of a Firearm by a Minor4.

Appellant proceeded to a jury trial, February 22-24, 2011, at the conclusion of which he was found guilty of Second Degree
Murder, Robbery-Serious Bodily Injury, Carrying a Firearm without a License, and Possession of a Firearm by a Minor.

On May 23, 2011, Appellant was sentenced by the Trial Court to the following:
Count one: Second Degree Murder- Life without the possibility of parole;
Count two: Robbery-Serious Bodily Injury- no further penalty;
Count three: Carrying a Firearm without a License- three to six years incarceration to be served consecutively to the life

sentence at count one;
Count four: Possession of a Firearm by a Minor- no further penalty.
Following sentencing, Appellant’s trial counsel filed a motion to withdraw as counsel which the Trial Court granted. On July 14,

2011 the Trial Court appointed new counsel for Appellant to effectuate his appeal. On September 30, 2011, Appellant filed a peti-
tion pursuant to the Post-Conviction Relief Act to file post-sentence motions nunc pro tunc. On October 26, 2011, the
Commonwealth filed an answer conceding the Appellant was denied his right to file post-sentencing motions. On December 1, 2011,
this Court ordered that Appellant’s appellate rights be reinstated and that he could file post-sentence motions nunc pro tunc within
ten days of the order.

On December 7, 2011, Appellant filed his post-sentence motion. On January 20, 2012, this Court granted Appellant permission
to file an amended post-sentence motion. On March 30, 2012, Appellant filed an Amended Post-Sentence Motion. Appellant’s post-
sentence motions were denied by operation of law on May 16, 2012. On June 13, 2012, Appellant filed a timely Notice of Appeal.

STATEMENT OF ERRORS ON APPEAL
On July 31, 2012 Appellant filed a 1925(b) Statement of Matters Complained of on Appeal. On August 3, 2012 Appellant filed an

Amended 1925(b) Statement of Matters Complained of on Appeal. In that second pleading Appellant raised one additional issue
and did not withdraw any of the issues included in his first 1925(b) statement. Thus, this Court will address all of the following
issues raised in both pleadings, and they are set forth verbatim as Appellant states them:

I. The Trial Court erred in denying Appellant’s Post-Sentencing Motions since Appellant’s convictions of Second
Degree Murder, Robbery-SBI, Firearms not to be carried without a license and Possession of a Firearm by a Minor were
against the weight of the evidence.

II. The Trial Court erred in denying Appellant’s Post-Sentencing Motions since the Trial Court erred in permitting the
prosecutor to introduce into evidence, via expert testimony, the gun used in the 10/6/06 Robbery since there was no
connection established between that gun and the gun and bullet used in the instant 9/28/06 Homicide/Robbery.

III. Appellant, who was a sixteen year old juvenile when the instant homicide was committed, was unconstitutionally
sentenced to a mandatory sentence of life without the possibility of parole, pursuant to Miller v. Alabama, ____ S.Ct. 2012
WL 2368659 (2012). The sentence violated the 8th Amendment to the United States Constitution, and is to be retroactively
applied. Hence, Appellant must be re-sentenced, and if the Commonwealth pursues a sentence of life without parole,
there will have to be a determination that Appellant intended to kill the victim. This claim was not raised in Appellant’s
3/30/12 Amended Post-Sentencing Motions since Miller was not decided until 6/25/2012.

FINDINGS OF FACT
Shortly before 12 A.M. on September 28, 2006, sixteen year old Leslie Brown, appellant herein, was with several friends, Lamar

Meggison, Keith Smith and Daniel Holmes, in the Swissvale section of Allegheny County. Trial Transcript, February 22-24, 2011
at 99, 124, 126-127, 205 (hereafter “T.T.”). The group sought to purchase small cigars (blunts) to use to roll marijuana to smoke.
(T.T. 120, 126-127, 205.) The group was making its way toward a neighborhood Sunoco convenience store when Brown noticed
Michael Stepien walking in a nearby alley. (T.T. 49-50, 90, 108, 127-128, 130-131, 138, 166, 187.) Stepien was walking toward his
home after leaving a neighborhood social club. (T.T. 90.)

Brown left the group and approached Stepien as he walked in the alley. (T.T. 49-50, 108, 131, 138, 166.) Brown ran up on Stepien
and held a revolver to Stepien’s head. (T.T. 87, 90 108, 131, 133, 138, 166, 171, 190.) Brown said, “Give me the money,” and Stepien
replied, “I have nothing.” (T.T. 190-191, 194.) Brown fired one warning shot into the air and a second into the ground. (T.T. 131,
190-191, 194, 212.) Brown then once again placed the gun to Stepien’s head saying, “Give me the money.” (T.T. 191, 194.) Stepien
replied, “Really, I have nothing but my keys.” (T.T. 191, 194.) Brown then shot Stepien in the head. (T.T. 124, 133, 170-171, 186,
191.) Upon witnessing the shooting, Brown’s friends fled from the immediate area and went to another friend’s home, Terico Ross.
(T.T. 133, 135-136, 191, 207, 219.)

Meggison arrived at Ross’s home first, followed shortly by Smith and Holmes, and a few seconds later by Brown. (T.T. 136, 193,
219.) Smith, Holmes, and Meggison were apparently so shocked by the shooting that they did not speak about what had just
occurred. (T.T. 193, 208-09, 222.) Brown stated that he just killed somebody and, “I got to do what I got to do.” (T.T. 136-137, 193.) 

Paramedics responded to a call of a man lying in the alley between Nied’s Funeral Home and the volunteer fire department.
They found Stepien lying unconscious on his stomach in the middle of the alleyway. Upon initial observation he had scrapes on his
hands and knees, and a bleeding head laceration formed a small pool of blood around his head. (T.T. 39, 41, 44, 46, 49-50, 54-57, 65,
75.) Stepien, who had only keys and cigarettes on his person, had a large amount of blood in his mouth that caused him to make a
gurgling, snoring noise as he tried to breathe. (T.T. 44-46, 56-58, 75, 89.) Stepien was emergently transported to the hospital, and
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investigators were notified that he was unlikely to survive his gunshot wound. Stepien was pronounced dead from the gunshot
wound to his head at 3 A.M. on September 29, 2006. Medical procedures included the recovery of a badly damaged .22 caliber
projectile from Stepien’s head. (T.T. 45, 48, 56-57, 60, 86-87, 96-97, 244-245.)

A thorough investigation of the area where Stepien was found yielded no evidence. (T.T. 59, 61, 63-64, 69-70, 89, 91, 95). Eight
days later, October 6, 2006, Brown approached Francis Yesco at a Swissvale bus stop, not far from where he had shot Stepien.
Brown approached Yesco from behind, held a revolver to the back of Yesco’s head, and told him not to move. (T.T. 96, 223-226, 229-
230, 233-234.) When Brown reached his hand into Yesco’s left pants pocket, Yesco hit Brown’s hand away and turned around to hit
Brown, prompting Brown to flee with the gun still in his right hand. (T.T. 234.) Brown was pursued for approximately a half block
by Yesco and Swissvale Police Officer Justin Keenan, who was in the immediate area and had observed the robbery in progress.
(T.T. 230, 234-235.) During the chase Brown discarded the revolver over a fence. Brown was caught by Officer Keenan and arrested;
the weapon was recovered shortly thereafter. (T.T. 230-231.)

The revolver recovered from the area where Brown threw it was test-fired and the test-fired bullet was compared with the
projectile recovered from Stepien’s head. (T.T. 96, 226, 231, 245-246.) The .22 caliber projectile was so significantly damaged from
the impact with Stepien’s skull that a positive match could not be made. (T.T. 244-245, 247-248.) However, the recovered projectile
and test-fired bullet were found to both have a rifling classification of six lands and grooves with a right hand twist, thus Brown’s
revolver could not be excluded as the murder weapon. (T.T. 97, 243, 246-249.)

Only the ballistic evidence linked Brown to Stepien’s murder until the arrest of Carl Smith5 in 2008. Carl Smith provided infor-
mation regarding the Stepien case that led to interviews and grand jury testimony culminating in the arrest and charging of
Appellant as noted hereinabove. (T.T. 96-99, 105-107, 109, 112-113, 119.)

DISCUSSION

I.
Appellant first claims that the Trial Court erred in denying his post-sentence motion that alleged that the verdicts of guilty for

Second Degree Murder, Robbery-Serious Bodily Injury, Carrying a Firearm without a License and Possession of a Firearm by a
Minor were against the weight of the evidence. Appellant’s claim is without merit.

A claim alleging that the verdict was against the weight of the evidence is addressed to the discretion of the trial court; the
appellate court reviews the exercise of the trial court’s discretion and does not answer for itself whether the verdict was against
the weight of the evidence. Commonwealth v. Houser, 18 A.3d 1128, 1135 (Pa. 2011). In this regard the Supreme Court has stated, 

It is well stated that the jury is free to believe, all, part, or none of the evidence and to determine the credibility of the
witnesses, and a new trial based on a weight of the evidence claim is only warranted where the jury’s verdict is so
contrary to the evidence it shocks one’s sense of justice. In determining whether this standard has been met, appellate
review is limited to whether the trial judge’s discretion was properly exercised, and relief will only be granted where the
facts and inferences of record disclose a palpable abuse of discretion.

Houser, 18 A.3d at 1135-1136 (citations omitted).

The applicable statutes for Appellant’s convictions provide in pertinent part that: (1) a “criminal homicide constitutes murder
of the second degree when it is committed while defendant was engaged as a principal or an accomplice in the perpetration of a
felony” (18 Pa. C.S. § 2502(b)); (2) “[a] person is guilty of robbery if, in the course of a theft, he inflicts serious bodily injury upon
another” (18 Pa. C.S. § 3701(a)(1)(i)); (3) a violation of Section 6106 occurs where an individual carries a firearm “without a valid
and lawfully issued license” (18 Pa. C.S. § 6106); and, (4) “a person under 18 years of age shall not possess or transport a firearm
anywhere in this Commonwealth” (18 Pa. C.S. § 6110.1(a)).

The Trial Court has set forth a detailed recitation of facts hereinabove and incorporates that by reference for present purposes.
Briefly stated, the record demonstrates that Appellant: (1) viewed Stepien walking alone in a relatively isolated area late at night
(T.T. 90, 130-131, 194); (2) quickly ran upon him (T.T. 49-50, 108, 131, 138, 166); (3) put a gun to his head (T.T. 87, 90, 133, 171, 190);
(4) demanded his money (T.T. 190-191, 194); (5) fired two warning shots and again demanded his money (T.T. 131, 190-191, 194,
212); (5) fatally shot Stepien in the head when Stepien did not comply (T.T. 124-125, 133, 170-171, 186, 191, 194, 202); (6) admitted
the shooting to his friends shortly afterward (T.T. 136-137, 193); (7) was sixteen years old at the time of the shooting (T.T. 99); and
(8) did not have a valid license for the firearm (T.T. 100).

Thus, the verdicts were amply supported by the record and since the verdict does not shock one’s sense of justice, it is clear
that the Trial Court did not abuse its discretion in denying Appellant’s post-sentence motion. See Commonwealth v. Knox, 50 A.3d
732, 738, 740 (Pa. Super. 2012) (trial court did not abuse its discretion in determining that appellant’s conviction for second degree
murder was not against the weight of the evidence where two eyewitnesses identified defendant as the shooter).

Appellant’s claim in this regard is without merit.

II.
Appellant next claims that the Trial Court erred by permitting the prosecutor to introduce the gun recovered from the October

6th robbery of Francis Yesco into evidence in the Stepien case.
A challenged evidentiary ruling regarding the admissibility of evidence will only be reversed if the appellate court finds that

the trial court abused its discretion. Commonwealth v. Minerd, 753 A.2d 225, 229 (Pa. 2000). Where the trial court states the
reason for admitting the evidence, the scope of review is limited to examining the stated reason. Minerd, 753 A.2d at 229. Here,
the Trial Court admitted evidence of the gun and circumstances surrounding the October 6 robbery because, “[i]n this instance it
goes to the motive, intent, natural history of the events as well as identity and plan.” “Commonwealth Postponement Request and
404(b) Ruling” Transcript, September 13, 2010 at 9 (hereafter “R.T.”). Presently Appellant does not object to the introduction of
evidence regarding the second robbery. Rather, Appellant specifically raises as error the admission of the revolver and the expert
testimony linking the revolver to the projectile recovered from Michael Stepien’s head. Appellant’s argument is that the
Commonwealth was unable to conclusively establish the revolver was the murder weapon.

Typically, all relevant evidence, i.e., evidence which tends to make the existence or non-existence of a material fact more or less
probable, is admissible, subject to the prejudice/probative value weighing which attends all decisions upon admissibility. See
Pa.R.E. 401; Pa.R.E. 402; Commonwealth v. Broaster, 863 A.2d 588, 592 (Pa. Super. 2004). The Pennsylvania Rules of Evidence
provide, “[e]vidence of other crimes, wrongs, or acts may be admitted for other purposes, such as proof of motive, opportunity,



May 31 ,  2013 page 249

intent, preparation, plan, knowledge, identity or absence of mistake or accident.” Pa. R.E. 404(b). Relevant evidence will be excluded
where it is “so prejudicial that it would inflame the jury to make a decision based upon something other than the legal propositions
relevant to the case.” Broaster, 863 A.2d at 592.

The Pennsylvania Superior Court has held:

a weapon shown to have been in a defendant’s possession may properly be admitted into evidence, even though it cannot
positively be identified as the weapon used in the commission of a particular crime, if it tends to prove that the defendant
had a weapon similar to the one used in the perpetration of the crime.

Broaster, 863 A.2d at 592 (citations and quotations omitted). Furthermore, a claim alleging a lack of proof that a weapon is the
murder weapon goes to the weight of the evidence, and not to the admissibility of the weapon. Commonwealth v. Johnson, 615 A.2d
1322, 1334 (Pa. Super. 1992).

Here, Appellant was found to be in possession of a firearm during a second robbery, eight days after he shot and killed Stepien.
While the expert witness was unable to conclusively establish that the projectile recovered from Stepien’s head was fired from the
gun used in the October 6th robbery, the test bullet fired from that gun and the projectile recovered from Stepien’s head had the
same class characteristics. (T.T. 243-247.) Here, the Trial Court admitted the gun into evidence to show “motive, intent, natural
history of the events as well as identity and plan.” (R.T. 9.) The Trial Court took into account: (1) the short period of time between
the fatal shooting of Stepien and the October 6th robbery; (2) that both crimes involved pointing a revolver at the victim’s head and
an attempt to take the victim’s money; (3) that the two crimes were committed within several blocks of each other; and (4) the
similarity in the age, race and sex of the victims. (R.T. 9.) See Broaster, 863 A.2d at 588 (gun admissible as relevant to case even
though it was not the murder weapon as it tended to show appellant’s access to similar type of handgun); Johnson, 615 A.2d at 1334
(although recovered weapon could not be conclusively identified as the murder weapon as it had been disassembled and key
elements destroyed, the trial court properly held the weapon was relevant and properly allowed its introduction into evidence).

Finally it should be noted that the Trial Court gave several jury instructions throughout the trial regarding the limited use for
which the evidence of the gun could be used. (T.T. 228-229, 235-236, 302-303, 324-326); Broaster, 863 A.2d at 593 (gun properly
admitted even though conclusively not murder weapon, and there was no unfair prejudice where trial court gave limited use jury
instruction).

This claim is without merit.

III.
In his final claim of error Appellant, who was sixteen years old at the time that the homicide was committed, alleges that he

was unconstitutionally sentenced to life without the possibility of parole pursuant to Miller v. Alabama, 132 S.Ct. 2455 (2012). This
claim has possible merit.

A claim alleging that a sentence unconstitutionally violates Appellant’s right to be free from cruel and unusual punishment chal-
lenges the legality of the sentence imposed. Knox, 50 A.3d at 741. The United States Supreme Court recently held in Miller v.
Alabama that mandatory life imprisonment without the possibility of parole for those under the age of eighteen at the time of their
crime violates the Eighth Amendment’s prohibition of cruel and unusual punishment. 132 S.Ct. at 2460. The Pennsylvania Superior
Court has held that a mandatory life sentence without the possibility of parole for a juvenile violates both the federal and state
constitutions for cruel and unusual punishment. Knox, 50 A.3d at 745. Notably, the new rule is not a categorical ban on life without
parole sentences for juveniles. Knox, 50 A.3d at 744-745. Pennsylvania amended its sentencing scheme for minors convicted of
second degree murder accordingly, but it does not explicitly apply retroactively to those convicted before June 24, 2012. 18 Pa.C.S.
§1102.1(c) (effective October 25, 2012).

Neither the legislation, nor case law in its aftermath, clarify whether this prohibition against mandatory life imprisonment without
the possibility of parole for juveniles is to be applied retroactively. An appellate decision overruling prior law will be applied
retroactively where the overruling case is decided during the pendency of the appeal, and the issue has been raised and preserved
throughout the appeal process, unless the new rule explicitly states that it is to only be applied prospectively. Comonwealth v.
Cabeza, 469 A.2d 146, 148 (Pa. 1983); see also Edward J. Borkowski, Recent Decisions: Commonwealth of Pennsylvania v.
Geschwendt, 22 DUQ. L. REV. 823, 1121-1162 (1984). The new rule enunciated in Miller has prompted the Pennsylvania Superior
Court to vacate a sentence and remand for resentencing where the Appellant preserved the issue of unconstitutional sentencing
throughout the appellate process. See: Knox, 50 A.3d at 732 (Miller applied retroactively to 2008 sentencing where Miller decided
during pendency of appeal, became controlling law of the case, and defendant preserved the issue throughout the appeal process);
Commonwealth v. Lofton, No. 281 EDA 2012, 2012 WL 6062578 (Pa. Super. Dec. 7, 2012) (Miller applied retroactively to 2011
sentencing where Miller decided during pendency of appeal and defendant preserved the issue throughout appeal). The Lofton
court noted that, “whether a juvenile convicted of first or second degree murder would be entitled to retroactive application of
Miller on direct appeal where he did not contest the constitutionality of his sentence must be left for another day”. Lofton, 2012
WL 6062578 at *5 n.2.

At the time of Appellant’s sentencing (May 23, 2011), Pennsylvania law mandated that a person convicted of second degree
murder be sentenced to a term of life imprisonment. 18 Pa. C.S. § 1102(b). Additionally, the Pennsylvania Board of Probation and
Parole prohibits the granting of parole for inmates serving life imprisonment sentences. 61 Pa. C.S. § 6137(a)(1). Consistent with
this mandatory sentencing scheme, the Trial Court properly sentenced Appellant to life without the possibility of parole for the
conviction of second degree murder. Appellant did not challenge his sentence until his Amended Concise Statement of Matters,
after Miller was decided.

Thus Appellant may be entitled to a new sentencing hearing, but this Court awaits further guidance from the Pennsylvania
appellate courts in this regard. See Commonwealth v. Cunningham, 51 A.3d 178 (Pa. 2012) (appeal granted on issue of retroactivity
of Miller in PCRA context); Commonwealth v. Batts, 981 A.2d 1283 (Pa. 2009)6.

CONCLUSION
Appellant’s first and second claims should be denied. His third claim as to resentencing is placed at the wisdom and informed

discretion of the Pennsylvania Superior Court.

BY THE COURT:
/s/Borkowski, J.
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Date: January 18, 2013

1 18 Pa. C.S. §2501 (a).
2 18 Pa. C.S. §3701(a)(1).
3 18 Pa. C.S. §6106.
4 18 Pa. C.S. §6110.1(a).
5 Carl Smith is the brother of Keith Smith who was with Brown the night Stepien was killed.
6 The Pennsylvania Supreme Court held argument in Batts on September 12, 2012 to address the impact of Miller on direct appeal
cases. Knox, 50 A.3d at 741 n.12; Pennsylvania’s Unified Judicial System Web Portal at 79 MAP 2009.

Commonwealth of Pennsylvania v.
Sean Wright

Criminal Appeal—Homicide—Sufficiency—Weight of the Evidence—Ineffective Assistance of Counsel—Waiver—Attempt—
Failure to Articulate Specific Claims on Appeal

No. CC 201008384, 201013968. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—February 8, 2013.

OPINION
PROCEDURAL HISTORY

Appellant, Sean Wright, was charged by criminal informations (CC 201008384, 201013968) with seven counts of Criminal
Attempt (Homicide)1, seven counts of Aggravated Assault2, six counts of Recklessly Endangering Another Person3, and one count
each of Firearms Not to be Carried Without a License4, Fleeing or Eluding a Police Officer5, Accidents Involving Damage to
Attended Vehicle6, as well as multiple motor vehicle code summary level offenses for events that occurred on June 9, 20107.
Appellant was also charged by criminal information (CC 2010008383) with one count of Carrying a Firearm Without a License for
events of June 3, 2010, which was joined with the above mentioned informations.

Appellant proceeded to a jury trial on June 1-7, 2011. On June 7, 2011 he was found guilty of two counts of Criminal Attempt
(Homicide), seven counts of Aggravated Assault, six counts of Recklessly Endangering Another Person, one count of Carrying a
Firearm Without a License, one count of Fleeing or Attempting to Elude Police Officer, and one count of Accidents Involving
Damage to Attended Vehicle. He was found not guilty of five counts of Criminal Attempt (Homicide). At CC 201008383 Appellant
was found not guilty of Carrying a Firearm Without a License. The Trial Court found Appellant guilty of the motor vehicle code
summary offenses.

On September 7, 2011 Appellant was sentenced to an aggregate period of incarceration of fifty to one hundred years.
On September 19, 2011 Appellant filed post sentence motions which were denied by operation of law on January 23, 2012. This

appeal followed.

STATEMENT OF ERRORS ON APPEAL
Appellant raises the following issues on appeal and they are set forth exactly as Appellant states them:

I. The evidence in this matter was insufficient to sustain the jury’s finding of guilt as to the two (2) counts of Criminal
Attempt – Homicide, the charges of Aggravated Assault, Firearms Not to be Carried Without a License, and
Fleeing/Eluding an Officer at CC No. 201008384, and the charges of Recklessly Endangering Another Person, Accidents
Involving Damage to Attended Vehicle, Failure to Stop at a Red Signal, Driving on a Sidewalk, and Reckless Driving at
CC No. 201013968.

II. The jury’s verdict in this case was against the weight of the evidence as to the two (2) counts of Criminal Attempt –
Homicide, the charges of Aggravated Assault, Firearms Not to be Carried Without a License, and Fleeing/Eluding an
Officer at CC No. 201008384, and the charges of Recklessly Endangering Another Person, Accidents Involving Damage
to Attended Vehicle, Failure to Stop at a Red Signal, Driving on a Sidewalk, and Reckless Driving at CC No. 201013968.

III. If Appellant’s conviction were to stand due to trial counsel’s ineffectiveness, it would constitute manifest injustice.

FINDINGS OF FACT
In the late morning of June 9, 2011 Robert Cohan was walking near his home in the Friendship neighborhood of the City of

Pittsburgh, Allegheny County. (T.T. 55-56, 60). As he was walking he noticed a Lincoln Navigator being operated at a high rate of
speed and in a reckless manner – swerving around other cars and traveling in the opposite lane of traffic on Friendship Avenue.
(T.T. 55). When the vehicle got close to Cohan, he gestured toward the driver, Sean Wright, throwing his arms in the air. In response
Wright looked at Cohan, smiled, put his hand up through the opened sunroof of the vehicle and waved a gun in the air. (T.T. 55-56).
Wright drove away and Cohan called 911, reported the incident, and continued walking. (T.T. 56). Minutes later Cohan again saw
the vehicle on Penn Avenue being operated in the same reckless manner and headed toward the neighboring community of
Garfield. (T.T. 56-57). Shortly after that Cohan encountered a Pittsburgh police unit and pointed them in the direction of Wright’s
travel. (T.T. 56-57).

Several marked police units located Wright, and with lights and sirens activated, began a pursuit of the Wright vehicle. That
pursuit began in the Garfield section and proceeded through that community toward the East Liberty section and the major inter-
section of Penn and Negley Avenues. (T.T. 61-63, 70-71). At that intersection Wright was blocked in by other civilian vehicles and
a police vehicle directly behind him. Wright initially attempted to force his way through those vehicles but was unable to do so.
The pursuing police officers believed that the pursuit was over and they began to exit their vehicles. (T.T. 62, 71-72). Wright started
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to go over a small concrete barrier that divided the lanes of travel but stopped when a police vehicle approached from the oppo-
site direction. (T.T. 83). Police officer Howard McQuillan’s vehicle was the police unit directly behind Wright and Officer
McQuillan was exiting his vehicle when Wright put his vehicle in reverse and backed it into the front of McQuillan’s police unit.
(T.T. 62-63, 71-73). Officer McQuillan was barely able to avoid injury by moving away from his vehicle which was pushed back
approximately six feet by the impact. (T.T. 72-73, 83-84, 94). Wright, by virtue of the space created by moving McQuillan’s vehicle,
was able to maneuver out of the intersection and he sped away with the police again in pursuit. (T.T. 63, 74).

The pursuit continued through several Pittsburgh neighborhoods – East Liberty, Shadyside, Homewood, and East Hills. At one
point Wright drove through a city park and hit McQuillan’s vehicle again in an attempt to elude police. (T.T. 75-77). In East Hills
Wright almost struck sheriff deputy Wayne Davin head-on. (T.T. 377).

Wright drove, and was pursued, into and out of the neighboring jurisdictions of Wilkinsburg, Penn Hills, Edgewood and
Swissvale. (T.T. 75-77, 100-103). In Wilkinsburg he drove through a gas station, and at an intersection he rammed the vehicle of
homicide detectives Cindy Smith and Christine Williams, pushing their vehicle backwards through the intersection although he
had room to proceed through the intersection without striking their vehicle. (T.T. 180-183, 190-201). As Wright traveled on
Braddock Avenue between the City of Pittsburgh and Edgewood Borough he turned around in the middle of the street and drove
his vehicle straight toward Pittsburgh police sergeant Stephen Vinansky who narrowly avoided a head-on collision. (T.T. 100).
Because of the high speeds and erratic and unpredictable nature of Wright’s driving conduct, spike strips were difficult to deploy
and when deployed Wright was able to avoid them. (T.T. 102, 360, 365).

In Swissvale Borough Wright drove through the parking lots of two businesses and onto a sidewalk in front of a pizza shop and
bus stop. After Wright drove on to and off of the sidewalk he continued his flight through the streets of Swissvale. (T.T. 207-215).
Shortly thereafter Wright became stuck in traffic at a major intersection and stopped between two civilian vehicles on Braddock
Avenue. This gave City of Pittsburgh detective Vonzale Boose, who was part of the pursuit with his partner Brian Johnson, an
opportunity to exit his vehicle and approach Wright. Detective Boose ordered Wright to place the vehicle in park and show his
hands. Wright made eye contact with Detective Boose, hit the gas, rammed the car in front of him, put the car in reverse and
rammed the car in back of him. Wright then repeated that process until he had room to escape, which he did by speeding away on
Braddock Avenue toward the Edgewood Towne Shopping Center. Wright drove through the shopping center and back onto
Braddock Avenue where he accessed the Parkway East (Interstate 376). (T.T. 102, 207-215, 221-226).

Wright continued on the parkway until its end where he was confronted with the choice of going onto the Pennsylvania Turnpike
or State Route 22 at Monroeville. (T.T. 267, 330). Wright continued onto Route 22 with multiple police units in pursuit. (T.T. 267,
302-304, 330).

As Wright reached the end of Allegheny County, Monroeville Police, who had monitored the pursuit, were able to deploy spike
strips on Route 22 in front of a strip mall as Wright approached. (T.T. 448-449). Wright however became aware of the strips and
turned into the strip mall. He traveled through the mall and went around rear of the stores on the delivery road, again pursued by
multiple police vehicles. (T.T. 304, 449).

Realizing that this delivery road would only lead to the other end of the stores, two City of Pittsburgh police units, Lieutenant
Richard Pritchard and Detective Johnson and his partner Detective Boose, instead of following Wright, veered off and positioned
their vehicles at the other side of the delivery road hoping to end the pursuit at that juncture. (T.T. 267-268, 331-332).

Lieutenant Pritchard was the first of those units and he positioned his marked vehicle at the far end of the delivery road,
Detective Johnson angled his detective vehicle fifteen to twenty feet behind Pritchard’s vehicle. (T.T. 227, 268, 330-332). Wright
came out of the delivery road and despite having more than adequate room to go by Pritchard’s vehicle on either side, Wright accel-
erated and steered his vehicle into Pritchard as Pritchard was standing next to his vehicle. (T.T. 152-153, 305, 332-335, 381, 393).
Lieutenant Pritchard was knocked six to eight feet into the air, landed on the rear trunk of his vehicle, and then fell to the ground
seriously injured. (T.T. 152-153, 229-230, 269, 305, 335, 382).

Wright, with parts of his vehicle “falling off” then steered his vehicle toward the Johnson/Boose vehicle. Detective Boose was
out of the vehicle and managed to escape Wright’s vehicle. Detective Johnson, who was attempting to exit believed he would be
directly hit and killed if he got out, remained in the vehicle as Wright bore down on it and hit it. The detective’s vehicle was turned
180 degrees by the impact; for Detective Johnson “things went dark” and he tumbled out of the vehicle and onto the ground, seri-
ously injured. (T.T. 233, 268-271, 382).8

After hitting the detective’s vehicle, Wright steered his vehicle toward Deputy Davin’s vehicle as he arrived in the area in his
marked sheriff ’s vehicle. (T.T. 307, 381-383, 392). Davin’s vehicle was struck in the front and driver’s side and the glass in the
driver’s window exploded in his face. (T.T. 382-383, 391). The two vehicles came to rest with the driver’s doors next to each other.
Deputy Davin was pinned in on that side of his vehicle with Wright peering down on him from his more elevated position in his
SUV, leaving Deputy Davin fearing he would be shot. (T.T. 307, 381-385, 392-393, 462).

Wright’s vehicle was now disabled and he began trying to locate the .45 caliber semiautomatic gun he had brandished on
Friendship Avenue an hour earlier. (T.T. 79, 234-235). Other officers converged on the vehicle and they, along with Deputy Davin,
repeatedly ordered Wright to show his hands. Wright ignored those demands and he kept attempting to locate the weapon. (T.T. 79,
233-235, 383).

It was only after he was tasered and a canine sent into the vehicle that Wright was subdued and arrested. The weapon was
retrieved from the floorboard of the front driver’s side. (T.T. 236, 241-242, 526-527). Lieutenant Pritchard, Detective Johnson, and
Deputy Davin were emergently transported from the scene and survived the incident.

Lieutenant Pritchard suffered injuries as follows: (1) his kneecap was torn off of his leg; (2) all of the ligaments in his leg, except
for his hamstring, were torn; (3) some part of Wright’s vehicle had torn a portion of his shin out; (4) his quadriceps were torn off
of the bone which caused complete lack of control of his leg for several months; (5) multiple stitches and embedded glass in his
elbow from shattering the window of his vehicle upon being hit by Wright’s vehicle; and (6) severe bilateral trauma from his waist
to his ankles. He endured multiple surgeries to repair and reattach his quadriceps and knee, as well as ACL reconstructive
surgery. (T.T. 337-340).

Detective Johnson suffered the following injuries: (1) his right hip was shattered into six to seven pieces and three plates and
eleven screws were inserted into that hip; (2) nerve damage to that leg causing his entire leg to cramp twenty-four hours a day,
seven days a week; (3) scarring that runs across his entirety of his right buttocks and down his right leg; (4) wearing a brace that
extends from his calf down to his foot; and (5) inability to determine where his right foot is when he attempts to walk as a result
of the nerve damage, which also necessitates the use of a cane or walker in order to ambulate. (T.T. 272-283). Detective Johnson
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underwent several surgeries and spent a month in the hospital, and he remained in intensive therapy for leg and nerve damage at
the time of trial. (T.T. 278-283).

Deputy Davin suffered: (1) bruised ribs; (2) a bruised knee; (3) multiple cuts from the exploding glass; (4) reoccurring
headaches; and (5) bruising over the entirety of the left side of his body. (T.T. 388).

Appellant was formally arrested and charged as noted hereinabove.

DISCUSSION
I.

In his first allegation of error Appellant claims that each guilty verdict on each and every count so found was insufficient to
sustain the jury’s finding of guilt. Thus, in this sweeping fashion Appellant alleges the insufficiency of evidence, other than the
summary level offenses, on eighteen separate verdicts on six different types of crimes. Given the lack of specificity engendered by
this claim the Trial Court cannot address it. In this regard the Pennsylvania Superior Court has stated,

If Appellant wants to preserve a claim that the evidence was insufficient, then the 1925(b) statement needs to specify the
elements upon which the evidence was insufficient. This Court can then analyze the element or elements on appeal. The
instant 1925(b) statement simply does not specify the allegedly unproven elements. Therefore, the sufficiency issue is
waived.

Commonwealth v. Williams, 959 A.2d 1252, 1258 (Pa. Super. 2008) (citations and quotations omitted).
Appellant’s claim is waived.

II.
Appellant’s second claim is similar to his first claim except that he raises a weight of the evidence claim. It also is character-

ized by the same sweeping approach which prevents the Trial Court from addressing the claim. See Commonwealth v. Seibert, 799
A.2d 54, 62 (Pa. Super. 2002) (defendant’s weight of the evidence issues waived where he merely claimed in his Pa. R.A.P. 1925(b)
statement that the verdict of the jury was against the weight of the credible evidence as to all of the charges).

Appellant’s claim is waived.

III.
In his third claim Appellant alleges that the ineffectiveness of trial counsel constitutes a manifest injustice.
In Commonwealth v. Barnett, 25 A.3d 371, 377 (Pa. Super. 2011), the Pennsylvania Superior Court stated that the appellate court

will no longer engage in the review of ineffective assistance of counsel claims on direct appeal. Consequently, even if the record
were to be developed as to the ineffectiveness of counsel claim, the Superior Court will not review that claim in the present
procedural posture. Barnett, 25 A.3d at 377.

Thus, the Trial Court will not address this claim.
CONCLUSION

Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: February 8, 2013

1 18 Pa. C.S. § 901(a).
2 18 Pa. C.S. § 2702(a)(2) and (c).
3 18 Pa. C.S. § 2705.
4 18 Pa. C.S. § 6106(a)(1).
5 75 Pa. C.S. § 3733.
6 75 Pa. C.S. § 3743.
7 Appellant was charged with one count each of: Traffic Control Signals, 75 Pa. C.S. § 3112(a); Drive on Sidewalk; 75 Pa. C.S. § 3703;
Reckless Driving, 75 Pa. C.S. § 3736(a).
8 Detective Johnson described those seconds as follows:

Detective Johnson: And he’s - - I see him, and the SUV is leaning hard on its left. My immediate thought was he’s going
to hit me. My next thought was, I have to take the hit in the car. He’ll kill me.

I get in the car, and I shut the door. I look up. I see Vonzale taking off to my right, and suddenly, the lieutenant is up in
the air. I look back down, and here he comes. I fold my hands over my chest, and I remember saying, relax, relax. I looked
back up, and all I could see is this grill.

Boom. That’s it. It goes dark. I don’t know - - I don’t know. Boom. It goes dark. And then I’m sitting there, and I open the
door, and I just fall onto the ground. I’m actually thinking I’m going to go help. I’m laying on the ground, and I realize my
leg doesn’t work. It just doesn’t work.

I lean back over, and I look, and the lieutenant is down on the ground, and he looks like he’s dead. I laid there. I can’t get
up. I can’t get up. I’m looking back, and the lieutenant, he’s not moving.

There are sirens everywhere. I’m laying in something. I don’t know what it is. It’s, it’s, it’s very oily. I just lay there. I
realize they can’t see me.

Jan Necessary [Assistant District Attorney]: Did you realize something was different about your detective car?

Detective Johnson: Yes. My driver’s side, on the driver’s side, the building would have been on my left. Now, as I’m
laying on the ground, I realize the building is now on my right. There’s a hillside on my left. He spun my car 180 degrees.
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Now my car is between me and everybody else, and nobody could see me. I’m still looking over my shoulder, barely. I’m
looking over, and I could see the lieutenant. I realize I have to call for help.

So, I started yelling for help, and then somebody runs over to me, and they try to pick me up. I’m, don’t pick me up. Don’t
pick me up. Because my leg doesn’t work. Then somebody yells you’re bleeding out. I said who’s bleeding out. They go
you’re bleeding out.

(T.T. 269-271).

Commonwealth of Pennsylvania v.
Akaninyene Akan

Criminal Appeal—Sufficiency—Weight of the Evidence—Sentencing (Discretionary Aspects)—Rape Shield

No. CC 201101844. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, P.J.—January 23, 2013.

OPINION
The Defendant has appealed from the judgment of sentence entered on June 26, 2012. A review of the record reveals that the

Defendant has failed to present any meritorious issues on appeal and, therefore, the judgment of sentence must be affirmed.
The Defendant was charged with Burglary,1 Rape,2 Involuntary Deviate Sexual Intercourse (IDSI),3 Sexual Assault,4 Indecent

Assault,5 Terroristic Threats,6 Unlawful Restraint7 and Simple Assault.8 Following a jury trial held before this Court, the Defendant
was convicted of all charges. On June 26, 2012, he appeared before this Court and was sentenced to four (4) consecutive terms of
imprisonment of eight (8) to twenty (20) years, for an aggregate sentence of 32 to 60 years. Timely Post-Sentence Motions were
filed and were denied by this Court on July 11, 2012. This appeal followed.

On appeal, the Defendant has raised a total of 15 issues, inclusive of subparts.9 As discussed below,10 all of the issues are meritless.

1. Sufficiency of the Evidence
Initially, the Defendant argues that the evidence was insufficient to support the convictions for the “various sexual acts.” This

claim is meritless.
When reviewing a challenge to the sufficiency of the evidence, the court must determine “whether, viewing all the evidence

admitted at trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt…[An appellate court] may not weigh the evidence and substitute [its] judgment
for the fact finder. In addition…the facts and circumstances established by the Commonwealth need not preclude every possibility
of innocence. Any doubts regarding appellant’s guilt may be resolved by the fact-finder unless the evidence is so weak and incon-
clusive that as a matter of law no probability of fact may be drawn from the combined circumstances…Furthermore, the
Commonwealth may sustain its burden of proving every element of the crime beyond a reasonable doubt by means of wholly
circumstantial evidence.” Commonwealth v. Lewis, 911 A.2d 558, 563 (Pa.Super. 2006).

The “various sexual acts” of which the Defendant was convicted were Rape, Involuntary Deviate Sexual Intercourse, Sexual
Assault and Indecent Assault. The Pennsylvania Crimes Code defines each crime, in relevant part, as follows:

§3121. Rape

(a) Offense defined. – A person commits a felony of the first degree when the person engages in sexual intercourse with
a complainant:

(1) by forcible compulsion.

18 Pa.C.S.A. §3121;

§3123. Involuntary deviate sexual intercourse

(a) Offense defined. – A person commits a felony of the first degree when the person engages in deviate sexual inter-
course with a complainant:

(1) by forcible compulsion.

18 Pa.C.S.A. §3123;

§3124.1. Sexual assault

Except as provided in section 3121 (relating to rape) or 3123 (relating to involuntary deviate sexual intercourse), a person
commits a felony of the second degree when that person engages in sexual intercourse or deviate sexual intercourse with
a complainant without the complainant’s consent.

18 Pa.C.S.A. §3124.1;

§3126. Indecent assault

(a) Offense defined. – A person is guilty of indecent assault if the person has indecent contact with the complainant,
causes the complainant to have indecent contact with the person or intentionally causes the complainant to come into
contact with seminal fluid, urine or feces for the purpose of arousing sexual desire in the person or the complainant and:

(1) the person does so without the complainant’s consent;

18 Pa.C.S.A. §3126.
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§3101. Definitions

“Deviate sexual intercourse.” Sexual intercourse per os or per anus between human beings…

“Forcible compulsion.” Compulsion by use of physical, intellectual, moral, emotional or psychological force, either
express or implied…

“Indecent contact.” Any touching of the sexual or other intimate parts of the person for the purpose of arousing or
gratifying sexual desire, in either person…

“Sexual intercourse.” In addition to its ordinary meaning, includes intercourse per os or per anus, with some penetration
however slight; emission is not required.

18 Pa.C.S.A. §3101.
At trial, the evidence presented established that in the evening hours of September 11, 2011, University of Pittsburgh student

Kelsey Barclay left her off-campus house at 3381 Parkview Avenue in the Oakland section of the City of Pittsburgh to attend a party
for the University’s lacrosse team. When she returned to her house, she chatted with a friend on Facebook and fell asleep in her
clothes with her laptop open. At approximately 5 a.m., she was awakened by the sound of footsteps on the stairs. She saw a man in
the hallway, whom she described as short, approximately 5’7” to 5’8”, muscular build, wearing dark clothing and a ski cap, and
later identified as the Defendant. The Defendant came into her room, shut and locked her door and closed her laptop. One of
Kelsey’s housemates, Kiersten Kohler, heard the footsteps as well and called out to Kelsey. By this time, the Defendant had put his
arms around her neck, indicated that he had a knife and hydrochloric acid and threatened to kill her if she didn’t do as he said.
Kelsey replied to Kiersten that she was fine and had just gone downstairs to get a glass of water. Kiersten accepted this and went
back into her room and went to sleep.

Over the next two hours, the Defendant forced Kelsey to perform oral sex on him and raped her vaginally and anally multiple
times. Throughout the attack, Kelsey heard several ripping sounds, which she determined were condom wrappers. When she resisted
his sexual assaults, the Defendant continually threatened to kill or hurt her if she didn’t comply. At approximately 7 a.m., the
Defendant asked what she wanted and Kelsey said she wanted to go to sleep. The Defendant again threatened her, saying he would
come back and kill her and her family. He spit in her mouth to indicate that what happened was a pact between them, then left the
house. Kelsey remained in her bed, crying and unable to move, for some time. When she heard Kiersten in the bathroom, she went
and told her what had happened. Against Kiersten’s advice, Kelsey showered, and then the girls and their third housemate, Lindsay
Schultz went to Kiersten’s parent’s house, where Kelsey called her parents and the police. As they left the house, they noticed the
living room window was open, when it had been closed the previous evening.

Approximately one week later, University of Pittsburgh Police stopped the Defendant on Bates Street in Oakland as a suspicious
person. Pittsburgh Police Detective Rufus Jones was called to the scene and engaged the Defendant in conversation. During this
conversation, the Defendant asked for, and was given, a cigarette. The Defendant smoked the cigarette and dropped it on the ground
before leaving his encounter with the police. Detective Jones bagged the cigarette and reported the incident to his commanding offi-
cer. Several weeks later, Detective Jones was asked to turn the cigarette over to Detective Boss, which he did. DNA testing on saliva
taken from the cigarette matched a saliva sample found on the panties Kelsey Barclay wore during the rapes. Eventually, the
Defendant’s fingerprints were matched to latent prints taken from the open window at Kelsey Barclay’s house. It was later discov-
ered that the Defendant had accompanied Kelsey’s housemate, Kiersten, home from a bar the previous evening, but Kiersten was
incoherently drunk and Kelsey made the Defendant leave. Friends of the girls, Jason Alter and Nick Fardo, were present when the
Defendant entered the house with Kiersten, and both said that the Defendant did not touch the window at any time.

Although this Court has not summarized the most graphic details of Kelsey’s testimony here, there is no question that the
evidence was sufficient to support the convictions for the “various sexual acts.” Kelsey testified that she was threatened with death
and disfiguration, was forced to perform oral sex, and was vaginally and anally raped multiple times. Her testimony was more than
sufficient to support the convictions. This claim must fail.

2. Weight of the Evidence
Next, the Defendant argues that the verdicts were against the weight of the evidence. Again, this claim is meritless.
“The weight of the evidence is exclusively for the finder of fact who is free to believe all, part or none of the evidence and to

determine the credibility of the witnesses. An appellate court cannot substitute its judgment for that of the finder of fact. Thus [the
appellate court] may only reverse the lower court’s verdict if it is so contrary to the evidence as to shock one’s sense of justice.
Moreover, where the trial court has ruled on the weight claim below, an appellate court’s role is not to consider the underlying ques-
tion of whether the verdict is against the weight of the evidence. Rather, appellate review is limited to whether the trial court
palpably abused its discretion in ruling on the weight claim.” Commonwealth v. Shaffer, 40 A.3d 1250, 1253 (Pa.Super. 2012). “A
motion for new trial on grounds that the verdict is contrary to the weight of the evidence concedes that there is sufficient evidence
to sustain the verdict but contends, nevertheless, that the verdict is against the weight of the evidence.” Commonwealth v. Moreno,
14 A.3d 133, 136 (Pa.Super. 2011). “A new trial should not be granted because of a mere conflict in the testimony or because the judge
on the same facts would have arrived at a different conclusion.” Commonwealth v. Brown, 292 WL 2020529, p. 5 (Pa.Super. 2012).

Because the Defendant properly raised his weight of the evidence claim on Post-Sentence Motions, the appellate court’s review
is only directed to this Court’s discretion in denying the motion. See Shaffer, supra. Given the evidence presented at trial and
discussed above, there is no question that the verdict was appropriate and not “shocking” to the conscience.

The Defendant bases his weight of the evidence argument on a weak defense strategy of creating confusion, wherein counsel
conducted incomprehensible cross-examinations of the forensic witnesses, presented his own similarly incomprehensible forensic
witnesses and then attempted to argue that the confusion he had contrived was caused by the forensic witnesses attempt to
conceal their supposed contamination of the saliva samples from the cigarette and panties. This argument was not only not
supported by the facts, but was a borderline violation of counsel’s duty of candor to the tribunal. There was no evidence whatso-
ever that the saliva samples had been contaminated, and, in fact, the testimony was very clear that great care was taken to ensure
that the samples were kept separate at all times and no contamination occurred.

To the extent that the Concise Statement also implicates unspecified “inconsistent testimony” in the weight of the evidence
claim, this argument is also meritless. Kelsey’s testimony was entirely consistent and any of the purported “inconsistencies” were
explained by situational evidence: i.e. Kelsey did not give the patrol officer the exacting details later discussed with the detectives,
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because the patrol officer merely was determining whether a crime occurred before handing the situation off to the detectives for
detailed interview and investigation (See Trial Transcript, p. 135-6).11 There were no inconsistencies in Kelsey’s testimony that
would have necessitated a finding that the verdict was against the weight of the evidence. See Brown, supra.

As to the Defendant’s argument that the verdict was against the weight of the evidence because “one of the witnesses testified
to not hearing activity in the next room as well as testifying to a neighbor walking across the roof to engage in a conversation with
her before the victim’s alleged assault,” this claim is as incomprehensible as it is meritless. The fact that neither of the housemates
heard the rapes occur does not render the verdict against the weight of the evidence when Kelsey testified that she was threatened
with death or disfigurement if she made noise. The fact that one of Kiersten’s friends in an adjoining house walked across the roof
to talk to her outside her window has no bearing on any material fact pertaining to the multiple rapes. There is no justifiable weight
of the evidence claim here.

Because a review of the record reveals that the verdicts were not shocking to the conscience, this Court was well within its
discretion in denying the Defendant’s post-sentence motion directed to the weight of the evidence. This claim must fail.

3. Excessiveness of Sentence
The Defendant also argues12 that his sentence was excessive. A review of the record reveals that, although the sentence was outside

the aggravated range of the guidelines, it was within statutory limits and was within this Court’s discretion. This claim is meritless.
“Sentencing is a matter vested in the sound discretion of the sentencing judge, and a sentence will not be disturbed on appeal

absent an abuse of discretion. Commonwealth v. Hardy, 939 A.2d 974, 980 (Pa.Super. 2007). “An abuse of discretion is more than a
mere error of judgment; thus, a sentencing court will not have abused its discretion unless the record discloses that the judgment
exercised was manifestly unreasonable or the result of partiality, prejudice, bias or ill-will. In more expansive terms… an abuse of
discretion may not be found merely because an appellate court might have reached a different conclusion, but requires a result of
manifest unreasonableness or partiality, prejudice, bias or ill-will, or such lack of support as to be clearly erroneous.”
Commonwealth v. Dodge, 957 A.2d 1198, 1200 (Pa.Super. 2008). ). In addition, the decision to impose consecutive or concurrent
sentences is also within the sentencing court’s discretion and will not be disturbed absent an abuse of discretion. Commonwealth
v. Ligo, 878 A.2d 867, 873 (Pa.Super. 2005).

Additionally, “although the sentencing guidelines are an important factor in sentencing, they are but only one factor when deter-
mining individualized sentences. ‘The guidelines have no binding effect, create no presumption in sentencing and do not predom-
inate over other sentencing factors – they are advisory guideposts that are valuable, may provide an essential starting point and
that must be respected and considered; they recommend, however, rather than require, a particular sentence.’” Commonwealth v.
Holiday, 954 A.2d 6, 12 (Pa.Super. 2008). “It cannot be gainsaid that a permissible and legal sentence under Pennsylvania statutory
law is rendered improper simply because the sentence exceeds the guidelines; The guidelines do not supersede the statute.”
Commonwealth v. Johnson, 873 A.2d 704, 709 (Pa.Super. 2005).

At the sentencing hearing, this Court initially noted the sentencing guidelines and the statutory maximum sentences. It went on
to note that it had read and considered the Presentence Investigation Report and a victim impact statement from Kelsey Barclay,
and it also read and considered the Defendant’s Sentencing Memorandum. This Court also carefully listened to the Defendant’s
statement. This Court then acknowledged its deviation from the guidelines and placed its reasons for doing so on the record:

THE COURT: All right. Mr. Akan, clearly I don’t have to address the issue of remorse13 because you have none in this
case. You have led an otherwise conviction-free life, which amounts to something. However, the seriousness of the crimes
and the impact you had on Kelsey Barclay is far outweighed by the good things you believe to have been done.

Your crime was stupid. It was senseless. It was violent. It was just out and out mean. And I think of all of the things you
did that were demoralizing to Kelsey, the worst was spitting in her mouth. That is just the way you think people are and
should be treated and you have no right to feel that way about another human being.

So at Count, 1, recognizing that the sentence will be above the guidelines, at Count 1 I order you to serve a term of not
less than eight nor more than twenty years…

(Sentencing Hearing Transcript, p. 21-2).

Inasmuch as the guidelines are not mandatory in nature, this Court was well within its discretion in imposing a sentence
outside the aggravated range. Because the sentences imposed were not in excess of the statutory maximum, they were legal. This
Court appropriately demonstrated its consideration of a myriad of factors before imposing sentence. Given all of the above consid-
erations, the sentence was not excessive and this Court was well within its discretion in imposing it. This claim must fail.

4. Denial of Skype Request at Sentencing
The Defendant also argues that this Court erred in denying his request to have his family in Nigeria participate in the sentencing

hearing via Skype. This claim is meritless.
The Defendant had every opportunity to provide this Court with letters from his family and friends prior to sentencing. He

chose not to do so. This Court was under no obligation to resolve the logistical and evidentiary complications of securing testimony
via computer transmission in a foreign country14 to make up for the Defendant’s lack of initiative in this regard. Further, the
Defendant has not even attempted to make a showing regarding the substantive testimony to be presented by his family members,
or its proffered effect on the sentence imposed. This claim must fail.

5. Evidentiary Issues Concerning Victim’s Medical Condition
Finally, the Defendant argues that this Court erred in “barring disclosure of the victim’s gonorrhea diagnosis.” This claim is

utterly without merit.
The afternoon following the rapes, Kelsey was examined at the emergency room at UPMC Presby by nurse practitioner Laurene

Donnelly, who was certified in performing sexual assault exams. During the exam, Nurse Donnelly noted a dime-sized abrasion to
Kelsey’s cervix, and a small abrasion in her rectal area, with additional redness in her genital and rectal areas. Nurse Donnelly
testified that the only possible causes of these conditions were “rougher sex or a sexual assault” (T.T. p. 141). The Court – but not
the jury – was made aware that Kelsey’s vaginal swabs tested positive for gonorrhea, which the Defendant did have. The defense
proffered that gonorrhea has as an unspecified “incubation period” (which the Commonwealth specified as one [1] day), and
argued that Kelsey had the disease prior to the evening in question, such that the gonorrhea was the cause of the redness, not the
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rapes, which the defense denied occurred in their entirety.
Repeated discussion of this issue occurred prior to and during trial, and culminated with this Court’s ruling that the Defendant

was permitted to present evidence that there existed other causes of the redness, including sexually transmitted disease, but that
the Defendant was not permitted to disclose Kelsey’s gonorrhea diagnosis. The Defendant did, in fact, call sexual assault nurse
examiner Debra Shane, and Nurse Shane testified to that effect. However, defense counsel also violated this Court’s ruling and
indicated to the jury that Kelsey had been diagnosed with a sexually transmitted disease:

Q. (Mr. Gerson): And is one of the potential alternative explanations sexually transmitted disease?

A. (Ms. Shane): Yes, could be.

Q. And based on your review of the records, was Ms. Barclay diagnosed that day as having a sexually transmitted disease?

A. Yes, she was.

MR. ROBINOWITZ: I’ll object to that.

THE COURT: I’ll sustain the objection. The jury will disregard.

(T.T. Vol. 2, p. 103). Although this Court did sustain the Commonwealth’s objection, this is a classic case of a situation where the
bell cannot be “un-rung.” The fact that this Court did not allow defense counsel to use the word “gonorrhea” did not prejudice the
Defendant and did not result in an unjust guilty verdict.

Rather, contrary to the Defendant’s argument, this Court was correct in not allowing disclosure of the gonorrhea diagnosis for
purposes of this defense argument, as such evidence would have been in violation of Pennsylvania’s Rape Shield law.

Pennsylvania’s Rape Shield law is contained in Section 3104 of the Crimes Code, and states, in relevant part:

§3104. Evidence of victim’s sexual conduct

(a) General rule. – Evidence of specific instances of the alleged victim’s past sexual conduct, opinion evidence of the
victim’s past sexual conduct, and reputation evidence of the alleged victim’s past sexual conduct shall not be admissible
in prosecutions under this chapter except evidence of the alleged victim’s past sexual conduct with the defendant where
consent of the alleged victim is at issue and such evidence is otherwise admissible pursuant to the rules of evidence.

18 Pa.C.S.A. §3104(a).

Our Superior Court addressed a similar situation in Commonwealth v. Nieves, 582 A.2d 341 (Pa.Super. 1990), and there inter-
preted the Rape Shield law to prevent questioning regarding the victim’s gonorrhea diagnosis. In Nieves, the Defendant was
charged with various sexual offenses involving a 12-year old girl, from which the victim contracted gonorrhea. At trial, the
Defendant sought to “cross-examine the victim on the issue of other sexual experience in an effort to suggest an alternate source
of gonorrhea.” Commonwealth v. Nieves, 582 A.2d 341, 346 (Pa.Super. 1990). The Nieves Court engaged in an exhaustive analysis
of the Rape Shield law and cases interpreting its provisions, and determined that such inquiry would only have been to “harass
and defame” the victim with “minimal probative value and high potential of prejudice.” Id. at 348, 349. The Court noted that the
evidence “would merely suggest a possible alternate source for the infection; it would not preclude appellant as the actual source
of the infection,” and found no error in its exclusion. Id. at 349.

As in Nieves, the Defendant could not demonstrate that Kelsey’s gonorrhea did not come from the rapes; despite the
Defendant’s bluster regarding “incubation time,” this Court was never actually presented with any medical or scientific evidence
showing that transmission was not possible by the time of Kelsey’s exam, which did not occur until late in the afternoon of the day
following the rapes. In all of the discussions, defense counsel proffered that he wanted to present the evidence to show alternate
sources of the redness and irritation in Kelsey’s genital area; this Court allowed him to do that. Despite this evidentiary “win”, the
Defendant’s insistence on using the word “gonorrhea” leaves no doubt that his only intent was to embarrass, “harass and defame”
the victim. This is not permissible, and this Court did not err in denying his request. This claim must fail.

Accordingly, for the above reasons of fact and law, the judgment of sentence entered on June 26, 2012 must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

Date: January 23, 2013

1 18 Pa.C.S.A. §3502(c)(1)
2 18 Pa.C.S.A. §3121(a)(1) – 2 counts
3 18 Pa.C.S.A. §3123(a)(1) – 4 counts
4 18 Pa.C.S.A. §3124.1
5 18 Pa.C.S.A. §3126(a)(1)
6 18 Pa.C.S.A. §2706(a)(1)
7 18 Pa.C.S.A. §2902(a)
8 18 Pa.C.S.A. §2701(a)(3)
9 Reference is made to the oft-cited quote from Judge Aldisert: “With a decade and a half of federal appellate court experience
behind me, I can say that even when we reverse a trial court, it is rare that a brief successfully demonstrates that the trial court
committed more than one or two reversible errors… When I read an appellant’s brief that contains ten or twelve points, a presump-
tion arises that there is no merit to any of them. I do not say that this is an irrebuttable presumption, but it is a presumption
nevertheless that reduces the effectiveness of appellate advocacy. Appellate advocacy is measured by effectiveness, not loqua-
ciousness.” Aldisert, The Appellate Bar: Professional Competence and Professional Responsibility – a View from the Jaundiced
Eye of One Appellate Judge, 11 Cap.U.L.Rev. 445, 458 (1982).
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10 This Court has combined and re-numbered the issues for ease of review;
11 Any other purposed “inconsistencies” are similarly resolved when viewing the record in toto.
12 The Defendant has identified seven (7) sub-parts to his initial claim that the sentence was excessive. The claims are best reviewed
concurrently, because, when considered individually, the claims do not take into account the comprehensive sentencing picture
13 To the extent that the Defendant has identified remorse as its own appellate issue, a defendant’s remorse (or lack thereof) is one
of the many factors considered at sentencing, such as the gravity of the offense, the defendant’s rehabilitative potential, etc. See
To that end, any discussion of the Defendant’s lack of remorse is not properly considered on its own, but rather is more appropriate
under the general claim of the excessiveness of the sentence. It bears mention that the Defendant carried on with facial expres-
sions and gestures to such an extent that this Court had to physically shield the victim and her family following the verdict.
14 For simply one example of the complications involved, standard evidentiary practice requires that the clerk or notary who will
swear in the witness be in the same room with the witness, not the parties receiving the testimony;

Commonwealth of Pennsylvania v.
Isaiah Hereford

Criminal Appeal—Homicide (1st Degree)—Illegal Sentence—Minor Defendant—Miller v. Alabama

No. CC 201010538. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, P.J.—January 23, 2013.

OPINION
The Defendant has appealed from the judgment of sentence entered on November 1, 2011. A This Court’s review of the record

reveals that the sentence imposed was illegal, and therefore the judgment of sentence should be vacated and the case remanded
for further proceedings.

The Defendant was charged with Criminal Homicide,1 Criminal Attempt,2 Aggravated Assault,3 Robbery,4 Burglary,5 Carrying a
Firearm Without a License,6 Possession of a Firearm by a Minor,7 Criminal Conspiracy8 and Recklessly Endangering Another
Person (REAP)9 in relation to events that occurred when he was 17 years old. Prior to trial, the REAP counts were withdrawn. A
jury trial was subsequently held before this Court from August 1-4, 2011. Following the close of the Commonwealth’s case, this
Court granted the Defendant’s Motion for Judgment of Acquittal at the Possession of a Firearm by a Minor charge. At the conclu-
sion of the trial, the Defendant was convicted of three (3) counts of first-degree murder and all remaining charges.

On November 1, 2011, the Defendant appeared before this Court and was sentenced to three (3) concurrent terms of life impris-
onment, plus two (2) additional concurrent terms of imprisonment of five (5) to ten (10) years. No Post-Sentence Motions were
filed. This appeal followed.

The Defendant filed a timely Concise Statement of Matters Complained of on Appeal at this Court’s direction, raising sufficiency,
weight of the evidence, evidentiary and decertification issues. However, while this Court’s review was pending, the United States
Supreme Court issued its decision in Miller v. Alabama, 132 S.Ct. 2455 (US. 2012), holding that mandatory life sentences without
the possibility of parole were illegal for those offenders who committed their crime prior to the age of 18.

There is now an ongoing discussion between the Courts and criminal bar in Allegheny County regarding the procedural reso-
lution of those offenders in question whose appeals have already been heard and their appellate rights exhausted, and it this
Court’s understanding that the Pennsylvania legislature is crafting statutory direction for the courts in this regard.

However, Mr. Hereford’s initial appeal from the judgment of sentence has just been filed; none of his rights have been exhausted,
none of his issues litigated or waived. Procedurally, he is a “clean slate” and it only makes sense to review all of his issues at once,
rather than having the appellate courts review his current issues, then remand for the now necessary re-sentencing and begin the
process all over again. Thus, this Court feels that for reasons of procedural efficiency and judicial economy, the best course of
action in this case would be for the appellate court to simply vacate the judgment of sentence and remand the case for re-sentencing
without reaching a substantive discussion of any of his other issues. In this way, he will receive the benefit of the Miller decision,
none of his claims of error will be waived and judicial economy will be served.

Accordingly, this Court requests that the judgment of sentence be vacated and the case remanded for re-sentencing.

BY THE COURT:
/s/McDaniel, P.J.

Date: January 23, 2013

1 18 Pa.C.S.A. §2501(a) – 3 counts
2 18 Pa.C.S.A. §901(a) – 2 counts
3 18 Pa.C.S.A. §2702(a)(1) – 2 counts
4 18 Pa.C.S.A. §3701(a)(1)(I)
5 18 Pa.C.S.A. §3502(c)(1)
6 18 Pa.C.S.A. §6101(a)(1)
7 18 Pa.C.S.A. §6110.1(a)
8 18 Pa.C.S.A. §903(a)(1)
9 18 Pa.C.S.A. §2705 – 2 counts
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Commonwealth of Pennsylvania v.
Delmar Taylor

Criminal Appeal—Homicide (3rd Degree)—Sufficiency—Hearsay—Intent—
Accomplice Liability—Opinion Evidence

No. CC 2009-01411. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—January 31, 2013.

OPINION
January 11, 2008 was the last day of Paris Tatum’s life. He was 18 years old. He was shot by Orlando Hamilton. Hamilton was

encouraged to do the shooting by Andrew McCromon. The shooter and his right-hand man, McCromon, escaped the crime scene
in a car provided by this defendant, Delmar Taylor.

The prosecution theory as to Taylor was two-fold: accomplice and co-conspirator. After 7 witnesses, the government rested and
Taylor’s perfunctory motion for judgment of acquittal was denied. Trial Transcript(“TT”), pg 98 (Oct. 23, 2012). Closing arguments
followed, TT pgs. 103-121, and then a verdict of third degree murder was rendered. TT, pg. 1331

On June 7, 2012, Taylor was sentenced. His punishment was 7 to 14 years in a state correctional facility.2 No post-sentence
motion was filed. On July 5, 2012, an envelope, bearing that postmark, was received by the Clerk of Courts. Inside was a Notice
of Appeal (“NOA”) and attached to it was a Certificate of Service dated July 1, 2012. For some unexplained reason, the NOA
was not docketed with the Allegheny County Clerk of Courts until July 9, 2012. Through operation of the “mailbox rule”3, the
NOA was timely filed. Later, Taylor asked for counsel. His request was granted. His Concise Statement was timely filed on
November 19, 2012.

Taylor asserts four (4) claims of error. The first two are sufficiency attacks on the 3rd degree murder conviction. He first claims
the government’s evidence did not show he “had the intent of promoting or facilitating the murder of Paris Tatum.” Concise
Statement, 6(a), (Nov. 19, 2012). His second position is that the Commonwealth “failed to prove [he] aided in the commission of the
murder.” Concise Statement, 6(b). More particularly, he claims the “only evidence proffered by the [government] was the [he] was
present at the murder scene,…retrieved an automobile, and then drove away.” He also adds that there was “no evidence presented
that he knew the victim was about to be murdered prior to ‘getting the car’.”

The admission of evidence is the focus of Taylor’s 3rd and 4th claims. He complains this Court should not have “allowed Andre
Palmer to testify about a conversation between [co-defendant A and co-defendant B]” where they talked about “killing the victim”.
Concise Statement, 6(c).4 Taylor’s other evidence based argument concerns a law enforcement officer’s opinion testimony on the
contents of a videotape. Concise Statement, 6(d). According to him, such evidence should not have been admitted because “the
video evidence speaks for itself.” Id.

Sufficiency of the Evidence
Taylor claims he should escape criminal liability for his actions as the getaway car driver. He takes this position because he

thinks the government’s evidence does not meet the test of sufficiency. He is mistaken.
There is Pennsylvania precedent which is remarkably close to the situation here. That case dooms all of Taylor’s arguments. In

Commonwealth v. Rosario-Hernandez, 666 A.2d 292 (Pa. Super. 1995) a sufficiency challenge on an accomplice theory to
manslaughter, aggravated assault and recklessly endangering another person for the getaway car driver was rejected. The defen-
dant in Rosario-Hernandez argued “there was no evidence that he was aware of the intentions of the shooter” and “his actions were
more consistent with innocence than guilt”. Id., at 296. After reciting the sufficiency standard and the essence of accomplice
liability, the Court reviewed the evidence.

“The evidence produced at trial established the following. A red Cadillac driven by the shooter, and in which appellant
was a passenger, was sitting at a traffic light at Ninth and Franklin Streets. The two men inside were conversing. The
shooter then got out of the car and appellant immediately slid over into the driver’s seat and put the car in gear. The shooter
walked a short distance down Franklin Street and fired several shots at two men. Meanwhile, appellant drove the Cadillac
through the traffic light at Ninth and Franklin Streets. As the Cadillac proceeded through the intersection, the driver
(appellant) was looking back out the window in the direction of the shooter, and the wheels of the Cadillac were scraping
against the curb on the far side of the intersection. After firing several shots, and fatally wounding the victim, the shooter
returned to the Cadillac, got in the passenger side, and the car sped off. “

Id., at 297. The Court then concluded the evidence “was more than sufficient to establish that [defendant] aided the shooter with
the intent to facilitate the killing”. Id.

When the plan was hatched to “get” Paris Tatum, Taylor was in the conversation group with his 2 co-defendants. When the short
conversation was over, co-defendant, Hamilton (nicknamed, “Drew”), told Taylor to “get in the car”. TT, 45. Taylor then went and
got the car. Paris Tatum then approached Drew. They shook hands. TT, 45. Drew then grabbed Paris Tatum. He tried to get away.
Drew was having none of that. Hamilton then reached beneath his coat, pulled out a gun and shot Paris Tatum. TT, 48. Hamilton
then got into Taylor’s car. TT, 49. It fled the scene. A short distance away, a white car is seen speeding away by a school van driver.
She notices some of the license plate and writes it down. The speed and her hearing gunshots a few moments earlier made her
sensitive to this “very fast” white car. TT, 61. The partial plate information was retrieved by law enforcement and broadcast. About
7 hours after the shooting, a white car with the same numbers is found. TT, 64.

Four days later, law enforcement has a sit down with Mr. Taylor. In the presence of his father, Mr. Taylor waived his rights and
proceeded to speak with the officers. Exhibit 14. He acknowledged the white car is owned by his grandmother who allows him to
treat the car as his own. He acknowledged he drove the white car to that area on the day Paris Tatum was killed. It was a stop on
his way to the Southside area of Pittsburgh.5 He identified various players at the scene, including Orlando Hamilton, whose nick-
name is “Moe”. He said he exchanged pleasantries with some people he hadn’t seen in awhile. Exhibit 16, pg. 11. He was there
maybe 5 minutes and left. His explanation for leaving was it was cold out. Id. Soon after getting in his car, he heard some gunshots
and people are running towards his car. Id., pg. 12. One of the group to get in was Moe. Id., pg.9. As mentioned in the Court’s oral
review of the facts, common sense plays a big part in support of this verdict. When bullets are flying, one’s natural instinct is to
take cover or to flee. Taylor did neither. Him staying in the car and waiting for the shooter (“Moe”) and others to jump into the car
was very indicative of his being a facilitator of Paris Tatum’s death.
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Conspirator’s Exception to the Rule Against Hearsay
Taylor’s first evidentiary based complaint is a classic. The label is not for the inventiveness of Taylor’s argument, but it carries

that moniker because of the applicable law on the topic.
Taylor was charged along with two others, Orlando Hamilton and Andrew McCromon, in the killing of another person, Paris

Tatum. Minutes before the teenager Tatum is shot, Hamilton, McCromon and Taylor are standing in a group. They are talking
amongst themselves. Also part of this conversation group is Aundre Palmer. Palmer had just gotten off the school bus at his regular
stop in the Hill District of the City of Pittsburgh and was on his way home. TT, 28. He “shake[s] hands” with Hamilton (also known
as “Moe”) and then walks over in the direction of McCromon (also known as “Drew”). TT, 33. They talk and when that conversa-
tion ends, Palmer rejoins the group a short distance away. TT, 34-35. The group is comprised of 4 people: Hamilton, McCromon,
Taylor and Payne. Payne is maybe 4 or 5 feet from each group member. TT, 44-45. Paris Tatum, the deceased, is seen a short
distance away and his name becomes the focus of the conversation. Hamilton brings up his name. TT, 36. They talk about their
knowledge that Paris Tatum had robbed somebody. TT, 44. McCromon asks Hamilton “was he going to get him [meaning Paris
Tatum].” TT, 43. Hamilton’s reply “yeah”. TT, 43. Hamilton then tells Taylor “to get the car”. TT, 45, 53, 58. This conversation took
place in a matter of seconds. TT, 54-55.

Our Pennsylvania Supreme Court has long held that:

“The declarations or acts of one conspirator made to third parties in the absence of his co-conspirator are admissible in
evidence against both provided that such declarations or acts were made during the conspiracy and in furtherance of the
common design.”

Commonwealth v. Evans, 413 A.2d 1025, 1028 (Pa. 1980), citing, Commonwealth v. Porter, 295 A.2d 311, 314 (1972); Commonwealth
v. Ellsworth, 187 A.2d 640, 642 (1963). Our Rules of Evidence codified this statement at subsection (25) of Rule 803. It provides :

(25) Admission by party-opponent. The statement is offered against a party and *  *  * (E) a statement by a co-conspirator
of a party during the course and in furtherance of the conspiracy.

Pa.R.E. 803(25).

Based upon the facts as reflected throughout this opinion, the Court has no reservation about its decision to admit the state-
ments as an exception to the rule against hearsay. The preliminary facts needed to admit the evidence only needed to be proven
by preponderance and that standard need not be satisfied by direct evidence. It can be inferentially established “by showing the
relation, conduct or circumstances of the parties. Commonwealth v. Greene, 702 A.2d 547, 556 (Pa. Super. 1997). It is also worthy
of note that the sequence of proof rested with this Court sitting in a non-jury trial. Pa.R.E. 611. The government meet its burden
once all of its testimony was presented.6

Opinion Evidence on Contents of Videotape
The government’s final witness was Det. George Satler. He was the lead investigator in this 3 co-defendant homicide investiga-

tion. He explained why it took about a year to bring charges against Taylor. Initially, the focus was on the shooter (Hamilton) and
his right hand man (McCromon) and the processing of those cases. TT, 76. But, as time passed, Det. Satler began to take a closer
look at a particular piece of evidence. That evidence was a videotape of the crime scene.7 Det. Satler noticed “[Taylor] looks over
at one point…looks across the street and looks in the direction [of] Paris Tatum”. TT, 76. Before the videotape could be played,
defense counsel objected. Basis? It is “opinion” evidence. TT, 77.

This evidence was admitted under Pa.R.E. 701. Rule 701 says :

If the witness is not testifying as an expert, the witness’ testimony in the form of opinions or inferences is limited to those
opinions or inferences which are rationally based on the perception of the witness, helpful to a clear understanding of the
witness’ testimony or the determination of a fact in issue, and not based on scientific, technical, or other specialized
knowledge within the scope of Rule 702.

Pa.R.E. 701.

A treatise on this topic sums the issue up quite nicely.

“If the truth be known, lay witnesses give opinion testimony all the time. When a lay witness testifies that the robber was
a teenager, the witness is expressing an opinion. When a lay witness says the voice on the telephone was that of a woman,
the witness is expressing an opinion. When a lay witness testifies that the weather was ‘nice’, or the water was ‘cold’, the
witness is expressing an opinion.”

Binder, Pennsylvania Evidence 4th Ed., pg. 402.

Det. Satler perceived the nuances of Taylor as reflected on the videotape. Det. Satler’s perception was then relayed to this Court
as it was sitting as the fact finder. It was important to know why it took the government so long to bring the charge against Taylor.
There was nothing scientific or technical about this opinion evidence and was not driven by the “specialized knowledge” that is
disallowed under this rule. Det. Satler’s testimony was “run-of-the-mill” lay opinion evidence and it was properly admitted.

BY THE COURT:
/s/Williams, J.

1 Taylor was found not guilty of conspiracy. TT, pg 132 (“I don’t find him guilty of a conspiracy…”).
2 Taylor was also sentenced to 3 ½ - 7 years at 2008-02091 for robbery of a motor vehicle on January 7, 2008. This sentence was
concurrent to the homicide sentence.
3 Our U.S. Supreme Court held in Houston v. Lack, 487 U.S. 266, 101 L. Ed. 2d 245, 108 S. Ct. 2379 (1988), that that “a pro se pris-
oner is deemed to file an appeal when it is given to prison authorities for mailing.” Following that lead, our state Supreme Court
made a similar ruling in Smith v. Pennsylvania Board of Probation and Parole, 683 A.2d 278, 281 (Pa. 1996)(“[W]e now hold that
in the interest of fairness, a pro se prisoner’s appeal shall be deemed to be filed on the date that he delivers the appeal to prison
authorities and/or places his notice of appeal in the institutional mailbox.”).
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4 The argument was preserved by trial counsel’ objection. TT, pgs. 36-42.
5 Exhibit 15 is a CD with Mr. Taylor’s recorded statement on it. Exhibit 16 is the transcript of that discussion. TT, 70.
6 Because of the Court’s ruling on the conspirator’s exception to the rule against hearsay, it does not rule on the government’s alter-
native theory of admissibility – state of mind exception.
7 The videotape is Exhibit 9. It was admitted into evidence by way of stipulation during the direct exam of Aundra Palmer. TT, 27.
It is surveillance video of the Elmore Square area on the afternoon of the shooting, January 11, 2008.

Commonwealth of Pennsylvania v.
Robert James Stringer

Criminal Appeal—PCRA (2nd Petition)—Claim that Miller v. Alabama Applies to all Criminal Defendants

No. CC 200401070, 200402866. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—February 15, 2013.

OPINION
The appellant, Robert James Stringer, (hereinafter referred to as “Stringer), as filed the instant appeal as a result of the denial

of his second petition for post-conviction relief without a hearing. The basis for the dismissal of Stringer’s petition for post-convic-
tion relief was that this Court had no jurisdiction since his petition was untimely filed and further that the alleged constitutional
right asserted by Stringer in the case of Miller v. Alabama,U.S. , 132 S.Ct. 2455, 183 L.Ed.2d 407 (2012) is not applicable to Stringer.
The factual history with respect to Stringer’s convictions have been previously set forth in this Court’s prior Opinions with respect
to his direct appeal and his first petition for post-conviction relief. Since those facts are not necessary for the disposition of
Stringer’s current contentions, those factual summaries are incorporated herein by reference thereto.

On January 15, 2004, Stringer was charged generally with the crime of criminal homicide. A second criminal complaint was
filed against him charging with the crimes of kidnapping, robbery, robbery of a motor vehicle, criminal conspiracy, theft, receiving
stolen property and access of device of fraud. Although two criminal complaints were filed against Stringer, they arose out of the
same set of facts and, accordingly, those cases were joined for the purpose of trial. On June 13, 2005, following a jury trial, Stringer
was found guilty of all of the charges filed against him and the grading of the criminal homicide charge was determined to be first
degree murder. A presentence report was ordered and on September 1, 2005, Stringer was sentenced to the mandatory sentence
of life without the possibility of parole as a result of his conviction for first degree murder and for his convictions of the crimes of
kidnapping, robbery, robbery of a motor vehicle and criminal conspiracy he received four sentences of incarceration of ten to twenty
years which were to run consecutive to each other and consecutive to his sentence of life without the possibility of parole. With
respect to his remaining convictions, no further penalties were imposed.

On September 19, 2005, Stringer filed a timely appeal to the Superior Court and on May 23, 2008, the Superior Court affirmed
the judgment of sentences imposed on Stringer. Stringer’s request for allowance to file an appeal to the Supreme Court was denied
by the Supreme Court on October 23, 2008. On April 24, 2009, Stringer filed a pro se petition for post-conviction relief and Charles
Pass, III, Esquire, was appointed to represent him in connection to that petition. Mr. Pass prepared a Turner/Finley motion and
brief and this Court dismissed his petition on July 12, 2010. Stringer filed an appeal to the Superior Court and on December 28,
2011, the Superior Court affirmed this Court’s dismissal of his petition for post-conviction relief. On August 22, 2012, the Supreme
Court denied his request for allowance to take an appeal from the dismissal of his petition for post-conviction relief without a hearing.

Stringer filed a second petition for post-conviction relief in which he alleged that in light of the decision by the United States
Supreme Court in Miller v. Alabama supra., that his sentence of life without the possibility of parole was illegal since that decision
announced a new constitutional right which is applicable to him. On August 14, 2012, this Court sent Stringer a notice of intention
to dismiss his petition for post-conviction relief and following the receipt of his response, dismissed his petition on October 1, 2012.
Stringer filed a pro se appeal from the dismissal of his petition for post-conviction relief and was directed to file a concise statement
of matters complained of on appeal. In Stringer’s statement he has raised two issues, the first being that in denying his petition with-
out a hearing that this Court violated Pennsylvania Rules of Criminal Procedure 9071 and 9082. The second issue is that the United
States Supreme Court decision in Miller v. Alabama, supra., is applicable to him and, accordingly, his sentence is illegal.

The eligibility requirements for entitlement for relilef under the Post-Conviction Relief Act are set forth in 42 Pa.C.S.A.
§9543(a), which provide as follows:

(a) General rule.--To be eligible for relief under this subchapter, the petitioner must plead and prove by a preponderance
of the evidence all of the following:

(1) That the petitioner has been convicted of a crime under the laws of this Commonwealth and is at the time relief is granted:

(i) currently serving a sentence of imprisonment, probation or parole for the crime;

(ii) awaiting execution of a sentence of death for the crime; or

(iii) serving a sentence which must expire before the person may commence serving the disputed sentence.

(2) That the conviction or sentence resulted from one or more of the following:

(i) A violation of the Constitution of this Commonwealth or the Constitution or laws of the United States which, in the
circumstances of the particular case, so undermined the truth-determining process that no reliable adjudication of guilt
or innocence could have taken place.

(ii) Ineffective assistance of counsel which, in the circumstances of the particular case, so undermined the truth-deter-
mining process that no reliable adjudication of guilt or innocence could have taken place.
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(iii) A plea of guilty unlawfully induced where the circumstances make it likely that the inducement caused the petitioner
to plead guilty and the petitioner is innocent.

(iv) The improper obstruction by government officials of the petitioner’s right of appeal where a meritorious appealable
issue existed and was properly preserved in the trial court.

(v) Deleted.

(vi) The unavailability at the time of trial of exculpatory evidence that has subsequently become available and would have
changed the outcome of the trial if it had been introduced.

(vii) The imposition of a sentence greater than the lawful maximum.

(viii) A proceeding in a tribunal without jurisdiction.

(3) That the allegation of error has not been previously litigated or waived.

<Subsec. (a)(4) is permanently suspended insofar as it references “unitary review” by Pennsylvania Supreme Court
Order of Aug. 11, 1997, imd. effective.>

(4) That the failure to litigate the issue prior to or during trial, during unitary review or on direct appeal could not have
been the result of any rational, strategic or tactical decision by counsel.

In addition to pleading and proving these eligibility requirements, a petitioner must also establish that his petition is not time-
barred. In 42 Pa.C.S.A. §9545(b), the time restrictions for the filing of an original or subsequent petition for post-conviction relief
have been set forth as follows:

(b) Time for filing petition.--

(1) Any petition under this subchapter, including a second or subsequent petition, shall be filed within one year of the
date the judgment becomes final, unless the petition alleges and the petitioner proves that:

(i) the failure to raise the claim previously was the result of interference by government officials with the presentation
of the claim in violation of the Constitution or laws of this Commonwealth or the Constitution or laws of the United States;

(ii) the facts upon which the claim is predicated were unknown to the petitioner and could not have been ascertained by
the exercise of due diligence; or

(iii) the right asserted is a constitutional right that was recognized by the Supreme Court of the United States or the
Supreme Court of Pennsylvania after the time period provided in this section and has been held by that court to apply
retroactively.

(2) Any petition invoking an exception provided in paragraph (1) shall be filed within 60 days of the date the claim could
have been presented.

(3) For purposes of this subchapter, a judgment becomes final at the conclusion of direct review, including discretionary
review in the Supreme Court of the United States and the Supreme Court of Pennsylvania, or at the expiration of time for
seeking the review.

The petitioner must plead and prove that his petition has been timely filed or, in the alternative if untimely filed, that one or more
of the three exceptions to the time requirement have been met. Commonwealth v. Perrin, 947 A.2d 1284 (Pa. Super. 2008). If it is
determined that the petition is untimely filed and that no exception has been plead and proven, the petition must be dismissed with-
out a hearing because Pennsylvania Courts are without jurisdiction to consider the alleged merits of such a petition.
Commonwealth v. Geer, 936 A.2d 1075 (Pa. Super. 2007). From a review of the record it is clear that the Pennsylvania Supreme
Court denied his allowance of appeal on October 23, 2008, and no request was made of the United States Supreme Court to review
Stringer’s conviction and that the current petition for post-conviction relief was not filed until more than three and one-half years
after judgment of sentence had become final. Stringer’s current petition for post-conviction relief is on its face untimely filed;
however, he maintains that the decision by the United States Supreme Court in Miller v. Alabama, supra., has vested in him
the constitutional right recognized by the United States Supreme Court after the time period provided in this section and that that
right would be retroactively applied. Stringer maintains that he is a part of the class of individuals whose sentences of life without
the possibility of parole are unconstitutional.

Despite Stringer’s contention to the contrary, the decision in Miller v. Alabama, supra., 132 S.Ct. at 2475, does not prohibit the
imposition of a sentence of life without the possibility of parole on a juvenile but, rather, held that a hearing must be conducted to
determine what mitigating and aggravating circumstances might be applicable to that particular juvenile before the imposition of
any sentence.

Graham, Roper, and our individualized sentencing decisions make clear that a judge or jury must have the opportunity
to consider mitigating circumstances before imposing the harshest possible penalty for juveniles. By requiring that all
children convicted of homicide receive lifetime incarceration without possibility of parole, regardless of their age and
age-related characteristics and the nature of their crimes, the mandatory sentencing schemes before us violate this
principle of proportionality, and so the Eighth Amendment’s ban on cruel and unusual punishment.

This decision is a continuation of the Supreme Court’s review of criminal sentences on juveniles and those with mental infirmities.
In Atkins v. Virginia,, 536 U.S. 304, 122 S.Ct. 2242 (2002), the Supreme Court declared that a death penalty sentence could not be
imposed upon a mentally retarded individual. In Roper v. Simmons, 543 U.S. 515, 125 S.Ct. 1183 (2005), the Supreme Court
declared that a death penalty sentence for juvenile offenders under the age of eighteen was unconstitutional. Similarly, in Graham
v. Florida, 560 U.S. ---, 130 S.Ct. 2011, 176 L.Ed.2d 825 (2010) and Kennedy v. Louisiana, 544 U.S. 407, 128 S,Ct, 241m 161 L.Ed.2d
525 (2008), the Supreme Court again affirmed that there could be no death penalty sentence imposed for non-homicide crimes. In
light of the decision by the United States Supreme Court in Miller v. Alabama, supra., it is unconstitutional to automatically impose
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a sentence of life without the possibility of parole on a juvenile offender who has been convicted of either first or second degree
murder. That decision does not prohibit the imposition of such a sentence but, rather, requires that prior to its imposition a hear-
ing must be held during which the parties present to the sentencing Court aggravating and mitigating factors with respect to the
juvenile involved.

In response to the United States Supreme Court decision in Miller v. Alabama, supra., the Pennsylvania Legislature passed an
Amendment to the Crimes Code, wherein it adopted the holding in Miller v. Alabama, supra., as it applies to a juvenile defendant
convicted of either first or second degree murder. That provision found that 18 Pa.C.S.A. §1102.1 provides as follows:

§ 1102.1. Sentence of persons under the age of 18 for murder, murder of an unborn child and murder of a law enforce-
ment officer

(a) First degree murder.--A person who has been convicted after June 24, 2012, of a murder of the first degree, first
degree murder of an unborn child or murder of a law enforcement officer of the first degree and who was under the age
of 18 at the time of the commission of the offense shall be sentenced as follows:

(1) A person who at the time of the commission of the offense was 15 years of age or older shall be sentenced to a term
of life imprisonment without parole, or a term of imprisonment, the minimum of which shall be at least 35 years to life.

(2) A person who at the time of the commission of the offense was under 15 years of age shall be sentenced to a term of
life imprisonment without parole, or a term of imprisonment, the minimum of which shall be at least 25 years to life.

(b) Notice.--Reasonable notice to the defendant of the Commonwealth’s intention to seek a sentence of life imprisonment
without parole under subsection (a) shall be provided after conviction and before sentencing.

(c) Second degree murder.--A person who has been convicted after June 24, 2012, of a murder of the second degree,
second degree murder of an unborn child or murder of a law enforcement officer of the second degree and who was under
the age of 18 at the time of the commission of the offense shall be sentenced as follows:

(1) A person who at the time of the commission of the offense was 15 years of age or older shall be sentenced to a term
of imprisonment the minimum of which shall be at least 30 years to life.

(2) A person who at the time of the commission of the offense was under 15 years of age shall be sentenced to a term of
imprisonment the minimum of which shall be at least 20 years to life.

(d) Findings.--In determining whether to impose a sentence of life without parole under subsection (a), the court shall
consider and make findings on the record regarding the following:

(1) The impact of the offense on each victim, including oral and written victim impact statements made or submitted by
family members of the victim detailing the physical, psychological and economic effects of the crime on the victim and
the victim’s family. A victim impact statement may include comment on the sentence of the defendant.

(2) The impact of the offense on the community.

(3) The threat to the safety of the public or any individual posed by the defendant.

(4) The nature and circumstances of the offense committed by the defendant.

(5) The degree of the defendant’s culpability.

(6) Guidelines for sentencing and resentencing adopted by the Pennsylvania Commission on Sentencing.

(7) Age-related characteristics of the defendant, including:

(i) Age.

(ii) Mental capacity.

(iii) Maturity.

(iv) The degree of criminal sophistication exhibited by the defendant.

(v) The nature and extent of any prior delinquent or criminal history, including the success or failure of any previous
attempts by the court to rehabilitate the defendant.

(vi) Probation or institutional reports.

(vii) Other relevant factors.

(e) Minimum sentence.--Nothing under this section shall prevent the sentencing court from imposing a minimum
sentence greater than that provided in this section. Sentencing guidelines promulgated by the Pennsylvania Commission
on Sentencing may not supersede the mandatory minimum sentences provided under this section.

This provision, however, does not apply to Stringer since it specifically states that it applies only to those juveniles who have been
convicted of either first or second degree murder after June 24, 2012, whereas Stringer was convicted of first-degree murder on
June 13, 2005.

In Commonwealth v. Knox, 50 A.3d 749, 767 (2012), the Superior Court held that the imposition of a mandatory sentence of
life without the possibility of parole for a juvenile offender was cruel and unusual punishment and a violation of the Eighth
Amendment of the United States Constitution and of Article I, Section 13 of the Pennsylvania Constitution. The Pennsylvania
Superior Court acknowledged the interplay between the Juvenile Act, the Crimes Code and the power of the Pennsylvania Board
of Probation and Parole.

The United States Supreme Court held, pursuant to Graham, Roper, and its individualized sentencing decisions, that a
sentencing body must be able to consider mitigating circumstances before imposing the harshest penalty available for
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juveniles. Id. at 2475. It therefore found statutes requiring a mandatory sentence of life in prison without the possibility
of parole to be unconstitutional in violation of the Eighth Amendment as applied to juvenile offenders. Id. It further stated:

[G]iven all we have said in Roper, Graham, and this decision about children’s diminished culpability and heightened
capacity for change, we think appropriate occasions for sentencing juveniles to this harshest possible penalty will be
uncommon. That is especially so because of the great difficulty we noted in Roper and Graham of distinguishing at this
early age between ‘the juvenile offender whose crime reflects unfortunate yet transient immaturity, and the rare juvenile
offender whose crime reflects irreparable corruption.’ Although we do not foreclose a sentencer’s ability to make that
judgment in homicide cases, we require it to take into account how children are different, and how those differences counsel
against irrevocably sentencing them to a lifetime in prison.

Id. at 2469 (internal citations to Roper and Graham omitted). FN25

FN25. The Pennsylvania Supreme Court granted allowance of appeal to address the constitutionality of a mandatory
sentence of life imprisonment without parole imposed on a 14–year–old convicted of first-degree murder. See
Commonwealth v. Batts, 603 Pa. 65, 981 A.2d 1283 (2009). On July 9, 2012, the Supreme Court ordered the parties to file
supplemental briefs, based upon the Miller decision, to address the following questions:

(1) What is, as a general matter, the appropriate remedy on direct appeal in Pennsylvania for a defendant who was
sentenced to a mandatory term of life imprisonment without the possibility of parole for a murder committed when the
defendant was under the age of eighteen?

(2) To what relief, if any, is appellant entitled from the mandatory term of life imprisonment without parole for the
murder he committed when he was fourteen years old?

Order, 7/9/12. Argument is scheduled for September 2012. Id.

We now turn to the case sub judice. Like the Arkansas and Alabama sentencing practices at issue in Miller, the mandatory
sentence of life in prison without parole for a juvenile convicted of first- or second-degree murder in Pennsylvania is not
the product of legislative deliberation resulting in a decision that the sentence is appropriate for juvenile offenders.
Rather, the sentence of life in prison without parole applies to juveniles in Pennsylvania because of the mandatory trans-
fer provision in the Juvenile Act. See Commonwealth v. Archer, ––– Pa. ––––, 722 A.2d 203, 206 (1998) (when a juvenile is
charged with murder, the adult criminal division has original jurisdiction); 42 Pa.C.S.A. §§ 6302(2)(i), 6322(a), 6355(e);
see also Miller, 132 S.Ct. at 2471–73; Graham, 130 S.Ct. at 2025. Pursuant to the Crimes Code, a person convicted of
second-degree murder, as Knox was, is required to serve a sentence of life in prison. 18 Pa.C.S.A. § 1102(b). Finally, the
“without the possibility of parole” provision is derived from the statute governing the powers and duties of the
Pennsylvania Board of Probation and Parole, which prohibits the grant of parole to an inmate sentenced to serve life in
prison. 61 Pa.C.S.A. § 6137(a)(1). Therefore, it is the interplay of three separate statutes in three separate chapters that
results in juveniles convicted of first- or second-degree murder in Pennsylvania to be sentenced to life in prison without
the possibility of parole. No personal information, factors, or mitigating circumstances are considered by the trial court
when meting out this sentence. Because of the mandatory nature of this sentence, it is unconstitutional as applied to juve-
niles pursuant to the holding of the Supreme Court in Miller.

The Juvenile Act contained in 42 Pa.C.S.A. §6301, et seq. created a system for the Court to attempt to maintain the stability of
the family relationship and also provide for the adjudication of juveniles who commit delinquent acts. In the definition section of
that Act, 42 Pa.C.S.A. §6302, a child subject to the jurisdiction of the Juvenile Act is defined as follows:

“Child.” An individual who:

(1) is under the age of 18 years;

(2) is under the age of 21 years who committed an act of delinquency before reaching the age of 18 years; or

(3) is under the age of 21 years and was adjudicated dependent before reaching the age of 18 years, who has requested
the court to retain jurisdiction and who remains under the jurisdiction of the court as a dependent child because the court
has determined that the child is:

(i) completing secondary education or an equivalent credential;

(ii) enrolled in an institution which provides postsecondary or vocational education;

(iii) participating in a program actively designed to promote or remove barriers to employment;

(iv) employed for at least 80 hours per month; or

(v) incapable of doing any of the activities described in subparagraph (i), (ii), (iii) or (iv) due to a medical or behavioral
health condition, which is supported by regularly updated information in the permanency plan of the child.

The Juvenile Act recognizes that when a juvenile has committed the crime of homicide that prosecution should be commenced in
the Criminal Division rather than Juvenile Court unless a petition for decertification has been granted.

(e) Murder and other excluded acts.--Where the petition alleges conduct which if proven would constitute murder, or any
of the offenses excluded by paragraph (2)(ii) or (iii) of the definition of “delinquent act” in section 6302 (relating to
definitions), the court shall require the offense to be prosecuted under the criminal law and procedures, except where
the case has been transferred pursuant to section 6322 (relating to transfer from criminal proceedings) from the division
or a judge of the court assigned to conduct criminal proceedings. 42 Pa.C.S.A. §6355(e)

It is clear from the provisions of the Juvenile Act that any individual under the age of eighteen who commits a crime of homicide
shall be tried in the Criminal Division unless and until a decertification petition is granted. When tried as an adult, a juvenile under
the age of eighteen would be subject to the same sentencing provisions as an individual eighteen or older who committed the crime
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of first or second degree murder except that the juvenile offender could not automatically be given the sentence of life without the
possibility of parole since a hearing must be held prior to the imposition of sentence which would address mitigating and aggra-
vating factors applicable to that juvenile for convictions that occurred after June 24, 2012.

As previously noted, Stringer’s petition for post-conviction relief is time-barred and he has not plead or proven that this petition
is subject to one of the three exceptions set forth in the Post-Conviction Relief Act.3 The more fundamental problem, however, with
Stringer’s petition for post-conviction relief is that Miller v. Alabama, supra., is not applicable to him since it is applicable to only
juveniles that have been sentenced to life without the possibility of parole. Stringer was born on October 26, 1983, and was twenty
years old at the time that he committed this homicide on January 11, 2004. In light of the fact that Miller v. Alabama, supra., was not
applicable to Stringer’s case and that his petition was untimely filed, this Court properly dismissed his petition for post-conviction
relief without a hearing.

Cashman, J.
DATED: February 15, 2013

1 Pa.R.Crim.P. 907(1) and (3) provide the mechanics for dismissing a petition for post-conviction relief without a hearing and
provide as follows:

(1) the judge shall promptly review the petition, any answer by the attorney for the Commonwealth, and other matters of
record relating to the defendant’s claim(s). If the judge is satisfied from this review that there are no genuine issues
concerning any material fact and that the defendant is not entitled to post-conviction collateral relief, and no purpose
would be served by any further proceedings, the judge shall give notice to the parties of the intention to dismiss the
petition and shall state in the notice the reasons for the dismissal. The defendant may respond to the proposed dismissal
within 20 days of the date of the notice. The judge thereafter shall order the petition dismissed, grant leave to file an
amended petition, or direct that the proceedings continue. . . 

(3) The judge may dispose of only part of a petition without a hearing by ordering dismissal of or granting relief on only
some of the issues raised, while ordering a hearing on other issues.

This Court followed these procedures when it determined that it has no jurisdiction and that Stringer’s Petition has no
merit for the reason set forth infra.

2 Pa.R.C.P. 908 sets forth the manner in which a hearing is to be held on a petition and how the Court is to dispose of that petition
following such a hearing. This Rule was not applicable to Stringer’s petition since he was not entitled to a hearing.
3 As noted in Commonwealth v. Knox, supra., 50 A.2d @ 768:

FN26. The holding of Ortiz—that Graham did not expressly create a new constitutional right for juveniles convicted of second-
degree murder and sentenced to life imprisonment without the possibility of parole for PCRA timeliness purposes—is unaffected
by Miller and is still good law. See Ortiz, 17 A.3d at 421–22.

Commonwealth of Pennsylvania v.
Jackann Williams

Criminal Appeal—Sufficiency—Improper Restitution

No. CC 201115351. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—February 27, 2013.

OPINION
On June 20, 2012, Appellant, Jackann Williams, following a nonjury trial, was convicted of Receiving Stolen Property1 and

sentenced to a period of probation not to exceed one year, with restitution as a condition of probation. No Post Sentence Motions
were filed. Appellant filed a Notice of Appeal on June 21, 2012. After a lengthy delay in obtaining the trial transcript, Appellant
filed a Statement of Errors Complained of on Appeal on December 17, 2013.

ERRORS COMPLAINED OF ON APPEAL
Appellant raises three issues on appeal. First, Appellant alleges that the evidence was insufficient. Specifically, Appellant

alleges that the Commonwealth failed to establish beyond a reasonable doubt that Appellant knew that the bike upon which she
rode was stolen. (Statement of Errors to be Raised on Appeal, p. 3) Appellant further alleges that the order of restitution was
improper and illegal, in that the Commonwealth failed to prove a direct causal connection between Appellant’s role in receiving
the bike and the ultimate damage to it. Ibid. Lastly, Appellant alleges that the restitution order was improper and illegal because
it was speculative and excessive. Ibid.

HISTORY OF THE CASE
Joan Gunderson testified that on September 12, 2011, she went into a meeting at her church at approximately 7:00 p.m. (TT 12)

When she returned to her car at 9:30 p.m., the bicycle which was on a rack on her car was missing. (TT 13) She stated that the bike
was specially ordered, and estimated its value at $500-$600. Ibid. When the police recovered the bike, Gunderson identified it at
the police station. (TT 14) She testified that the toe straps had been ripped off, and the computerized odometer and broadcast mech-
anism were gone. Ibid. In addition, the back light had been ripped off, and the handle bar extensions and front handle bag had been
removed. (TT 14-15) Gunderson testified that she did not give Appellant, Jackann Williams, or anyone else permission to use her
bike. (TT 15, 17)

Pittsburgh Police Officer Kevin Swimkosky testified that on September 27, 2011, he was investigating a report of an adult male
in the company of an adult female and a juvenile male all on bicycles. (TT 18-19) The complaint indicated that the adult male was
on a stolen bike. (TT 19) The victim who reported the male on a stolen bike arrived on the scene and identified his bike as the one
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being ridden by the adult male. (TT 20) The officer noticed that the bike on which Appellant sat was also expensive. (TT 21) Officer
Swimkosky asked Appellant if the other bikes belonged to her. Ibid. Appellant said that she wanted to turn in the bikes to the officer
and said she did not own the bikes. Ibid. She said the bikes were given to her by a twelve year old boy, but could not provide the
name or address of this child. Officer Swimkosky subsequently informed Appellant that both the bike she was on and the bike her
son was on were reported stolen from two separate locations by two different victims. (TT 25) The officer testified that when
informed of these circumstances, Appellant stated that she can’t get into any trouble for this incident, because her son was just
arrested for stealing bikes from Target. Ibid. In fact, Officer Swimkosky had been the arresting officer on that case. (TT 25-26)

Appellant testified that her son’s friends came to her house on bikes to visit with her son, who was on house arrest. (TT 36)
Appellant stated that she asked one of the children if they could take the bikes out for a spin. Ibid. She said that she was actually
helping the police find a stolen bike. Ibid. She stated that she was aware that her son and two of his friends who had come to her
house had recently been charged with stealing bikes. (TT 41) Appellant testified that she did not know that the bikes were stolen,
but that if she had known any of them were stolen she would not have told the police. (TT 39-40) When she gave the bikes to the
police officer, she said that they belonged to some kids in the neighborhood, but did not mention that those kids were in her house
at that time. (TT 44)

DISCUSSION
Appellant alleges that the evidence was insufficient to convict Appellant of Receiving Stolen Property. The test for reviewing a

sufficiency of the evidence claim is well settled:

[W]hether, viewing the evidence in the light most favorable to the Commonwealth as verdict winner and drawing all
proper inferences favorable to the Commonwealth, the jury could reasonably have determined all elements of the crime
to have been established beyond a reasonable doubt.... This standard is equally applicable to cases where the evidence is
circumstantial rather than direct so long as the combination of the evidence links the accused to the crime beyond a
reasonable doubt.

Commonwealth v. Hardcastle, 546 A.2d 1101, 1105 (Pa., 1988) (citations omitted). In the case sub judice, Appellant alleges that the
Commonwealth failed to establish that she knew the bike was stolen. Viewing the evidence in the light most favorable to the
Commonwealth, the evidence supports a finding that Appellant knew or should have known the bikes on which she, her son, and
the adult male she identified as her fiancé were riding had been stolen. She and her companions were riding three very expensive
bicycles which were stolen from three separate areas. Appellant knew that her son and his friends had recently been charged with
stealing bikes. Appellant stretches the bounds of credulity by suggesting that a “twelve year old child” whose name she did not
know, lent her three expensive adult bikes. The Court found her testimony not credible, and found that Appellant was fully aware,
or should have been, that the bike she was riding was stolen.

Next, Appellant alleges that the restitution order is improper and illegal. Appellant alleges that the Commonwealth failed to
establish a direct causal connection between Appellant’s conduct and the damage to the victim’s bike.

The issue of restitution as a condition of probation is governed by two statutes:

§ 1106. Restitution for injuries to person or property

(a) General rule.—Upon conviction for any crime wherein property has been stolen, converted or otherwise unlawfully
obtained, or its value substantially decreased as a direct result of the crime, or wherein the victim suffered personal
injury directly resulting from the crime, the offender shall be sentenced to make restitution in addition to the punishment
prescribed therefor.

(b) Condition of probation or parole.—Whenever restitution has been ordered pursuant to subsection (a) and the offender
has been placed on probation or parole, his compliance with such order may be made a condition of such probation or
parole.

18 P.S. § 1106.

§ 9754. Order of Probation

(c) Specific conditions.—The court may as a condition of its order require the defendant:

(8) To make restitution of the fruits of his crime or to make reparations, in an amount he can afford to pay, 
for the loss or damage caused thereby.

42 Pa.C.S.A. § 9754(c) (8).

The Pennsylvania Supreme Court has addressed the causal connection necessary for a court to impose restitution as a condition
of probation.

Although this statute includes the word “caused,” it does not contain the language “directly resulting from the crime” as
does 18 Pa.C.S.A. § 1106(a). Case law has made clear that there is a significance to this difference in language.
Specifically, when restitution is a condition of probation under 42 Pa.C.S.A. § 9754(c)(8), rather than a direct sentence
under the Crimes Code, there need not be a direct nexus between offense and loss. Popow, 844 A.2d at 19. While restitu-
tion cannot be indiscriminate, an indirect connection between the criminal activity and the loss is sufficient.
Commonwealth v. Kelly, 836 A.2d 931, 934 (Pa.Super.2003).

This more liberal standard for ordering restitution is consistent with the rehabilitative purposes of probation. Id. Thus,
even without direct causation, a court may properly impose restitution as a probationary condition if the court is satis-
fied that the restitution is designed to rehabilitate the defendant and to make some measure of reimbursement to the
victim. Popow, 844 A.2d at 19. Such sentences afford courts latitude to order restitution so that offenders will under-
stand the egregiousness of their conduct, be deterred from re-offending, and be encouraged to live responsibly. In re
M.W., 725 A.2d at 732. They also give sentencing courts flexibility to determine all direct and indirect damages caused
by an offender. Id.
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Commonwealth v. Harriot, 662 A.2d 617 (Pa. 1995).

As part of a sentence, restitution serves a dual restorative justice role: it compensates the victim for his loss and rehabilitates
the defendant by impressing upon him that his criminal conduct caused the victim’s loss and that he is responsible to repair that
loss. Commonwealth v. Wall, 867 A.2d 578, (Pa.Super. 2005). Imposition of restitution is within sound discretion of the sentencing
court and, while it must be supported by record, (Commonwealth v. Runion, 662 A.2d 617 (Pa. 1995); Commonwealth. v. Figueroa,
691 A.2d 487 (Pa.Super 1997)) it need not be a direct result of Appellant’s conduct.

Lastly, Appellant alleges that the restitution order is speculative and excessive. The victim testified as to the $125.00 ordered
as restitution. The victim stated that $30.00 was the cost of replacing the missing bar ends, $60.00 represents the missing comput-
erized odometer/speedometer, $15.00 was the cost to replace a missing light and $20.00 was to replace the toe cages which had
been ripped off. (TT 50) As the victim was able to describe in an itemized and detailed manner the request for restitution, it was
neither speculative nor excessive.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.


