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City of Pittsburgh v.
Fraternal Order of Police
Fort Pitt Lodge No. 1

(on-duty and off-duty pay for events)
Miscellaneous—Employment—Arbitration

No. SA13-01109. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Colville, J.—March 11, 2014.

MEMORANDUM OPINION
The Grievance

Before the court is an appeal from an arbitration award dated September 30, 2013 sustaining the grievances of members of the
Pittsburgh Fraternal Order of Police (hereinafter FOP) challenging the rate of pay afforded “on-duty” officers when assigned by
City Police management to work alongside “off-duty” officers working additional hours on behalf of a secondary employer - typi-
cally involving the management of traffic flow preceding and following (the “take and break of”) high attendance sports and civics
events within the City, (i.e. Steelers, Penguins, Pirates, Kenny Chesney, etc ... ). Pursuant to the relevant provisions of the collec-
tive bargaining agreement, on-duty officers at such events (and/or otherwise) are paid the base pay rate, while “off-duty” officers
working secondary employment details are paid a secondary employment rate of one and a half (1&1/2) times the pay rate of a
police officer with four years of experience. Notwithstanding the discrepancy in the pay rate, the on-duty officers are performing
substantively identical duties as the “off-duty” secondary employment officers. Apparently, the pay rate for such off-duty secondary
employment officers has been established, following longstanding “tensions” between the City, the FOP, and large venue business
operators throughout the city. These tensions were resolved, in part, following the entry of a 2007 consent order effectively setting
the parameters for resolutions of conflicts related to establishing a plan for managing traffic and assignment of on-duty and
off-duty officers related to the take and break of large scale city sporting and civic events.

The Arbitrator’s Decision
The arbitrator set forth the factual history of the case and the grievances involved and fairly described the FOP and the City’s

position with respect to the legal questions raised. Ultimately the arbitrator concluded:

As noted heretofore in this Award the issue involved herein is a rate of pay question. The question to be decided is
whether on-duty officers who are assigned to work with off-duty officers who have volunteered to work large scale
events for secondary employers should be paid at the same rate of pay that the off-duty officers are receiving. In review-
ing the arguments presented by the parties, it would appear to be inequitable for an on-duty officer to be called to
supplement the secondary off-duty officers for an event such as a large concert or an event, for example, at the Consol
Energy Center but be paid at a lesser rate of pay. The example used by Officer Schwartzwelder is persuasive. He was
only 60 feet away from a fellow officer working secondary employment doing the same work and yet was receiving less
pay. This raises a valid and legitimate pay concern for an on-duty officer. The rate of pay for the hours worked by
officers on duty who are called to provide services to supplement the secondary employees would appear to be such that
the on-duty officer should be entitled to the same rate of pay. It does not appear justifiable for these on-duty officers
doing the same work at the same event as the secondary officers yet receiving a lesser rate of pay. Therefore it is my
conclusion, based upon the grievances and the arguments presented, that on-duty officers sent to work special events
should be paid at the same rate of pay as the rate being paid to officers working the special events as a secondary
employment detail.

Arbitrators decision and award, September 30, 2013, pages 6-7.

Scope of Review
The parties agree that the scope of review of this Court on appeal from an arbitration award is narrow certiorari. The narrow

certiorari scope of review limits the court’s review to issues including:

1. The jurisdiction of the arbitrator,
2. The regularity of the proceedings,
3. Whether the arbitrator exceeded his/her powers, and
4. Whether the arbitration award constitutes a deprivation of constitutional rights.

The City’s Position
The City appeals the award of the arbitrator asserting that he exceeded his authority and/or jurisdiction in deciding that

on-duty officers assigned to special events should be paid the same as officers working the special event on a secondary employ-
ment detail. The City points out that questions related to the jurisdiction of the arbitrator focus on whether the arbitrator acted
with respect to the general class of controversies that the law empowers it to consider, where questions regarding whether the arbi-
trator exceeded his powers focus on the specific action that the arbitrator took in resolving the dispute and inquires as to whether
the action was authorized. City of Philadelphia v. International Association of Firefighters, Local 22 999 A.2d 555, 564 (Pa. 2010).

The City specifically argues that: 1) the arbitrator’s award exceeded the arbitrator’s authority in that consideration of the
impact of the secondary employment program is not rationally related to the terms and conditions of on-duty officers’ employment
and 2) even if the arbitration award were interpreted by this Court to be dictated by a relevant term and condition of employment
for on-duty officers, the award implicates and unduly infringes upon a managerial prerogative of the City. Finally, the City asserts
that the arbitrator’s award exceeds the jurisdiction of the arbitrator because it violates the Pennsylvania Constitution, inasmuch
as it purportedly mandates that a “governing body carry out an illegal act”.

The FOP’s Position
In response, the FOP does not address the substantive merits of the arbitrator’s decision, but rather challenges the City’s ability

to reach the substantive merits because of the limited scope of review applicable to this appeal. The FOP identifies a statement of
question involved on this appeal as:
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Whether [the arbitrator] exceeded his authority thus rendering the arbitration award reviewable?

Later in its brief, the FOP states:

[The arbitrator] decided the issue “whether on-duty officers who are assigned to work with off-duty officers who have
volunteered to work large scale events for secondary employers should be paid at the same rate of pay that the off-duty
officers are receiving?

Brief of Respondent, page 5. The thrust of the FOP’s legal argument, however, is that the issue of rate of compensation rights
pursuant to the collective bargaining agreement are a matter within the jurisdiction of the arbitrator:

[The arbitrator] had jurisdiction of the subject matter, the rate of pay for certain work performed. He did not exceed his
jurisdiction because he decided only the issue presented.

Brief of Respondent, page 7.

As indicated above, the FOP and the City appear to be in accord with respect to the scope of review applicable to this arbitra-
tion appeal; interestingly, however, the FOP provides insightful authority with respect to the specifics of that scope of review:

The Pennsylvania Commonwealth Court has stated that an arbitrator only exceeds his jurisdiction when he addresses an
issue that was not submitted to him. Id. at 133. ... If the acts the arbitrator orders the employer to perform are legal and
related to the terms and conditions of employment, then authority is not exceeded. Id. (citing Commonwealth v.
Pennsylvania State Troopers Association, 611 Pa. 56, 23 A.3d 966 (2011)). “Section 1 of Act 111 provides that terms and
conditions of employment include compensation, hours, working conditions, retirement, pensions, and other benefits.” Id.
(citing 43 P.S. §217.1). Where the issue on appeal is a pure question of law, or the application of undisputed facts, the
review is plenary. Borough of Montoursville v. Montoursville Police Bargaining Unit, 958 A.2d 1084, 1089 (Pa. Cmwlth.
2008)(citing Town of McCandless v. McCandless Police Officers Association, 587 Pa. 525, 901 A.2d 991 (2006)). However,
the courts apply the extreme standard of deference applicable to Act 111 awards where the appeal depends upon fact-
finding or upon interpretation of the collective bargaining agreement. Borough of Montoursville, 958 A.2d at 1089 (citing
City of Philadelphia v. Fraternal Order of Police Lodge No. 5, 932 A.2d 274 (Pa. Cmwlth.) appeal granted 595 Pa. 403, 938
A.2d 986 (2007)).

Brief of Respondent, pages 3-4.

ANALYSIS
Jurisdiction

I do not conclude that the arbitrator exceeded the scope of his jurisdiction. There is no question that a duly appointed arbitrator
properly resolves grievances concerning the appropriate rate of pay due and owing to members of the FOP under the collective
bargaining agreement. Accordingly, I do not conclude that this matter constituted one that was not within the general class of
controversies that the law empowers the arbitrator to act upon. Rather, my inquiry focuses upon the question of whether the
arbitrator’s award exceeded the legal scope of the arbitrator’s powers.

Scope of Powers
I conclude that the arbitrator did exceed his authority in that his award plainly does not decide the question of what the

collective bargaining agreement, in fact, does require on-duty officers to be paid when reassigned to perform duties similar to
those performed by off-duty secondarily employed officers, but rather decides what the arbitrator believes the collective bargaining
agreement should require on-duty officers to be paid under such circumstances. The City’s assertion that the arbitrator’s resolu-
tion of the grievances before him in this manner resulted in an award that is both: 1) not rationally related to the terms and
conditions of the grievants’ employment, and 2) implicates and infringes upon a managerial prerogative of the City, are well founded.

Simply stated, an on-duty police officer has certain rights of compensation consistent with the collective bargaining agreement.
These rights are not impacted, directly or indirectly, by the rights that any other person, officer or otherwise, has with respect to
compensation for similar or identical services pursuant to any statutory or other independent contractual obligation. To rely upon
considerations governing the rights and obligations of employers and/or officers with respect to the deployment of off-duty
officers for secondary employment at large scale city sporting and civic events is to judge the compensation rights of the on-duty
members of the FOP by a yardstick that is wholly not contemplated under the collective bargaining agreement.1 The terms and
conditions of the collective bargaining agreement are the only relevant considerations. The arbitrator’s appeal to principles of
equity, while understandable, and in many respects laudable, are simply misplaced. The only governing controlling agreement that
the arbitrator may rely upon is the collective bargaining agreement. It is apparent that the arbitrator has concluded that the
collective bargaining agreement establishes a rate of pay for on-duty police officers that is different than the rate of pay that the
arbitrator ultimately awarded these on-duty police officers.

It is also true that the arbitrator’s award implicates and infringes upon the City’s managerial prerogative.2 In my judgment, the
fundamental managerial prerogative that the arbitrator’s award implicates and infringes upon is the City’s managerial preroga-
tive to negotiate the terms and conditions of compensation for on-duty officers pursuant to the collective bargaining agreement.
The arbitrator’s award in no respect suggests that the collective bargaining agreement is unclear with regard to the amount of
compensation owed to on-duty officers who are reassigned to special events at which off-duty secondarily employed officers will
be performing similar or identical work, but rather the arbitrator simply observes that such an arrangement “appear[ s] to be
inequitable”. This plainly constitutes a finding, not that the arbitrator believes that the collective bargaining agreement actually
provides for a higher compensation rate for on-duty officers reassigned to special events, but rather that the collective bargaining
agreement should provide a higher rate of compensation for on-duty officers reassigned to special events.

That the arbitrator’s award is ultimately based upon the arbitrator’s judgment as to what the collective bargaining agree-
ment should say as opposed to what it actually says is made clear in the opinion section of the arbitrator’s award where he
makes plain that there is no confusion as to the fact that there exists two different classes of officers: on-duty officers reassigned
to work special events, and off-duty officers who are secondarily employed to work special events. It is likewise clear that there
is no lack of clarity that the established rates of pay for these two classes of officers are different. Rather, the arbitrator merely
concludes that:
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... [I]t would appear to be inequitable for an on-duty officer to be called to supplement the secondary off-duty officers for
an event such as a large concert or an event, for example, at the Consol Energy Center but be paid at a lesser rate of pay.

. . .

This raises a valid and legitimate pay concern for an on-duty officer. The rate of pay for the hours worked by officers on
duty who are called to provide services to supplement the secondary employees would appear to be such that the on-duty
officers should be entitled to the same rate of pay. It does not appear justifiable for these on-duty officers doing the same
work at the same event as the secondary officers yet receiving a lesser rate of pay.

Arbitrators decision and award, September 30, 2013, pages 6-7.

The arbitrator’s analysis in no respect relies upon an interpretation of the collective bargaining agreement or application of
the terms and conditions of the collective bargaining agreement. In point of fact, the arbitrator does not, because he cannot,
point to any actual language from the collective bargaining agreement that supports his analysis. Indeed, the arbitrator, him-
self, does not even purport that his analysis constitutes an “interpretation” of the collective bargaining agreement. Rather, in
spite of what the arbitrator recognizes as the clear and unambiguous terms and conditions of the collective bargaining agree-
ment (at least as to this issue), the arbitrator supplants such terms and conditions with his own judgment relying upon princi-
ples of equity and fairness regarding the value of compensation for work performed by officers.3 This is important because, as
the FOP itself points out:

Where the issue on appeal is a pure question of law, or the application of undisputed facts, the review is plenary. Borough
of Montoursville v. Montoursville Police Bargaining Unit, 958 A.2d 1084, 1089 (Pa. Cmwlth. 2008)(citing Town of
McCandless v. McCandless Police Officers Association, 587 Pa. 525, 901 A.2d 991 (2006)). However, the courts apply the
extreme standard of deference applicable to Act 111 awards where the appeal depends upon fact-finding or upon inter-
pretation of the collective bargaining agreement. Borough of Montoursville, 958 A.2d at 1089 (citing City of Philadelphia
v. Fraternal Order of Police Lodge No. 5, 932 A.2d 274 (Pa. Cmwlth.) appeal granted 595 Pa. 403, 938 A.2d 986 (2007)).

Brief of Respondent, pages 3-4.

The arbitrator’s decision cannot be fairly characterized as based upon unique fact finding and/or an interpretation of the
collective bargaining agreement. To the contrary, the material facts are utterly undisputed and the arbitrator did not interpret the
collective bargaining agreement but, rather, explicitly disregarded its clear terms. In this respect, the arbitrator’s award is not
entitled to the deference traditionally afforded such discretionary determinations by Act 111 arbitrators. Exercising plenary
review of the legal issues involved, I conclude that the award exceeds the arbitrator’s authority. The question of what the collec-
tive bargaining agreement “should” provide is not a question for resolution by the arbitrator, (or for that matter, this Court) but
rather a question for the collective and collaborative negotiation and (hopefully) ultimate agreement and acceptance of both the
City and the FOP.4

In light of my findings above, it is not necessary that I reach the question of whether the arbitration award exceeded the
arbitrator’s jurisdiction because it violated Article III Section 31 of the Pennsylvania Constitution in that it purportedly mandated
that a “governing body carry out an illegal act”.

BY THE COURT:
/s/Colville, J.

1 For example, there is no question that the arbitrator would have exceeded his authority if (rather than relying upon the fact that
on-duty Pittsburgh police officers were paid at a rate disparate from the rate paid to off-duty secondary employed police officers
at the same events) he based his decision upon the fact that on-duty Pittsburgh police officers were paid at a different rate than
on-duty Philadelphia police officers for performing the same work. While it may be genuinely true that there is a certain inequity
between the rates of pay between Pittsburgh and Philadelphia on-duty police officers, that is simply of no moment with respect to
the grievants’ claims in this case.
2 It is important to note that neither of the parties contest that the City maintains the managerial prerogative to reassign on-duty
police officers to special events at which off-duty secondarily employed officers are performing similar or identical work. The
grievances in this case relate only to the compensation that such on-duty officers are entitled to, and not whether the City has the
authority to, in the words of counsel for the FOP, “strip the zones” (a characterization that the City does not endorse) in order to
provide coverage for the special events.
3 Counsel for the FOP asserted during oral argument that the arbitrator’s decision was in all material respects entirely consistent
with a proposed award drafted and prepared primarily by counsel for the FOP and presented to the arbitrator, with the consent of,
and following review, but without significant proposed revision by, counsel for the City. Counsel for the FOP has suggested,
(certainly implicitly, and perhaps explicitly), that because the City did not oppose this proposed draft award, it is in some regards
improper that the City now takes issue with the arbitrator’s ruling. Of course, while argued, none of this purported history is apparent
from the record before me, and the legal issues (presumably equitable estoppel, waiver and/or accord and release), if any, are not
briefed and not fairly raised before me. I would also note that counsel for the City has been, in my judgment, both fully candid with
the Court and appropriately zealous in her representation of the City’s interests with respect to this historical contention. I address
this issue not because it is directly relevant to my determinations, but rather because it does tend to explain, at least in part, how
the arbitrator’s award may have relied so heavily upon principles of equity, rather than focusing simply upon the rights of the
parties pursuant to the collective bargaining agreement. It is not uncommon that grievances such as these are resolved through
negotiation and conciliation, and sometimes those efforts resolve in the form of formal settlements, and sometimes they resolve in
the form of uncontested judicial orders. Jurists who adopt proposed uncontested judicial orders do not anticipate that those orders
will later be appealed by the parties who did not contest such orders. Accordingly, and particularly in light of this purported history,
it is not my intention to unduly or unfairly call into question or challenge the merits of the arbitrator’s analysis and decision.
4 Of course, this is a matter that one might fully anticipate would be the subject of future collective bargaining negotiations between
the City and the FOP.
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City of Pittsburgh v.
Fraternal Order of Police
Fort Pitt Lodge No. 1

Employment—Civil Service Act—Residency—Arbitration

No. SA14-000290. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Colville, J.—July 9, 2014.

MEMORANDUM OPINION
Parties

The Respondent is the Fraternal Order of Police, Fort Pitt Lodge No. 1 (hereinafter “FOP”), a labor organization and the exclu-
sive, recognized collective bargaining representative for City of Pittsburgh police officers pursuant to Act 111 of 1968, 43 P.S.
§217.1 et seq. and the Pennsylvania Labor Relations Act (“PLRA”), 43 P.S. §211.1 et seq. The Petitioner is the City of Pittsburgh
(hereinafter “City”), a political subdivision of the Commonwealth and the public employer of the FOP’s members within the mean-
ing of Act 111 and the PLRA.

Collective Bargaining and the Civil Service Act
The FOP and City are parties to a consolidated Collective Bargaining Agreement (CBA) covering the term January 1, 2010

through December 31, 2014. Section 18(S) of that CBA provides that “if the Pennsylvania State Legislature enacts legislation relating
to ... the issue of residency requirements for police officers in cities of the second class, the parties may reopen the contract to
negotiate and/or arbitrate under these limited conditions.” It further provided that the arbitration panel retained jurisdiction to
address that issue if the parties could not reach agreement. (Reproduced Record, Vol. 2; CBA page 117).

The City of Pittsburgh is a city of the second class, with police civil service mandates that apply only to it. See the Policemen’s
Civil Service Act (for Cities of the Second Class,) 53 P.S. § 23531-23540 (hereinafter “Civil Service Act”). On October 24, 2012, the
Governor signed Act 195 of 2012 (hereinafter “Act 195”), making effective the General Assembly’s amendment to Section 3 of the
Civil Service Act. That statute, among other things, continues to dictate certain requirements about residency for Pittsburgh’s
police officer employees. Where the Act had previously required:

[a] person applying for appointment shall not be required to be a resident of the city at the time of application for original
appointment. The person shall, however, be required to become a bona fide resident of the city at the time of employment,
and city residency must be maintained for the entire period of employment.

after the amendments affected by Act 195, the requirements pertaining to police residency are as follows:

[a] city of the second class may require a police officer to become a bona fide resident of the city as a condition of employment.

Accordingly, where the Civil Service Act once set forth the mandate that a person appointed as a police officer “shall” become
a city resident at time of employment and for the entire period of employment, the Legislature eliminated that mandate with
passage of Act 195. Section 23532 of the Civil Service Act now provides that the city “may” require its police officers to become
city residents. 53 P.S. § 23532. The instant dispute is about the significance of that change.

Procedural History
The FOP asserted rights to re-open negotiations pursuant to a specific term in the Collective Bargaining Agreement and

pursued interest arbitration upon impasse with the stated end of achieving a non-residency clause contrary to the City’s long-
standing requirement for all employees to live within the City’s borders. The interest arbitration panel was re-convened with the
City objecting to the panel’s jurisdiction, arguing that applicable, extant law simply does not authorize an interest arbitration panel
to consider the police union’s demand for non-residency.

A majority of the interest arbitration panel members rejected the City’s arbitrability challenge. The panel issued its award,
entitled Supplemental Interest Arbitration Award, on March 14, 2014, modifying the city-only residency requirement to a mileage
based restriction requiring residency within 25 air miles from the City-County Building. The City filed its petition for review on
March 18, 2014, asserting that the panel acted without jurisdiction and exceeded its authority. The FOP filed a timely response on
March 25, 2014 citing case law identifying residency as a mandatory subject of bargaining under Act 111.

Scope of Review
The parties appear to agree that the narrow certiorari scope of review applies to appeals from Act 111 arbitration awards. This

limits the Court’s review to questions involving only: 1) the jurisdiction of the arbitrator(s); 2) the regularity of the proceedings;
3) an excess of the arbitrator’s authority; and 4) a deprivation of constitutional rights. City of Philadelphia v. International
Association of Firefighters, Local 22, 606 Pa. 447, 461, 999 A.2d 555, 563 (2010) (citing City of Pittsburgh v. FOP, 595 Pa. 47, 938
A.2d 225, 229 (2007)).

City Position
The City contends that the majority of the arbitrators exceeded the scope and extent of their authority because the plain mean-

ing of the words of Act 195 of 2012 permits the City to require city residency of its police officers if it chooses to do so. The City
further contends that the 2012 amendments to the Civil Service Act grant to the City a “managerial prerogative” with respect to
the question of residency of its officers. Finally, the City asserts that the arbitrator’s award is unconstitutional inasmuch as it
requires the City to undertake an illegal act it violates “equal protection” rights and because it is without a rational basis.

Analysis
The City argues that the General Assembly’s 2012 amendment of the Civil Service Act did not simply strike the clause requiring

residency, but instead the General Assembly added language to grant Pittsburgh explicit permission to require residency of its
police employees. Additionally, the intention expressed by various legislators voting for Act 195 was to give the City of Pittsburgh,
a Home Rule municipality, local control over the issue of police officer residency. That intention, the City contends, is consistent
with the grant of authority to a Home Rule municipality, and is also consistent with the residency ordinance previously enacted in
1979 after the electorate of the City of Pittsburgh adopted Home Rule.
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Looking solely to the language of the Act 195 amendments to the Civil Service Act, and without consideration of the impact of
other relevant statutory language, the City’s argument has initial facial and common-sense appeal. The City’s argument, however
fails to adequately address other statutory language and decades of Pennsylvania appellate court jurisprudence that is relevant to
the analysis and that cannot be harmonized with the City’s position - specifically statutory authority directly related to collective
bargaining rights, and jurisprudence directly related to residency requirements.

Residency as Subject of Collective Bargaining
Collective bargaining rights in Pennsylvania are governed by Act 111 of 1968, 43 P.S. §217 et seq. The scope of collective

bargaining is limited to those issues identified in Section 1 of Act 111. 43 P.S. §217.1 Borough of Morrisville v. Morrisville Borough
Police Benevolent Association, 756 A.2d 709-710 (Pa. Cmwlth. 2000) (citing FOP, Rose of Sharon Lodge No. 3 v. PLRB, 729 A.2d
1278 (Pa. Cmwlth.) appeal denied, 743 A.2d 923 (Pa. 1999)). Section 1 provides that police officers “have the right to bargain
collectively with their public employers concerning the terms and conditions of their employment, including compensation, hours,
working conditions, retirement, pensions and other benefits.” 43 P.S. § 217.1. Act 111 does not specifically identify “residency” as
a bargainable subject or not; accordingly, it has fallen to our courts to decide whether residency is covered by the Act’s catchall
phrases: “terms and conditions of employment” or “working conditions.” An Act 111 arbitration panel’s authority is limited to those
subjects deemed “terms and conditions of employment”. FOP Lodge No. 2 v. City of Scranton, 364 A.2d 753-754 (Pa. Cmwlth. 1976).
Our Courts have, long ago, determined that residency is a term and condition of employment for police officers and therefore a
matter within the jurisdiction and authority of an Act 111 interest arbitration panel. Township of Moon v. Police Officers of the
Township of Moon, 508 Pa. 495, 498 A.2d 1305 (1985); Jeske v. Upper Yoder Township, 403 A.2d 1010, 1013 (Pa. Cmwlth. 1979)
(citing Cheltenham Township v. Cheltenham Police Department, 301 A.2d 430 (Pa. Cmwlth. 1973)).

In Township of Moon v. Police Officers of the Township of Moon, 508 Pa. 495, 498 A.2d 1305 (1985), the employer challenged
an interest arbitration provision modifying the township-only residency requirement asserting that do so was in excess of the
arbitrators’ authority. The Township contended that police residency is a management prerogative. Moon Twp., 508 Pa. at 510, 498
A.2d at 1313. The Supreme Court denied the appeal and affirmed the award. In doing so, it held that

We are of the view that the Commonwealth Court’s decision holding that residence as a requisite for application to
or membership in a police department clearly is a condition of employment within the meaning of section 1 of Act
111, Cheltenham Township v. Cheltenham Police, supra, cannot be seriously questioned. Residency requirements
have traditionally been considered as a term or condition of employment and therefore an appropriate subject for
collective bargaining. Nor are we persuaded that the uniqueness of the relationship of fire and police personnel
with their public employer is a relevant factor to warrant a change in this conclusion. Upper Yoder Township,
supra; Cheltenham Township, supra. The same result would obtain under the rule set forth in Washington
Arbitration Case, supra.

Since the residency requirement has not been preempted by, or prohibited by, an existing statute the panel possessed the
authority to include paragraph #13 within its Award. Both the Commonwealth Court and the PLRB have recognized that
a residency requirement is a legitimate condition of employment and thus a mandatory subject of bargaining. We agree
and note that under the standard set forth in the Washington Arbitration Case, supra, residency, as a legitimate condition
of employment is within the scope of collective bargaining.

Moon Twp., 508 Pa. at 510-511, 498 A.2d at 1313 (citations omitted).1

Limit of Arbitrators’ Authority
It being determined that residency is a mandatory subject of bargaining, the next question is simply whether the Legislature

permits arbitrators to grant that benefit. Prior to Act 195 of 2012, the answer to this inquiry was a resounding “no.” Act 195
changed the answer to “yes.” An arbitration panel is empowered to direct a municipality to do anything that it is lawfully empow-
ered to do. Following the Act 195 amendments to the Civil Service act, the City “may” require police officers to be residents or it
may not, as such it is lawfully empowered to do so, and may be directed by an interest arbitration award to do so.

The FOP persuasively argues that the Legislature’s use of the permissive “may,” rather than creating unlimited discretionary
authority as to residency in favor of the City; instead, when applied to then-extant law, supports the FOP’s position:

The Supreme Court recently summarized [the “management right versus bargainable subject” dichotomy] in Borough of
Ellwood City v. PLRB, 606 Pa. 356, 998 A.2d 589 (2010), identifying the test for determining if a particular subject is
employer prerogative or bargainable. The first question is whether the particular topic is rationally related to the employees’
terms and conditions of employment. If so, the second question is whether collective bargaining over the topic would
unduly infringe upon the public employer’s essential management responsibilities, like “standards of services, its over-
all budget, utilization of technology, the organizational structure and the selection and direction of personnel.” Ellwood
City, 606 Pa. at 374-375, 998 A.2d at 599-600. The Court then posited: “[i]f so, it will be considered a managerial prerog-
ative and nonbargainable. If not, the topic is subject to mandatory collective bargaining.” It added that “[ w ]e find this
inquiry regarding subjects of bargaining and managerial prerogatives to embrace both the rights of police and fire
personnel and the unique needs of public employers.” Ellwood City, 606 Pa. at 375-376, 998 A.2d at 600.

. . .

In International Association of Firefighters, Local 1749 v. City of Butler, 32 PPER ¶ 32066 (PLRB 2001) and
International Association of Firefighters, Local 655 v. City of Bradford, 21 PPER ¶ 21168 (PLRB 1990), the PLRB held that
the use of the term “may” in a statute is permissive and renders the subject “bargainable” under Act 111. In City of Butler,
the Board determined that although Family and Medical Leave Act Regulations provide that “an employer may designate
[FMLA] leave to run concurrently with a work-related injury,”1 the City was required to bargain with the union before
imposing such a work rule because “there is no mandate in the federal regulations cited by the City that it designate work-
related injury leave ... as leave under the FMLA.” City of Butler, supra, pp. 3-4. Thus, where residency was already
deemed a mandatory subject of bargaining, the Act 195 provision permitting the City to have or not have a residency
mandate did not transform it into a management prerogative; only a specific prohibition could do so, like the pre-existing
language of the second class city code (officers “shall” maintain residence in the city).”
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FOP Brief pp.8-10. Thus, the modified residency requirement set forth in the March 14, 2014 interest arbitration award constituted
an action that the City could have voluntarily taken, and as such, is neither outside the scope of, nor in excess of, the authority of
the interest arbitrators.

Legislative Intent
The City argues that comments by several legislators made at the time of the passage of Act 195, suggests that the use of the

permissive “may” was intended to create an unrestrained managerial prerogative in favor of the City as to residency issues. While
it is accurate that some legislators (principally those directly serving residents of the City of Pittsburgh) expressed their personal
intention to create such a managerial prerogative, it must be assumed that the Legislature, as a whole, was cognizant of the appli-
cable statutory authorities and case law described above that compel this court’s holding. Indeed, it is comments from some of the
most fervent City supporters (some of whom voted against Act 195 because of misgivings about the potential for precisely the result
that is this Court’s holding) that demonstrate the Legislature’s awareness of this body of law and its potential application.
Accordingly, while I recognize that several individual legislators may hold, (and some have explicitly expressed) contrary inten-
tions regarding the legislative intent of the language employed in Act 195, I am obliged to discern the intent of the Legislature, as
a whole, as expressed by the language of Act 195 and utilizing the appropriate statutory construction principle of assumption that
the Legislature was aware of the then-extant law on which I now rely.

Constitutionality in Light of Home Rule Charter
The City contends that the interest arbitration award is unconstitutional because it compels the City to engage in an illegal act

inasmuch as the award is at odds with the recently amended City of Pittsburgh Home Rule Charter. On July 23, 2013, in the midst
of the interest arbitration process in this case, Pittsburgh City Council passed a Resolution to place a referendum on the November
5, 2013 general election ballot, asking voters to answer the question of whether the City’s Home Rule Charter should be amended
to require police officers to remain residents of the City of Pittsburgh. City voters approved the Home Rule Charter referendum
in the November 5, 2013 election. The amendment provides that police officers, and other City employees, shall be required to live
within City of Pittsburgh’s geographical boundaries.2

The City argues:

The electorate of this Home Rule municipality overwhelmingly decided that all of the City’s municipal employees
should continue to reside within the City. (RR. vol. II Referendum Legislation (Bill 2013-1685) finally passed as
Enactment No. 19 of 2013). That an arbitration panel could simply override the collective will of the electorate in a Home
Rule municipality is an absurd result. That absurdity is further underscored by recent decisional law.

The analytical framework required by Local 22, articulated by the Court since it decided Township of Moon, does not
provide for the possibility that an Arbitration Award could supply the necessary rational basis for a municipality to
violate the fundamental legal requirement to equally enforce the law.

City Brief, pp. 12-13.

The City’s brief does not specifically develop how the analytical framework required by City of Philadelphia v International
Ass’n of Firefighters, Local 22, 999 A.2d 555 (Pa. 2010) is implicated as to the constitutionality issues in this case, but, because I
conclude that Act 195 renders the residency question a subject of mandatory collective bargaining and not a managerial preroga-
tive, I find Local 22 (which dealt with a managerial prerogative) to be unavailing as a valuable precedent in this matter.

Moreover, the City’s Home Rule Charter, while certainly intended to recognize the value of increased local political autonomy,
cannot supersede Act 111, a statewide statute. Section 2962( c) of the Home Rule Charter and Optional Plans Law provides that a
Home Rule Municipality is precluded from exercising “powers contrary to, or in limitation or enlargement of, powers granted by
statutes which are applicable in every part of this Commonwealth.” 53 P.S. § 2962(c)(2). Act 111 is a statute applicable to all munic-
ipalities throughout the Commonwealth. An interest arbitration panel has authority to impose changes in “terms and conditions of
employment” such as residency rules. The only impediment to this arbitral power would be a state statute removing residency
from bargainable status. Where the Civil Service Act once did just that, the amendment of October 24, 2012 eliminated that obstacle.
The City’s attempt to use an ordinance to limit the collective bargaining rights of the officers is contrary to the powers granted
under Act 111 and therefore precluded by Section 2962(c)(2).

Section 2962(c)(5) prohibits a Home Rule Municipality from enacting “any provision inconsistent with any statute heretofore
enacted prior to April 13, 1972 affecting the rights, benefits or working conditions of any employee of a political subdivision of this
Commonwealth.” 53 P.S. § 2962(c)(5). The General Assembly enacted Act 111 on June 24, 1968, and it affects the rights, benefits
and working conditions of municipal employees by allowing them to bargain and/or arbitrate to set the terms for their employ-
ment. If anything, an Act 111 award may serve to compel legislative action by the City, not the other way around.

Section 7(a) of Act 111 specifically provides that the award of the Board of Arbitration

shall constitute a mandate to the head of the political subdivision which is the employer, or to the appropriate officer of
the Commonwealth if the Commonwealth is the employer, with respect to matters which can be remedied by administra-
tive action, and to the lawmaking body of such political subdivision or of the Commonwealth with respect to matters
which require legislative action, to take the action necessary to carry out the determination of the board of arbitration.

43 P.S. § 217.7(a). Thus, this subsection specifically provides that the municipality is required to take whatever legislative action
is necessary to effectuate the terms and provisions of the arbitration award. Act 111 demands that the municipality amend any
existing ordinances in order to comply with the provisions of the interest arbitration award. Subsection (b) of Section 7 establishes
time limitations for the municipality to enact the required legislation effectuating the award, providing:

with respect to matters which require legislative action for implementation, such legislation shall be enacted, in the case
of the Commonwealth, within six months following publication of the findings, and, in the case of a political subdivision
of the Commonwealth, within one month following publication of the findings.

43 P.S. § 217.7(b).3 The City is, thus, precluded from using its charter or local legislative powers to usurp its employees’ collective
bargaining rights.4
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Equal Protection
Finally, the City asserts that the interest arbitration award is unconstitutional inasmuch as it may require the City to treat

similarly situated individuals differently. The City does not explicitly identify the specific classes of similarly situated individuals
who would be required to be treated differently, but alludes to its other, non-police, employees who are presently required to reside
within the city.

Contract provisions for all city employees, however, are not required to be equal. The labor statutes of the Commonwealth plainly
anticipate that groups of employees will be treated differently based on their specific purpose, size, character, and in particular
strategic decisions each makes in how they bargain and/or arbitrate. These various groups of employees perform distinct and
different functions, some requiring minimum levels of education and training while others require significant levels of education
and training. It cannot be persuasively argued that their compensation, fringe benefits and other terms of employment, if not
“equal,” are unconstitutional. See Curtis v. Kline, 542 Pa. 249, 255, 666 A.2d 265, 267 (1995) (holding that equal protection “does
not require that all persons under all circumstances enjoy identical protection under the law.

For all of the above reasons, I conclude that the March 14, 2014 Supplemental Interest Arbitration award, is constitutional, and
was within the scope of, and not in excess of, the authority of the interest arbitrators.5 Accordingly, the same is affirmed.

BY THE COURT:
/s/Colville, J.

1 The City suggests that Township of Moon, and the cases upon which it relies, were decided so long ago and with so little
analysis regarding the “residency as a mandatory subject of bargaining” issue that this Court should interpret the Act 195 of
2012 amendments to the Civil Service Act as an invitation, of sorts, to revisit the Township of Moon holding. I understand the
basis for the City’s suggestion, but I also sufficiently understand the appropriate role of a trial court vis-à-vis appellate court
precedent to feel obliged to decline the invitation. If the City is to obtain a reversal of Township of Moon, it must do so in the
appellate courts.
2 The FOP has filed Charges of Unfair Labor Practices with the PLRB, averring that the resolution and referendum constitute the
repudiation of the City’s contractual promise to bargain over and arbitrate the residency issue in the wake of a legislative change.
The Charges also cite these actions as an unlawful attempt to interfere with the officers’ exercise of their lawful contractual rights.
These unfair labor practice charges while pending before the Board are not directly germane to this Court’s evaluation.
3 The FOP observes: “The General Assembly did not step lightly in enacting the provisions in Section 7 of Act 111. In order to
provide arbitration panels with the authority over a municipality’s legislative process, the General Assembly amended Article III,
Section 31 of the Pennsylvania Constitution. This amendment provided that the General Assembly may enact laws providing
arbitration panels tasked with resolving collective bargaining disputes between policemen and their public employers with the
authority to require the lawmaking bodies of political subdivisions to take the legislative action necessary to carry out the findings
of the Board of Arbitration. See Wilkinsburg Police Officers A sociation v. Commonwealth of Pennsylvania, 636 A.2d 134, 139 (Pa.
1993). Thus, it took a constitutional amendment to provide Act 111 interest arbitration panels with the broad authority that they
currently possess for purposes of resolving collective bargaining impasses between police officers and municipalities. Act 111
applies in every Municipality of the Commonwealth, regardless of class or other status such as an election to govern under the
Home Rule Charter and Optional Plans Law.” FOP Brief, p. 11.
4 As the FOP observes: “If we accept the City’s premise, it could, by virtue of a referendum amending the home rule charter, cap
officer salaries, eliminate vacation leave or health care benefits, etc. The absurdity of the City’s position is plain to see”. FOP Brief,
p. 12. While perhaps not quite “absurd,” the City’s position is plainly inconsistent with the mandates of Act 111.
5 I hasten to add, that it is neither this Court’s charge, nor intention, to examine the wisdom of the substance of the interest
arbitration panel’s award, but rather only the constitutionality, jurisdiction, and limits of authority of the interest arbitrators.

Housing Authority of the City of Pittsburgh v.
India Jenkins

Landlord Tenant—Lease—Real Estate—General

No. LT 12-000977. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Brien, A.J.—December 6, 2013.

OPINION
On September 16, 2013, I entered a non-jury verdict in favor of defendant in this action in which plaintiff is seeking possession

of an apartment rented to defendant. On September 24, 2013, plaintiff filed a Notice of Appeal to the Commonwealth Court.
Although the Notice of Appeal states that the appeal is “from the Order entered in this matter on the 15th of September, 2013,” this
does not change the fact that my decision “amounted to a verdict or decision, not a final judgment. Thus, the proper procedure was
for [plaintiff] to file post-trial motions following [my] decision.” Lenhart v. Cigna Companies, 824 A.2d 1193 (Pa. Super. 2003). Post-
trial motions have never been filed in the instant case.

Thus, I have been deprived of the opportunity to rectify the alleged error(s) plaintiff presumably wishes to argue in the
Commonwealth Court. I will not opine, at this time, on whether I erred in finding for defendant because I anticipate that the
Commonwealth Court will dismiss plaintiff ’s appeal because no issues have been preserved for appellate review. Liparota v. State
Workman’s Insurance Fund, 722 A.2d 253 (Pa. Cmwlth. 1999).

BY THE COURT:
/s/O’Brien, A.J.
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Commonwealth of Pennsylvania v.
Shawn Collington

Criminal Appeal—Sentencing (Discretionary Aspects)—Probation Violation—Technical Violation Only

No. CC 201202924. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—May 21, 2014.

OPINION
On June 13, 2012, Appellant, Shawn Collington, entered a plea of nolo contendere to Simple Assault1 based on allegations of

domestic violence, and this Court sentenced him to two years probation. On August 21, 2013, only two months after being placed
on probation, Appellant was arrested and charged with Harassment2 and Terroristic Threats3 involving the same victim. He was
then detained by probation for violating his probation with similar new charges. These charges were subsequently dismissed by
the magistrate at the victim’s request.4 However, at Appellant’s probation violation hearing on January 21, 2014, his probation was
revoked based on his failure to notify his probation officer of a change of address. By that time, he had been incarcerated on his
probation detainer for five months. Furthermore, his mental health diagnosis and treatment needs were brought to this Court’s
attention. At his violation hearing, based on his PRS (Prior Record Score) of two, this Court revoked his probation and imposed a
standard range sentence of five to ten months incarceration and fourteen months consecutive probation with the added supervi-
sion condition that he be released to JRS (Justice Related Services) to address his mental heath and drug addiction treatment
needs. This Court denied Appellant’s Post Sentence Motion on February 6, 2014. Appellant filed a Notice of Appeal on February
19, 2014 and a Concise Statement of Errors Complained Of on March 12, 2014.

MATTERS COMPLAINED OF ON APPEAL
Appellant asserts that the Court erred in imposing an excessive sentence based on a technical violation. (Statement of Matters

Complained of on Appeal, p. 3) Appellant asserts that the sentence was improperly based on the dismissed charges and not the
technical violation. Id.

DISCUSSION
Appellant does not dispute that he violated his probation by failing to notify his probation officer of a change of address but he

asserts that his sentence is excessive given his technical violation. In order to address an alleged sentencing error, this Court notes
that Appellant must first establish a substantial question that his sentence is 1) inconsistent with a specific provision of the
Sentencing Code; or 2) contrary to the fundamental norms which underlie the sentencing process. Id. at 364. 42 Pa.C.S. §9781(b);
Commonwealth v. Urrutia, 653 A.2d 706, 710 (Pa. Super. 1995). This determination is evaluated on a case by case basis.
Commonwealth v. House, 537 A.2d 361, 364 (Pa.Super. 1988). An allegation that a court imposed an excessive sentence based on
technical probation violations is considered to raise a substantial question. Commonwealth v. Schutzues, 54 A.3d 86, 98-99
(Pa.Super. 2012).

The standard of review with respect to sentencing is whether the court abused its discretion. Commonwealth v. Smith, 673
A.2d 893, 895 (Pa. 1996). A court will not have abused its discretion unless “the record discloses that the judgment exercised
was manifestly unreasonable, or the result of partiality, prejudice, bias or ill-will.” Id. In sentencing Appellant, this Court must
consider the protection of the public, the rehabilitative needs of the offender, and the gravity of the offense as it relates to the
victim and the community. 42 P.C.S.A. 9721(b). The Court may not impose a sentence of total confinement upon revocation
unless it finds that: 1) the defendant has been convicted of another crime or 2) the conduct of the defendant indicates that it is
likely that he will commit another crime if he is not imprisoned or 3) such a sentence is essential to vindicate the authority of
the court. 42 Pa.C.S.A. § 9771(c).

In this case, Appellant does not dispute that he violated probation by relocating within two months of being placed under super-
vision and failing to notify the Parole Officer of a change in address, thereby making meaningful supervision impossible. While
this Court expressed concern over Appellant’s frequent incidents of violence, specifically regarding his paramour, the victim
in the case sub judice, this concern was raised in the context of addressing rehabilitative needs. Furthermore, this Court was
presented information regarding mental health and/or drug and alcohol treatment needs which the Court considered to be
important to Appellant’s rehabilitation. This Court based its determination that Appellant violated probation exclusively on
the technical violation. Once probation is revoked, the Court’s sentencing alternatives are the same as they were at the time
of the initial sentencing. Schutzues, 54 A.3d at 98-99. Thus the Court could have imposed a maximum sentence of one to two
years incarceration.

The imposition of a new sentence following the revocation of probation “is vested within the sound discretion of the trial court,
which, absent an abuse of that discretion, will not be disturbed on appeal.” Commonwealth v. Smith, 669 A.2d 1008, 1011 (Pa.Super.
1996). After revoking his probation, this Court resentenced Appellant on the Simple Assault charge to five to ten months incar-
ceration with a fourteen month probation period to be served consecutively. He was paroled into JRS and in effect, received a time-
served sentence. This sentence rests squarely within the middle of the standard range of the Pennsylvania Guidelines on
Sentencing given his PRS of two. Since the sentence is within the standard range, it is presumed not to be excessive. Rita. v. United
States, 551 U.S. 338 (2007).

In imposing this sentence, the Court has considered both Appellant’s rehabilitative needs as well as the safety of the commu-
nity and the ability of the Appellant to be successfully supervised within the community. The Court notes that, despite the with-
drawal of prior and subsequent Simple Assault and Terroristic Threats charges by his paramour, Appellant’s history of violent
behavior indicates that, absent appropriate remedial measures, he presents a danger to others. Given Appellant’s violent history
and, in particular, his history with his paramour, the Court did not abuse its discretion by mandating confinement pending release
to JRS for treatment. Furthermore, Appellant’s unwillingness to keep his probation officer abreast of his current address
evidences an unwillingness to submit to community supervision. Therefore, incarceration was necessary both to provide appro-
priate therapeutic intervention designed to address conduct likely to result in additional criminal charges and to vindicate the
authority of the Court.

Since the new sentence was based on technical violations and treatment needs, and not dismissed criminal charges, this Court
did not err in sentencing Appellant, with his history and pattern of aggressive behavior, to a standard range sentence of incarcer-
ation with a JRS plan that permits Appellant the opportunity to rehabilitate.
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CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 18 Pa.C.S. § 2701(a)(3).
2 18 Pa.C.S. §2709(a)(4).
3 18 Pa.C.S. §2706(a)(1).
4 This Court notes that Appellant’s paramour was the victim in the above-captioned case and in numerous prior incidents of domestic
violence leading to criminal charges being filed.

Commonwealth of Pennsylvania v.
Michael Ellis

Criminal Appeal—Sufficiency—Sentencing (Discretionary Aspects)—Suppression—No Consent to a Blood Draw

No. CC 201203801. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—May 7, 2014.

OPINION
On April 18, 2012, Appellant, Michael Ellis, was convicted by a jury of his peers of one count each of Fleeing or Alluding, DUI-

.16 or higher, DUI-causing accident, DUI-General Impairment, Recklessly Endangering Another Person (REAP), Driving Under
Suspension and numerous summary offenses. Appellant was sentenced to an aggregate sentence of 21 to 72 months incarceration
with a consecutive period of three year probation.1 Appellant’s Post Sentence Motion was denied on August 5, 2013 and Appellant
filed a Notice of Appeal on September 4, 2014. Appellant filed a Statement of Errors Complained of on Appeal on February 19, 2014.

MATTERS COMPLAINED OF ON APPEAL
In his Concise Statement Appellant raises three issues on appeal. Appellant alleges that the evidence was insufficient to sustain

the REAP conviction because it failed to establish that Appellant placed Officer Labella in danger of death or serious bodily injury.
Next, Appellant claims that a blood draw was taken without a valid consent. Lastly, Appellant alleges that the sentence was mani-
festly excessive as the Court failed to consider his rehabilitative needs. Concise Statement of Errors to be Raised on Appeal, p. 4.

SUMMARY OF THE CASE
Officer Elizabeth Vitalbo of the Pittsburgh Police Department testified that she was on patrol duty on December 31, 2011, with

her partner, Officer Jeffrey Labella. (Transcript of Jury Trial of April 17-18, 2013, hereinafter TT 36) At approximately 3:40 a.m.,
the officers observed a black Jeep in front of them that was swerving. Id. After observing numerous traffic violations, the officers
activated their lights and sirens and attempted to conduct a traffic stop. (TT 37) The Jeep stopped but was not placed in park, as
the car continued to inch forward. (TT 39) The officers ordered the car to come to a complete stop, at which point the officers
approached on foot and encountered Appellant, Michael Ellis. (TT 39-41) Officer Vitalbo smelled alcohol upon approaching the
vehicle, and observed that Appellant’s eyes appeared glassy and bloodshot and his speech was slurred. (TT 41-42) Appellant failed
to comply with the officers’ verbal instructions to put the car in park. (TT 42) Instead, Appellant suddenly turned the steering
wheel sharply in the direction of Officer Labella and drove away at a rapid speed. Id. Officer Labella had to jump backwards to
avoid getting struck by Appellant’s vehicle. (TT 43) Following a twenty minute pursuit, Appellant was apprehended after hitting
numerous parked cars and a telephone pole. (TT 43-44)

Officer Labella testified similarly to the incident. He testified that he observed erratic driving with numerous traffic violations,
that the car failed to fully comply with the instruction to stop, and eventually he was forced to jump back to avoid being struck as
Appellant attempted to flee.

Officer Kevin Walters, also from the City of Pittsburgh police force, testified that he spoke with Appellant at the hospital on the
night of the incident. (TT 113) The officer informed Appellant that his blood had been drawn, and asked Appellant for permission
to test the sample because the officers believed he may have been drinking and driving. Id. Officer Walters testified that Appellant
consented. Id. The result of Appellant’s testing revealed a blood alcohol content of .242. (TT 129)

DISCUSSION
Pretrial

Appellant claims that this Court erred in denying Appellant’s Motion to Suppress. Appellant asserts that the testimony adduced
at trial established that Appellant did not consent to a blood draw, and further was not in a physical or mental state to consent. The
standard of review in determining whether the trial court appropriately denied the suppression motion is whether the record
supports the factual findings and whether the legal conclusions drawn from these facts are correct. Commonwealth v. Stevenson,
894 A.2d 759, 769 (Pa.Super. 2006).

Officer Walters testified at the suppression hearing that Appellant was able to answer all of his questions, and specifically stated
that Appellant gave permission for blood that had already been drawn from him to be tested for blood alcohol content. (Transcript
of Suppression Hearing of April 16, 2013, hereinafter PT, at 5) Had Appellant refused, the officer testified that he would have
documented the refusal in his paperwork. Id.2 Officer Walters’ paperwork had no indication of any refusal by Appellant.

In contrast, Appellant testified that he didn’t recall seeing Officer Walters at the hospital that night, but later said that the
officer arrived at the hospital after the blood draw. Appellant stated he twice clearly indicated his refusal to the blood draw, yet
the nurse in question failed to verify this information.3 Appellant described his injuries as severe, yet he was able to leave the
hospital that night on foot. Appellant was deemed not credible as his statements were inconsistent and self-serving. Therefore, this
Court concluded that Appellant consented to the blood test and properly denied the Motion to Suppress.
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Trial
Appellant claims that the evidence was insufficient to support the verdict on the charge of REAP. The test for reviewing a

sufficiency of the evidence claim is well settled:

[W]hether, viewing the evidence in the light most favorable to the Commonwealth as verdict winner and drawing all proper
inferences favorable to the Commonwealth, the jury could reasonably have determined all elements of the crime to have been
established beyond a reasonable doubt... This standard is equally applicable to cases where the evidence is circumstantial
rather than direct so long as the combination of the evidence links the accused to the crime beyond a reasonable doubt.

Commonwealth v. Hardcastle, 546 A.2d 1101, 1105 (Pa. 1988) (citations omitted).

Recklessly Endangering Another Person is defined as follows:

A person commits a misdemeanor of the second degree if he recklessly engages in conduct which places or may place
another person in danger of death or serious bodily injury.

18 P.S. § 2705. Appellant alleges that the evidence was insufficient to establish that Appellant placed Officer Labella in danger of
death or serious bodily injury. Appellant is incorrect. Two officers testified that Appellant’s actions (sharply turning the steering
wheel in the direction of Officer Labella while simultaneously rapidly accelerating onto the road) caused Officer Labella to quickly
take evasive action to prevent his feet from getting run over or worse. These facts support the conviction on the REAP count.

Sentencing
Lastly, Appellant argues that the Court erred at his sentencing by exclusively focusing on punishment and failing to give appro-

priate weight to numerous factors suggested by Appellant, specifically his rehabilitative needs and the nature and characteristics
of Appellant. Before addressing the substantive issue, Appellant must raise a substantial question that his sentence is not appro-
priate under the Sentencing Code. 42 P.S. § 9781(b); Commonwealth v. Urrutia, 653 A.2d 706, 710 (Pa.Super. 1995). The determi-
nation of whether a particular issue constitutes a “substantial question” can only be evaluated on a case by case basis.
Commonwealth v. House, 537 A.2d 361, 364 (Pa.Super. 1988). It is appropriate to allow an appeal “where an appellant advances
a colorable argument that the trial judge’s actions were: (1) inconsistent with a specific provision of the sentencing code;
or (2) contrary to the fundamental norms which underlie the sentencing process.” Commonwealth v. Losch, 535 A.2d 115,
119-120 n. 7 (Pa.Super. 1987).

An allegation that a sentencing court “failed to consider” or “did not adequately consider” certain factors does not raise a sub-
stantial question that the sentence was inappropriate. Commonwealth v. McKiel. 427 Pa.Super. 561, 629 A.2d 1012 (1993);
Commonwealth v. Williams, 386 Pa.Super. 322, 562 A.2d 1385 (1989) (en banc). Such a challenge goes to the weight accorded
the evidence and will not be considered absent extraordinary circumstances. McKiel, 427 Pa.Super. at 564, 629 A.2d at 1013.

Commonwealth v. Urrutia, 653 A.2d 706, 710 (Pa.Super. 1995). Therefore, Appellant’s allegation of error, that this Court failed to
consider both the nature and characteristics of the defendant, as well as the rehabilitative needs of Appellant, has not established
a substantial question for appellate review.

Assuming, arguendo, that Appellant had raised a substantial question, the standard of review with respect to sentencing is
whether the sentencing court abused its discretion. Commonwealth v. Smith, 673 A.2d 893, 895 (Pa. 1996). A court will not have
abused its discretion unless “the record discloses that the judgment exercised was manifestly unreasonable, or the result of
partiality, prejudice, bias or ill-will.” Id. It is not an abuse of discretion if the appellate court may have reached a different
conclusion. Grady v. Frito-Lay, Inc., 613 A.2d 1038, 1046 (Pa. 2003).

This Court considered numerous factors in sentencing Appellant, including two Pre-Sentence reports. (Transcript of Sentencing
hearing of July 24, 2013, hereinafter ST at 2) The Pennsylvania Supreme Court has held:

Where pre-sentence reports exist, we shall continue to presume that the sentencing judge was aware of relevant infor-
mation regarding the defendant’s character and weighed those considerations along with mitigating statutory factors…
Having been informed by the pre-sentence report, the sentencing court’s discretion should not be disturbed.

Commonwealth v. Devers, 546 A.2d 12, 18 (Pa.Super. 1988).

When imposing a sentence, this Court is required to consider, among other things, the protection of the public, the gravity of
the offence in relation to the impact on the victims and community and the rehabilitative needs of the defendant. 42 P.S. § 9721(b).
This Court sentenced Appellant on his fifth DUI and second driving under suspension while under the influence to an aggregate
sentence of 21 to 72 months. While Appellant clearly evidences a substantial need for treatment for his addiction issues, this Court
must also consider its duty to the public and the numerous potential victims should Appellant continue to drink and drive. The
public, which this Court is sworn to protect, would remain at substantial risk if Appellant had remained at large. Despite four
previous DUI convictions, Appellant has failed to change his criminal ways. Appellant’s sentence in the standard range of
the Sentencing Guidelines was more than adequately supported by the record. In fact, this Court would have been justified
in sentencing in the aggravated range, given his long-standing and continued inability or unwillingness to conform his driving
behavior to the reasonable rules of society. Therefore, this Court did not err in sentencing Appellant.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 Count 1, Fleeing and Eluding, 15 to 30 months with consecutive three years probation; Count 2, DUI-.16 or Higher, (second offense
within ten years, fifth overall), 15 to 60 months concurrent with Count 1; Count 5, REAP, two years probation concurrent with Count
1; and Count 7, Driving Under Suspension (BAC .02 or Greater 2nd Offense), 6 to 12 months consecutive.
2 This Court notes that the officer could have obtained the results of the blood test with a valid warrant without consent of
Appellant. See Commonwealth v. Miller, 996 A.2d 508 (Pa. Super 2010).
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3 Appellant called the ER nurse as a witness at his suppression hearing who testified that she did not remember seeing Appellant
the night of his injury. Upon review of her notes, she testified that she drew Appellant’s blood but did not recall Appellant being
asked to consent for a blood draw, because obtaining consent was not her responsibility. (PT 25-26)

Commonwealth of Pennsylvania v.
Leland Lamar Davis

Criminal Appeal—Suppression—Identification—Sentencing (Discretionary Aspects)—
Sufficiency—Homicide—Weight of the Evidence—Search Warrant—DNA

No. CC 201015949. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—June 10, 2014.

OPINION
PROCEDURAL HISTORY

Appellant, Leland Davis, was charged by criminal information (CC 201015949) with one count of criminal homicide,1 one count
of carrying a firearm without a license,2 and one count of person not to possess a firearm.3

Appellant filed a motion to suppress on September 9, 2011, which was heard on January 5, 2012, and denied that same day.
Appellant proceeded to a jury trial on August 30-September 4, 2012, at the conclusion of which Appellant was found guilty of

third degree murder, carrying a firearm without a license, and person not to possess a firearm.
On December 4, 2012, Appellant was sentenced by the Trial Court to the following:
Count one: third degree murder – twenty to forty years incarceration;
Count two: carrying a firearm without a license – three to six years incarceration to be served consecutive to the period of

incarceration imposed at count one;
Count three: person not to possess – no further penalty.
On December 6, 2012, Appellant filed a post sentence motion, which was denied on March 12, 2013.
On April 11, 2013, Appellant filed a notice of appeal. Following the grant of an extension of time, Appellant’s Concise Statement

was due January 1, 2014. Appellant filed his Concise Statement on January 9, 2014. The Trial Court will consider each issue raised
by Appellant, although Appellant’s Concise Statement was not timely filed.

STATEMENT OF ERRORS ON APPEAL
Appellant’s claims are set forth below exactly as Appellant presented them.

a. Did the trial court err when it denied Defendant’s Motion to Suppress Officer Harrison’s in court identification when
evidence of record demonstrated that Officer Harrison lacked the ability to make a independent identification of
Defendant at the time of the incident here in question and only identified Defendant when he saw him at a preliminary
hearing dressed in a jail uniform?
b. Did the trial court err when it denied Defendant’s Motion to Suppress the search warrant for Defendant’s DNA where
said search warrant was not based on probable cause and/or where said search warrant contained material misrepre-
sentations of Jameelah Miller thereby rendering it invalid?
c. Did the trial court abuse its discretion at sentencing when it sentenced Defendant to a period of incarceration of twenty
(20) to forty (40) years incarceration and three (3) to six (6) years incarceration consecutively?
d. Did the trial court err when it denied Defendant’s Motion for Judgment of Acquittal where the Commonwealth failed
to prove beyond a reasonable doubt that Defendant was the individual who shot the victim herein?
e. Did the trial court err when it denied Defendant’s Motion for Judgment of Acquittal where the Commonwealth failed
to present sufficient evidence to prove that Defendant was either in possession of a firearm or that Defendant possessed
a concealed firearm at the time of the incident here in question?
f. Did the trial court err when it denied Defendant’s Motion for a New Trial where the jury’s verdict of Murder in the
Third Degree was based on such vague and speculative evidence so as to “shock the conscience”?
g. Did the trial court err when it denied Defendant’s Motion for a New Trial where the jury and the trial court’s verdicts
convicted Defendant of firearms offenses was based on such vague and speculative evidence so as to “shock the
conscience”?
h. Did the trial court err when it denied Defendant’s Motion in Limine to exclude the DNA report and any conclusions
therein where said reports exceeded the permissible purpose for which Pennsylvania Courts admit DNA evidence?
i. Did the trial court err when it denied trial counsel’s request for a missing witness jury instruction relative to Jameelah
Miller?

FINDINGS OF FACT
On October 25, 2008, Tamir Thomas attended a birthday party for Jason Lewis at the Elks Club in McKeesport, Allegheny

County. Appellant was also in the Elks Club that evening, wearing a black and white baseball cap. Parts of his movement inside the
club were captured by video surveillance equipment. Shortly before 3:00 A.M., Thomas and Lewis left the Elks Club and began to
walk down Walnut Street towards their car. (T.T. 50, 87-89, 91, 116, 273-279).4 At the same time, several police officers were
patrolling the area for crowd control as patrons exited the Elks Club. (T.T. 100-101, 104, 112-113).

As Thomas and Lewis were walking on Walnut Street towards 12th Street, Appellant approached Thomas from behind and shot
him once in the back of the head. Thomas immediately fell to the ground. (T.T. 57, 59, 78, 91). Lewis did not see Appellant but
instead fell to the ground for cover when he heard the gunshot. After a few seconds Lewis tried to help Thomas stand up until he
realized that Thomas had been shot in the head and was fatally wounded. (T.T. 92). Thomas was pronounced dead on the scene; he
died as a result of a single penetrating gunshot wound to the head which caused immediate lethal injury to the left cerebellum and
brain stem. (T.T. 60, 78-79, 84).
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Several officers arrived on scene almost immediately after hearing the single gunshot. (T.T. 101, 105). As Officer Jon Harrison
was driving towards the scene on 12th Street, he saw Appellant running towards him with a gun in his hand and away from the
area of the shooting. Appellant was wearing the same black and white baseball cap he was wearing in the Elks Club. (T.T. 116-117).
Officer Harrison immediately exited his vehicle, drew his weapon, and ordered Appellant to stop. Appellant ignored him and ran
down Tube Works Alley. (T.T. 116, 118).

Officer Harrison pursued Appellant down the alley, continuously yelling for Appellant to stop. Appellant lost his footing and fell
in front of a white vehicle, and Officer Harrison took cover behind the vehicle. (T.T. 118-120). As Officer Harrison approached
Appellant, he came within ten feet of him and noticed that his firearm and hat were gone. Appellant continued to disobey Officer
Harrison’s orders to remain still. (T.T. 121-123). Appellant managed to regain his footing and ran away from Officer Harrison, this
time climbing over a fence and ultimately escaping. (T.T. 124-126).

Police recovered a semiautomatic pistol (40 caliber Smith & Wesson Glock) and a black and white hat from underneath the white
vehicle that Appellant fell in front of during the foot chase. A jacket was also found where Appellant climbed over the fence. (T.T.
53-54, 127, 192, 197). The recovered gun was test fired; the cartridge casings were compared to the cartridge casing recovered out-
side the Elks Club where Thomas was shot, and the bullet fragment found within Thomas’s brain was also compared to a test fired
bullet. Based on this analysis, the crime lab determined that both the cartridge and the bullet fragment were discharged from that
firearm. (T.T. 78, 200-201, 211-212). Based on the identification of Appellant from the surveillance video, a warrant was obtained
to collect Appellant’s DNA. DNA evidence recovered from the pistol and hat indicated that Appellant could not be excluded as a
contributor. (T.T. 308, 314, 344-345, 348-358). Appellant was arrested and charged as noted hereinabove. 

DISCUSSION
I.

Appellant alleges in his first claim that the Trial Court erred in denying Appellant’s motion to suppress Officer Harrison’s in
court identification.

The Pennsylvania Supreme Court has enunciated the standard of review for a trial court’s denial of a motion to suppress
as follows:

Our standard of review in addressing a challenge to a trial court’s denial of a suppression motion is whether the factual
findings are supported by the record and whether the legal conclusions drawn from those facts are correct …. [W]e must
consider only the evidence of the prosecution and so much of the evidence of the defense as remains uncontradicted when
read in the context of the record as a whole. Those properly supported facts are binding upon us and we may reverse only
if the legal conclusions drawn therefrom are in error.

Commonwealth v. Thompson, 985 A.2d 928, 931 (Pa. 2009) (citations and quotations omitted). Specifically, in Appellant’s motion to
suppress he alleged the following:

28. Opportunity to view criminal at the time of the crime: Based on Detective Ruckel’s affidavit of probable cause and his
testimony at the preliminary hearing, Officer Harrison specifically said that he could not identify the actor because he
did not get a good look at his facial features.
29. Accuracy of witness’s prior identification: Officer Harrison described the suspect as a light-skinned black male. This
description is inaccurate because Mr. Davis has a dark complexion.
30. Length of time between the crime and the identification: The crime occurred on October 25th 2008. The identification
at the preliminary hearing occurred on December 3, 2010—over two years later. At no time during the two year interim
did Officer Harrison ever inform a detective that he might be able to identify the suspect. At no time did Officer Harrison
ever view a photo array or a line-up.
31. The record in this case establishes conclusively that Officer Harrison’s in-court identification of Mr. Davis is based
solely on his ability to see Mr. Davis immediately preceding the preliminary hearing, and not based on his ability to see
the actor on the night of the shooting. Consequently, the in-court identification should be suppressed.

Omnibus Pretrial Motion, September 9, 2011 (emphasis in original).

In reviewing the propriety of identification testimony, the reviewing court must determine whether, under the totality of the
circumstances, the identification is reliable. Commonwealth v. Moye, 836 A.2d 973, 976 (Pa. Super. 2003). When the allegedly
unreliable identification occurs in a courtroom, the identification is reviewed as follows:

The suggestive quality arising from a courtroom confrontation is created by the fact that the accused is clearly designated
by his role in the proceeding as the suspected perpetrator prior to the identification. The type of inherent suggestiveness
present in all one-to-one confrontations is present, and to some extent magnified, where the identification is made in open
court…. Nevertheless, the key in determining the admissibility of such evidence is not simply the suggestiveness of the
circumstances surrounding the identification but rather the likelihood of misidentification.

Commonwealth v. Ferguson, 475 A.2d 810, 815 (Pa. Super. 1984). Several factors to be considered include the witness’s opportunity
to view the perpetrator during the event, the witness’s degree of attention during the event, the accuracy of prior descriptions of
the perpetrator, the witness’s level of certainty regarding the identification, and the time lapse between the event and the identifi-
cation. Commonwealth v. Brown, 23 A.3d 544, 558 (Pa. Super. 2011).

At the conclusion of the suppression hearing, the Trial Court made the following findings of fact: (1) Officer Harrison had over
eleven years of experience as a patrol officer; (2) during the early morning hours of October 25, 2008, Officer Harrison was
patrolling the area surrounding the Elks Club; (3) Officer Harrison heard a single gunshot at 3:00 A.M.; (4) when Officer Harrison
looked in the direction of the gunshot he saw a black male running away from the Elks Club and towards him with a gun in his
hand; (5) Officer Harrison exited his vehicle and pursued the actor on foot down an alley off of 12th Street; (6) at this point Officer
Harrison was too far from the actor to make out any identifying characteristics besides his skin color; (7) Officer Harrison lost
sight of the actor briefly before shouting verbal commands to stop, which were ignored; (8) Officer Harrison caught up to the actor
when the actor lost his footing; (9) at that point Officer Harrison was approximately seven feet away from the actor in an alley
well-lit by streetlights and lights on surrounding buildings; (10) Officer Harrison held the actor at gunpoint for fear of a gun fight
given that he previously saw the actor holding a firearm; (11) while focusing on the actor’s face, eyes, and hands, he noticed that
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the actor was no longer holding the firearm; (12) the actor again disregarded Officer Harrison’s instructions to remain still; (13)
the actor stood up abruptly and fled through adjacent yards and alleyways, preventing Officer Harrison from apprehending him
that early morning; (14) Appellant’s preliminary hearing was held on December 3, 2010; (15) upon seeing Appellant appear in the
courtroom, Officer Harrison immediately recognized him as the actor he had chased on October 25, 2008; and (16) Officer Harrison
immediately notified Detective Ruckel of his identification. (M.T. 35-40).5

Based on those findings of fact, the Trial Court found that an independent basis existed for Officer Harrison’s identification of
Appellant. Specifically, the Trial Court held that:

Certainly his degree of attention at that time, given the circumstances where he believed that a shooting had
occurred and he himself was potentially going to be involved in a gunfight or exchange of gunfire with a person armed
with deadly force and level of certainty demonstrated at this time overrides the two other factors to the extent that the
motion to suppress based on suggestiveness at the preliminary hearing or earlier description as to skin color are over-
ridden by the opportunity and the focus of the officer at the time.

And there is certainly independent basis for the identification and the Court will deny that particular aspect of the
motion.

(M.T. 40-41). The record supports the Trial Court’s findings and conclusion that the identification had an independent basis and
was reliable, and thus the Trial Court properly denied Appellant’s motion to suppress and permitted the in-court identification. See
Commonwealth v. Richardson, 500 A.2d 1200, 1201-1202 (Pa. Super. 1985) (identification of defendant after victim saw defendant
in courtroom at preliminary hearing was reliable as victim had ample time to view defendant during attack). 

Appellant’s claim is without merit.

II.
Appellant alleges in his second claim that the Trial Court erred in denying Appellant’s motion to suppress the search warrant

for Appellant’s DNA based on the dual arguments that: (1) the search warrant was not based on probable cause; and, (2) the search
warrant contained material misrepresentations of Jameelah Miller. The first argument is without merit and the second argument
is waived.6

An application for a warrant is supported by probable cause if based on the totality of the circumstances set forth in the
affidavit, there is a fair probability that evidence of a crime will be found in a particular place. Commonwealth v. Jones, 988 A.2d
649, 655 (Pa. 2010). The standard of review is whether or not there is substantial evidence in the record to support the decision to
issue the warrant. Jones, 988 A.2d at 655. At the conclusion of the suppression hearing, the Trial Court found that based on the
totality of the circumstances, probable cause existed to support the issuance of the warrant, specifically stating:

As to the warrant for the search for the DNA, the Court has reviewed the warrant. In light of the applicable law in terms
of the totality of the circumstances stated in the warrant and the common sense approach that is granted to the [issuing
authority] and review [by this] court and [in] this regard, [the] Court finds in this instance within its four corners that
the author of the warrant [. . .] has sufficient detail and logical connection to the original crime, as well as the circum-
stances of the subsequent investigation that unfolded regarding their investigation, and the probable cause is certainly
stated here.

(M.T. 41-42). The record supports the Trial Court’s findings and conclusion that the warrant was supported by probable cause, and
the Trial Court properly denied the motion to suppress. See Commonwealth v. Madison, 462 A.2d 485, 493 (Pa. 1983) (warrant
authorizing search of person for blood, hair, and fingernail samples supported by probable cause based on finding of bloody hand-
gun at the scene, indicia at the scene, and evidence that defendant had recently been in a fight).

Appellant’s claim is without merit.

III.
Appellant alleges in his third claim that the Trial Court abused its discretion in imposing consecutive sentences. This claim is

without merit.
Generally, the decision of whether to run sentences concurrently or consecutively lies in the sound discretion of the

sentencing court. Commonwealth v. Hoag, 665 A.2d 1212, 1214 (Pa. Super. 1995). A challenge to the decision to sentence
consecutively rather than concurrently will only raise a substantial question where that decision “raises the aggregate
sentence to, what appears upon its face to be, an excessive level in light of the criminal conduct at issue in the case.”
Commonwealth v. Dodge, 77 A.3d 1263, 1269 (Pa. Super. 2013). Appellant was convicted of third degree murder for shoot-
ing Tamir Thomas in the back of the head and was sentenced to an aggregate term of incarceration of twenty-three to forty
six years. In so sentencing, the Trial Court considered several factors, including: (1) the sentencing guidelines; (2) a
presentence report; (3) statements made on Appellant’s behalf by Appellant’s mother, grandmother and Mr. Grayson; (4) eight
letters outlining how the murder of Tamir Thomas has affected the lives of those individuals; and (5) offenses not accounted for
in the prior record score. The Trial Court noted that Appellant has failed to avail himself of family sussport, and “has had
the opportunity to be maintained in the community without success. He’s repeatedly returned to a course of conduct of
violence and endangerment of other persons.” (S.T. 12-14). Appellant has not set forth a plausible argument that his aggre-
gate sentence is prima facie excessive given the extensive and violent criminal conduct at issue, and thus Appellant has
failed to raise a substantial question.7 See Commonwealth v. Pollard, 832 A.2d 517, 526-527 (Pa. Super. 2003) (sentence
reasonable and not excessive where judge considered presentence report, victim impact statements, and defendant’s allocution
before imposing consecutive sentences of twenty to forty years for third degree murder five to fifteen years for conspiracy,
and one to two years for abuse of corpse).

Appellant’s claim is without merit.

IV.
Appellant alleges in his fourth claim that the Trial Court erred in denying Appellant’s motion for judgment of acquittal based

on the argument that the Commonwealth failed to prove beyond a reasonable doubt that Appellant was the person who shot the
victim. This claim is without merit.
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The standard of review for sufficiency of the evidence claims has been stated thusly:

The standard we apply when reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at
trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and substi-
tute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact
may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proving every element
of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying the above test,
the entire record must be evaluated and all evidence actually received must be considered. Finally, the trier of fact while
passing upon the credibility of witnesses and the weight of the evidence produced is free to believe all, part or none of
the evidence.

Commonwealth v. Gray, 867 A.2d 560, 567 (Pa. Super. 2005).

With respect to identification testimony, the Superior Court has held as follows:

Evidence of identification need not be positive and certain to sustain a conviction. Although common items of clothing
and general physical characteristics are usually insufficient to support a conviction, such evidence can be used as other
circumstances to establish the identity of a perpetrator. Out-of-court identifications are relevant to our review of
sufficiency of the evidence claims, particularly when they are given without hesitation shortly after the crime while
memories were fresh. Given additional evidentiary circumstances, any indefiniteness and uncertainty in the identifi-
cation testimony goes to its weight.

Commonwealth v. Orr, 38 A.3d 868, 874 (Pa. Super. 2011) (citations and quotations omitted).
The evidence here regarding the identity of the shooter established that: (1) an individual with a black and white hat was seen

inside the Elks Club on surveillance video on the night of the shooting; (2) Officer Harrison was patrolling the area of the Elks Club
when he heard a single gunshot; (3) as he drove towards the scene of the shooting he immediately saw an individual running away
from the scene on 12th Street with a firearm in his hand; (4) during a foot chase the individual discarded his hat and firearm;
(5) the hat and firearm were recovered; (6) it was determined that the recovered firearm discharged the casing found near the
Elks Club and discharged the bullet that became a fragment when it struck the skull of Tamir Thomas; (7) Officer Harrison iden-
tified Appellant as the individual he chased that evening and who discarded the weapon; and, (8) the DNA evidence from the hat
and firearm, although not dispositive, strongly corroborated the identification testimony of Officer Harrison. (T.T. 115-117, 127,
201, 211-212, 228-229, 344-345, 348-358).

As discussed hereinabove, the identification by Officer Harrison was properly admitted as evidence. See supra, p. 7-11. This
evidence was sufficient to establish that Appellant was the individual who shot Tamir Thomas, and thus the Trial Court did not err
in denying the motion for judgment of acquittal. Commonwealth v. Collins, 70 A.3d 1245, 1249-1250 (Pa. Super. 2013) (evidence
sufficient to support first degree murder conviction where: (1) witnesses saw defendant and a co-defendant approaching scene of
the crime prior to the shooting; (2) flee the scene immediately after the shooting; and (3) evidence showed that victim died from
gunshot wounds from two separate guns); Commonwealth v. Coleman, 532 A.2d 477, 484 (Pa. Super. 1987) (evidence sufficient to
establish each element of carrying a firearm without a license where two witnesses heard a gunshot and saw defendant holding a
gun with smoke emitting from the barrel, and ballistics evidence was found at the scene, even though the gun was not recovered).
See also Commonwealth v. Trippett, 932 A.2d 188, 198-199 (Pa. Super. 2007) (it is outside the purview of the Superior Court’s
review to rule on the credibility of witnesses).

Appellant’s claim is without merit.

V.
Appellant alleges in his fifth claim that the Trial Court erred in denying Appellant’s motion for judgment of acquittal based on

the argument that the Commonwealth failed to prove beyond a reasonable doubt either that Defendant was in possession of a
firearm or possessed a concealed weapon at the time of the incident.

Appellant was convicted of carrying a firearm without a license and person not to possess a firearm. A violation of Section 6106
occurs where an individual “carries a firearm concealed on or about his person [. . .] without a valid and lawfully issued license”
(18 Pa. C.S. § 6106); Section 6105 mandates that an individual who has been convicted of an enumerated offense within or without
this Commonwealth “shall not possess, use, control, sell, transfer or manufacture or obtain a license to possess, use, control, sell,
transfer or manufacture a firearm in this Commonwealth” (18 Pa. C.S. § 6105).

The Trial Court has set forth a detailed recitation of facts hereinabove and incorporates that by reference for present purposes.
Briefly stated, the record demonstrates that: (1) Officer Harrison was patrolling the area of the Elks Club when he heard a single
gunshot; (2) as he drove towards the scene of the shooting he immediately saw an individual running away from the scene on 12th
Street with a firearm in his hand; (3) during a foot chase the individual discarded his hat and firearm; (4) the firearm was recov-
ered; (5) it was determined that the recovered firearm discharged the casing found near the Elks Club and the bullet fragment
lodged in the brain of Tamir Thomas; (6) Officer Harrison identified Appellant as the individual he chased that evening and who
discarded the weapon; (7) Appellant did not have a license to carry a firearm; and (8) the parties stipulated in the simultaneous
nonjury proceeding that Appellant had been adjudicated of aggravated assault and recklessly endangering another person in 2001.
Most importantly, the jury viewed stills and portions of the Elks Club surveillance video of Appellant in the club. These allowed
the jury to identify Appellant in the club with the black and white hat on and conclude that while Appellant was in the club the
firearm was concealed, and Appellant only removed the firearm in order to shoot Tamir Thomas once Appellant followed him
outside the club. (T.T. 115-117, 127, 201, 211-212, 240, 273-279, 434).

This evidence was sufficient to establish that Appellant was carrying a concealed firearm without a license and while prohibited
from possessing a firearm, and thus the Trial Court did not err in denying the motion for judgment of acquittal. See Commonwealth
v. Lopez, 57 A.3d 74, 80 (Pa. Super. 2012) (evidence sufficient to sustain conviction for carrying a firearm without a license where
witnesses viewed defendant walking, and then viewed defendant with a gun, and ballistics evidence found in defendant’s bedroom
matched cartridge casings recovered at the scene).
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Appellant’s claim is without merit.

VI.
Appellant alleges in his sixth claim that the Trial Court erred in denying Appellant’s motion for new trial based on the argu-

ment that his conviction of third degree murder is against the weight of the evidence. Specifically, Appellant alleged in his post
sentence motion that the verdict of third degree murder was against the weight of the evidence based on arguments attacking:
(1) the credibility of Officer Harrison’s identification; (2) the reliability of the expert opinions regarding DNA; and (3) the
Commonwealth’s failure to call Jameelah Miller as a witness. Post Sentence Motion, December 6, 2012. This claim is without merit.

With respect to a weight challenge based on the credibility of witness testimony, the Superior Court has held:

When the challenge to the weight of the evidence is predicated on the credibility of trial testimony, our review of the trial
court’s decision is extremely limited. Generally, unless the evidence is so unreliable and/or contradictory as to make any
verdict based thereon pure conjecture, these types of claims are not cognizable on appellate review. Moreover, where the
trial court has ruled on the weight claim below, an appellate court’s role is not to consider the underlying question of
whether the verdict is against the weight of the evidence. Rather, appellate review is limited to whether the trial court
palpably abused its discretion in ruling on the weight claim.

Trippett, 932 A.2d at 198 (citations and quotations omitted). An abuse of discretion will only be found where the decision of the
trial court is “manifestly unreasonable or where the law is not applied or where the record shows that the action is a result of
partiality, prejudice, bias or ill-will.” Commonwealth v. Clay, 64 A.3d 1049, 1055 (Pa. 2013). Further, the fact finder is free to
believe all, part, or none of the testimony offered in assessing the credibility of witnesses. Commonwealth v. DeJesus, 860 A.2d
102, 107 (Pa. 2004). The Trial Court has detailed the law surrounding identification testimony hereinabove and incorporates that
by reference for present purposes. See supra p. 16.

The Trial Court has also detailed the particulars of Officer Harrison’s testimony hereinabove and incorporates that by refer-
ence for present purposes. See supra pp. 7-11, 16-17. That recitation and the record otherwise clearly established that Appellant
was the individual who shot and killed Tamir Thomas. Collins, 70 A.3d at 1251 (though circumstantial, verdict not against the
weight of the evidence where defense vigorously attacked credibility of witnesses but did not present independent exculpatory
evidence nor so undermine Commonwealth evidence as to render it unbelievable).

Appellant’s claim is without merit.

VII.
Appellant alleges in his seventh claim that the Trial Court erred in denying Appellant’s motion for new trial based on the argu-

ment that his firearms convictions were against the weight of the evidence. The Trial Court has detailed that part of the evidence
that supported a conviction for carrying a firearm without a license and person not to possess hereinabove. See supra p. 19. That
recitation and the record otherwise clearly established that Appellant concealed a firearm while he was not properly licensed and
was in fact prohibited from obtaining such a license. See Lopez, 57 A.3d at 80-81 (attacks on credibility challenge the weight of the
evidence, and the appellate court found that if preserved, the conviction for carrying a firearm without a license was not against
the weight of the evidence where the jury found the Commonwealth witnesses credible despite attempts to impeach). Appellant’s
claim is without merit.

VIII.
Appellant alleges in his eighth claim that the Trial Court erred in denying his motion in limine to exclude the conclusions stated

in Dr. Mark Perlin’s supplemental report regarding the DNA evidence introduced at trial, specifically the comparisons between
minor contributors. Appellant bases this argument on the claim that Dr. Perlin’s conclusion exceeds the purpose for which
Pennsylvania Courts have accepted statistical analysis of DNA evidence.8 This claim is without merit.

The admissibility of expert reports is within the sound discretion of the trial court, and the trial court’s determination will not
be reversed absent an abuse of discretion or an error of law. Commonwealth v. Foley, 38 A.3d 882, 887-888 (Pa. Super. 2012). Under
the Frye test:9

[N]ovel scientific evidence is admissible if the methodology that underlies the evidence has general acceptance in the rele-
vant scientific community. The Frye test is a two-step process. First, the party opposing the evidence must show that the
scientific evidence is novel by demonstrating that there is a legitimate dispute regarding the reliability of the expert’s
conclusions. If the moving party has identified novel scientific evidence, then the proponent of the scientific evidence must
show that the expert’s methodology has general acceptance in the relevant scientific community despite the legitimate dispute.

Foley, 38 A.3d at 888 (citations and quotations omitted).

Here, a hearing was held before the Honorable Beth A. Lazzara on August 16, 2012.10 Appellant’s argument was premised on
the assertion that the conclusion was inadmissible because such comparisons had not been used in a court before. However, the
Superior Court has held that something is not novel simply because it has not been used in court before; rather, “novelty” will only
be found where there is a dispute among scientists. Foley, 38 A.3d at 889. As Appellant failed to establish the existence of a legit-
imate dispute over the contested conclusion, the conclusion did not constitute novel scientific evidence. Foley, 38 A.3d at 890. Thus,
Judge Lazzara did not abuse her discretion when she found the evidence admissible and denied Appellant’s motion in limine. See
Foley, 38 A.3d at 890 (“[a]bsent a legitimate dispute, there is no reason to impede admissibility of evidence that will aid the trier
of fact in the search for truth”).

Appellant’s claim is without merit.

IX.
Appellant alleges in his final claim that the Trial Court erred in denying counsel’s request for a missing witness jury instruc-

tion relative to Jameelah Miller. This claim is without merit.
The Pennsylvania Supreme Court has stated the rule for preservation of objections to jury instructions as follows:

[U]nder Criminal Procedure Rules 603 and 647(B), the mere submission and subsequent denial of proposed points for
charge that are inconsistent with or omitted from the instructions actually given will not suffice to preserve an issue,
absent a specific objection or exception to the charge of the trial court’s ruling respecting the points.
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Commonwealth v. Pressley, 887 A.2d 220, 225 (2005). Here, Appellant failed to object following the jury instructions regarding the
Court’s decision not to provide Proposed Jury Instruction 3.21B. (T.T. 905-906). See Commonwealth v. Marquez, 980 A.2d 145, 150
(Pa. Super. 2009) (issue not preserved for appellate review where defendant failed to raise objection after the jury was charged).
Appellant’s claim is therefore waived.

Even if not waived, Appellant’s claim is without merit. The Pennsylvania Superior Court has stated that “[t]he relevant inquiry
for this Court when reviewing a trial court’s failure to give a jury instruction is whether such charge was warranted by the
evidence in the case.” Commonwealth v. Baker, 963 A.2d 495, 506 (Pa. Super. 2008). In order for the missing witness instruction
to be properly given, “the witness must be available only to the Commonwealth and no other exceptions must apply. In order to
determine whether a witness was available to a party, the trial court must ascertain whether the witness was peculiarly within
the knowledge and reach of one party.” Commonwealth v. Evans, 664 A.2d 570, 574 (Pa. Super. 1995) (citations and quotations
omitted). Here, the record established that the Trial Court properly held that the instruction was not proper because there was
no evidence that Jameelah Miller was only available to the Commonwealth. (T.T. 515). Thus, the Trial Court properly held that
the instruction should not be given, and Appellant’s claim is without merit. Commonwealth v. Nesbitt, 419 A.2d 64, 68 (Pa. Super.
1980) (where there is no evidence that the nontestifying witness is within the particular control of the Commonwealth, the trial
court did not err in refusing to give missing witness instruction).

Appellant’s claim is without merit.
CONCLUSION

Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: June 10, 2014
1 18 Pa. C.S. § 2501(a).
2 18 Pa. C.S. § 6106.
3 18 Pa. C.S. § 6105(a) and (c). This count was severed prior to trial and heard by the Trial Court in a nonjury fashion, simultane-
ously with the jury trial. 
4 The designation “T.T.” followed by numerals refers to Trial Transcript, August 30-September 4, 2012.
5 The designation “M.T.” followed by numerals refers to Suppression Motion Transcript, January 5, 2012.
6 Appellant for the first time now argues on appeal that the search warrant contained material misrepresentations of Jameelah
Miller. Appellant had previously alleged that the identification by Jameelah Miller was insufficient to support probable cause, but
this specific argument regarding material misrepresentations was not raised in the motion to suppress, argued at the suppression
hearing, or argued in the post sentence motion, and thus this argument is waived. See Commonwealth v. Gordon, 528 A.2d 631, 642
(Pa. Super. 1987) (“The raising of one particular theory in support of a suppression claim is not sufficient to preserve all other
possible grounds for suppression of the same evidence”).
7 Appellant was sentenced within the standard range of the guidelines and within the statutory limits on both the charge of third
degree murder and carrying a firearm without a license. Commonwealth v. Peay, 806 A.2d 22, 29 (Pa. Super. 2002) (challenge to
excessiveness will not raise a substantial question when sentenced within statutory limits).
8 The challenged conclusion is recited in Paragraph 5 of Appellant’s pretrial motion:

Based on these results, there is no statistical support for a match between the minor contributors of the handgun (item
10A1) and the minor contributors of the baseball cap swabbing (Item 12B). Therefore, there is no indication that any
person, other than Leland Davis, contributed their DNA to both items of evidence (Item 10A1, Item 12B).

Amended Omnibus Pretrial Motion is [sic] Limine, August 2, 2012.
9 Frye v. United States, 293 F. 1013 (D.C. Cir. 1923).
10 The case was originally assigned to the Honorable Beth A. Lazzara. The case was transferred to this Trial Court for the jury trial.


