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Stephen J. Byers v.
Ernest E. Liggett and Marilyn Kostik Liggett
Deficiency Judgment—Time for filing Petition on Deficiency Judgement—Timeliness of Supplemental (Amended) Petition—
Method of valuation.
Court granted Petition for Deficiency Judgment as timely, as long as filed no later than 6 months from delivery of Sheriff ’s Deed.
Permitted amendment to Petition considering stay pending earlier appeal.
No. GD 09-13539. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—March 10, 2017.
OPINION
Executing on the judgment originally entered in 2008 in the amount of $145,500, on January 6, 2014, the Sheriff of Allegheny
County sold Defendants’ real property located at 43 Bowstone Road to Plaintiff for $3,270. Approximately ten months after the
Sheriff ’s Sale, Defendants filed a motion for a declaration that the judgment was satisfied by the Plaintiff ’s failure to file a
petition for a deficiency judgment within the six month statute of limitations (see 42 Pa. C.S. §§8103 and 5522(b)(2)). Plaintiff
responded by, among other things, filing a petition for a deficiency judgment on December 2, 2014. I entered an order on February
5, 2015 that declared the judgment satisfied, and Plaintiff appealed my order to the Superior Court of Pennsylvania. On April 29,
2016, the Superior Court filed a memorandum setting forth that the six month limitation period commences when the Sheriff ’s
Deed is delivered to the Plaintiff. See Superior Court of Pennsylvania docket no. 361 WDA 2015. The Superior Court vacated my
order1 and remanded “for such proceedings as are necessary for the trial court to determine this date and then proceed according
to law.” Id.
On August 4, 2016 Plaintiff filed a supplement to petition for deficiency judgment. I then held a hearing to determine the date
the deed was delivered to the Plaintiff and found the date was June 25, 2015. I then held another hearing to determine the amount
of any deficiency judgment. By order dated December 17, 2016, I entered a deficiency judgment against the Defendants in the
amount of $137,083.67. Defendants timely filed a notice of appeal to the Superior Court of Pennsylvania. This opinion, in
accordance with Pennsylvania Rule of Appellate Procedure No. 1925(a), addresses the issues Defendants identify in their timely
filed statement of matters complained of on appeal.
Defendants contend that Plaintiff ’s petition for a deficiency judgment must be dismissed with prejudice because it was
prematurely filed before commencement of the six month statute of limitations. See Statement of Matters Complained of on
Appeal, ¶ nos. 1.a.-1.o. Defendants premise this argument on the language in the Pennsylvania Judicial Code requiring filing of a
deficiency judgment petition six months “following execution and delivery of the sheriff ’s deed….” 42 Pa. C.S.§5522(b)(2).
However, the language clearly governs only calculation of the latest permissible date for filing the petition. The provision contains
no language establishing the earliest date when a deficiency judgment petition may be filed.
“The Deficiency Judgment act was passed in the 1940’s to remedy a practice prevalent among judgment creditors during the
Great Depression.” First Federal Sav. & Loan Ass’n of Carnegie v. Keisling, 2000 PA Super 35, 746 A.2d 1150, 1155. This practice
consisted of the judgment creditor being the purchaser at the execution sale, but being required to credit only the nominal
purchase price towards the judgment, with the judgment creditor then permitted to issue additional executions to reach the
judgment amount. See Union Trust Co. of New Castle v. Tutino, 353 Pa. 145 at 148, 44A.2d 556 at 558 (1945). The purpose of the
Deficiency Judgment Act is to protect judgment debtors when their realty is sold in execution by crediting the fair market value
of the property purchased instead of the sale price. Id. I fail to see how this purpose is advanced by establishing the date of deed
delivery as the earliest permitted filing date for a deficiency judgment petition. To the contrary, since the fair market value in a
deficiency judgment proceeding is the value determined as of the date of the sheriff ’s sale (See Northeastern Bank of Pennsylvania
v. Wilkins, 440 Pa. Super. 436, 655 A.2d 1028 (1995)), the closer to the time of the sheriff ’s sale that the petition is filed, the better
the opportunity and the easier it will be for the judgment debtor to determine value as of the date of the sheriff ’s sale. Since the
purpose of the Deficiency Judgment Act is not consistent with dismissing Plaintiff ’s petition as premature, my decision not to do
so was correct.
Additionally, the Deficiency Judgment Act begins with this general rule: “Whenever any real property is sold…to the judgment
creditor in execution proceedings and the price…is not sufficient to satisfy the amount of the judgment…and the judgment
creditor seeks to collect the balance…, the judgment creditor shall petition the court to fix the fair market value of the real
property sold.” 42 Pa. C.S. §8103(a). Since property is “sold” in execution proceedings “with the fall of the hammer,” (Marx Realty
& Imp. Co. v. Boulevard Center, Inc., 398 Pa. 1, 5, 156 A.2d 827, 830 (1959)), the Deficiency Judgment Act explicitly permits the
filing of the petition at any time after the fall of the sheriff ’s hammer that the judgment creditor seeks to collect the deficiency.
Thus, under the terms of the Deficiency Judgment Act, the petition filed by the Plaintiff approximately ten months after the fall
of the hammer is not premature, and it should not have been dismissed on that basis.
Defendants also contend that the supplement to petition for deficiency judgment Plaintiff filed on August 4, 2016 is a “nullity”
that must be dismissed with prejudice. See Statement of Matters Complained of on Appeal, ¶ nos. 2. a. – 2. e. Defendants’ basis for
this argument is that Plaintiff could not supplement a petition that should have been dismissed because it was filed prematurely.
However, as I have explained above, Plaintiff ’s December 2, 2014 petition was timely filed. Even if it were filed earlier than is
permitted, I do not know of any authority for Defendants’ argument that a supplemental petition not prematurely filed is therefore
a “nullity” that also must be dismissed. I view the supplemental petition to be no different than an amended pleading, which is
routinely permitted and not a nullity, even if the original pleading is defective. See, e.g., Pennsylvania Rules of Civil Procedure
Nos. 1028 and 1033. Therefore, the supplemental petition is not a nullity that must be dismissed with prejudice.
Defendants also contend that both the December 2, 2014 petition for deficiency judgment and the August 4, 2016 supplement
were not effective until after expiration of the six month statute of limitations. See Statement of Matters Complained of on
Appeal, ¶ nos. 1. a. – 1. e. and 2. a- 2. e. In making this argument, Defendant assumes the time that elapsed during the pendency
of the appeal to the Superior Court of Pennsylvania is not excluded from the six month statute of limitations.2 Defendant’s
assumption is incorrect. Instead, the Judicial Code explicitly states, “[w]here the commencement of a civil action or proceeding
has been stayed by a court or by statutory prohibition, the duration of the stay is not a part of the time within which the action
or proceeding must be commenced.” 42 Pa. C.S. §5535(b); see In re Zinchiak, 406 F.3d 214 (3rd. Cir. 2005) (time that elapsed
during stay imposed by bankruptcy court is excluded in calculation of Pennsylvania Deficiency Judgment Act six month statute
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of limitations) and Hatfield Tp. v. Lexon Ins. Co., 15 A.3d 547 (Cmwlth. Ct. 2011) (time that elapsed during stay imposed by
bankruptcy court is excluded in calculation of Pennsylvania performance bond payment one year statute of limitations).
Pennsylvania Rule of Appellate Procedure No. 1701 (“after an appeal is taken…, the trial court…may no longer proceed
further….”) stayed the deficiency judgment petition from March 3, 2015, when Plaintiff filed his notice of appeal, until no earlier
than April 29, 2016, when the Superior Court vacated my decision. Therefore, this time period must be excluded in calculating
whether the six month statute of limitations has expired. Under any of Defendants’ theories (see footnote no. 2), when this time
period is excluded both the December 2, 2014 petition for deficiency judgment and the August 4, 2016 supplement comply with
the six month statute of limitations.
Defendants’ final contention is that my determination of the fair market value of the realty and the amount of the deficiency is
erroneous. See Statement of Matters Complained of on Appeal, ¶ nos. 3.a-3.d. Defendants first argue I made an error by not using
the website, www.zillow.com, to determine the value of the realty. However, Defendants provide no evidence Zillow is accurate,
and in fact, I found credible Plaintiff ’s testimony that Zillow is not “a reliable source for valuation on a house.” Transcript,
Evidentiary Hearing, December 13, 2016, p. 32. Defendants then argue I made an error by using a Broker’s Price Opinion from a
different date than the January 6, 2014 sheriff sale. However, the Broker’s Price Opinion of $215,000 as of October 7, 2012 (see
Exhibit 1 to 12/13/2016 Evidentiary Hearing) was adjusted upward by me to $236,500 (see Calculations attached to my December
14, 2016 Order) to account for the fifteen months between the valuation and the sheriff sale. Defendants last argue I made an error
in my calculation of the first mortgage (which was not divested and therefore was subtracted in my valuation) by determining it
was an amount greater than what was owed as of the January 6, 2014 sheriff sale. However, I was able to determine, with accuracy,
by extrapolating from the Defendant’s 2012 bankruptcy and 2015 mortgage foreclosure proceedings (see Exhibit 1 to 12/13/2016
Evidentiary Hearing) that $124,793.17 was owed as of January 6, 2014.3 Therefore, my determination of the amount of the deficiency
judgment was correct.
BY THE COURT:
/s/Hertzberg, J.
1
My order was premised on the six months limitation period beginning either when the Sheriff delivered the Deed to the Recorder
of Deeds or when the Plaintiff was aware the Deed had been delivered there. See my opinion dated May 4, 2015.
2

With the statute of limitations commencing to run with delivery of the deed on June 25, 2015, I perceive Defendants to argue that
the statute of limitations expired on December 25, 2015 and that Plaintiffs needed to file a new deficiency judgment petition with
the Court of Common Pleas by December 24, 2015, even though the appeal was pending from March 3, 2015 until April 29, 2016.
Alternatively, I perceive Defendants as arguing that the Superior Court’s April 29, 2016 decision (vacating my February 5, 2015
declaration that the judgment was satisfied) could not result in a reinstatement of Plaintiff ’s original deficiency judgment petition
because the statute of limitations had expired on December 25, 2015. I similarly perceive Defendants to argue that the August 4,
2016 supplemental petition was filed after the statute of limitations allegedly expired on December 25, 2015.

3

Here is an itemization:
82,804.94
Principal
18,343.20
Interest 8/1/2011-1/16/2014
1,091.93
Late charges
22,553.10
Escrow Deficit
124,793.17

Impact Neighborhood Redevelopment Company v.
Shedrina A. Parker, Borough of Wilkinsburg,
Wilkinsburg School District and Allegheny County
Action Under Blighted Property Conservation Act—Determine Priority of Liens/Tax Liens and Municipal Claims (not recorded)
Have Priority Over Lien of Conservator Upon Sale.
Court determined that unrecorded tax liens and municipal claims have priority over lien for improvements by Conservator
under the Act.
No. GD 15-18053. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—June 7, 2017.
MEMORANDUM AND ORDER
The Abandoned and Blighted Property Conservatorship Act of 2008 (see 68 P.S.§1101, et seq.) authorizes “a party in interest”
to take possession and rehabilitate abandoned and dilapidated buildings and sell them. The Petitioner in this proceeding, Impact
Neighborhood Redevelopment Company (“INRC”) is a party in interest relative to 411 Todd Street, Wilkinsburg Borough, because
it is a nonprofit corporation located in Wilkinsburg Borough that promotes affordable housing and community economic development activities. See 68 P.S. §1103. Following the procedure set forth in the Abandoned and Blighted Property Conservatorship Act,
INRC took possession, rehabilitated and sold 411 Todd Street for $205,000. At a hearing held on April 11, 2017, INRC argued that,
pursuant to 68 P.S. §1109(d), no proceeds from the sale should be distributed for property taxes and refuse fees unless the municipalities had filed liens for them with the Allegheny County Department of Court Records. Thereafter, briefs on this issue were
filed by INRC, the School District and the County.
The Abandoned and Blighted Property Conservatorship Act allows the court to authorize the sale of property by the conservator
free and clear of all liens, claims and encumbrances. See 68 P.S.§1109(c). On April 24, 2017 I authorized INRC to sell the property
free and clear of all liens, claims and encumbrances with the proceeds to be deposited into escrow with the Department of Court
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Records pending resolution of the dispute over payment of property taxes and refuse fees.
In a free and clear sale, the Abandoned and Blighted Property Conservatorship Act extinguishes any liens, claims and
encumbrances that the sale proceeds are insufficient to cover subject to this schedule of payment priorities:
(1) All court costs.
(2) Liens of the Commonwealth, liens for unpaid property taxes and properly recorded municipal liens.
(3) Costs and expenses of sale.
(4) Principal and interest on any borrowing or incurrence of indebtedness granted priority over existing liens and
security interest under section 8(b).
(4.1) Costs incurred by the petitioner in preparing and filing the petition in accordance with the requirements of section 4.
(5) Costs of rehabilitation and any fees and expenses incurred by the conservator in connection with the sale or the safeguarding of the property for which the lien authorized under section (5)(g) was filed.
(6) Valid liens and security interests in accordance with their priority.
(7) Any unpaid obligations of the conservator.
(8) Deleted by 2014, Oct. 22, P.L. 2557, No. 157, §5, effective in 60 days [Dec. 22, 2014].
(9) The owner.
68 P.S. §1109(d) [footnotes omitted].
INRC first argues, because 68 P.S.109(d)(2) classifies “liens for unpaid property taxes” for the second payment priority, if
property tax liens have not been filed with the Department of Court Records, unpaid property taxes have no priority and are
extinguished by a free and clear sale. However, property tax liens arise as of the date imposed or assessed regardless of whether
a lien has been filed with the Department of Court Records. See 53 P.S. §7102 and In re Berwick Associates, Ltd., 178 B.R. 65 (U.S.
Bankruptcy Court, M.D. Pa 1994) (holding $173,711 property tax that included taxes assessed January 1 and July 1, 1992 is a lien
against the realty of a debtor who filed bankruptcy in November of 1992 even though no lien was filed with the prothonotary).
Hence, INRC’s argument lacks any merit.
INRC also argues that, because 68 P.S. §1105(e)(1) makes the certified schedule of encumbrances in the Conservatorship
Petition “binding with respect to all mortgages, liens and encumbrances, including municipal liens, arising or attaching to the
property prior to the date of the petition,” this means any other property taxes or municipal claims are extinguished by the free
and clear sale and shall not be paid from the sale proceeds. However, the purpose of this binding schedule of encumbrances is
to establish those who the Conservator must notify of the filing of the petition. See 68 P.S. 1104(d)(1). In addition, INRC’s interpretation would exempt the property from taxes and municipal service fees throughout the indefinite time period the property
is under the Conservatorship, a consequence that I do not see the Legislature having intended. Hence, INRC’s argument lacks
any merit.
INRC also argues that, because 68 P.S. §1109(d)(2) lists “properly recorded municipal liens” for payment from the sale
proceeds, Wilkinsburg’s refuse fees are extinguished by the free and clear sale because Wilkinsburg did not file any claim in the
Department of Court Records. However, like property taxes, municipal claims for refuse fees arise as of the date imposed regardless of whether a lien has been filed with the Department of Court Records. See 53 P.S. §7106(a)(1) and Borough of Walnutport v.
Dennis, 114 A. 3d 11 at pp. 25-26 (Pa. Cmwlth. Ct. 2015). Therefore, “properly recorded municipal liens” does not refer to filing
with the Department of Court Records, but instead must refer to the municipality internally recording refuse services to the
property such that the current itemized balance is available upon request. Hence, INRC’s argument lacks any merit.
INRC also argues that giving priority to tax claims that are not reduced to judgment liens against the property violates 68 P.S.
§1107(b)’s statement that “nothing in this act shall be construed to relieve the owner… of any obligation to pay taxes, municipal
liens and charges…and no such liability shall transfer to the conservator.” However, making these tax claims the second payment
priority when the property is sold relieves the owner of the obligation to pay them in the identical way the owner is relieved of
paying a tax claim that has been reduced to judgment. The owner remains obligated to pay all property taxes until the property
is sold, which I believe is the intention of 68 P.S. 1107(b). Liability for the taxes has not been transferred to INRC. It is because
property taxes are an in rem obligation, attaching to the property, that they must be paid when the property is sold. Hence, INRC’s
argument lacks any merit.
INRC also argues that having to pay tax claims that have not been reduced to judgment liens hinders the ability of a Conservator
to identify the costs associated with the property. I disagree as a simple calculation, performed from information available to the
public as to the millage and the property tax assessment, enables a Conservator to determine the costs of tax claims that are not
reduced to judgment.
INRC’s final argument is that the failure of municipalities to reduce tax claims to judgments may prevent the Conservator or a
potential buyer from obtaining insurable title through the conservatorship process. I disagree as someone obtaining insurable title
on realty not under Conservatorship will have the same experience, needing to prove that the last three years of property taxes
(see 53 P.S. §7143) have been paid. Hence, INRC’s final argument also lacks any merit.
Therefore, this 7th day of June, 2017, it is ORDERED that:
1.
After payment of all court costs, the proceeds from the sale shall be distributed to pay all property taxes and refuse fees
imposed prior to the date of settlement, whether reduced to judgment or not;
2.
INRC, the Borough, the School District, the County, the Purchasers and any other interested parties shall immediately
attempt to prepare a consent order for the distribution of all the sale proceeds consistent with this Memorandum and Order;
3.
If unable to obtain a consent order for my signature, any interested party may schedule oral argument, and an
evidentiary hearing, if necessary, to resolve any additional disputes.
BY THE COURT:
/s/Hertzberg, J.
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Commonwealth of Pennsylvania v.
Michael Giles*
Criminal Appeal—Sex Offenses—Hearsay—Sentencing (Discretionary Aspects)—Sufficiency—Weight of the Evidence—
Forensic Interview
When a sexual assault happens to a child, the forensic interview of that child is admissible as a prior consistent statement,
and is not hearsay.
No. CC 201504601. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—July 18, 2017.
OPINION
On July 1, 2016, a jury found Appellant guilty of one count each of Rape of a Child, Aggravated Indecent Assault Without
Consent, Unlawful Contact with a Minor, Indecent Assault Person Less than 13 Years of Age, Corruption of Minors, Endangering
Welfare of Children (“EWOC”) and Indecent Exposure.1 On September 23, 2016, this Court imposed an aggregate sentence of 215
to 430 months incarceration. Appellant’s Post Sentence Motion was denied on October 5, 2016. Appellant filed a Notice of Appeal
on November 4, 2016 and after this Court granted several extensions to obtain the transcripts, Appellant filed a Concise Statement
of Errors Complained of on Appeal on June 12, 2017.
MATTERS COMPLAINED OF ON APPEAL
Appellant alleges six errors on appeal. Appellant alleges this Court erred in admitting the video of a forensic interview as it was
hearsay without exception. Next, Appellant alleges this Court abused its discretion by permitting the victim’s grandmother to
testify regarding an interview between the victim and a police officer in a hospital emergency room. Appellant further alleges that
this Court abused its discretion with a manifestly excessive and unreasonable sentence. In addition, Appellant alleges that the
evidence was insufficient to establish Aggravated Indecent Assault as the Commonwealth failed to prove that Appellant penetrated
the victim’s genitals. Appellant also alleges that the evidence was insufficient to establish EWOC as the Commonwealth did not
establish that Appellant was a parent, guardian, or other person supervising the victim. Lastly, Appellant alleges that all of the
verdicts were against the weight of the evidence. (Concise Statement of Errors Complained of on Appeal at 2-4).
SUMMARY OF THE EVIDENCE
Dr. Karen Morris, a physician at A Child’s Place at Mercy Hospital, testified as a fact witness and as an expert in pediatric
medicine. (Transcript of Jury Trial of June 29, 2016-July 1, 2016, hereinafter TT, at 60) Dr. Morris conducted a physical examination of Q.H., a minor, on March 11, 2015. (TT 62, 64) Dr. Morris testified that the genital examination was normal for an
eleven year old female. (TT 67) Dr. Morris testified that she wrote in her report her examination “does not refute nor support
the disclosure of sexual abuse.” Id. She stated that there was “no way to [ ] tell whether or not Q.H. was sexually abused.”
(TT 68)
R.H., Q.H.’s mother2, testified that she and Appellant started a romantic relationship when she was 15 and he was 17. (TT
84) They dated for two years, didn’t see one another for approximately twelve years, and reconnected more recently. (TT 85)
She permitted him to live in her house after his then-girlfriend kicked him out. (TT 86) Q.H. was eight years old at that time.
R.H. trusted Appellant to watch her kids, and he would babysit for R.H. (TT 88) After a year of dating, Appellant moved in
with R.H. and her children. R.H. testified that she worked full time and Appellant was frequently home taking care of the kids.
(TT 93-94) She stated that Appellant took Q.H. to a school dance. (TT 94) She described Appellant as a father figure to her
children. (TT 96) She testified that Appellant came to see her and the kids every day, even after he moved out of the residence.
(TT 98)
R.H. stated that T.H. called her and said that someone was going to expose Q.H. Id. R.H. discovered that 10-year old Q.H. had
sent nude photos of herself to a boy in her school. (TT 99) R.H. asked Q.H. if she had sex and Q.H. immediately broke into tears.
(TT 104) R.H. asked who did this to her and Q.H. replied “Mike,” which is what they called Appellant.
Q.H., the victim in this case, testified at trial that her birthday is July, 2003. (TT 148) She stated that she met Appellant when
she was 10 years old. (TT 149) She testified that Appellant touched her in a way that made her feel uncomfortable on three
occasions in 2014. (TT 150) In April 2014, Appellant digitally penetrated her vagina while they were on her mother’s bed playing
video games with her younger brother Z.H. (TT 151, 156) Z.H. was seated on a chair in front of her for the half hour that this
incident lasted. (TT 158)
Approximately a week later, Appellant again molested Q.H. in her mother’s bedroom. (TT 160) She said that this time “he made
me touch his private part.” (TT 163) He grabbed her hand and put it under his pants onto his erect penis. (TT 164) It stopped when
Z.H. turned around after his video game was over. (TT 166)
On the third occasion, June 29, 2014, Q.H. walked into her mother’s room, and Appellant told her to go downstairs. (TT 168169) Appellant followed her to the living room and told her to take off her clothes. (TT 169-170) She took off her “pants and underwears.” (TT 170) He told her the first time won’t hurt, but all the other times would. (TT 170-171) She testified that “he pulled
down his pants, took them off, and threw them down on the floor.” (TT 171) Appellant then penetrated her vagina with his penis.
Id. He ejaculated onto her stomach and wiped it off with “some boxers.” (TT 173) Afterwards, Appellant put his lips on her
vagina. (TT 174) She testified that he stuck out his tongue and moved it around inside her vagina. (TT 175) She said that she
didn’t tell anyone about these three incidents for two years because she was afraid of Appellant. (TT 177) She did not disclose the
oral sex at either the forensic interview or the preliminary hearing. (TT 179)
Detective Sylvester Wright testified that forensic evidence was unavailable due to the length of time between the commission
of the offense and the child disclosing. (TT 258) His investigation was based on the forensic interview he received from Children,
Youth and Family Services. Id. Counsel for Appellant stipulated to the authenticity of a video recording of the forensic interview
but objected to its publication to the jury. (TT 259) This Court overruled the objection and instructed the jury regarding prior
consistent statements. (TT 260) The video of the forensic interview was played in open court to the jury. (TT 261)
The last Commonwealth witness was V.A., Q.H.’s grandmother. V.A. testified that she was present at Mercy Hospital with Q.H.
when she was interviewed by the police. She testified that she heard Q.H. tell the officer that Appellant had told her the first time
it will hurt but it won’t hurt after that. (TT 274) She also heard Q.H. tell the officer that Appellant had performed oral sex on her.
Id. The Court then instructed the jury again that this testimony was limited and offered to help the jury determine if Q.H. testified
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truthfully at trial. (TT 275)
Michael Giles testified in his own defense and asserted that he did not at any point touch Q.H.’s private parts with his hand. (TT
284) He stated he had no recollection of being in a bedroom with Q.H. and her brother. Id. He denied having sexual intercourse
with Q.H. and claimed the allegations were “completely false.” (TT 285) He denied being a father figure to Q.H. (TT 281), but
referred to her later in his testimony as his daughter. (TT 290) He testified that “the medical examiner checked the little girl” and
she is a virgin. Id.
On rebuttal, the Commonwealth recalled V.A., who stated that she observed Appellant over fifteen times at R.H.’s residence,
and Appellant’s statement that he never spent the night was “absolutely false.” (TT 294)
DISCUSSION
Appellant alleges that this Court abused its discretion in permitting the Commonwealth to admit the victim’s forensic interview
video as a prior consistent statement. Appellant further alleges that this Court abused its discretion in admitting the forensic
interview because it duplicated the accuser’s testimony and was unfairly prejudicial.
When offered for the truth of the matter asserted therein, prior consistent statements are usually inadmissible hearsay.
However, when offered to corroborate in-court testimony, a prior consistent statement is not hearsay. Commonwealth v. Willis, 552
A.2d 682, 691 (Pa. Super. 1988).
The general rule precluding corroboration of unimpeached testimony with prior consistent statements is subject
to exceptions when particular circumstances in individual cases tip the relevance/prejudice balance in favor of
admission. Among the common examples of such exceptions are prior consistent statements which constitute
prompt complaints of sexual assault. . . Evidence of a prompt complaint of sexual assault is considered [e]specially
relevant because (rightly or not) a jury might question an allegation that such an assault occurred in absence of
such evidence. . . Similarly, jurors are likely to suspect that unimpeached testimony of child witnesses in general,
and child victims of sexual assaults in particular, may be distorted by fantasy, exaggeration, suggestion, or decay
of the original memory of the event. Prior consistent statements may therefore be admitted to corroborate even
unimpeached testimony of child witnesses, at the trial court’s discretion, because such statements were made at
a time when the memory was fresher and there was less opportunity for the child witness to be effected by the
decaying impact of time and suggestion.
Commonwealth v. Hunzer, 868 A.2d 498, 512 (Pa. Super. 2005) quoting Willis, 552 A.2d at 691-692. The exceptions defined by the
Superior Court for admissibility of prior consistent statements include child victims of sexual assault and their statements do not
require prior impeachment. Id. The forensic interview falls within this exception, and this Court did not abuse its discretion by
admitting the tape.
Q.H. made a prior consistent statement in a forensic interview conducted two years after the sexual assaults. Her in-court
testimony was substantially similar to her testimony from the forensic interview and from the preliminary hearing. She reiterated
the assaults to the jury in great detail. The forensic interview was played for the purpose of corroborating Q.H.’s testimony. Hunzer,
868 A.2d at 512. Courts have long recognized that a prior consistent statement of a child in a sexual assault case is particularly
relevant and probative. Id. In this case, the probative value of establishing that the child’s testimony had not been “distorted
by fantasy, exaggeration, suggestion, or decay of the original memory of the event” outweighed any potential danger of unfair
prejudice.
Next, Appellant alleges this Court abused its discretion by permitting the victim’s grandmother to testify regarding the victim’s
disclosure to a police officer in a hospital emergency room that Appellant had performed oral sex on her. V.A.’s statement also
qualifies as a prior consistent statement, admissible under Hunzer. Furthermore, V.A.’s statement was offered in response to
Appellant’s allegations of fabrication and improper motive. Pa.R.E. 613(c); See Commonwealth v. Taylor, No. 1168 MDA 2014, 2015
WL 6949312, at *4 (Pa. Super. July 7, 2015) (non-precedential) (Under similar facts, the Superior Court of Pennsylvania found such
a statement to be admissible.)
Appellant further alleges that this Court abused its discretion with a manifestly excessive and unreasonable sentence. “[T]here
is no absolute right to appeal when challenging the discretionary aspect of a sentence.” Commonwealth v. Crump, 995 A.2d 1280,
1282 (Pa. Super.2010); 42 Pa.C.S. § 9781(b). An “[a]ppeal is permitted only after this Court determines that there is a substantial
question that the sentence was not appropriate under the sentencing code.” Crump, at 1282. The determination of whether a
particular issue constitutes a “substantial question” can only be evaluated on a case by case basis. Commonwealth v. House, 537
A.2d 361, 364 (Pa. Super. 1988). It is appropriate to allow an appeal “where an appellant advances a colorable argument that the
trial judge’s actions were: (1) inconsistent with a specific provision of the sentencing code; or (2) contrary to the fundamental
norms which underlie the sentencing process.” Commonwealth v. Losch, 535 A.2d 115, 119-120 n. 7 (Pa. Super. 1987).
An allegation that a sentencing court “failed to consider” or “did not adequately consider” certain factors does not
raise a substantial question that the sentence was inappropriate. Commonwealth v. McKiel. 427 Pa. Super. 561, 629
A.2d 1012 (1993); Commonwealth v. Williams, 386 Pa.Super. 322, 562 A.2d 1385 (1989) (en banc). Such a challenge
goes to the weight accorded the evidence and will not be considered absent extraordinary circumstances. McKiel, 427
Pa. Super. at 564, 629 A.2d at 1013.
Commonwealth v. Urrutia, 653 A.2d 706, 710 (Pa. Super. 1995). Therefore, Appellant’s allegation of error, that the sentencing
scheme imposed by this Court was manifestly excessive, unreasonable, and an abuse of discretion, does not raise a substantial
question for appellate review. Moreover, a bald claim of excessiveness due to the consecutive nature of a sentence will not raise a
substantial question. See Commonwealth v. Moury, 992 A.2d 162, 171–172 (Pa. Super.2010). However, in an abundance of caution,
this Court will address the merits of Appellant’s claim.
The standard of review with respect to sentencing is whether the sentencing court abused its discretion. Commonwealth v.
Smith, 673 A.2d 893, 895 (Pa. 1996). A court will not have abused its discretion unless “the record discloses that the judgment
exercised was manifestly unreasonable, or the result of partiality, prejudice, bias or ill-will.” Id. It is not an abuse of discretion if
the appellate court may have reached a different conclusion. Grady v. Frito-Lay, Inc., 613 A.2d 1038, 1046 (Pa. 2003).
When imposing a sentence, this Court is required to consider, among other things, the protection of the public, the gravity
of the offence in relation to the impact on the victims and community and the rehabilitative needs of the defendant. 42 Pa.C.S.
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§ 9721(b). Appellant’s mere unhappiness with his sentence does not constitute grounds for relief. “Since the court more than
adequately considered the pertinent sentencing factors and merely weighed them in a manner inconsistent with Appellant’s
desires, we find his [only] issue does not entitle him to relief.” Commonwealth v. Dodge, 77 A.3d 1263, 1276 (Pa. Super. 2013).
This Court considered these statutory factors in sentencing Appellant, and was aided in doing so by having the benefit of a
Pre-Sentence Report (“PSI”). (Transcript of Sentencing Hearing on September 23, 2016, hereinafter ST, at 13) The Pennsylvania
Supreme Court has held:
Where pre-sentence reports exist, we shall continue to presume that the sentencing judge was aware of relevant
information regarding the defendant’s character and weighed those considerations along with mitigating statutory
factors… Having been informed by the pre-sentence report, the sentencing court’s discretion should not be
disturbed.
Commonwealth v. Devers, 546 A.2d 12, 18 (Pa.Super. 1988).
Appellant has a Prior Record Score (“PRS”) of five and his supervision in the community according to the PSI had been quite
poor. (ST 13) Appellant’s PSI and PRS demonstrate that he is either unable or unwilling to comport his behavior to the reasonable
rules of society. Despite earlier efforts to rehabilitate Appellant, he chose to abuse a small child to whom he was in a position of
trust. His history of unsuccessful probation supervision combined with the nature of these offenses led this Court to conclude that
a lengthy period of incarceration was required to enable Appellant to rehabilitate, as well as to ensure the safety of the community.
In consideration of all of the statutory factors of 42 Pa.C.S. § 9721(b), this Court did not err in imposing an aggregate sentence of
215 to 430 months incarceration.
Appellant challenges the sufficiency of the evidence on two counts. First, Appellant alleges that the evidence was insufficient
to establish Aggravated Indecent Assault as the Commonwealth failed to prove that Appellant penetrated the victim’s genitals.
Appellant also alleges that the evidence was insufficient to establish EWOC as the Commonwealth did not establish that Appellant
was a parent, guardian, or other person supervising the victim. The testimony at trial refutes both of these assertions.
Appellant’s issues challenge the sufficiency of the evidence to sustain his convictions. In reviewing a sufficiency of
the evidence claim, we must determine whether the evidence admitted at trial, as well as all reasonable inferences
drawn therefrom, when viewed in the light most favorable to the verdict winner, are sufficient to support all elements
of the offense Commonwealth v. Moreno, 14 A.3d 133 (Pa.Super.2011). Additionally, we may not reweigh the evidence
or substitute our own judgment for that of the fact finder. Commonwealth v. Hartzell, 988 A.2d 141 (Pa.Super.2009).
The evidence may be entirely circumstantial as long as it links the accused to the crime beyond a reasonable doubt.
Moreno, supra at 136.
Commonwealth v. Koch, 39 A.3d 996, 1001 (Pa.Super.2011).
Aggravated Indecent Assault is defined in relevant part as follows:
§ 3125. Aggravated indecent assault
(a) Offenses defined.--Except as provided in sections 3121 (relating to rape), 3122.1 (relating to statutory sexual
assault), 3123 (relating to involuntary deviate sexual intercourse) and 3124.1 (relating to sexual assault), a person who
engages in penetration, however slight, of the genitals or anus of a complainant with a part of the person’s body for
any purpose other than good faith medical, hygienic or law enforcement procedures commits aggravated indecent
assault if:
(1) the person does so without the complainant’s consent;
*
*
*
(b) Aggravated indecent assault of a child.--A person commits aggravated indecent assault of a child when the
person violates subsection (a)(1), (2), (3), (4), (5) or (6) and the complainant is less than 13 years of age.
18 Pa.C.S. § 3125. Q.H. testified that Appellant put his fingers inside of her private parts underneath her clothes. (TT 156-157) This
testimony, found credible by the jury, establishes beyond a reasonable doubt that Appellant committed the crime of Aggravated
Indecent Assault. “The trier of fact while passing upon the credibility of witnesses and the weight of the evidence produced, is free
to believe all, part or none of the evidence.” Commonwealth v. Quel, 27 A.3d 1033, 1037–38 (Pa.Super.2011).
Likewise, the evidence is sufficient to sustain the conviction for EWOC, which is defined as follows:
(a) Offense defined.—
(1) A parent, guardian or other person supervising the welfare of a child under 18 years of age, or a person that
employs or supervises such a person, commits an offense if he knowingly endangers the welfare of the child by
violating a duty of care, protection or support.
(2) A person commits an offense if the person, in an official capacity, prevents or interferes with the making of a report
of suspected child abuse under 23 Pa.C.S. Ch. 63 (relating to child protective services).
(3) As used in this subsection, the term “person supervising the welfare of a child” means a person other than a
parent or guardian that provides care, education, training or control of a child.
18 Pa.C.S. § 4304. R.H. testified that Appellant frequently supervised her children, including Q.H., due to R.H.’s work schedule.
Appellant’s argument that he was not a person supervising the welfare of Q.H. is inconsistent with the uncontroverted evidence
that on the three instances on which Q.H. was abused, Appellant was the only adult in the home with her. Furthermore, R.H.
testified that Appellant took Q.H. to a school dance and saw her every day, even after he moved out of the family home. R.H.
referred to Appellant as a father figure for Q.H., and her statement was corroborated by the testimony, including Appellant’s own
testimony during which he referred to Q.H. as his daughter.
Lastly, Appellant alleges that all of the verdicts were against the weight of the evidence. The standard for a “weight of the
evidence” claim is as follows:
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A motion for a new trial alleging that the verdict was against the weight of the evidence is addressed to the discretion
of the trial court. An appellate court, therefore, reviews the exercise of discretion, not the underlying question
whether the verdict is against the weight of the evidence. The factfinder is free to believe all, part, or none of the
evidence and to determine the credibility of the witnesses. The trial court will award a new trial only when the jury’s
verdict is so contrary to the evidence as to shock one’s sense of justice. In determining whether this standard has been
met, appellate review is limited to whether the trial judge’s discretion was properly exercised, and relief will only be
granted where the facts and inferences of record disclose a palpable abuse of discretion. Thus, the trial court’s denial
of a motion for a new trial based on a weight of the evidence claim is the least assailable of its rulings.
Commonwealth v. Cousar, 928 A.2d 1025, 1035–36 (Pa. 2007).
The jury reasonably found credible the testimony of the victim, Q.H. She testified to several forms of sexual abuse which
occurred in her house on three separate occasions. She described an escalating pattern of conduct, starting with manual manipulation under the covers of her mother’s bed and eventually vaginal sex in the living room of her house. Q.H.’s statements were
corroborated by her mother, who testified that Appellant was alone in the house with the children, and by her grandmother, who
stated that Q.H. made similar statements to the police following her forensic interview. Against this evidence, Appellant testified
that Q.H. was lying to take the focus away from her recent sexting of a boy at school. Upon further review of the evidence, this
Court’s sense of justice is not shocked by the jury’s verdict in this case as it was not against the weight of the evidence but rather
supported by it.
CONCLUSION
For all of the above reasons, the findings and rulings of this Court should be AFFIRMED.
BY THE COURT:
/s/Rangos, J.
1

18 Pa.C.S. §§ 3121 (c), 3125 (a) (1), 6318 (a) (1) 3126 (a) (7), 6301 (a) (1) (ii), 4304, and 3127 (a), respectively.

2

R.H. testified that she is the mother of T.H., Q.H. and Z.H, and their current ages are 15, 13 and 8. (TT 83)

Commonwealth of Pennsylvania v.
Donald William Scott
Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Castle Doctrine—Closing Argument
Various claims of ineffective assistance of counsel in connection with homicide conviction.
No. CC 2008-18335. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—July 19, 2017.
OPINION
This is an appeal by Petitioner, Donald William Scott, from an order entered on July 19, 2016 denying his PCRA petition.
On August 17, 2016 Petitioner filed a Notice of Appeal to the Superior Court. On August 23, 2016 a 1925(b) Order for Concise
Statement of Matters Complained of on Appeal was entered. After granting a Motion for Extension of Time to file Concise
Statement, Petitioner filed his Concise Statement of Matters Complained of on Appeal on November 7, 2016 raising the following
issues:
“A. The court erred in finding that counsel who represented Petitioner on direct appeal was not effective for failing to
argue that Petitioner was entitled to a new trial under the June 28, 2011 amendments to 18 Pa.C.S. § 505(b);
B. The court erred in denying the motion for discovery to obtain the medical records of alleged victim William Bennett,
and any associated ballistics reports, insofar as the Petition presented exceptional circumstances under Pa.R.Crim.P.
902(E), specifically, that the record supported the Petitioner’s belief that the documents would support the theory that
Bennett’s injuries were the result of gunfire originating from a person or persons other than the Petitioner.
C. The court erred in finding that counsel was not ineffective for failing to object to the hearsay opinion testimony given
by non-expert Detective Kinavey on the scientific qualities of the surveillance video recording; and that counsel was
not ineffective for failing to have the surveillance video professionally analyzed and the quality enhanced, and for not
showing it to the jury at normal, full speed;
D. The court erred in finding that trial counsel was not ineffective for failing to show the jury the available surveillance
video clips showing mass movements of the mob of teenagers rushing towards and away from the entranceway to the
party premises; and that trial counsel was not ineffective for not presenting evidence corroborating the 911 calls made
by Petitioner and Medina El prior to the shooting;
E. The court erred in finding that trial counsel was not ineffective for failing to utilize all available impeachment
evidence in cross-examining Commonwealth witness Shenita Howard, and in refusing the court’s offer to specifically
direct its jury instruction regarding prior inconsistent statements to Ms. Howard’s statements;
F. The court erred in finding that trial counsel was not ineffective for failing to submit a motion in limine objecting to
the prosecution’s use of crimen falsi convictions against defense witness Edric Marthur, which convictions were stale,
and their prejudicial effect substantially outweighed their probative value;
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G. The court erred in finding that trial counsel was not ineffective for failing to present facts showing that Petitioner’s
ability to perceive what was happening at the time of the incident was adversely affected by physical conditions, and for
failing to present the testimony of an expert witness who would have informed the jury of the extent and impact of
Petitioner’s injuries at the time of the incident, as well as how his subsequent stroke affected his speech and behavior
during trial, particularly during his testimony;
H. The court erred in finding that trial counsel was not ineffective for failing to challenge the deficient jury instruction
with respect to the defense of justification by excluding the word “complete” when charging the jury that the use of
deadly force for self-protection is not justifiable where “the actor knows that he can avoid the necessity of using force
to complete safety by retreating”;
I.
The court erred in finding that counsel was not ineffective for failing to object to the prosecutor’s use of leading
questions during direct examination of Commonwealth witnesses Howard and Bennett; and that counsel was not
ineffective for failing to object to and move for a mistrial based on the improper argument by the prosecutor (1) based
on matters not of record, (2) expressing a personal opinion as to the guilt of the Petitioner, and (3) commenting on the
Petitioner’s post-arrest choice to remain silent;
J. Where Petitioner established that the issues raising trial counsel’s ineffectiveness have merit, and that counsel could
not have had a reasonable basis for his or her respective actions or omissions, the court erred in not considering the errors
cumulatively, and finding that prejudice resulted from the multiple constitutional violations.”
BACKGROUND
The factual background concerning this matter and the trial testimony was reviewed in the 1925(b) opinion that was filed in
this matter on November 15, 2011, and which set for the following:
This matter arises out of a shooting which took place in the early morning hours of November 23, 2008 in a parking
lot adjacent to a building owned by Defendant in Wilkinsburg, Pa. The shooting resulted in the death of Derrick House
and the wounding of William Bennett. Defendant had rented out a room in his building for a birthday party that
started at approximately 9:00 p.m. on November 22. (T., p. 257) Although planned for a group of 30 to 40 young
teenagers, many more and much older teenagers arrived and were admitted to the party until there was well in excess
of 80 people at the party. (T, p. 155) Defendant and other adults assisting him were searching the teenagers for
weapons as they entered and providing security throughout the night. (T., pp. 257-261) The evidence establishes that
the party, for the most part, remained orderly. However, as the party was ending a large group of the older teenagers
were leaving and a fight erupted between Defendant and one of the older teenagers, Troy Cole, over a broken gold
chain necklace being worn by Cole. (T., p. 162) This fight, which started inside the building, eventually spilled out into
the street behind the building and an adjacent parking lot. (T., p. 164) Once outside, several of the other teenagers also
began threatening or attacking Defendant, until he was able to retreat back inside the building. Shortly thereafter,
Edric McArthur, one of the adults assisting Defendant, while trying to disperse the group, also came under attack
when he ventured outside the building. Defendant went back outside to aid McArthur and again was attacked until he
and McArthur could get back inside. (T., pp. 169, 184) After remaining inside for at least several minutes, Defendant
decided to go to his car that was parked in the Save A Lot store parking lot, adjacent to his building. A video surveillance camera for the store captured the events that followed, which were also described by three witnesses who were
in the parking lot, Shenita Howard, Bennett and Cole. Bennett, who was later wounded in the shooting, Howard and
Cole all testified they saw Defendant running to his car and that a large group of the teenagers who had been lingering nearby saw Defendant and ran at him as he reached his vehicle. (T., pp. 85, 132, 174) The Commonwealth
described it as a group of 15 to 20. (T., p. 25) The surveillance video clearly shows Defendant running to his vehicle
and the teenagers converging on Defendant as he reaches his vehicle and struggling with him as he closes or attempts
to close his door. One of those running towards the vehicle was the victim, House. The witnesses further testified that
someone then yelled that Defendant had a gun. (T., pp. 87, 132, 174) At that point, some of the attackers, including
House, can be seen on the video running from Defendant’s vehicle. Within seconds, at least 3 shots were fired by
Defendant, one of which struck House as he was running with his back to Defendant approximately 40 feet away.
(T., pp. 217, 224) The bullet, which was believed by the medical examiner to be a high velocity bullet such as a .44
caliber, struck the back of the victim’s head resulting in his death. (T., pp. 42-45) The medical examiner also testified
that there was no evidence of gunshot residue, soot or stipling which would indicate that House was at close range
when shot. (T., p. 42) Bennett, who was running down Penn Avenue, was shot in his leg, shattering his femur, and arm.
(T., pp. 135-140)
Howard testified that after seeing House shot, she saw Defendant standing or pacing outside his vehicle with a
silver handgun and then he reentered his vehicle and pulled out from the parking lot. (T., pp. 89-91) As Defendant
pulled out of the parking lot Sgt. Henry Singer of the Wilkinsburg Police Department, who received a dispatch about
a disturbance at 12:20 a.m., pulled into the parking lot. As he had been approaching the scene, Sgt. Singer heard 4 or
5 gun shots. (T., p. 50) He identified the video from the surveillance camera which showed Defendant’s vehicle pulling
out as he pulled into the lot. The video then showed Sgt. Singer approaching the victim as he lay in the parking lot.
(T., p. 52) Sgt. Singer testified that he secured the area and later searched for evidence but found no shell casings,
bullets, guns or other physical evidence. (T., p. 53)
The Commonwealth called Officer Rory McLaughlin, a Department of Veterans Affairs police officer, who testified
that at approximately 3:00 a.m. on November 23 he was dispatched to the VA Hospital by emergency room personnel
because Defendant had come to the hospital saying he was involved in an incident in which shots were fired and he
was injured. McLaughlin was dispatched to search Defendant for weapons. (T., p. 192) McLaughlin testified that he
spoke with Defendant and Defendant described being attacked twice, the second time at his car, and that he then left
the scene and he must have “passed out.” (T., p. 194) Defendant did say that shots were fired, however, did not tell
McLaughlin that he had fired a gun that night. (T., p. 194) He also told McLaughlin that he had not called the police,
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but that he needed to call to report the incident. (T., p. 195) McLaughlin found Defendant’s cell phone on him, but no
weapons. (T., p. 195) McLaughlin also testified that video surveillance at the hospital showed that Defendant entered
the hospital at 2:50 a.m. (T., p. 199)
Defendant was subsequently interviewed by Detective Thomas DeFelice of the Allegheny County Police at approximately 4:30 a.m. Detective DeFelice testified that Defendant described the events that night, but stated that “while
he was being attacked he heard three or four gunshots. He was able to kick a male off of him and he made it to his
truck. He put his truck in reverse and drove away.” (T., p. 234) He then said that he blacked out but denied firing a
gun. (T., pp. 234-235) When informed that a gunshot residue test could be performed, Defendant told the Detective
that he was cleaning his gun earlier in the day. (T., p. 236) At trial, Defendant denied owning or possessing any handguns. (T., pp. 293-294)
The Commonwealth called Detective Matthews of the Allegheny County Police who testified that he conducted a
search of Defendant’s house and vehicle, finding some ammunition for handguns, including a .44 caliber cartridge on
the passenger’s side of Defendant’s vehicle, as well as a magazine and a grip for a handgun. However, no handguns
were found. (T., pp. 204-208)
The Commonwealth also called Detective Kinavey of the Allegheny County Police who identified a digital sketch
and measurements made of the scene of the shooting which showed that House was 41 feet, 9 inches from Defendant’s
vehicle when he was shot in the back of the head. (T., pp. 217, 224) He also testified that State Police gun license
records showed that Defendant was not licensed to carry a firearm. (T., p. 218)
At the conclusion of the Commonwealth’s case, a colloquy was conducted with Defendant regarding the fact that
he was not required to testify and Defendant acknowledged that he wished to testify in his defense. (T., pp. 254-255)
Neither at that time, nor at any time prior thereto, did Defendant or his counsel indicate that Defendant was suffering from any type of disability which affected his ability to participate in or consult with counsel concerning his
defense. Defendant acknowledged that he wished to testify in his defense. (T., pp. 254-255)
Defendant testified that he owned the building where the party took place for 15 years. (T., p. 257) He rented the
room for the party, which was to be for 30 to 40 children between the ages of 11 to 14, and that he asked Edric
McArthur, among others, to help him with the party. (T., p. 258) The party started at 9:00 p.m. Defendant and
McArthur patted down the teenagers for weapons as they entered the party. (T., p. 260) Defendant testified that as the
party was concluding he got into a confrontation with Troy Cole about his gold chain and during the argument, Cole
and three other teenagers jumped him. (T., p. 265) He said his attackers then ran outside and he shut the door. (T., p.
266) However, McArthur went outside to disperse the group and he then saw them beating McArthur so he went
outside to assist McArthur and was attacked again until he and McArthur were able to get back inside. (T., p. 267) He
then waited about 10 to 15 minutes and then went outside to get his truck to get some of the younger children home
and to get medical attention for himself and McArthur. (T., p. 268) As he went to his car, he saw a large group of
teenagers running at him and screaming that they were going to kill him. As he got to his truck they were grabbing,
hitting and pulling him. (T., p. 269) He testified that he didn’t have a gun, but as he struggled, “One of them that was
standing right directly in front of me, he was grabbing to (sic) my sweater. The gun came out of his coat.” (T., p. 269)
At that time he instinctively grabbed for the gun at which time it went off. He described it as a black revolver. (T., p.
271) He then testified that he recalls shooting the gun at least one more time and when he did his attackers, “were just
there, in front, everyone still. It was just a split second.” (T., p. 275) He testified that he thought his life was in danger
but he didn’t try to shoot anyone. (T., p. 276) Defendant testified he then went to a friend’s house and then to the
VA Hospital for what he described as a gash on his head, bruises and contusions to his face and defensive wounds
on his hands, back, and both legs. (T., p. 278) In the attack Defendant also sustained or aggravated a hernia that
required surgery and he subsequently suffered a stroke for which he was in rehabilitation. Defendant testified that
because of the stroke, he had “aphasia”, which affected his speech, thinking, and his ability to read and write.
(T., p. 279)
On cross-examination, Defendant denied seeing the police coming onto the scene as he drove away. (T., p. 283)
Defendant stated that he did not go straight to the hospital because he blacked out. (T., p. 291) He denied the gun was
his or that he owned any handguns. (T., p. 293) He testified that he believed that he dropped the gun used in the shooting in the parking lot. (T., p. 297) He explained the ammunition in his vehicle as ammunition that was transferred from
one car to another and that may have been his wife’s or someone else’s.
The defense also called Edric McArthur who also testified to the fights and the encounters with the teenagers inside
and outside the building. (T., pp. 308-311) However, McArthur did not see or hear the shooting in the parking lot.
(T., p. 314)
The defense also called Medina El, who had rented the room from Defendant for her child’s 14th birthday party.
(T., p. 326) She confirmed the fact that Defendant and McArthur were beaten up and that the teenagers outside were
threatening and saying “they had guns.” (T., p. 328) She called 911 because of her fear of the crowd outside. She also
believed that Defendant was going to his vehicle to help take some of the younger children home. (T., p. 330)
The defense also called Vlossie Long, Defendant’s friend, who testified that Defendant came to his house about
1:00 to 1:30 a.m. and he appeared to be “a little bit beat up.” (T., p. 337) He said Defendant kept saying that they
“jumped me.” (T., p. 339) He stated that Defendant stayed about 15 minutes and Long told him to go to the hospital.
(T., p. 343)
The defense also presented character testimony through Long and Chris Sullivan, who testified to Defendant’s long
involvement in a boxing program in the area which benefited the young people of the community. (T., p. 355) After
being appropriately instructed, the jury found Defendant guilty of voluntary manslaughter, aggravated assault and
carrying a firearm without a license. This timely appeal followed.
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DISCUSSION
Petitioner filed a PCRA Petition on August 22, 2014 and an Amended PCRA Petition on June 16, 2015. The Commonwealth filed
an Answer to the PCRA Petition on October 29, 2015 and a Supplement to Answer to PCRA Petition on April 8, 2016. Petitioner’s
PCRA Petition and Amended PCRA Petition included Exhibits A through R, which included an expert report regarding the
enhancement and analysis of the surveillance video. It was stipulated prior to the hearing that the expert report would be offered
into evidence without the necessity of the expert testifying. At the PCRA hearing Petitioner presented the testimony of his physician, Dr. Susan Hoppe; trial counsel, Mr. William Brennan; and, appellate counsel, Wendy Williams. Petitioner did not testify. The
Commonwealth presented the testimony of the prosecutor, Ilan Zur. Petitioner now raises several claims of error in failing to find
that trial and appellate counsel provided Petitioner ineffective assistance of counsel both at trial and on appeal.
In order for Petitioner to be entitled to relief on the basis that trial counsel was ineffective, Petitioner must show by a preponderance of the evidence ineffective assistance of counsel which, in the circumstances of the particular case, so undermined the
truth-determining process that no reliable adjudication of guilt or innocence could have taken place. Commonwealth v. Brady, 741
A.2d. 758, 763 (Pa. Super. 1999) This standard requires Petitioner to show: (1) that the claim is of arguable merit; (2) that counsel
had no reasonable, objective basis for his actions; and (3) that, but for the errors or omissions of counsel, there is a reasonable
probability that the outcome of the proceedings would have been different, that is, that the petitioner was prejudiced by the alleged
ineffectiveness of counsel. Commonwealth v. Kimball, 724 A.2d 326, 333 (1999). Counsel is presumed to be effective, however, and
the burden rests with the petitioner to overcome that presumption. Commonwealth v. Pierce, 527 A.2d 973, 975 (1987),
Commonwealth v. Pirela, 580 A.2d 848, 850 (1990), appeal denied, 594 A.2d 658 (1991). If a petitioner fails to meet any one of these
three prongs, then an evidentiary hearing is not necessary. Commonwealth v. Wells, 578 A.2d 27, 32 (Pa. Super. 1990)
Generally, counsel’s assistance is deemed constitutionally effective if he chose a particular course of conduct that had some
reasonable basis designed to effectuate his client’s interests. Where matters of strategy and tactics are concerned, a finding that
a chosen strategy lacked a reasonable basis is not warranted unless it can be concluded that an alternative not chosen offered a
potential for success substantially greater than the course actually pursued. To demonstrate prejudice, the petitioner must show
that “there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceedings would have been
different.” Commonwealth v. King, 618 Pa. 405, 57 A.3d 607, 613 (2012) (quotation, quotation marks, and citation omitted). “ ‘[A]
reasonable probability is a probability that is sufficient to undermine confidence in the outcome of the proceeding.’ ”
Commonwealth v. Spotz, 84 A.3d 294, 311–12 (2014)
Petitioner first claims that appellate counsel was ineffective for failing to argue on appeal that Petitioner was entitled to a new
trial as a result of the June 28, 2011 amendments to the law in Pennsylvania dealing with self defense. On June 28, 2011 Act 10 of
2011 (P.L. 48) was signed into law amending 18 Pa. C.S.A. §505(b) dealing with self defense or the castle doctrine in Pennsylvania.
The amendments to Act 10 were to take effect in 60 days on August 29, 2011. Defendant’s trial was held from December 7 to
December 9, 2011 and his appeal to the Superior Court was filed on March 30, 2011. Appellate counsel filed Petitioner’s Amended
Brief for Appellant in the Superior Court on Feburary 24, 2012. The brief did not address the amendments to §505. Defendant
contends that the amendments to §505, specifically the addition of subsection (b)(2.1) and (2.5), should be applied retroactively
to his case as it was still pending on appeal on the effective dates of the amendments and appellate counsel was ineffective for
failing to raise the issue that the amendments were a basis for a new trial. The Commonwealth argues that the amendments should
not be applied retroactively as the act did not expressly state that it was retroactive.1 In addition, even if they were to be applied
retroactively Petitioner failed to establish prejudice because regardless of the amendments, Petitioner’s use of deadly force under
the circumstances was not reasonable, even if the amendments established that the castle doctrine applied to an actor’s “occupied
vehicle.” Finally, the Commonwealth argues that appellate counsel did challenge the sufficiency and weight of the evidence on
appeal arguing that Petitioner had a reasonable belief that he was in danger of death or serious bodily injury and that the amendments to §505 would not have altered the appellate arguments.
The amendments to the §505, specifically the addition of subsection (b)(2.1) and (2.5), established a presumption that a person
using deadly force had a reasonable belief that deadly force was immediately necessary to protect himself against death or
serious bodily injury if the person against whom the force was used was in the process of unlawfully and forcefully entering,
or had unlawfully and forcefully entered and is present within, a dwelling, residence or occupied vehicle. In addition, the amendments added the presumption that a person who unlawfully and by force enters or attempts to enter an actor’s dwelling, residence
or occupied vehicle or removes or attempts to remove another against that other’s will from the actor’s dwelling, residence or
occupied vehicle is presumed to be doing so with the intent to commit an act resulting in death or serious bodily injury. The
amendments at issue provide as follows:
(a) Use of force justifiable for protection of the person.--The use of force upon or toward another person is justifiable
when the actor believes that such force is immediately necessary for the purpose of protecting himself against the use of
unlawful force by such other person on the present occasion.
(2.1) Except as otherwise provided in paragraph (2.2), an actor is presumed to have a reasonable belief that deadly force
is immediately necessary to protect himself against death, serious bodily injury, kidnapping or sexual intercourse
compelled by force or threat if both of the following conditions exist:
(i) The person against whom the force is used is in the process of unlawfully and forcefully entering, or has unlawfully
and forcefully entered and is present within, a dwelling, residence or occupied vehicle; or the person against whom the
force is used is or is attempting to unlawfully and forcefully remove another against that other’s will from the dwelling,
residence or occupied vehicle.
(ii) The actor knows or has reason to believe that the unlawful and forceful entry or act is occurring or has occurred.
(2.5) Unless one of the exceptions under paragraph (2.2) applies, a person who unlawfully and by force enters or attempts
to enter an actor’s dwelling, residence or occupied vehicle or removes or attempts to remove another against that other’s
will from the actor’s dwelling, residence or occupied vehicle is presumed to be doing so with the intent to commit:
(i) an act resulting in death or serious bodily injury; or
(ii) kidnapping or sexual intercourse by force or threat.
18 Pa.C.S.A. § 505 (Emphasis added)
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The Supreme Court addressed the retroactive application of §505(b)(2.1) in Commonwealth v. Childs, 142 A.3d 823 ( 2016). In
Childs the Court considered the question of whether or not Childs was entitled to a castle doctrine jury instruction pursuant to
18 Pa.C.S.A. § 505(b)(2.1), which became effective after Childs was charged with the crimes at issue but prior to his trial on
those charges. The applicable facts and procedural history in Childs are that in November 2011, Childs was tried for murder
and possessing an instrument of crime after he stabbed the victim who was attacking him with a broomstick in Childs’ home.
The victim and Childs were arguing outside Childs’ home. Childs then went inside his house and the victim entered Childs’
home, who was attempting to hold the screen door to the house closed, and hit Childs several times with a broomstick. Childs
grabbed a knife and stabbed the victim once in the chest but he died from the wound and Childs was arrested and charged with
homicide and possessing instruments of crime. At the first trial Childs was convicted of possessing instruments of crime but the
jury deadlocked on the homicide charge. In November 2012, Childs was tried again on the homicide charge. The Supreme Court
noted that:
At both trials, Childs claimed that he acted in self-defense and requested a castle doctrine jury instruction in
conformance with section 505(b)(2.1), providing that there is a presumption that he had a reasonable belief that
deadly force was immediately necessary to protect himself from serious bodily injury or death because he was
attacked inside his residence. N.T., 11/10/2011, at 4–5; N.T., 11/16/2012, at 28–29. In response, the
Commonwealth did not dispute that the facts of the case entitled Childs to a castle doctrine defense, but objected
to Childs’ request on the basis that section 505(b)(2.1) did not become effective until more than a year after
Childs stabbed Victim, and that giving the instruction would be an improper retroactive application of a substantive law. N.T., 11/10/2011, at 6–7; N.T., 11/16/2012, at 29. The trial court refused Childs’ request at both trials.
On November 16, 2012, Childs was convicted of third-degree murder. He was subsequently sentenced to a term
of sixteen to thirty-two years of imprisonment for the murder conviction and a consecutive term of five years
of probation on the PIC conviction. Commonwealth v. Childs, 142 A.3d 823, 825–26 (Pa. 2016)
On appeal, the Superior Court found that the trial court erroneously concluded that providing the jury instruction would have been
a retroactive application of the applicable law and reversed the judgment of sentence and remanded the case for a new trial.
Commonwealth v. Childs, No. 272 EDA 2013, 2014 WL 10788813, (Pa. Super. Ct. Nov. 10, 2014), aff ’d, 142 A.3d 823 (Pa. 2016) In
reviewing the Superior Court’s opinion, it was noted that the sole question before the Superior Court was whether the trial court
correctly concluded that section 505(b)(2.1) should not be applied retroactively. The issue before the Court was whether the
amendment adding the presumption in 505(b)(2.1) was a procedural or substantive amendment. Noting the Superior Court’s statement that “the law of retroactivity is less than a model of clarity” the Court stated:
The Superior Court began by recognizing that “a statute is impermissibly retroactive if it ‘attaches new legal
consequences to events completed before its enactment. Retroactive application occurs only when the statute
or rule relates back and gives a previous transaction a legal effect different from that which it had under the
law in effect when it transpired.’ ” Commonwealth v. Childs, 272 EDA 2013, 2014 WL 10788813, *7–8 (Pa.Super.
Nov. 10, 2014) (quoting Commonwealth v. Robinson, 7 A.3d 868, 871–72 (Pa.Super.2010)). The Superior Court
further recognized that concerns of impermissible retroactive application arise only where the law at issue
impairs a vested right or contractual obligation. Id. at 8 (citing Commonwealth v. Johnson, 520 Pa. 165, 553 A.2d
897 (1989)).
The Supreme Court noted that although the castle doctrine existed at common law in Pennsylvania since its founding, it was not
codified in Pennsylvania until 1972, with the enactment of 18 Pa.C.S.A. § 505. The Court further stated that §505 codified existing
case law pertaining to self-defense and was intended to set forth in a single rule the law governing the use of defensive force and
that the legislature emphasized that §505 made no substantial change to the existing law. Childs at 829 (Pa. 2016) Regarding the
amendments to §505 enacted in 2011, the Court stated:
This statute remained unchanged until the passage of Act 10 on June 28, 2011. The preamble to Act 10 explains that
its purpose was to strengthen the right of self-defense. See H.B. 40 159th Gen. Assemb., Reg. Sess. (Pa.2011). In so
doing, however, Act 10 did not substantively alter the law regarding the use of deadly force within a residence.
Commonwealth v. Childs, 142 A.3d 823, 829 (Pa. 2016)
In addressing the amendment adding subsection (2.1) the Court stated:
The presumption created by section 505(b)(2.1) codifies the inference between certain basic facts (an unlawful and
forceful entry and knowledge thereof, as described in subsections 505(b)(2.1)(i) and (ii)), and an element of a castle
doctrine defense (a reasonable belief that deadly force is immediately necessary). Both before and after the enactment of section 505(b)(2.1), a finder of fact could make this inference, and section 505(b)(2.1) merely provides the
factfinder with an evidentiary mechanism to assist in evaluating the merits of making this inference based upon the
specific facts presented in the case. We note that the current standard jury instruction directs the jury to “[c]onsider
the realities of the situation faced by the defendant ... when you assess whether the Commonwealth has proved beyond
a reasonable doubt either that [the defendant] did not believe [he] was actually in danger of death or serious bodily
injury ... or that, while [the defendant] did believe that, [that] belief was unreasonable.” Pa.SSJI (Crim) § 9.501A
(2012). Commonwealth v. Childs, 142 A.3d 823, 830–31 (Pa. 2016)
It was noted that the Superior Court concluded that section 505(b)(2.1) did not alter a defendant’s rights concerning claims of selfdefense premised on actions in the home. It reasoned that section 505(b)(2.1) only “addresses a method of enforcing th[e] right of
self-defense” and is therefore procedural. Because there is no prohibition on the retroactive application of a procedural statute,
the Superior Court reasoned, Childs was entitled to a jury instruction regarding the castle doctrine. On that basis, it vacated Childs’
judgment of sentence and remanded for a new trial. The Supreme Court, affirming the Superior Court, found that:
Section 505 (b)(2.1) does not, as the Commonwealth contends, broaden the rights of the accused when asserting a
castle doctrine defense. Commonwealth’s Brief at 14. To the contrary, both before and after the enactment of section
505(b)(2.1), a defendant was justified in using deadly force if he or she was not the initial aggressor and had a
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reasonable belief that such force was necessary to protect against death, serious bodily injury, kidnapping, or sexual
intercourse compelled by force or threat, and a defendant had no duty to retreat when attacked in his or her dwelling.
Likewise, both before and after the enactment of section 505(b)(2.1), the Commonwealth could overcome a claim of
self-defense under the castle doctrine by establishing that the defendant did not actually possess the requisite fear or
that the defendant’s belief was not reasonable. In sum, the section 505(b)(2.1) presumption does not alter either the
elements of a castle doctrine defense or the historical right to use deadly force in one’s home. Instead, it provides an
evidentiary mechanism to aid in the factfinder’s evaluation of the merits of a castle doctrine defense. Commonwealth
v. Childs, 142 A.3d 823, 831–32 (Pa. 2016)
The Court further stated:
Having determined that section 505(b)(2.1) is a procedural statute, the Commonwealth’s remaining arguments are
rendered moot. As a procedural statute, section 505(b)(2.1) applied to litigation pending at the time of its enactment
as well as litigation commenced following its enactment. Estman, 915 A.2d at 1194. Both of Childs’ prosecutions
commenced after the enactment of section 505(b)(2.1), and so Childs was entitled to a jury instruction in conformance
with section 505(b)(2.1). Commonwealth v. Childs, 142 A.3d 823, 835 (Pa. 2016)
It was noted that the Childs was entitled to jury instructions pursuant to 505(b)(2.1) because that section became effective prior
to Childs’ trials. The Court stated:
As section 505(b)(2.1) was effective at the time of Childs’ trials, there is no specter of improper retroactive application. The statutory evidentiary presumption was in effect at the time of his trial. Retroactivity concerns would arise
only if a defendant raised self-defense based on the castle doctrine at a trial prior to August 29, 2011 (the effective
date of section 505(b)(2.1)), and then filed a post-trial motion after August 29, 2011, arguing that he was entitled to
section 505(b)(2.1) jury instruction at his trial. That is not the case here. Commonwealth v. Childs, 142 A.3d 823, 833
(Pa. 2016)
Based on the foregoing holding in Childs, Petitioner is not entitled to relief on his claim that counsel was ineffective for failing
to raise and argue the amendments to §505(b) on appeal. The Court determined that a jury charge regarding the presumption
created in 505(b)(2.1) would only be retroactive to a case in which a defendant raised a claim of self defense based on the castle
doctrine in a trial occurring prior the effective date of the act, that is August 29, 2011. As Petitioner’s trial commenced on
December 7, 2010 and the jury returned its verdict on December 9, 2010 Defendant was not entitled to instructions based on the
amendments to §505(b). Furthermore, to the extent that Petitioner argues that he was entitled to an instruction based on the
expansion of the castle doctrine to specifically include an “occupied vehicle,” it would appear that this provision constitutes a
substantive amendment which, pursuant to the holding in Childs, would not be applied retroactively.
At the PCRA hearing appellate counsel acknowledged that she did not raise or argue the amendments to §505(b) on appeal
stating that:
My reading of the statute and my understanding of the application of the statute was that although it codified the
common law as to the Castle Doctrine which may apply to people in Mr. Scott’s situation, that the statute itself
was not retroactive and could not be applied retroactive because it was not expressly written into the statute that
it had retroactive application. (T, p. 70)
Based on the decision in Childs, Petitioner was not entitled to a new trial based on the retroactive application of the amendments
to §505(b) to Petitioner’s trial held in December 2010. Counsel will not be deemed ineffective for failing to raise a meritless claim.
Commonwealth v. Tilley, 566 Pa. 312, 780 A.2d 649 (2001).
The Commonwealth also argues that even if the amendments were applicable, Petitioner has failed to demonstrate prejudice
because the “underlying issue-that Petitioner reasonably believed that he needed to fire his gun in order to avoid death or serious
bodily harm” is not affected by the amendments. The Commonwealth argues that appellate counsel challenged the sufficiency and
weight of the evidence on appeal specifically arguing that Petitioner had a reasonable belief that he was in danger of death or
serious bodily injury at the time that he fired the shots. The Commonwealth further argues that the Superior Court found that there
was sufficient basis for the jury to reject Petitioner’s self-defense claim and the amendment to §505(b) do not alter or affect this
conclusion. As noted by the Supreme Court in Childs:
The presumption created by section 505(b)(2.1) codifies the inference between certain basic facts (an unlawful and
forceful entry and knowledge thereof, as described in subsections 505(b)(2.1)(i) and (ii)), and an element of a
castle doctrine defense (a reasonable belief that deadly force is immediately necessary). Both before and after the
enactment of section 505(b)(2.1), a finder of fact could make this inference, and section 505(b)(2.1) merely
provides the factfinder with an evidentiary mechanism to assist in evaluating the merits of making this inference
based upon the specific facts presented in the case. Commonwealth v. Childs, 142 A.3d 823, 830–31 (2016)
(Emphasis added)
In this case the Commonwealth conceded that at the time Petitioner was attacked he had a reasonable belief that he was in fear
of his life. (T., p. 25) Therefore, the issue of the presumption in the amendments to §505 were not at issue. Consequently, Petitioner
has failed to establish prejudice.
Petitioner’s second allegation of error is that the Court erred in denying his motion for discovery to obtain the medical records
of William Bennett which were no longer available because the Commonwealth lost its file and could not produce the records and
trial counsel did not have a copy of the records in his file. In his motion Petitioner alleged that counsel was ineffective for failing
to pursue the possibility that Bennett was injured as a result of shots fired from another gun other than that fired by Petitioner.
Petitioner argued that there was certain evidence that tended to establish that Bennett’s wounds were not consistent with being
shot by a gun fired by Petitioner and that he should have been permitted to obtain Bennett’s records leave the belief that there may
be information in the records that might buttress his theory of other shooters. Petitioner further asserts that his motion for
discovery to obtain Bennett’s medical records directly from the hospital should have been granted as there were exceptional
circumstances to permit the discovery pursuant to Pa.R.Crim.P. 902(E) which provides:
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(E) Requests for Discovery
(1) Except as provided in paragraph (E)(2), no discovery shall be permitted at any stage of the proceedings, except upon
leave of court after a showing of exceptional circumstances. Pa. R. Crim. P. 902(E)(2)
Petitioner asserts that there is evidence that supports his theory and warranted the requested discovery. The first is that a
supplemental police report of Patrolman Gilbert Stubbs of the Wilkinsburg Police Department indicates that he arrived on scene
at 00:23 and was asked by Sergeant Singer to attend to Bennett. Stubbs describes encountering Bennett laying on the sidewalk
“directly across the street from the parking lot area” and that Bennett indicated he had been shot and that he was “found to have
a small puncture wound just above his right knee with another to the inside of his left wrist.” (PCRA Petition, Exhibit “F”)
Petitioner contends that the fact that Stubbs describes Bennett’s wound as a “small puncture wound” contradicts the
Commonwealth’s theory that Petitioner used a large caliber handgun, such as a .44 Magnum. However, while the Commonwealth
argued the gun was a .44 Magnum, the gun, which Petitioner testified he wrestled from one of his attackers and then dropped in
the parking lot after he shot it, was never recovered.
During trial the Commonwealth called Detective Matthews of the Allegheny County Police who testified that he conducted a
search of Petitioner’s house and vehicle and found some ammunition for handguns, including .44 Magnum cartridges in the
Petitioner’s house and vehicle, as well as a magazine and a grips for handguns. In addition, the medical examiner testified that
House’s fatal wound was consistent with a .44 Magnum bullet. (See Commonwealth Exhibit 1 which demonstrates a small
puncture wound to the back of House’s head.) The fact that Patrolman Stubbs characterized one of Bennett’s wounds as a small
puncture wound is of little significance and does not support the theory that someone else shot Bennett. The evidence was used
to contradict Petitioner’s assertion that he did not own any handguns. (T., pp. 204-208)
Petitioner next contends that Bennett was on Penn Avenue and not in the direction of the two muzzle flashes from Petitioner’s
gun and Bennett was not, as the other victim was, specifically identified in the video. As noted above, Patrolman Stubbs described
Bennett as being found on the sidewalk directly across the street from the parking lot and there is no evidence that Bennett was
so far beyond the range of Petitioner’s gun fire that he could not possibly have been struck when Petitioner fired the gun. In
addition, the fact that Bennett may have not been in the line of fire of the two muzzle flashes from Petitioner’s gun actually
captured on the video does not preclude the fact that there may have been other shots fired by Petitioner that simply were not
captured on the video. As will be discussed in more detail herein, Petitioner’s video expert, Lars Daniel, concludes after
analyzing the video that:
There are two apparent muzzle flashes in the video at the fifth frame at 00:19:38 and the first frame of 00:19:39. With
the low framerate of the recording, the only thing that can be determined from the video is that two shots were fired
by the defendant. It cannot be determined if additional shots were fired by the defendant, or if shots were fired by
another person and those muzzle flashes were obscured via the environment, outside the lense (sic) of the camera, or
not captured by the camera due to the low frame rate. (June 10, 2015 Video Forensics Report, Amended PCRA
Petition, Exhibit “Q,” p. 2) (Emphasis added)
There is no support in the video for the theory that some else was firing a gun. In fact, the analysis of the video includes the
possibility that Petitioner fired all the shots that were heard by the witnesses. Petitioner’s contention that there were one or more
other persons firing a gun at the time that Bennett was shot is speculation.
At the PCRA hearing trial counsel testified that he had reviewed Bennett’s medical records and did not see anything that was
relevant to the issue of ballistics or which would cause him to believe that there were ballistic issues. Counsel testified:
I know I had reviewed the medical records of Mr. Bennett. I recall that the Commonwealth offered to give me a copy
of those, and the file at that point was so copious I chose not to. I reviewed them twice. As I read them, I don’t recall
any evidence as to what the ballistics were as far as entry and exit. I don’t believe there was any opinion as to what
form of handgun would have caused the damage that resulted in a broken femur to the victim. I believe he was also
shot in the arm. (T., pp. 25-26)
As stated in Commonwealth v. Reid, 99 A.3d 470 (2014):
A showing of good cause requires more than a generic demand for potentially exculpatory evidence; rather, discovery
requests in the PCRA setting must be accompanied by an explanation why the exculpatory information was unavailable to prior counsel and must identify specific documents or items that were not disclosed pretrial or during trial
proceedings. Commonwealth v. Carson, 590 Pa. 501, 913 A.2d 220, 261 (2006) (“a PCRA petitioner is not entitled to
discovery where he has not shown the existence of requested documents, … as speculation that requested documents
will uncover exculpatory evidence does not satisfy the requirements of Rule 902(E)(2)”). Commonwealth v. Reid, 99
A.3d 470, 498 (2014)
This is not a case in which it is alleged that the Commonwealth failed to produce relevant records or documents prior to trial or
that trial counsel did not even conduct an examination of the records. Here trial counsel reviewed the records and determined that
the records did not provide any evidence that was relevant to the case. Petitioner’s claim that the medical records may develop
evidence on the issue of causation of Bennett’s injuries is speculative and did not warrant discovery pursuant to Pa.R.Crim.P.
902(E), therefore, and the motion for discovery was appropriately denied.
Petitioner next alleges that trial counsel was ineffective in three respects related to the surveillance video. Petitioner first
contends that counsel was ineffective in failing to object to hearsay and expert testimony by Detective Kinavey explaining how the
video recorded, or did not record, certain events with particular reference to the muzzle flashes. Petitioner cites the following trial
testimony of Detective Kinavey:
Q.

Did you hear witnesses indicate there were between four and five gunshots?

A.

I did, yes.

Q.

Did you review the video and still images?

A.

I did.
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Q.

How many muzzle flashes were you able to identify with certainty?

A.

Two.
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Q. And based on your understanding of how these surveillance cameras work, is there any possible explanation as to
why they didn’t capture perhaps all of the muzzle flashes, all of the gunshots?
A.

Yes. It was explained to me.

Q.

And what was that?

A. The explanation given to me was that the way the video captures is it’s not like a video camera that you would have
at home where it captures every event. It captures different images. Like, you might see a person take a step. Then he
might be two steps ahead.
Even on the motion sensor, it just doesn’t have the pixels to capture each individual frame of each individual event.
So you may lose like a millisecond of each event due to the complexity of the surveillance video as well as the video being
- I guess what they indicates was it’s a large file. So they try. That’s why they have it on motion sensor as well as collecting the individual different frames. (T., pp. 225-226)
Petitioner contends that counsel was ineffective in failing to object to this testimony because that the explanation as to how
the video records or captures the movement on the video is expert testimony that Detective Kinavey was not qualified to give. In
addition, as Detective Kinavey stated, the information he was testifying to was “explained” to him and his testimony was clearly
hearsay. Petitioner argues that counsel was ineffective in failing to object to Detective Kinavey’s testimony and it was “clearly
prejudicial given counsel’s intention to argue to the jury the likely presence of shooters other than Petitioner.” (Memorandum in
Support of Amended Petition for Post Conviction Collateral Relief, p. 27)
A review of all of the trial testimony concerning the video indicates that these technical aspects of the videos were never in
dispute and trial counsel testified at the PCRA hearing that he made the decision not to object to Kinavey’s testimony for that
reason. At the PCRA hearing counsel testified:
Well, number one, it was, there’s no doubt about it. I chose not to object at that time. I had viewed the tape multiple
times. I had discussed the tapes with County Police. I had discussed the tapes with the prosecutor involved in that
case, and what was being said is of course what I was told during the frequent times that I saw those tapes. I knew
what was going to be said. It seemed to be useless to bring in at that point in time an expert to testify to what the
detective was actually going to say. So, once again, was it hearsay, yes, and I chose not to object to it. (T., p. 20)
(Emphasis added)
Regarding the question of whether or not Detective Kinavey’s testimony was harmful or prejudicial, trial counsel testified:
Q. Did you consider Detective Kinavey’s testimony on this point to be harmful, that there were four or five gunshots but
the video only showed two of them?
A. Frankly, no. My position was that indeed the defendant I knew was going to take the witness stand, and he had said
at all times, and had said on the witness stand, there were two shots fired. Obviously we had three to four witnesses
testifying hearing somewhere in the range of four to five shots fired. Having seen the tape, we know indeed two gunshot
flashes were seen which meant what happened to the other three which was not shown by that tape. In essence the
argument would have been that those gunshots may have been by the victims or friends of the victims or whatever else,
so I did not see that as per se harmful. (T., pp. 20-21)
On cross examination of Detective Kinavey at trial, trial counsel established that based on his description of the manner in which
the video was recorded that, in fact, there could have been two or three shots fired before the muzzle flashes attributed to Petitioner
and that it could not be ascertained “scientifically” the order of any shots that the various witnesses, including Petitioner, testified
they heard. Regarding the number of shots, trial counsel testified at the PCRA hearing that:
“I recall the detective being on the witness stand and asking him very, very specifically if there was any scientific way
one can determine if my client fired any more than two shots, and his answer was no.” (T., p. 24)
Counsel also pointed out that:
“I outlined to the jury witnesses who claimed that these youth were yelling outside: we have guns, plural, we have
guns. I emphasized the fact that five shots are heard and only two arguably can be attributed to my client, . . . ”
(T. p. 25)
In fact, Kinavey’s testimony could be used to buttress and confirm Petitioner’s testimony that he heard gun fire before the gun that
he wrestled from one of his assailants at his vehicle discharged the first time. (T., p. 271)
The video expert, Lars Daniel, who analyzed the videos and issued a report attached as Exhibit “Q” to the Amended PCRA
Petition, confirms Kinavey’s testimony. Kinavey’s statement that all gun flashes might not be captured on the video due to the
manner in which the cameras captured the video was also confirmed by Daniel, who explained it in terms of “low frame rate.”
Mr. Daniels explains in his report that upon examining the video he:
. . . [f]ound it to have a frame rate of 6.5 frames per second, or FPF. For a video to be considered live motion (meaning that the video was smooth, not choppy or flickering) the standard is 30 frames per second. (Amended PCRA
Petition, Exhibit “Q”, p. 1)
Mr. Daniel also states in his report:
I reviewed pages 221 through 227 of the court transcript, which contains a portion of the testimony of Detective
Kinavey. On page 221, Detective Kinavey gives the explanation of why there is a gap of approximately 30 seconds
between the video files that were produced from the video surveillance systems by Save A Lot. As a point of clarifi-
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cation, it is important to note that the “missing” 30 seconds is only between the two files containing the entirety of the
exported video footage. This “missing” video in no way impacts the footage of the actual incident and is not related
to the explanation of frame rate provided by Detective Kinavey beginning on page 226. (Amended PCRA Petition,
Exhibit “Q”, p. 6) (Emphasis added)
In fact, Detective Kinavey’s explanation that it is not like a “video camera that you have at home where it captures every event”
and that it “does not have the pixels to capture each individual frame of each individual event” is simply a less technical explanation of the same conclusions reached by Petitioner’s expert.
Counsel testified that he made the decision not to object to Detective Kinavey’s testimony because there was “no doubt about
it” and there is nothing in the record to support the present claim that the failure to object was prejudicial because it affected
counsel’s ability to argue to the jury the likely presence of shooters other than Petitioner. Therefore, to the extent the testimony
was either hearsay or expert testimony, counsel had a reasonable basis for his strategy and he was not ineffective in following that
course. Commonwealth v. Williams, 899 A.2d 1060, 1063–64 (2006)
Petitioner next contends that counsel was ineffective for failing to have the videos professionally enhanced and analyzed
and expert testimony presented regarding that analysis which would have lead the jury to reach a different verdict. However,
upon review of the report and after careful review of the both the video of the shooting presented at trial and the enhanced
video, there are no significant or meaningful differences in the videos. The enhanced video is, in fact, somewhat brighter in
areas where there is more illumination, that is in the foreground directly under the street lights and in the background from
signs or lights on or near Penn Avenue. In addition, while Petitioner’s shirt is brighter as he is seen approaching and entering
his vehicle, the figures seen rushing toward his vehicle are not significantly clearer or brighter and the events for several
seconds at or around the vehicle are not significantly enhanced. Based on the review of the enhanced video and its analysis,
there is no reasonable probability that the outcome of the trial would have been any different if the proffered expert testimony
and video had been presented at trial.
Mr. Daniel indicates in his report that:
I was asked to determine the amount of time between the change of direction of the crowd approaching the defendant’s vehicle and the first muzzle flash. I was also asked to examine the video as it relates to the number of alleged
muzzle flashes and if muzzle flashes could have been ‘missed’ in the recording due to the frame rate of the video.
(Amended PCRA Petition, Exhibit “Q”, p. 1)
Addressing the issue of the time between the reversal of the crowd and the muzzle flash, Mr. Daniel concludes that:
At the sixth frame of 00:19:36 the victim turned and begins to change direction, occurring before the crowd changing direction; the crowd then begins to change direction at the fifth frame of 00:19:37. At the fifth frame of 00:19:38
the first muzzle flash can be seen. The second muzzle flash follows three frames after the first, or approximately
.4 seconds after the first muzzle flash on the first frame of 00:19:39. (Emphasis added)
Mr. Daniel reaches the conclusion that the time between the change of direction of the crowd and the first muzzle flash is one
second. However, he also concludes that the victim changes direction before the crowd changes direction, that is, the victim
changes direction at 00:19:36 and is shot at 00:19:38.
Petitioner claims that counsel was ineffective in failing to present expert testimony regarding the video because it would have
established conclusively the short time that Petitioner had to actually perceive that the “crowd” was retreating, that is one second,
and the time that the first muzzle flash occurred. Petitioner asserts that this analysis could have been used to counter the
argument of the prosecutor that the time was 2 or 3 seconds. In his opening statement the prosecutor suggested to the jury that
upon seeing the video that “When fires that first shot, as you can see in the video, at least two, closer to three seconds have now
passed. Three full seconds have passed since these kids are now retreating, and that is the crux of this, that they are, in fact,
retreating.” (T., pp. 26-27) Petitioner contends that trial counsel improperly accepted this statement and did not attempt to refute
it. This statement of the time between the crowd retreating and the first shot was not repeated in the Commonwealth’s testimony
or by the prosecutor in closing. However, Petitioner’s trial counsel did refer to it in his closing by stating that the Commonwealth’s
argument that the mob was fleeing for “two or three” seconds was not all that the jury should consider in assessing the circumstances that lead Petitioner to believe that he had a reasonable belief that his life was in danger. Counsel, rather than conceding
that only “two or three” seconds was the time involved that the jury should consider, was in fact arguing that the jury should
consider the events of the entire night. Counsel stated, in quoting the Court’s charge to be given on self defense,
“Now my point is simply this: What this paragraph tells you, it’s context. It wasn’t that second at the car. It was the
evening of the assault after assault after assault. it was the beating on the door say “We got guns.” It was the assault
outside the door. It was at the car itself.” (T., p. 430) (Emphasis added)
In fact, this argument was consistent with Petitioner’s testimony and the argument that Petitioner was not even aware that the
crowd was fleeing. (T., p. 431) At the PCRA hearing trial counsel testified as follows :
Q. Well, did you think therefore it might be useful to have an expert to tell you exactly how long the period of time was,
whether it was one second or three second?
A.

I did not retain one, sir, and I did not think in terms of that.

Q. Okay. You argued to the jury that he was in fear of his life. The DA agreed he was in fear of his life. Isn’t time to think
or retreat a critical element there?
A.

Certainly the lapse of time would be a factor in this case, there’s no doubt about it.

Q.

So you felt comfortable -- maybe I’m beating a dead horse here -- you felt comfortable with you just eyeballing it?

A. I thought that when one looks at the tape -- and of course, as you’re aware, in this case the jury had the tape as well
with them in the jury room. When one looked at the tape still by still, it would appear to me that -- it appeared to be a
very, very fast action. Now, what is defined by fast action. Again, according to the defendant in the case, he indicates at
the time between shot one and shot two was a split second. That was his term. (T., p. 27)
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Trial counsel further testified that he viewed the videos repeatedly and he was concerned that if the video were enhanced that it
could be harmful to the Petitioner as it was conceded by the Commonwealth that Petitioner was being attacked and was in fear for
his life. Counsel testified that the video did not show the gun in the Petitioner’s hand and if an enhancement had been done, it could
have shown him pointing the gun. Counsel testified that the testimony of Petitioner was that although he fired the gun, he never
aimed it. If the enhancement showed him aiming the gun at the crowd as they were running away, it could be potentially harmful
to the Petitioner. (T., p. 22)
The proffered expert testimony establishes that there was one second from when the crowd began retreating and the first
muzzle flash, however, it is unclear how the expert determines exactly when the “crowd” began “retreating” because the movements of the individuals, especially those in close proximity to the vehicle, even in the enhanced video, are less than clear. The
expert also concludes that there were two seconds between when House, who did not reach the vehicle, began retreating and the
first muzzle flash. Petitioner contends that if the jury would have been told that there was only one second for Petitioner to
perceive that the crowd was retreating, as opposed to two seconds, that there is a reasonable probability that the result would have
been different. However, this argument fails because it does not take into account all of the evidence that supports the
Commonwealth’s contention that, whether it was one second or two seconds, Petitioner, absent a credible explanation, had to have
perceived that the crowd was running away. The timing of the retreating crowd and the victim as described by the expert was not
so significantly different from that which could be perceived by the jury by viewing the video and does not lead to the conclusion
that the expert testimony would have affected the outcome of the trial. There was nothing in the expert report regarding the
analysis of the videos or the enhanced video itself which establishes that Petitioner was prejudiced by any alleged ineffectiveness
of counsel in failing to present expert testimony regarding the videos and this claim was appropriately denied.
Petitioner next claims that counsel was ineffective in failing to show the jury the video at full speed instead of half speed.
Petitioner argues that by not playing it a full speed it allowed the Commonwealth to “artificially increase the apparent time lapse,
exaggerating the time within which Petitioner was being asked to switch over from legitimate fear for his life when being rushed
by the mob. . .” (PCRA Petition, p. 25) However, trial counsel testified as follows:
Q.

Is there any reason why you didn’t have it played for the jury at full speed?

A. Well, there are certain factors that help the defense by playing it at half speed. When you looked at it at full speed - I’m sorry, at full speed it is somewhat of a blur. When you look at it at half speed, you basically see this gang of youth
come over a hillside, it would seems to swarm this gentlemen’s car, to jump on the car. They were on the roof, they were
on the hood, they were on the windshield, and of course part of the defense in this case, the major part was the fear he
was in at the time, and I think showing it at half speed was able to capture that as opposed to full speed it would not.
Q.

So you don’t think showing it at full speed would have shown the full fear and confusion of the incident?

A.

I don’t believe so, no. (T., p. )

Counsel, after having reviewed the video numerous time prior to trial, made a reasonable strategic decision that it was better to
show the video at half speed. A review of the video at both half speed and full speed demonstrates that not only does playing the
video at half speed prolong the time that it shows the crowd rushing the vehicle, it prolongs the time that the crowd is seen engaging with Petitioner at his vehicle. Petitioner testified to what he perceived as a prolonged struggle with some in the crowd punching and pulling him from the vehicle, which occurred from when he first reached the vehicle until they began retreating. From a
review of the video, it appears that the crowd reaches his vehicle door at 00:19:30 and begins retreating no later than 00:19:37, as
described in the expert report. At half speed the period of the attack appears longer than when viewed at full speed. Therefore,
while there may be countervailing arguments as to whether the video should have been shown to the jury at full speed or half
speed, trial counsel’s strategy to show it at half speed was reasonable and he was not ineffective in doing so.2
Petitioner next asserts that the court erred in finding that trial counsel was not ineffective for failing to show the jury the available surveillance video clips showing mass movements of the crowd of teenagers rushing towards and away from the entranceway
to the party premises and for not presenting evidence corroborating the 911 calls made by Petitioner and Medina El, a defense
witness, prior to the shooting. As to the surveillance videos, Petitioner presented with his Amended PCRA Petition videos obtained
in discovery showing the events outside the entrance to the party room. Petitioner claims counsel was ineffective for failing to show
the jury the surveillance video because it would have corroborated the fact that the Petitioner, as well as others in the party room,
had a reasonable fear of the crowd. However, there was no significant dispute in this case that there was a large group of teenagers
outside the door of the party room and that there were altercations that took place. Petitioner acknowledges in his Petition that,
“these clips clearly tended to corroborate the assaults upon the door and upon Mr. McArthur testified to by the Defendant’s
witnesses, as well as by the Commonwealth’s witness, Troy Cole.” Mr. Cole testified at length concerning the altercations that took
place both inside the building and outside stating:
A.

It seemed like the crowd was start closing in on him.

Q.

Okay.

A. And then once he start smacking the chairs together, the crowd, they start, like, backing up. And then somebody
threw a crate. I didn’t quite see who threw it, but they threw a crate and hit him. Then the crowd attacked the security
guard. That’s when Mr. Scott came out.
Q.

Okay. So a crate? Are you talking like - -

A.

Like a milk carton crate.

Q.

Like a plastic crate? You didn’t see who threw it, but he got hit?

A.

Yes.

Q.

And then the crowd jumped him?

A. The crowd started attacking him, took the chair off of him and started hitting him with them. Mr. Scott came out,
and they did the same to him.
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How many kids are we talking about?

A. A lot of kids. Like, I can’t even remember. I know a lot of kids, more than the people that’s in here. (T., p. 169)
(Emphasis added)
In addition, Edric McArthur, Medina El and Petitioner also testified as to these events and the Commonwealth never disputed that
these events took place. Trial Counsel testified that he did not show the videos because they were cumulative, stating:
The only thing I can say with hindsight is that it was cumulative. We had a number of witnesses there, Miss El, and
all the way through. As far as this mass crowd of youth banging on the door saying words to the effect “we have guns”,
we have witnesses who place that one poor man outside and being attacked by fifteen youth at one time. Again, I was
aware of the fact that on cross or whatever else there was no challenge to what had happened at scene one. Now,
arguably if I had played the tape of the youth going toward that door in scene one would that have enhanced that sense
of fear? Possibly. (T., pp. 35-36)
Clearly the evidence suggested by Petitioner was cumulative and counsel was not ineffective for failing to present cumulative
evidence. A defendant is not prejudiced by the failure of counsel to present merely cumulative evidence. Commonwealth v. Spotz,
896 A.2d 1191, 1229 (2006)
Petitioner also argues that counsel was ineffective because he “left uncorroborated and therefore opened to disbelief the
testimony by Petitioner and Mr. McArthur that they had twice called 911 for assistance and by Medina El that she had called 911,
as well.” Medina El testified as follows:
Q.

Did you see the assault on Mr. Scott inside that room?

A. Yes. They started hitting him with chairs. They were, like, all surrounding him hitting him with chairs when they
were trying to get them out the door, get them out the door. The broke tables. It was just very chaotic. Once they got them
outside of the building where the party was, hey start kicking on the doors, kicking, screaming they had guns.
I actually called 911 from my phone, and I told the operator that they were acting crazy on the other side of the door
because we couldn’t get out. We couldn’t get out of the place. They were still kicking on the door, screaming they had guns,
all types of stuff. “Open this f ’ing door.”
They were just cussing, and a lot of children that were inside of the party were just scared, terrified. They were
crying. We were trying to contain the children, and that’s all I could think of was to call 911. (T., pp. 328-329) (Emphasis
added)
Trial counsel also testified that evidence to corroborate that calls were made to 911 was not offered because the fact that the calls
were made was undisputed and such evidence would have been cumulative.3 Counsel testified:
Q.

Did you present the testimony that there were prior calls to the Wilkinsburg Police?

A. The testimony came from the client, the defendant on the witness stand. We called a Miss El. Miss El indicated that
she had made two telephone calls to Wilkinsburg -- she made two 911 calls, and she was asked at the scene if she knew
specifically if the defendant made calls. She said she did not know. The defendant took the witness stand and said I believe
he made two calls.
Q.

Did you attempt to get 911 recordings or evidence that he had actually made calls to the police?

A.

I did not.

Q.

And why not?

A. Because it was basically unrebutted in this case. The incident -- I used the term crime scene one of what happened
in that so-called party room, party room outside of that, and the witnesses put on, including one of the defense witnesses,
I believe a Mr. Troy Coles, basically was unrebutted as to what specifically happened in that area, outside of that area.
And as far as I remember, it was not even challenged by the Commonwealth in this case, so I felt no need to corroborate
the issue of the telephone calls.
We had two witnesses. Miss El was excellent, and there was no challenge to the fact that she made those calls. (T., pp. 30-31)
Petitioner contends that corroboration of the above referenced evidence was important to establish the fact that Petitioner was in
fear of his life at the time of the shooting. However, this issue was never in dispute. In fact, the prosecutor conceded this point in
his opening statement saying:
They rushed him as he was entering his car. He made it into the car. All the kids are right on the car, and you can make
that out on the video. At that point, like I said to you, I’m not going to argue to you to the contrary. He was in certain
fear for his life at that point, and that is clear and not contradicted. (T., p. 25) (Emphasis added)
Counsel was, therefore, not ineffective in failing to present evidence to corroborate the undisputed testimony regarding the events
outside the party room and the 911 calls and this claim is meritless.
Petitioner next contends that trial counsel was ineffective for failing to aggressively impeach the Commonwealth’s witness,
Shenita Howard, and for refusing a jury charge which would have singled her out as a witness who made prior inconsistent statements. Specifically, Petitioner argues that Ms. Howard was the witness relied upon by the Commonwealth to establish that
Petitioner was drunk and unruly throughout the party, the aggressor in the fighting that subsequently ensued and that he acted
inappropriately towards certain girls. Petitioner also contends that it was Howard who changed her story from interview to
interview and who most radically contradicted the objective facts as recorded by the surveillance video.
The Commonwealth argues that trial counsel did effectively cross-examine Howard regarding inconsistencies between her trial
testimony, statements to the police and her testimony at the preliminary hearing. A review of Howard’s direct and cross examination demonstrates that trial counsel effectively crossed examined Howard by having her admit that she smoked marijuana with
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her uncle, the victim House, a couple hours before the party, (T., p. 95); that she gave statements that were inconsistent with Troy
Coles regarding the attack on McArthur, (T., p. 102); that she attended a “good number” of parties in the past where there are pat
downs for weapons, (T., p. 97); that Petitioner may have misinterpreted some of the dancing that party goers were engaged in as
fights, (T, p. 99); that another female adult at the party thought there was a fight going on at the party, (T., p. 100); and, that her
testimony at the preliminary hearing regarding the number of shots she heard was inconsistent with her trial testimony. (T., p. 114)
In addition, by questioning Howard concerning her recollections and observations, which were directly contradicted by the video
evidence, trial counsel clearly created doubts about Howard’s credibility. In his closing argument, trial counsel not only argued
that Howard was biased and gave inconsistent and incredible testimony but also suggested that her testimony was of little
significance. (T., pp. 398-399) Therefore, counsel was not ineffective in failing cross examine Howard.
Petitioner next contends that trial counsel was ineffective for consenting to the Commonwealth’s request that the instruction
regarding inconsistent statements not “single out” Howard. (T., p. 359) At the PCRA hearing counsel testified:
I know that the Court had offered to direct it very specifically to Miss Howard, and perhaps I should have joined in
on that, it made sense, but at the same time I am not sure that there was any damage done as a result. (T., p. 61)
The jury received an instruction regarding prior inconsistent statements of a witness and that it could consider those inconsistent
statements in assessing the credibility and the weight of the testimony. (T., p. 481) In light of the instructions to the jury and the
inconsistencies in Howard’s testimony that were developed on cross examination, Petitioner has failed to prove that the failure to
single out Howard during the jury charge was prejudicial.
Petitioner next contends that counsel was ineffective in failing to submit a motion in limine objecting to the prosecution’s use
of crimen falsi convictions against a defense witness, Edric McArthur, when those convictions were stale pursuant to Pa.R.E.
609(b) which provides:
(a) In General. For the purpose of attacking the credibility of any witness, evidence that the witness has been
convicted of a crime, whether by verdict or by plea of guilty or nolo contendere, must be admitted if it involved
dishonesty or false statement.
(b) Limit on Using the Evidence After 10 Years. This subdivision (b) applies if more than 10 years have passed
since the witness’s conviction or release from confinement for it, whichever is later. Evidence of the conviction is
admissible only if:
(1) its probative value substantially outweighs its prejudicial effect; and
(2) the proponent gives an adverse party reasonable written notice of the intent to use it so that the party has a fair
opportunity to contest its use. Pa.R.E. 609
A review of McArthur’s testimony shows that it dealt primarily with the events and altercations that took place in the party
room and outside in the alley as the teenagers were leaving. (T., pp. 304-314) As noted above, there was no substantial or dispute
concerning those facts, which were also testified to by other defense witnesses and a Commonwealth witness. McArthur also
testified that as he was locking up the room after the event he did not hear any shots in the parking lot, did not witness the events
in the parking lot and did not see Petitioner that night after he left to get in his car. (T., pp. 321-322) At the conclusion of his
testimony, the prosecutor cross-examined McArthur with respect to his conviction and sentence of 5 to 10 years for robbery and a
guilty plea to receiving stolen property for which he received 5 years probation. (T., p. 323) Trial counsel testified that it was a
mistake not to challenge the use of the convictions in McArthur’s cross examination. (T., pp. 41-42) In addition, the Commonwealth
concedes the convictions were stale pursuant to 609(b), however, argues that when considered in the context of the totality of the
evidence presented at trial, the error does not undermine confidence in the verdict.
Petitioner contends that he was relying upon McArthur’s testimony to vouch for Petitioner’s sobriety and reasonable behavior
during the early events of the evening and to corroborate Petitioner’s and Ms. El’s description of the out of control mob which was
gathered outside the party premises once the teenagers had been asked to exit. However, as noted above, there were both
Commonwealth and defense witnesses that testified concerning those events which were the subject of McArthur’s testimony and
it is clear that McArthur’s testimony was cumulative. Although counsel was ineffective in failing to object to the use of the stale
convictions to impeach McArthur, Petitioner has failed to prove any prejudice and this claim is meritless.
Petitioner next contends that it was error to find that trial counsel was not ineffective for failing to present facts showing that
Petitioner’s ability to perceive what was happening at the time of the incident were adversely affected by his physical condition.
Petitioner attached as Exhibit “K” to his PCRA Petitioner’s medical records from the Veterans Administration hospital for his
treatment on November 23, 2008. Petitioner attaches a radiology report of November 23, 2008 from a CT scan of his head which
Petitioner indicates documents that he was suffering from “frontoparietal soft tissue swelling on the left side corresponding to area
of injury without fracture or contusion.” In addition there is a progress note that notes a small abrasion under the left eye and a
½ cm. curvilinear laceration on the mid-forehead which was described as being “superficial.” The records indicate that he had a
chief complaint “getting assaulted tonight, laceration to the left forehead, under left eye, reported loss of consciousness, hematoma
left side of the forehead.” While these records do document some of the injuries that Petitioner suffered, these injuries do not
appear to be significant and there are portions of the record that are arguably harmful to Petitioner as it pertains to his injuries
and physical condition. For example the records note that he is “alert and oriented,” that his nose is “not swollen,” that the laceration is “dermal only,” and the laceration is “superficial.” The records do not document any significant treatment and there is no
indication that he required any stitches or bandages to the head laceration. In addition, there are portions of the records that
contradict Petitioner’s trial testimony regarding the incident itself, such as his statement that during the attack at his vehicle,
“He states he was hit in the head and fell to the ground, losing consciousness briefly. He then woke up and drove himself here to
the ECC to be seen.” (Exhibit “K” - Progress Notes) This statement is contradicted by the video that does not show Petitioner being
knocked to the ground or suffering any period of unconsciousness nor does it account for the period of time that he went to his
friend’s house after the shooting.
There is little in the records from the Veterans Administration Hospital that support the contention that Petitioner would not
have been able to perceive what was occurring during the incident. Importantly, although Petitioner testified that he had sustained
some injuries during the altercation in the party room with Cole, Petitioner never testified that he was bleeding or suffered any
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other injury that affected his ability to perceive what was occurring when he left the building and went to his vehicle. Petitioner
testified that he suffered “a little blank out” after the gun he allegedly grabbed from one of the attackers fired, but never
attributed this “blank out” to any specific injury. (T., p. 283)
Petitioner also argues that counsel failed to admit the complete set of photographs of the Petitioner’s “various scrapes and cuts”
which would have supported Petitioner’s claims of not being able to see clearly as events unfolded because blood having gotten
into his eye. (PCRA Petition, Exhibit “L”) However, in reviewing Exhibit “L,” one of the photographs of Petitioner’s face and head
showing the laceration on the left forehead and left cheek had already been admitted into evidence as Commonwealth Exhibit
No. 193. The Commonwealth also offered in to evidence Exhibits 194, 195, 196 which are photographs of Petitioner’s hands and
knees. While Exhibit “L” does contain three additional close up photographs of Petitioner’s face showing closer views of the
lacerations on Petitioner’s forehead and cheek, they do not demonstrate injuries that would affect his ability to perceive what was
happening at the time of the incident. A review of the other photographs attached as Exhibit “L” show what appear to be relatively
minor scrapes on the back of his hands and knuckles, his left knee and right shin, the left side of his back and his right arm. These
photos would have no bearing on his ability to perceive the events surrounding the shooting. Petitioner fails to demonstrate how
the failure to offer the photographs prejudiced him and this claim is without merit.
Petitioner also claims that trial counsel was ineffective in failing to present expert medical testimony to explain to the jury the
effects of the stroke that Petitioner suffered while undergoing surgery in February of 2010 for a hernia and the impact of his
symptoms on his ability to testify. At the PCRA hearing Petitioner presented the testimony of Dr. Susan Hoppe. Dr. Hoppe, who is
board certified in internal medicine, testified that she was Petitioner’s treating physician from 2009 to 2010 and that she had
reviewed his medical records for the period from February 2010 to December 2011. (T., p. 7) Dr. Hoppe testified that Petitioner
had suffered a left parietal infarct that left him with difficulties both in expressing himself and understanding speech. (T., p. 9)
She testified that the stroke also caused some mild cognitive difficulties and memory impairment. (T., p. 9) Dr. Hoppe testified that
Petitioner had expressive aphasia which included phonemic paraphasia which meant that he might confuse certain words, for
example “he might want to say the word cat and instead he would say the word can.” (T., p. 9) In addition, she testified that
Petitioner might suffer some difficulty with comprehension, such that he would not answer a question in a way that showed that
he understood the question. She also testified that the aphasia could be greater under stress such as when he would be testifying
in court. (T., p.10) She testified that the effect of this could be that he would get upset and in attempting to express himself might
become tearful. She could not testify if the aphasia would make his mood labile. (T., p. 11) Dr. Hoppe also testified that she had
witnessed some tearfulness and frustration which was not typical of Petitioner before his stroke. She testified that it was often
necessary to repeat things several times to a patient with aphasia. (T., p.12) She further testified that stroke could affect short-term
memory. On cross examination Dr. Hoppe acknowledged that she was not present during Petitioner’s trial and that it would be hard
for her to actually know how Petitioner responded to questions based on reading the transcript. (T., P. 14) She also acknowledged
that in her report of February 2015 she stated that his comprehension deficits would be generally mild. She also stated that his
ability to remember the actual events of the incident which occurred in 2008 would not have been affected by the stroke. (T., p. 15)
Petitioner alleges that counsel was ineffective in failing to call Dr. Hoppe or present other expert testimony to establish the
effects of Petitioner’s aphasia because a physician would have better explained to the jury any difficulties that Petitioner might
exhibit in responding to questions or testifying, which might be construed by the jury as Petitioner being evasive or unsure of his
testimony. Petitioner also specifically refers to Petitioner’s cross-examination in which the prosecutor questioned Petitioner about
his crying during his testimony earlier in the day, stating:
Q. Are you sure that wasn’t just a ploy to get sympathy from the jury and that you weren’t really crying? Because there
was no tears; right?
A.

I was trying back, pulling everything back. I was trying testimony without crying.

Q.

So you’re actually saying those were real, honest emotions about the crying?

A.

Yes.

Q.

But your eyes didn’t get red? Your nose wasn’t running?

A.

Yes, my nose running, yes. (T., pp. 280-281)

In addition, during his closing argument, the prosecutor argued:
“And the way he testified, I really hope that you saw it. I hope you saw through that facade. I hope you saw through
the fake crying, the exaggerated stuttering when I was questioning him as opposed to when Mr. Brennan was, his claim
of lack of memory, how he doesn’t know what’s going on. It’s an act for you. It’s an act for you to sympathize with him,
but I hope you saw through it. (T., pp. 453-453)
Petitioner argues that medical testimony confirming his condition would have precluded such questions or argument or, at the very
least, lessened their impact.
At the PCRA hearing trial counsel testified that he was aware that Petitioner had suffered a stroke and was undergoing
rehabilitation and, “wanted to make sure that he could respond appropriately when called to the witness stand.” (T., p. 43) He
testified that he noted that the aphasia manifested itself in his discussions with Petitioner, stating:
“Typically if I was posing questions to him on direct, sometimes it would simply take him a time frame to answer.
I would ask a question, and typically he would raise his finger and he would give an answer, or then he would just say
to me: can you wait a second? And I would wait for a second, and he would give me what the appropriate answer was,
at least it was an answer consistent with the prior interviews with him.” (T., p. 43)
Counsel testified that he met frequently with Petitioner, who was out on bail, to prepare for trial and that he did not recall any
tendency by Petitioner to omit words, have difficulty with complex sentences or difficulty with comprehension or having to explain
things “more than once.” He did describe Petitioner exhibiting what he called a “pregnant pause” between being asked a question
and responding. (T., p. 44) Counsel also indicated that while he knew about Petitioner’s aphasia, he did not consult with an expert
but “read up on the subject area.” (T., p. 45) Counsel also testified that he did consider that the jury might interpret the symptoms

pa g e 3 3 6

volume 165

no. 25

as a lack of forthrightness and, therefore, elicited testimony from Petitioner that he suffered a stroke while undergoing surgery for
a hernia that was aggravated on the night of the incident. (T., p. 78) Petitioner testified as follows at trial:
Q.

So did you suffer that stroke during surgery at the VA Hospital?

A.

Correct.

Q.

Are you in rehab for that now?

A.

Yes.

Q.

And how long have you been in rehab as a result of the stroke that you suffered while in surgery for the hernia?

A.

Every week, and I had to stay for 30 days at the VA in Aspinwall.

Q.

And, sir, what effect has that stroke had on you?

A.

I have aphasia. It’s called aphasia.

Q.

What’s that mean, sir?

A.

My coordination of my speech and my thinking, and I can’t -- I could read and write a lot.

Q.

And that affects you as of right now, sir? Did you mean to shoot or kill anyone at all, Mr. Scott?

A.

No. No. (T., pp. 278-279)

Petitioner contends that counsel was ineffective because the failure to obtain expert testimony left Petitioner wide open
to the remarks made by the prosecutor questioning the reality of Petitioner’s symptoms. In addition, Petitioner argues that
his own testimony and the remarks of trial counsel in his closing argument did not carry the weight that the testimony of a
medical professional would have carried. Clearly, presenting medical testimony would have more clearly explained to the
jury the symptoms of aphasia. Such testimony may have given the prosecutor pause in questioning Petitioner’s symptoms and
making the argument that his symptoms were a facade. However, it appears that the emphasis in the prosecutor’s argument was
that Petitioner’s difficulties in testifying appeared to manifest themselves during his cross-examination as compared to his
direct examination and were an attempt to garner sympathy, which should not be considered in rendering a verdict. (T., p. 453)
Finally, neither Dr. Hoppe nor Petitioner testified at the PCRA hearing to any particular instances during the trial where he
failed to understand a question or demonstrated a lack of ability to express himself and answer questions correctly. Dr. Hoppe
testified that it would be difficult for her to point out, simply from reading the transcript, any particular difficulties that Petitioner
had during trial. However Petitioner did not testify at the PCRA hearing to any significant difficulties that he experienced. There
was no testimony from Petitioner, after having had an opportunity to review the trial transcript, to instances in which he believed
that he experienced any inability to understand the questions or respond fully and appropriately as a result of his aphasia. It was
previously noted in the 1925(b) Opinion previously filed in this case that this Court did not witness any significant difficulty that
Petitioner had in testifying due to his aphasia. While expert medical testimony may have more clearly established the effects of
Petitioner’s stroke and aphasia there is not sufficient evidence to establish that Petitioner was prejudiced by any failure to call an
expert witness to address this issue.
Petitioner next contends that the trial court erred in finding that trial counsel was not ineffective in failing to challenge the
deficient jury instruction with respect to the defense of justification which excluded the word “complete” when instructing the jury
that the Petitioner knew that he could avoid the “necessity of using deadly force with complete safety.” The relevant portion of the
charge from the transcript states:
Consider the realities of the situation faced by the defendant here when you assess whether the Commonwealth has
proven beyond a reasonable doubt either that he did not believe he was in actual danger of death or serious bodily
injury to the extent that he needed to use such force in self-defense or that while he did believe, it was unreasonable
for him to do so, or that the defendant knew that he could have avoided the necessity of using deadly force with
safety by retreating but he failed to do so. (T., p. 484)
The instruction does not contain the word “complete” and in its post hearing submission the Commonwealth indicates that it
confirmed with the court reporter that there is no indication that the transcript is inaccurate. Trial counsel testified at the PCRA
hearing that he did not object or request additional instructions because he did not hear that the word “complete” was not used in
the charge. (T., p. 49) Petitioner argues that the omission of the word “complete” from the charge was of great important because
Petitioner had been subject to not just one but to repeated attacks by the same mob of teenagers and that, “under those circumstances, the concept of safety was clearly a relative term and the difference between potential safety and ‘complete’ safety was
very large.” (Memorandum in Support of Amended PCRA Petition, p. 53) While there is no dispute that the word “complete” is
included in the standard instruction 9.501 on “Justification: Use of Force/Deadly Force in Self-Defense which was being read to
the jury and was inadvertently omitted, it is also clear that there was no improper qualifying words use to describe the concept of
safety such as “potential” or “possible.” The instructions as whole conveyed to the jury the concept that the Commonwealth had
the burden of proving an one of three elements regarding self defense, which included that the defendant knew he could avoid the
necessity of using deadly force with safety by retreating. As stated in Commonwealth v. Spotz, 896 A.2d 1191 (2006)
“In reviewing a challenged jury instruction, we must review the charge as a whole and not simply isolated portions,
to ascertain whether it fairly conveys the required legal principles at issue.” Gilbert Jones, 683 A.2d at 1196. “[I]t is
an unquestionable maxim of law in this Commonwealth that a trial court has broad discretion in phrasing its instructions, and may choose its own wording so long as the law is clearly, adequately, and accurately presented to the jury
for its consideration.” Commonwealth v. Porter, 556 Pa. 301, 728 A.2d 890, 899 (1999).
Spotz insists that his trial counsel was ineffective for failing to object to the trial court’s omission of the word “case”
from its jury instruction on aggravating and mitigating circumstances. However, as the PCRA court concluded, we
find this “hyper-technical semantical claim” to be “patently frivolous.” (Opinion of the PCRA Court at 57).
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In Porter, supra, this Court rejected a similar hyper-technical claim. There, the appellant argued that it was reversible
error for the trial court to instruct the jury that a reasonable doubt was one that “would cause a reasonably careful
and sensible person to restrain before acting.” Porter, 728 A.2d at 899 (emphasis added). Instead, the appellant
insisted that the jury should have been given the Pennsylvania Standard Jury Instructions: Criminal Section, § 7.01(3)
(1979), which states that a reasonable doubt is one that “would cause a reasonably careful and sensible person to
hesitate before acting.” Id. (emphasis added). In dismissing this semantical claim, we noted that, “although we have
historically considered the language contained in these standard instructions to be an aid in our review, we have not
placed our imprimatur upon them.” Id. Moreover, we also emphasized that the trial court has broad discretion in
phrasing its instructions as long as the instruction clearly, adequately, and accurately reflects the law. Id. Because the
distinction between “hesitate before acting” and “restrain before acting” was de minimis, we concluded that such a
slight deviation by the trial court was not an abuse of discretion.
Similar to Porter, we believe that the trial court’s omission of the word “case” was de minimis. As the PCRA court
concluded, “[t]he instructions as given, clearly, adequately and accurately explained to the jury how to use the
aggravating *96 and mitigating circumstances in accordance with the law.” (Opinion of the PCRA Court at 57).
As such, we do not believe that such a trivial omission in phrasing would constitute an abuse of the trial court’s
discretion. Likewise, as there was no reasonable basis for trial counsel to object to the instruction as given, counsel
will not be deemed ineffective for failing to raise a meritless objection. Commonwealth v. Spotz, 896 A.2d 1191,
1246–47 (2006)
Considering the instructions given to the jury as a whole, the instruction as given, with the omission of the word “complete,” still
adequately conveyed to the jury the law regarding the elements that the Commonwealth was required to prove beyond a reasonable doubt to establish that Petitioner did not act in justifiable self-defense. Therefore, Petitioner has failed to establish prejudice
and this claim was appropriately denied.
Petitioner next claims that trial counsel was ineffective for failing to object and move for a mistrial following improper
argument by the prosecution. As stated in Commonwealth v. Ali, 10 A.3d 282 (2010):
The standards governing challenges to statements by the prosecutor are well-settled: A prosecutor has reasonable
latitude during his closing argument to advocate his case, respond to arguments of opposing counsel, and fairly
present the Commonwealth’s version of the evidence to the jury. A challenged statement by a prosecutor must be
evaluated in the context in which it was made. Not every intemperate or improper remark mandates the granting of
a new trial. Reversible error occurs only when the unavoidable effect of the challenged comments would prejudice
the jurors and form in their minds a fixed bias and hostility toward the defendant such that the jurors could not weigh
the evidence and render a true verdict. Commonwealth v. Cooper, 596 Pa. 119, 941 A.2d 655, 668 (2007) (citations
omitted). Prosecutor remarks are not objectionable if the remarks “were based on the evidence or proper inferences
therefrom….” Commonwealth v. [Aaron] Jones, 571 Pa. 112, 811 A.2d 994, 1006 (2002). On the other hand, of course,
the prosecutor should not “misstate the evidence or mislead the jury as to the inference it may draw.”
Commonwealth v. Shain, 493 Pa. 360, 426 A.2d 589, 591–92 (1981) Commonwealth v. Ali, 10 A.3d 282, 307–08 (2010)
Petitioner first submits that the prosecutor improperly asked the jury:
“Do you think that at the very least Sergeant Singer who testified would know the difference between one gun firing
and two guns firing? He said there were four to five shots and nothing about hearing those shots indicated to him that
it came from more than one gun because it didn’t. (T., p. 439)
On direct examination Sergeant Singer, who was the first police officer to arrive at the scene, testified as follows:
Q.

Now, when you were in route to the location, did you hear anything that drew your attention?

A.

Yes. As I was pulling onto the scene, I heard approximately four to five gunshots sounding out. (T., p. 50)

Officer Singer was not asked any other questions on direct examination concerning the gunshots that he heard. He also
testified that he did not find any weapons at the scene. (T., p. 53) However, on cross-examination Officer Singer testified that when
he heard the shots he was approximately 100 feet away and he was sure they were gunshots. He was also asked:
Q. Can you tell us, if you remember, if there was any kind of gap in time between, like, gunshot 1 -- and I know you said
4 or 5, so was there any time lapse between shot 1 and shot 4 or shot 5 or were they somewhat rapid?
A.

I can’t recall if there was any time lapse between the shots.

Q. Okay. Okay. Now, when you arrive at the scene, you’ve already heard four or five shots. Are you quite sure that it was
four or five shots? Is that one of the things that you’re sure about?
A.

Yes, that’s what I can recall, four or five shots. (T., pp. 58-59)

The prosecutor’s argument concerning this issue, including the statement objected to by Petitioner, was as follows:
“There are at least a minimum of three shots that Mr. Scott fired that we know of, and that’s based on the injuries. And
I submit to you that the four to five shots that everyone said they heard were all fired by Mr. Scott. To suggest there
was some other sequence of gunfire is ridiculous. It’s not what happened. Do you think that at the very least Sergeant
Singer who testified would know the difference between one gun firing and two guns firing? He said there were four
to five shots and nothing about hearing those shots indicated to him that it came from more than one gun because it
didn’t. The only person who had a gun there was Mr. Scott. (T., p. 439)
Petitioner argues that nothing in the record suggests that Sergeant Singer was asked if he could make such a distinction between
two guns or that he in any way testified to the non-existence of a second gun firing and that the statement by the prosecutor was
complete fabrication. However, the statement by the prosecutor does accurately state that Sergeant Singer testified that he
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heard four or five shots and did not recall any time lapse between the shots. Whether the prosecutor was referring to this lack
of a lapse in the time between shots is unclear. However, given that the statement was in the context of argument and the jury
was instructed that the argument of counsel was not evidence and they were the sole finders of the facts based on the evidence
that was presented, there is no basis for finding that counsel was ineffective in failing to object to the statement. (T., pp. 472-473)
Petitioner next argues that the prosecutor’s arguments concerning the size and characteristics of gun used in the shooting was
improper. The prosecutor argued that the gun used was a large gun, a .44 magnum and that “it’s not the typical gun that is around
these days, which is usually a semi-automatic. They’re obviously a lot smaller so they are used for concealment and so forth.”
(T., p. 439)
The evidence is clear that the gun used in the shooting was not retrieved and the evidence regarding the type of weapon used
was circumstantial. Dr. Todd Luckasevic, Associate Medical Examiner and Forensic Pathologist from the Allegheny County
Medical Examiner’s Office, testified that the injuries sustained by the decedent were consistent with “a large caliber such as a .44
Magnum.” and that “ a .44 Magnum is a large handgun caliber, it’s one of the largest.” (T., p. 44) In addition, the Firearm and
Toolmark Examiner of the Allegheny County Medical Examiner’s Office, Deborah Tator, testified concerning the barrel lengths of
a .44 Magnum revolver and testified that it could vary in length, based on the make and model, from two inches to up to about ten
and a half inches. (T., p. 246) She also exhibited and demonstrated to the jury a Ruger .44 Magnum revolver that had a barrel length
of seven and a half inches. (T., p. 246)
Finally, the Commonwealth presented the testimony of Detective Gregory Matthews of the Allegheny County Police Department
who testified that he executed a search warrant on Petitioner’s residence which resulted in locating three rounds of .38 ammunition and one round of .358 ammunition. (T., p. 204) In addition, during a search of Petitioner’s vehicle that was at the scene of the
shooting, he found a .44 Magnum cartridge recovered from the passenger’s side of the Petitioner’s vehicle and a .44 Magnum
cartridge recovered from the center consol. (T., pp. 206-208) The prosecutor’s argument is supported by the circumstantial
evidence, and the inferences therefrom, that the gun used in the shooting was .44 Magnum owned or possessed by Petitioner. In
addition the argument that it was a large gun could also be a justifiable inference from the evidence. However, the prosecutor’s
argument that the gun is not “typical” or that it is from the “old days” is not specifically supported by the evidence. In fact,
Ms. Tator’s testimony that the .44 magnum can be found in various barrel lengths depending on the make and model would imply
that it is not from the “old days.” As noted above, not every improper remark by a prosecutor warrants a new trial. In the context
of all of the evidence in this case, and given that Petitioner admitted that he fired a gun during the incident, Petitioner has failed
to establish that he was prejudiced by the prosecutors argument concerning the gun used in the shooting.
Petitioner next contends that the prosecutor improperly represented the Petitioner’s testimony about his medical issues and
the physical manifestations of his aphasia at trial by claiming that they were fake. As discussed above regarding Petitioner’s
symptoms of aphasia, the prosecutor in his closing argument argued that Petitioner’s conduct on the stand was to garner
sympathy, which should not be considered by the jury in rendering its verdict. He also argued that the conduct of Petitioner
varied depending on whether he was being questioned by his own counsel or the prosecutor. The jury had the opportunity to
observe Petitioner and could make its own assessment as to whether or not the argument by the prosecutor was valid. The prosecutor did not misstate any evidence and, therefore, any claim that counsel was ineffective in failing to object to these remarks
is meritless.
Petitioner next asserts that trial counsel was ineffective in failing to object to the prosecutor’s statements during his closing
argument that Petitioner “lied” during his testimony. Regarding the Petitioner’s testimony that he did not have the gun used in
the shooting and that he got it from one of his attackers and that he dropped it in the parking lot, the prosecutor stated: “And to
further suggest that, that’s an absolute lie by Mr. Scott.” (T., p. 440) ; “He lied to you about what happened with the gun when
he dropped it in the parking lot.” (T., p 441); “No. 1, he lied about the gun.” (T., p. 459) Regarding the statements made at the
hospital where Petitioner went for treatment: “It’s understandable, perhaps to argue that after he shoots Derrick and you see
him get of the car and he realizes what he’s done -- which, by the way, is another lie he told you, that he didn't know he shot anybody, that he told the officer at the VA he didn’t shoot anybody. (T., p. 442). Regarding calling the police after the shooting, the
prosecutor stated: “He lied about calling the police. He calls the police way before he kills anybody.” (T., p. 462)
In Commonwealth v. Cox, 863 A.2d 536 (2004) the Supreme Court considered the issue of a prosecutor repeatedly referring in
his argument to the defendant as a “liar” and stated:
Appellant’s third claim is that all prior counsel were ineffective for failing to object to alleged prosecutorial misconduct. Appellant argues that, during closing argument, the prosecutor made impermissible statements relating to the
testimony of Appellant and Molyneux. First, Appellant contends that the prosecutor improperly referred to Appellant
as “a liar” on numerous occasions. Relying on the decision of this Court in Commonwealth v. Ragan, 538 Pa. 2, 645
A.2d 811 (1994), Appellant maintains that irrefutable evidence did not exist for the prosecutor to broadly characterize
Appellant as “a liar.” Second, Appellant contends that the prosecutor improperly argued that Molyneux was not
thoroughly versed in his profession, and instead engaged in “hocus pocus” and “mumbo jumbo,” which was clearly
contrary to the record. Consequently, Appellant avers that trial counsel was ineffective for failing to object to the
statements of the prosecutor and, accordingly, appellate counsel was ineffective for failing to raise the alleged
misconduct on direct appeal.
In Ragan, we explained that a prosecutor cannot intrude upon the exclusive function of the jury to evaluate the
credibility of witnesses by broadly characterizing the testimony of a witness as a “big lie.” Ragan, 645 A.2d at 829
(citing Commonwealth v. Kuebler, 484 Pa. 358, 399 A.2d 116, 118 (1979)). We also noted in Ragan, however, that “a
prosecutor’s assertion that a witness had lied does not warrant a new trial when the statement was a fair inference
from irrefutable evidence rather than a broad characterization.” Id. (citing Commonwealth v. Floyd, 506 Pa. 85, 484
A.2d 365, 369 (1984)).
10111213 It is well settled that statements made by the prosecutor to the jury during closing argument will not form
the basis for granting a new trial unless the unavoidable effect of such comments is to prejudice the jury, forming in
their minds fixed bias and hostility towards the accused that would prevent them from properly weighing the evidence
and rendering a true verdict. Commonwealth v. Gorby, 527 Pa. 98, 588 A.2d 902, 909 (1991). Similar to the defense, the
prosecution is accorded reasonable latitude and may employ oratorical flair in arguing its version of the case to the
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jury. Commonwealth v. Williams, 541 Pa. 85, 660 A.2d 1316, 1322 (1995), cert. denied, 516 U.S. 1051, 116 S.Ct. 717, 133
L.Ed.2d 671 (1996). Prosecutorial misconduct will not be found where the comments were based on the evidence or
derived from proper inferences. Commonwealth v. Chester, 526 Pa. 578, 587 A.2d 1367, 1377 (1991), cert. denied, 502
U.S. 959, 112 S.Ct. 422, 116 L.Ed.2d 442 (1991). Finally, any allegedly improper prosecutorial comments must be
examined within the context of the conduct of defense counsel. Commonwealth v. Clayton, 516 Pa. 263, 532 A.2d 385,
396 (1987), cert. denied, 485 U.S. 929, 108 S.Ct. 1098, 99 L.Ed.2d 261 (1988).
As support for his argument, Appellant notes the remark of the prosecutor during his closing argument in which he
stated: “Well, I suggest to you that he didn’t tell you what he knew, and he told you three different stories about what
he knew and he lied in each one of them.” (N.T., May 15, 1987, page 1957). Further, Appellant points to another
comment made by the prosecutor during his closing argument in which he asserted: “Let’s look at his other statement,
the next one he gives, the next scenario of lies he tells.” (N.T., May 15, 1987, page 1971).
In rejecting the argument of Appellant, the PCRA court explained that the statements of the prosecutor “were fair
comments on the evidence and did not unreasonably inflame or incite the passions of the jury.” PCRA Court
Memorandum Opinion, June 18, 2002, at 8. We agree. Commonwealth v. Cox, 581 Pa. 107, 126–28, 863 A.2d 536,
547–48 (2004)
The statements by the prosecutor that Petitioner lied were in reference to and refuting specific testimony by Petitioner and
argument by defense counsel that Petitioner grabbed the gun from one of his attackers and subsequently dropped it on the ground
at the scene. (T., pp. 419-421) These arguments addressed the evidence that no gun was found at the scene despite the fact the
police arrived and began securing the scene as Petitioner was leaving the scene and cartridges consistent with a handgun were
found in Petitioner’s vehicle. The comments also address the evidence that indicated that Petitioner stated that he had not fired a
gun that day when he at trial he acknowledged, and the video confirmed, that he, in fact, fired the gun. The comments also are
directed to Petitioner’s testimony that he intended to call the police after the shooting but he didn’t have a phone when the VA
officer testified that he found that Petitioner had an operational cell phone in his possession and it was the VA officer who called
the police. Therefore, counsel was not ineffective for failing to object to the above statements and argument.
Petitioner also claims that the prosecutor improperly referred to the shooting as “murder” when he stated: “And you have to
ask yourself, why didn’t he call the police? We didn’t he report that he just murdered some kid, shot him in the back of the head?
(T., p. 462) Although the word “murder” was used, the use of this word in this context does not warrant a finding that counsel was
ineffective in failing to object. In Commonwealth v. Brown, 711 A.2d 444, 455 (1998) the Court discussed the use of the phrase
“child murder” when referencing the defendant and stated:
“When viewed in context, this reference to Brown’s attempts to avoid being arrested as a child murderer is not so
inflammatory that it rendered the jury incapable of rendering a fair verdict. In an abundance of caution, the prosecutor mitigated any perceived prejudice to Brown when he withdrew this statement in front of the jury. Moreover,
the trial court gave the jury two instructions—one before opening statements and another before closing arguments—
that the arguments of counsel are not evidence. Id. at 52; and N.T., February 16, 1995, p. 24. We must presume that the
jury followed these instructions. Commonwealth v. Baker, 531 Pa. 541, 614 A.2d 663 (1992). Accordingly, no relief is
due for this claim. Commonwealth v. Brown, 711 A.2d 444, 455 (1998) (Emphasis added)
In this case, despite the fact that the prosecutor used the word “murder” in referencing the act of shooting the victim, it is also
clear that he informed the jury that he did not believe that Petitioner shot victim intentionally. During his closing argument the
prosecutor stated:
“Mr. Scott obviously is the one who caused the death of Derrick House, and it could be argued that he did so recklessly, as I am to
you.” (T., p. 456) Considering the context of the statement, counsel was not ineffective failing to object to the statement or move
for a mistrial.
Petitioner next alleges that the prosecutor improperly commented on Petitioner’s post arrest, post Miranda decision to terminate his interview with Detective DeFelice. (T., p. 462) Detective DeFelice testified that he interviewed Petitioner on the morning
of the shooting at police headquarters and prior to doing so he gave him his Miranda warnings. (T., p. 231). Petitioner waived his
rights and during the subsequent interview he denied that he fired a firearm at all that day. (T., p. 235) Detective DeFelice reminded
him that prior to the interview they had conducted a gunshot residue test on his hands at which point Petitioner informed Detective
DeFelice that he was cleaning his guns earlier in the day. Detective DeFelice then asked him if he shot anybody that night in the
parking lot and at that point Petitioner did not answer the question and ended the interview. (T., p. 237) During his closing
argument, the prosecutor made the following comments:
“But that gun was his. Some kid didn’t pull it out of his pocket.
He doesn’t report it to the police. He never admits to either the VA officer or Detective DeFelice what he did because
he’s conscious of his guilt. And when Detective DeFelice says to him, ‘Did you fire a gun that night?’ He says, ‘No, I
didn’t.’ And they responded with, ‘Well, remember we did a gunshot residue test on your hands?’ He said, ‘Well, maybe
I was cleaning my guns at home.’ And just a brief aside about the gunshot residue kit, it’s a test that Detective DeFelice
has told you he did on the defendant’s hands to show whether or not he recently fired a gun. You didn’t hear any
evidence about the results of that test because it wasn’t in contention in this case. He admits to firing that weapon. So
whatever the results were were not brought into evidence because it would be a waste of your time. There’s no point
in getting into every single detail of this case. It’s already admitted by the defendant, and that’s the point. But when
Detective DeFelice then comes back, ‘Are you sure you never fired a gun that night, ‘ he ends the interview, doesn’t
answer the question. And why? Because, of course, he knows what he did but he didn’t want to admit it.” (T., pp.
461-462) (Emphasis added)
Petitioner contends that this comment by the prosecutor was in a direct violation of his Fifth Amendment right to remain silent.
At the PCRA hearing trial counsel testified that he did not recall the various comments made during the closing argument of
the prosecutor and did not consider making a motion for mistrial on the basis of any arguments that were heard during closing
arguments. (T., pp. 50-51) Although the above statement references the termination of the interview, the reference is in the
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context that Petitioner had already told Detective DeFelice, after being given his Miranda warnings, that he had not fired a gun
that day. (T., p. 235) The statement by Petitioner that he had not fired a gun that day was compared to the evidence on the video,
as well as Petitioner’s admission at trial, that he had, in fact, fired a gun. (T., pp. 271-272) Although the prosecutor could have
referenced both Petitioner’s statement during the interview that he had not fired a gun with his admission at trial without
discussing the termination of the interview, the prosecutor’s statement was not an attempt to use Petitioner’s decision to terminate
the interview in order to impeach any testimony or evidence subsequently offered by Petitioner at trial that he did not fire a gun,
as that issue was not in dispute. Therefore, trial counsel was not ineffective in failing to object to the comment or move for a
mistrial as Petitioner has failed to prove that he was prejudiced.
Petitioner’s final argument is that it was error to not consider the alleged claims of ineffectiveness of counsel cumulatively and
in not finding that prejudice resulted from the multiple constitutional violations. However, no number of failed ineffectiveness
claims may collectively form a basis for relief if the claims individually fail to do so.” Commonwealth v. Reid, 99 A.3d 470, 520
(2014) As a result of all of the foregoing, Petitioners PCRA Petition was appropriately dismissed.
BY THE COURT:
/s/Todd, J.
Filed: July 19, 2017
1

“No statute shall be construed to be retroactive unless clearly and manifestly so intended by the General Assembly.” 1 Pa.C.S.A.
§ 1926
2

While the prosecutor testified at the PCRA hearing that during deliberations the jury had the videos and a computer and could
have viewed the video at full speed, there is no conclusive evidence that the jury viewed at full speed. (T., pp. 73-77)
3

Sergeant Singer also testified that he was responding to a call about a disturbance spilling out onto Stoner Way, when he came
upon the scene of the shooting. (T., p. 49)

