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PHOTO BY ERIKA DOWD

Sieglinde Swem, widow of longtime public defender Stephen Swem, examines the memorial bench that was
unveiled Dec. 11 to honor the memory of her late husband. The bench is outside of Judge Donna Jo McDaniel’s
courtroom in the Allegheny County Courthouse. The bench was purchased from the Pittsburgh History and
Landmark Foundation with funds that had been donated by Swem’s colleagues and friends.

Stephen Swem Bench Unveiling

Focus on Real Property

Is PA ready
to end (most)
prop tax funding
for education?

By Bradley S. Dornish

For more than four years, I have
been following efforts to change the way
Pennsylvania funds public education.
During that time, SB 76 of 2013 has
become SB 76 of 2017. While SB 76
was referred to the Finance Committee
in June, it has languished there for the
rest of the year to date, with the last
comment on the bill on the Senate
floor in September by Sen. Mike
Folmer expressing frustration, but
vowing never to give up trying to pass
property tax reform. 
However, what appears cannot be

accomplished directly may well be
accomplished indirectly. First, the
General Assembly passed HB 147 in
the 2015-16 session, and HB 1285 in
the 2017-18 session. Then, Pennsylvania
voters in the November general election
approved the Property Tax Ballot
Measure to amend the Pennsylvania
Constitution to permit a change in the
Homestead Property Tax Assessment
Exclusion Clause, raising the exclusion
allowed from 50 percent of the median
assessed value of a home in a local
taxing jurisdiction to 100 percent of
the assessed value.
This effectively abolished the long-

standing protection (that their properties
be uniformly assessed with properties
of owner occupant voters in the juris-
diction) for owners of investment real
estate who do not live and vote in the
taxing jurisdictions. If this amendment

HSBD honors Paul Titus with
Drum Major for Justice Award
By Zandy Dudiak

Since he began practicing law in
the 1960s, Paul H. Titus has used his
legal talents to serve Pittsburgh’s
minority community.
In his early days, he was active

with the Urban League of Greater
Pittsburgh, the NEED scholarship
program and community organizations
in the North Side and Hill District.
Now, his efforts are focused on
acquainting seventh- and eighth-
grade students at a Catholic school in
Wilkinsburg with the legal process
and government.
Titus, an ACBA member, has found

personal reward in using his education
and discipline to serve people. In his words,
that’s “part of being a lawyer, really.”
His focus on service within Pitts-

burgh’s minority community has not
gone unnoticed. 
Titus has been selected as the

recipient of this year’s “Drum Major
for Justice Award,” presented by the

ACBA’s Homer S. Brown Division to
recognize individuals and organizations
for their contributions in perpetuating
the convictions of Dr. Martin Luther

Paul H. Titus

King Jr. to “make justice, equality and
opportunity a reality for all people.”
The name of the award originates

from one of King’s final sermons
about a eulogy that might be given in
the event of his death. King said,
“If you want to say that I was a
drum major, say that I was a drum
major for justice. Say that I was a
drum major for peace. I was a drum
major for righteousness.”
Titus, counsel at Schnader Harrison

Segal & Lewis LLP, will be honored by
the HSBD at the 19th annual Reverend
Doctor Martin Luther King Jr. Prayer
Breakfast and Program, held on Martin
Luther King Day to commemorate
King’s life and his contributions to
changes in the law and social justice. 
As best as HSBD officials can

determine, Titus is the first white man
or woman to receive the award. 
“To take it away from color for a

second, it goes to people who are

Continued on page 6

Continued on page 16
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Gender Bias Duty Officers
If you (attorneys or law students) have
observed or experienced any form of gender
bias in your role as an attorney or law
student intern, you may contact any one of
the following members of the Gender Bias
Subcommittee of the Women in the Law
Division on a daily basis. The duty officers
will keep your report confidential and will
discuss with you actions available through
the subcommittee.

Kimberly Brown......................412-394-7995

Jeanine DeBor ........................412-396-5215

Rhoda Neft ..............................412-406-5434

Ethics Hotline
The ACBA Professional Ethics Committee
“Ethics Hotline” makes available Committee
Members to answer ethical questions by
telephone on a daily basis.

January
James R. Schadel ....................412-995-3000

Timothy Stienstraw ................412-803-1140

February
Walter J. Blenko, Jr. ..............412-566-6189

Dawn Gull ................................412-440-5718

C. Kurt Mulzet ........................412-261-6400

BOB GARBER
412-261-9933
412-266-6222 (cell, available 24/7)
attorney.garber@gmail.com

Attorney Bob Garber is a trusted, proven attorney who
has been handling referral cases for over 39 years.
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Commonwealth of Pennsylvania v. Robert D. Reinhart, Williams, J. ...........................................................................................................Page 1
Criminal Appeal—DUI—Suppression—Speedy Trial—No Expectation of Privacy

Defendant had no expectation of privacy in a home in which he was a visitor.

Commonwealth of Pennsylvania v. Michael Molina, Cashman, A.J. ..............................................................................................................Page 3
Criminal Appeal—Homicide—Prior Bad Acts—Mistrial—Jury Instruction—Consciousness of Guilt—Accomplice Liability

Multiple issues after the retrial and conviction in third-degree homicide case.

Commonwealth of Pennsylvania v. Laura Cole, Bicket, J. ..............................................................................................................................Page 7
Criminal Appeal—Suppression—POSS/PWID—Sentencing (Legality)—Four Corners—Merger

The lesser included offense of possession merges with PWID for sentencing purposes.

Commonwealth of Pennsylvania v. Christopher Bushaw, Borkowski, J. ......................................................................................................Page 9
Criminal Appeal—DUI—Guilty Plea—Commonwealth Appeal—Timely Petition—Substantive New Rule of Law

Retroaction application of Burchfield decision is warranted because of the substantive change created by the new rule.

Commonwealth of Pennsylvania v. Craig Aaron Doswell, Jr., Lazzara, J. ..................................................................................................Page 11
Criminal Appeal—Sufficiency—Assault by Prisoner—Credibility

Compelling circumstantial evidence supports the conclusion that defendant slammed his cellmate’s head into a wall during fight in
Allegheny County Jail.

Homeowners association matters 
cover remarkable array of issues
By Estelle Comay

Representing homeowners associations
involves a fascinating array of legal
issues, including not only real estate
law but municipal law, litigation,
employment law, insurance law, and
even constitutional issues.
Homeowners associations are the

governing bodies formed to manage
common-interest ownership communities.
Each HOA acts by and through its
board of directors, which is mandated
both statutorily and contractually to
manage and govern the affairs of the
community and its members. The
governing documents for planned
communities include a declaration of
record created and filed by the developer,
bylaws of the HOA and rules and
regulations adopted by its board of
directors. As legal counsel to the
board, the attorney advises on the
holding of required meetings of the board
and the members of the association,
budgetary responsibilities, accounting
and record-keeping, enforcement of
rules and remedies for violations,
liens against condominium units,

rental issues, use violations (such as
prohibited business operations), parking
disputes, member mortgage foreclosures,
abandoned units, decisions relating to
professional management vs. member
management, employment of lobby
and garage attendants, dues and
assessments, signage issues, pet
regulation, and all common-area
matters – such as maintenance, taxation

Estelle Comay

and pool and community-center
usage, to name just a few.
There are more than 350,000 HOAs

in the United States, representing an
estimated 40 million households or
53 percent of all owner-occupied
households in the U.S. The units they
control vary from small, four-unit
apartment buildings to large townhouse
developments to single-family residences
in gated communities to high-rise
buildings with retail tenants on the
street level to a complex in New Jersey
comprising a campus of eight multi-
story buildings that cover one square
mile and are home to 10,000 residents. 
Dealing with such diverse housing

configurations raises a panoply of
legal issues. As counsel to an HOA, an
attorney often is asked to mediate
complaints involving excessive noise
(like barking dogs and lawn mowing at
6 a.m.), inadequate maintenance (lawns,
yard debris, deteriorated exterior
paint), nuisance claims (blocked
driveways, tree encroachments, smoking,
cooking odors), health and safety issues,

Continued on page 14
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before. The 400-plus members of the
Real Property Section are playing a
prominent role in all aspects of this
process, from representing developers
in the acquisition of properties and
the obtaining of requisite construction
permits and approvals to assisting
buyers in their purchases of these
newly constructed residential units.
There is no question that our members
have been, and will continue to be, a
central part of this process of rebirth.
Over the course of the last decade,

Western Pennsylvania has witnessed
the emergence, rise, decline and
resurgence of the oil and gas industry.
During these times, members of the
Real Property Section have been at
the forefront of the process, representing
both oil and gas exploration companies
and landowners in such matters as
negotiating leases and easements, to
challenging the validity of local oil
and gas extraction ordinances
throughout the Commonwealth. As the
industry has adapted, so have we,
assuring that quality legal services
will continue to be available to all
as needed.
In addition to our efforts at law, the

Real Property Section always has
been very active in the legislative
realm, frequently issuing resolutions in
support of or against pending legislation.
When a sales tax on legal services was
proposed several years ago, our section
was one of the most active in opposing

this proposal, a proposal that was
ultimately defeated.
In this special edition of the

Lawyers Journal, you will have the
opportunity to read numerous articles
from members of our section on
important and current issues in real
property law. Each contributing
author has made a great sacrifice of
their time for the benefit of all of us,
and they are to be commended for
both their dedication and efforts.
I consider it my high honor to serve

as chair of the Real Property Section,
and I am grateful to those who have
preceded me in this position for all of

the efforts they have made in growing
the section into what it is today. It is
my sincerest wish that the section will
continue to grow, both in membership
and strength, and will continue to
serve as both an asset and resource to
all members of the ACBA, as well as
our community in general. From myself,
and all contributing authors, we hope
that you will find this edition to be
both informative and beneficial. n

Frank Kosir Jr. is an attorney at Meyer,
Unkovic & Scott, LLP who concentrates
his practice in all aspects of real estate
law. He is chair of the ACBA Real
Property Section for the 2017-18 year.

Real property attorneys at the forefront
as Pittsburgh region continues to evolve
By Frank Kosir Jr.

As chair of the Allegheny County Bar
Association’s Real Property Section, it
is my honor and pleasure to introduce
this edition of the Lawyers Journal
dedicated to real property law. The
Real Property Section is one of the
largest, and most active, sections of the
ACBA. For decades, our members have
stood at the forefront of numerous bar
association initiatives, including such
things as the creation of the City of
Pittsburgh Land Bank and other
programs focused on assisting those
facing issues related to real estate.
All members of our profession,

regardless of the focus of their respective
practices, will at some point be faced
with real property-related issues.
Whether it be the family law lawyer
addressing a fraudulent mortgage claim
in a divorce action or the corporate
lawyer purchasing a home for his or
her family, there is no doubt that each
of us will at some point find ourselves
in the real property realm. The Real
Property Section prides itself on
serving as a resource for all members
of the profession who find themselves
in need of assistance with real property-
related matters.
The section meets at noon on the

second Thursday of every month from
September through May and holds its
annual meeting in June. Each meeting
includes a presentation from someone
in the real estate industry, as well as a
discussion of recent appellate decisions
and pending legislation effecting real
property law. The section also sponsors
several continuing legal education
courses each year for the purpose of
updating its members on current
issues facing our profession and area
of practice.
At the present time, we are witnessing

a historic shift in the Pittsburgh real
estate market. The days of suburbia
are to a certain extent becoming a
thing of the past, with many millennials
and empty nesters deciding that residing
within in the city is more suitable to
their fast-paced lifestyles. As a result,
there has been a significant increase
in the demand for downtown housing,
as well as a commensurate increase in
the construction of new apartment
and condominium units. Conversion of
existing buildings into residences is
also occurring on a level never seen

Frank Kosir Jr.
ACBA Real Property Section Chair

From the Chair

See www.acba.org/Student-Loan-Refinancing.
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How PA Supreme Court’s Valley Forge decision
might impact residential property tax appeals
By Brian W. Walsh

It’s no secret that school districts
across the Commonwealth of Pennsylvania
utilize property tax assessment appeals
as a means of generating additional
revenue. Although the authority of
school districts to appeal under-assessed
properties has been repeatedly upheld
by Pennsylvania courts, the basis for
doing so may have taken a significant
hit moving forward.
In a decision that could reshape

revenue-generating practices of school
districts statewide, the Pennsylvania
Supreme Court unanimously ruled in
Valley Forge Towers Apartments N,
LP et al v. Upper Merion Area School
District and Keystone Realty Advisers,
LLC, No. 49 MAP 2016 (Pa. July 5,
2017), that taxing bodies may not
selectively appeal the assessments of
a single category of property (i.e.,
commercial properties) while
simultaneously choosing not to appeal
the assessments of other types of
properties; namely, single-family
residential properties. 
For some background, the act of

selectively appealing commercial prop-
erties is predicated on the notions that
such properties’ values are generally
higher than those of single-family
residential properties and that, therefore,
raising their assessments would
generate more revenue than raising
the assessments of their similarly-
situated residential counterparts.
Moreover, the greater revenue share

generated from successful commercial-
property appeals helps justify the cost
to the school district for bringing
such appeals.
In Valley Forge, a group of commercial

property owners challenged Upper
Merion Area School District’s practice
of targeting commercial properties for
tax appeals while ignoring under-
assessed residential properties in the
same taxing district. Arguing that
such practice violates the Uniformity
Clause of the Pennsylvania Constitution,
Pa.Const. art. VIII, § 1, the property
owners filed a declaratory judgment
action in the Court of Common Pleas
of Montgomery County. The trial court
dismissed the action, and the matter
was appealed to the Commonwealth
Court. In affirming the trial court’s
decision, the Commonwealth Court
reasoned that taxing authorities could

distinguish between sub-classes of
properties and treat them differently
for tax purposes so long as such
differential treatment was rationally
related to a legitimate government
interest. In this matter, the Commonwealth
Court found that the targeting of
commercial properties was rationally
related to the school district’s legitimate
interest of increasing revenue sufficiently
to justify the cost of appealing and,
thus, constitutionally permissible.
The Pennsylvania Supreme Court

unanimously reversed the decision on
appeal, holding that the Uniformity
Clause precludes a school district
from targeting commercial property
owners for tax appeals while ignoring
substantially under-assessed residential
properties. The court ruled that the
uniformity requirement requires all
real estate to be treated as a single
class entitled to uniform treatment
and that a taxing authority may not
limit its tax appeals to a single category
of property while ignoring other types
of property for appeals.
How this ruling will ultimately impact

residential property-tax assessment
appeals is anyone’s guess. The court
conspicuously left open the possibility
that a taxing body may use a monetary
threshold applicable to all classes of
real estate in selecting appropriate
properties to appeal, stating in dicta
that “[s]uch methodologies are not
presently before the Court.” The court’s
language in this regard, however, begs
the question as to whether the court is

foreshadowing – or inviting, even – the
possibility of future taxpayer
challenges on grounds involving the
use of monetary thresholds.
Taxpayers may look to expand the

court’s interpretation of the Uniformity
Clause as applied to tax-assessment
appeals by advancing the argument
that the Supreme Court’s ruling prohibits
taxing bodies from targeting “new
home owners” for tax appeals.
In Allegheny County, for example,

many school district-initiated property
tax appeals result from recent home
purchases where the sales price
exceeds the property’s assessed value
by a certain threshold. In light of the
Supreme Court’s decision, new home
owners may find it advantageous to
fight tax appeals by claiming they are
being unfairly targeted as a sub-
classification of property rather than
being treated as a single class entitled
to uniform treatment. The ruling in
Valley Forge might not appear to
support such an argument on its face;
however, we would be remiss to think
that such arguments will not be
brought before the courts sooner
rather than later. School districts and
solicitors, be forewarned. n

Brian Walsh is an associate of Maiello
Brungo & Maiello, LLP. He focuses his
practice in the areas of corporate,
business and real estate law and has
represented individuals and businesses
in a wide array of legal matters, often-
times in the dual-role of litigator and
transactional attorney.
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PropTech and Due Diligence
How web-based leasing programs are treated in sales contracts
By Laura M. DeGeer

Technology has rapidly altered the
way society interacts and does business.
In the real property sector, tech
solutions are becoming more prevalent
as the industry gains momentum.
Web-based leasing programs are a
major shift in the realm of commercial
real estate that reflects such a tech-
focused culture. These and other
programs – aptly coined “PropTech”–
consolidate and streamline the leasing
process, making it more efficient and
transparent through two types of
software; those for property transactions
and those for property owners. Through
PropTech, institutional and local
market power players are able to
communicate on one platform,
dramatically changing the way
commercial real estate owners and
brokers manage their businesses. Teams
are able to keep all relevant data in
one collaborative and intuitive place
that is accessible from any device.
However, when one analyzes the

state of the current commercial real
estate market, it becomes clear that
there is an inherent disconnect
between the speed of technology and
the still somewhat static nature of the
real estate industry. 
As an idealistic solution, PropTech

has been described as combining the
“science” of software programs with the
“art” of deal-making and is concerned
with two types of technologies: those
that cater to lease-driven properties

and those that cater to operation-
driven properties. However, buyers
have to take due care to ensure that all
their rights are protected and that,
moving forward, when a building is
purchased, the rights to all lease and
tenant data is transferred along with
the brick and mortar. 
Each aspect of commercial real

estate is being influenced by
PropTech. It has streamlined discovery
service firms’ auction and investment
options, market research and listing
services. PropTech has helped property
owners, tenant representatives and
brokers operate their properties
efficiently, and it has assisted valuation
and appraisal firms, as well as
mortgage-lending companies, in their

evaluation and execution of transactions.
PropTech is quickly becoming an
integral aspect of the transaction for
discovery, property management, and
transactional players.
However, with all of this momentum

propelling the commercial real estate
industry toward total technology
domination, there are major questions
burning in the back of most industry
practitioners’ minds – when a real
estate development is sold and the
seller employs a web-based leasing
platform, is the tenant information
sold with the development? The simple
answer is no, but some industry leaders
are addressing how tenant information
should be treated in commercial real
estate sales contracts. View The Space
is one such company, and is currently
a property management industry
leader on these issues. VTS was
founded by brokers who know what is
required for an effective real estate
transaction, and they applied that
information while developing VTS to
ensure it covers issues that they would
have faced while working in the industry. 
VTS and other similar entities

instruct that, when entering a sales
contract, the buyer must specifically
request access and possession of certain
tabs upon closing in order to protect
their interests. These tabs include,
without limitation, leases, assets,
deals, options, marketing videos and
floor plans. To be effective, these
demands should include specifically
requesting native and PDF files of all

requested tabs. In turn, because the
time was taken to outline these specific
aspects of a given commercial real
estate transaction, the listing broker is
later able to contact companies like
VTS and access the properties for the
current owner once the building is
sold. Without this due diligence, the
new owner could have potentially
been denied access to certain tabs.
Although PropTech is making the

commercial real estate industry more
efficient and effective, it also has the
potential to lead to costly legal battles
if certain nuances are not addressed
adequately within sales contracts. It is
therefore imperative to expressly
agree in a commercial real estate
sales contract that the buyer have
access to all leases and tenant related
data so as to be able to manage the
property successfully. n

Laura M. DeGeer is an associate in
Meyer, Unkovic & Scott’s Real Estate &
Lending, Corporate & Business Law,
Employment Law & Employee Benefits,
Immigration, and MUSolutions practice
groups. A 2017 graduate of the University
Of Pittsburgh School Of Law, she served
as senior topics editor and research editor
of the University of Pittsburgh Law Review.

Laura M. DeGeer

50% OFF 
2017-18 ACBA Legal Directory!
See www.acba.org/productstore for details
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deserving of the award,” according to
Ron Jones, HSBD chair. “It’s important
to have people of all colors come
together – all nationalities and races –
to put forth the convictions of Dr.
King, particularly during this time. I
believe Mr. Titus, through working
with schools, has encompassed that.” 
Titus credits his lifelong dedication

to volunteering to his parents, who were
role models because they were always
helping others. He said his firm also has
a strong tradition of public service.
According to Titus, his pro bono

work has included a number of time-
consuming death-penalty cases, some
immigration cases and working as
counsel for the Metropolitan Tenants
Organization and Neighborhood
Housing Council in Manchester. But
much of his attention for the last two
decades has been focused on working
with school students.
“Paul has done extraordinary

community work with the Diocese of
Pittsburgh to ensure that diverse
students attending predominately
African-American Catholic schools
have an opportunity to gain hands-on
experience in the legal field,” said
Tracey McCants Lewis, emcee for the
prayer breakfast, who nominated
Titus for the award. 
After his pastor at what is now Holy

Rosary Parish in Homewood asked if
he could volunteer with the church’s
school, Titus said he decided to work
with seventh- and eighth-grade students
by helping them prepare for a mock
trial. That effort has continued for 20
years and has carried over to Sister
Thea Bowman Catholic Academy in
Wilkinsburg, which merged with Holy
Rosary Parish in 2010.

HSBD HONORS PAUL TITUS 
continued from front cover

“I see the work that Paul does with
this project,” Lewis said. “Paul has
solicited assistance from many attorneys
who serve as trial coaches and mentors
to the students … especially people of
color. He tries to get attorneys who
look similar to the students.”
The mock trial is held before actual

judges, who have included Livingstone
Johnson, Dwayne Woodruff and Kim
Berkeley Clark. Afterward, Titus
hosts the students for lunch at his
firm. Each spring, he lectures the
students about the U.S. Constitution,
government and civil rights.
“He takes them through some

major civil rights proceedings,” said
Mary Beth Jaquay, the teacher who
has worked with Titus at the school
for the last four years.
Jaquay said the experience is

important for many of the students,
whose lives are touched by the legal
system in some way. For mock trial,
they dress professionally, meet people who
work in the legal system and appreciate
the respect they get as individuals.
“It kind of helps balance the entire

thing,” she explained. “For our kids,
it’s been a rite of passage.”

For many of his years involved in
the project with Holy Rosary and Sister
Thea Bowman schools, Titus’ effort
culminated in a field trip to Washington,
D.C., during which students got the
chance to visit the U.S. Supreme Court,
the Senate, House of Representatives
and other historical and educational
sites in the capital. About 10 years
ago, the outing switched to a day trip
to Harrisburg, where they meet
someone from state Superior Court
and tour the state capitol. 
Titus takes the students to hear

arguments before three-judge panels for
the Third Circuit Court of Appeals when
it hears cases in Pittsburgh during May. 
“(U.S. Circuit) Judge Thomas

Hardiman invites us to his chambers,
and we have lunch with him and his
law clerks,” Titus added. 
Two students who participated in

the program have gone on to pursue
law careers. One, who attended
Duquesne University, is now a first-
year student at Howard University
School of Law. The other, who attended
Tufts University and then law school
at Stanford University, is particularly
memorable to Titus.
When the second student went with

Titus and his fellow students to hear
arguments before the Third Circuit
Court, they sat in on an insurance
coverage case argued before Judge
Midge Rendell by two poorly prepared
male attorneys. The next case was a
criminal appeal argued by two women
attorneys before the female judge.
“It was a really grueling half hour,”

Titus recalled.
At the conclusion, the student

said, “Mr. Titus, are women always
better lawyers?”
Using tact, Titus answered, “Not

always. But often.” n

If you’re going
What: 19th annual Reverend 
Doctor Martin Luther King Jr.
Prayer Breakfast and Program
When: Monday, Jan. 15; breakfast
at 7:30 a.m., program at 8:30
Where: Ebenezer Missionary 
Baptist Church, 2001 Wylie Ave.,
Hill District,15219
Cost: Free and open to the public
RSVP: By Jan. 10 to homersbrown@
acba.org or 412-402-6658
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Basics of Pennsylvania eminent domain litigation
from the perspective of a former PennDOT lawyer
By Ryan J. Kammerer

Attorneys often are approached by
potential clients who come with the
assumption that we all know and do
the same thing. Of course, this is a
horrible misconception – a family
law attorney would never in good
conscience take on the merger of two
companies, nor would a mergers and
acquisitions lawyer take on a child-
custody case. The area of eminent
domain litigation is unique to the
degree that even the most seasoned
real estate attorneys should proceed with
some caution with the understanding
that there are important differences
and challenges presented when the
government takes property. Here is a
general overview of the litigation
process when a government entity,
cloaked with the power of eminent
domain, takes your client’s property.

Pre-condemnation acquisitions

It’s important to understand that
many if not most eminent domain
matters begin and end without an
official condemnation commencing.
Generally, condemning authorities, such
as the Department of Transportation,
will try to reach a settlement with the
owner of a property identified for
acquisition prior to the filing of the
first court paper – a declaration of taking.
Right-of-way consultants (independent
contractors) are hired to “clear the
right of way” so the project can proceed

without delay. The consultant will
make an offer based on a “strip”/
“drive by” appraisal typically done by
an in-house appraiser looking only at
the right-of-way plans and the outside
of the property. The expenditure of
public funds, focus on the project
proceeding without delay and many
layers of settlement approval are at
stake if the acquisition requires actual
litigation. This presents some danger
for the property owner, who typically
is presented with an offer to settle
based on incomplete information and
analysis. If an actual declaration of
taking is necessary after the owner
rejects the consultant’s offer, the
condemning authority hires a private
appraiser for a full “before and after”
appraisal report, which will be the
cornerstone of the government’s
negotiations. Obviously, that involves
additional expense. It also brings the
legal department into the scenario,
and with it new layers of approval for
any potential settlement.

Typical litigation options might
not be available

If formal condemnation action is
necessary, the eminent domain code,
Title 26, “provides a complete and
exclusive procedure and law to govern
all condemnations of property for
public purposes and the assessment of
damages.” §102. What does this mean?
The rules of civil procedure do not
apply! Also, there is no equity

jurisdiction generally. An attorney
representing a condemnee must refer
to the eminent domain code alone.

Types of condemnations

The vast majority of condemnations
are “de jure” takings, instituted by the
filing of a declaration of taking.
Essentially, this means the condemnor
followed the procedure prescribed by
the code. Conversely, a “de facto”
taking occurs when an entity, cloaked
with the power to condemn, does so
without first filing a declaration of
taking. §302 of the code specifies that
title passes upon the filing of the
declaration of taking. However,
possession of the property and
commencement of the project can not
take place until estimated just
compensation is paid either directly
to the owner or by deposit into court.
§307. It is important to note here that
owners can accept the government’s
estimated just compensation without
waiving their right to contest the
amount via the filing of a petition for
viewers. This is important to consider
as access to the funds, once it is
deposited into court, requires a
petition and a hearing before the
court for withdrawal.
When condemnees dispute the

amount of estimated just compensation
offered, their recourse is to file a
petition for the appointment of
viewers under §502 of the code for the
determination of just compensation.

§702 defines just compensation as
“the difference between the fair
market value of the condemnee’s
entire interest immediately before the
condemnation and as unaffected by
the condemnation and the fair market
value of the property interest remaining
immediately after the condemnation
and as affected by the condemnation.”
The determination for the board of
viewers – and eventual jury, if necessary –
is not the value of what was taken but
rather how the taking affected the
entire property. Impact on access, the
ability to develop, conformity with
zoning – these become crucial issues
in determining just compensation in a
condemnation case.
Beyond just compensation, unlike

in most litigation, condemnees also
are entitled to limited reimbursement
of their appraisal, attorney and
engineering fees per §710. In a de jure
taking, following the filing of a
declaration of taking, this is capped at
$4,000. However, if it’s determined that
government substantially interfered
with the owner’s use and enjoyment of
the property prior to the formal filing
of a declaration of taking (a de facto
taking), the owner is entitled to
reimbursement of all reasonable
appraisal, attorney and engineering fees
without being capped. Accordingly,
the determination of a potential de
facto condemnation is a hotly contested
area of eminent domain litigation.

Continued on page 17
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Survey Says ... get a survey
By Andrea E. Zelman and

David L. Plantz

In a decision filed on April 11, 2017,
a Superior Court of Pennsylvania case
highlights issues that can arise when
discrepancies occur between a metes
and bounds description of realty versus
a parcel number. It also illustrates the
risks associated with forgoing a
survey of realty being transferred or
pledged as collateral. While this case
was decided in Pennsylvania, the issues
addressed therein are applicable in
other jurisdictions.
In George E. Michael v. Judith Stock,

162 A.3d 465 (2017), Michael and Stock
entered into a purchase agreement
whereby Stock attempted to sell Michael
certain realty in Bucks County consisting
of two lots. The parties believed Stock
owned both lots, but Stock owned
only one lot at the time the purchase
agreement was executed. Ultimately,
Michael withdrew from the transaction
and sued Stock for recovery of his
deposit and funds expended in reliance
on the purchase agreement.
Stock filed a third-party complaint

against Commonwealth Land Title
Insurance Co. (Commonwealth), which
issued a title insurance policy and
provided certain real estate-related
services in connection with Stock’s
attempted purchase of Lots A and B.
It was undisputed that Stock owned

Lot A. However, the title of Lot B
was clouded. In 1994 the Borough of
Bristol transferred Lot B to members
of the Pezzola family. Lot B was part of

a larger parcel, Tax Map Parcel
Number 4-18-29, owned by the
borough. The transfer from the
borough to the Pezzolas severed Lot
B from Parcel 4-18-29. Several months
later, the Bucks County Board of
Assessment updated its records
combining Lots A and B as new Parcel
Number 4-18-28. However, the metes
and bounds descriptions in the deeds
for Lots A and B were not revised to
reflect the combination.
In 1999, the Pezzolas entered into

an agreement (the Pezzola Agreement)
to sell Stock the business and associated
realty located at a certain street address
in Bucks County. No survey was performed
on the property to be conveyed.  

Stock entered into a contract with
Commonwealth to provide title insurance
and “real estate transactional services”
for the Pezzola Agreement. Stock
obtained a title commitment from
Commonwealth, which stated
Commonwealth insured against loss
or damage sustained, among other
things, by reason of title to the “estate
or interest described on Schedule A
being vested other than as stated
therein.” Under a “Note for Information
Only,” Schedule A provided the same
street address contained in the Pezzola
Agreement, along with a metes and
bounds legal description. Schedule B
of the commitment also excludes from
coverage “discrepancies or conflicts

in boundary lines … which an accurate
and complete survey would disclose.”
The metes and bounds on Schedule

A described Lot A only, but the
commitment also contained references
to Parcel 4-18-28, which includes both
lots. The deed conveying the property
from the Pezzolas to Stock contained
the same metes and bounds description,
along with a reference to Parcel 4-18-
28. Stock claims Commonwealth drafted
the deed, which Commonwealth denied.
Upon discovery of the title defect,

Michael sued Stock, and Stock sued
Commonwealth. Stock filed a motion
for summary adjudication of some of
her claims against Commonwealth,
and Commonwealth filed a cross-
motion for summary judgment of all of
Stock’s claims against Commonwealth.
The trial court denied Stock’s motion
and granted Commonwealth’s motion
for summary judgment, holding that
Commonwealth did not have an
obligation to indemnify or defend
Stock’s title to Lot B because the
commitment insured only Lot A, as
evidenced by the metes and bounds
description on Schedule A.
On appeal, Stock argued the title

commitment’s description of the
insured property (which included a
metes and bounds description of Lot A
and the Parcel Number for both Lot A
and B) created ambiguity in the title
insurance contract that should be
resolved in favor of the insured. The
Superior Court, citing precedent and
public policy generally favoring

Andrea E. Zelman David L. Plantz

Continued on page 12
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Frick Building accident highlights need
for diligent compliance with city code
By Jason P. Wrona, 
Scott W. Irmscher and 
Brendan P. Lucas

When a chunk of granite estimated
to weigh about 1,400 pounds fell more
than 21 stories from the top of the
Frick Building to the often-busy
intersection of Grant Street and Forbes
Avenue in downtown Pittsburgh this
summer, the incident highlighted the
need for compliance with an often-
overlooked requirement of the City of
Pittsburgh Building Code. Commercial
property owners, buyers, landlords
and tenants should be aware that the
city code requires building owners to
conduct periodic inspections of building
facade exteriors. Many building owners
might not be aware of this code provision
or in compliance with the mandated
five-year inspection plan. 
Like many other cities such as

Philadelphia and Harrisburg, the City
of Pittsburgh adopted the Uniform
Construction Code and its family of
codes, including the International
Property Maintenance Code.
The code specifically adopts the
IPMC 2003 edition with modifications
that, among other things, require
regular building facade inspections by
a licensed engineer or architect:
“304.1.1 Required Inspections: All

buildings and structures except
[residential buildings], shall be
inspected by a licensed professional
engineer or registered architect to
determine the structural soundness of
items covered in Sections 304.8, 304.9
and 304.11, and their reports shall
bear their signature and seal. All
inspections made prior to the adoption
of this code shall continue on their
previous schedule at five year intervals.
All new inspections shall be completed
within one year of the adoption of this
code and successive inspections shall
be made every fifth year after the date
of the original inspection.”

Code of Ordinances, City of Pittsburgh,
Pennsylvania § 1004.02. The inspection
items covered in IPMC Sections 304.8,
304.9 and 304.11 include a building’s
decorative features (cornices, belt
courses, terra cotta trim, etc.), overhang
extensions (canopies, marquees,
signs, metal awning, fire escapes,
etc.), chimneys, cooling towers and
smoke stacks. The code’s facade-
inspection provision does not specify
the required contents of the engineer
or architect’s inspection or report, and
there is no apparent requirement to

submit the reports to Pittsburgh’s
Bureau of Building Inspection. Monetary
fines may be imposed upon conviction
for noncompliance, with $1,000 fines
for each offense. Id. at § 1001.10. Each
day that the city deems a continuing
violation can result in an additional
$1,000 fine.
According to the City of Pittsburgh

Department of Permits, Licenses and
Inspections, the Frick Building was in
compliance with the code.
The Frick Building incident, however,

implicates another potential serious
consequence for violation of this
section of the Code, beyond the fines
that might be imposed. Luckily, the

1,400-pound piece of granite fell during
the early morning hours of July 31 and
there were no reported injuries. But if
a building were in violation of the
code, and if the failure of a facade
were to result in injuries, the property
owner might find itself in a very
precarious legal situation. That’s
because a violation of the code might
constitute “negligence per se” by the
building owner if a negligence or
wrongful death action were to be
brought by someone injured in such
an accident. “The concept of negligence
per se establishes the elements of duty
and breach of duty where an individual
violates an applicable statute, ordinance,

or regulation designed to prevent a
public harm.” Schemberg v.
Smicherko, 85 A.3d 1071, 1074 (Pa.
Super. Ct. 2014). Thus, even if building

PHOTO BY MARK HIGGS
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Brendan P. Lucas

Continued on page 12
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Turning lemons into lemonade
Attorneys can 
play a key role in 
residential real
estate transactions

By R. Kevin Brown Jr.

Imagine having purchased a brand
new car.
Those first few weeks of driving

are glorious. Quick take off. Smooth
acceleration. You can get lost in a
sound system that rivals the acoustics
of Heinz Hall.
Then it happens. Already late for a

settlement conference involving your
client’s suit for fraud and negligence
in a residential real estate transaction,
the engine starts to sputter. You pull to
the side of the road and immediately
call the dealership. Already sensing
your level of frustration, the manager
reminds you that Pennsylvania has a
‘lemon law.’   
Your emotions having been eased

by that reminder, a feeling of ironic
reflection hits you as you realize
that there is no such thing as a ‘lemon
law’ for the purchase of residential
real estate.  
Save for extremely rare circum-

stances, there is no real means of
“returning” ownership to the seller if
there is a problem after closing – even
with a receipt.  

Since a buyer of a home is not
armed with a post-purchase “lemon
law” for protection, common sense
would dictate that buyers hire the best
professional possible for advocacy
and representation of their interests –
namely a lawyer. In theory, that
lawyer would be able to represent the
buyer throughout the entire process,
from initial contract to closing.   
However, in the fast-paced world of

metro Pittsburgh residential real
estate, it can be highly impractical for
a lawyer to be involved at the outset of
negotiations. Emotions run very high.
Homes can often go under agreement
as late as 1 a.m. Multiple bids can be
the norm. A buyer who really loves a
house and takes the time for any offer
to be reviewed by a lawyer runs the risk
of losing the home to another buyer.

Instead of lawyers, for all practical
purposes, the “representation” of buyers
has been essentially left to real estate
licensees through the use of forms.
The general forms used in the over-
whelming majority of the residential
real estate transactions in metro
Pittsburgh are published by the Penn-
sylvania Association of Realtors. In
and of itself, this status would not be
so potentially problematic – except for
the existence of “dual agency.”
Pennsylvania allows for dual agency.   
Dual agency permits the same

brokerage – even the same agent – to
“represent” both the seller and buyer,
in the same transaction. An offshoot of
dual agency, known as “designated
agency,” allows for the regular creation
of “barriers” within the same brokerage
such that one agent can “represent” the
seller and another agent can “represent”
the buyer. All the while, the broker of
record remains, still, a dual agent.
As one can imagine, conflicts of

interest, both existing and potential,
abound – much to the potential
detriment of the buyer.
What is a buyer to do? While it is

possible for a buyer to find and hire an
exclusive buyer agency at the outset
of his/her home search – and thereby
virtually eliminating the pitfalls
presented by “dual agency” – companies
such as this are rare.  
Yet, there is a point in time where a

lawyer can have an impactful role that
goes way beyond the mere cursory
review of the buyer’s loan documents,
deed, title policy and CD at closing. 
That point in time is immediately

once an agreement of sale is signed.
Often, dual agency, in some form, has
attached and the buyer is now,
effectively, left with no advocate. A
lawyer, as that advocate, can make
sure the buyer stays on top of the due
diligence time periods, so no inspection
is inadvertently waived for lack of
action. Most importantly, a lawyer can
help the buyer renegotiate terms of
the agreement, thereby relieving the
buyer of having to rely on the advice
of a real estate agent who may be in a
compromised position.
Other states go to great lengths to

ensure attorney involvement in the
residential transaction. The standard
agreement of sale form in New Jersey
includes a contingency for “attorney
review.” South Carolina and Georgia
go so far as to actually require attorney
involvement, to some degree, in every
residential real estate transaction.  
At this point, Pennsylvania is not

there. So, buyers are not going to be
required to knock on a lawyer’s door
for help. Yet, with adequate marketing,
home buyers can be made aware of
the vital role an attorney can have in
the home-buying process, even if it is
limited to the time immediately after a
home is put under agreement. That
guidance from a lawyer may help
insure that the buyer does not get
stuck with a “lemon.” n

Robert Kevin Brown Jr. is licensed in
Pennsylvania as a lawyer, real estate
broker and certified general real estate
appraiser. He is president of PRAEDIUM
Real Estate Services, metro Pittsburgh’s
only full service exclusive buyer agency.

R. Kevin Brown Jr.
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owners could show that they took
reasonable care to maintain the
facade, their breach of duty to a
passerby could be conclusively shown
if they failed to comply with the five-
year inspection requirement of the code.
Because there are no de mimimus

exceptions to the rule, any commercial
building containing one of the above-
referenced structures is subject to the
code provision. Consequently, owners
of any commercial buildings in
Pittsburgh containing one of these
installations should verify that their
buildings are in compliance with the
five-year inspection requirement. If
buying a commercial building, a
prospective buyer should consider
requiring the seller to represent in the
sales agreement that the seller is in
compliance with the code’s facade
ordinance and with other local
inspection requirements. This might
include a representation and warranty
from the seller stating when the last
inspection was performed and requiring
inclusion of the inspection report in
due diligence materials. In the leasing
context, commercial landlords and

FRICK BUILDING 
continued from page 10

tenants may benefit from clarifying in
their leases whether maintenance of
the facade features covered by the
code’s facade ordinance is the landlord
or tenant’s responsibility and who is
responsible for the inspection costs. n

Jason P. Wrona, Scott W. Irmscher and
Brendan Lucas are attorneys with
Buchanan Ingersoll & Rooney PC.
Wrona, who focuses on real estate and
municipal law matters, assists commercial
and institutional clients with property
and building sales and acquisitions;
industrial, office and residential
developments; zoning and planning
issues; leases; property tax issues; and
loan transactions. Irmscher – who has
represented hundreds of partnerships
and has knowledge of how to structure a
property’s ownership entity to help clients
minimize tax and liability exposure –
helps clients set strategies for their
properties from birth to eventual operation
or sale. Lucas – who focuses on energy
and natural resources law with an
emphasis on commercial real estate
transactions, zoning and land development –
has experience negotiating, preparing
and reviewing complex transactional
real estate agreements.

insured parties receiving the benefit
of their reasonable expectations
under insurance contracts, vacated
Commonwealth’s summary judgment
and remanded the case to the trial
court for the determination of
unresolved factual issues. However,
the trial court also will have to
address whether the survey exception
on Schedule B allows Commonwealth
to escape liability as a result of Stock’s
failure to obtain a survey, which
should have disclosed the issue.
While Stock may yet prevail as to

some of her claims, she nevertheless
suffered the loss of a multi-million
dollar transaction with Michael and
ultimately might not recover anything
from Commonwealth. Had Stock
obtained a survey of Lots A and B, in
connection with the Pezzola Agreement,
she could have identified the issue and
addressed it prior to closing on Lot A.
Lenders, sellers and buyers can

learn a valuable lesson from Stock.
Lenders need the legal descriptions in
their mortgages to be an accurate
recitation of the land being taken as
security in the event a foreclosure

SURVEY SAYS 
continued from page 9

and/or claim under a title policy is
necessary. Sellers and buyers need to
confirm the land being transferred
matches the intention of the parties.
Certain diligence items may be waived
in transactions where a relatively
small amount of money is at stake.
However, a survey of realty being
conveyed or pledged as collateral
should not be considered discretionary.
Also very important: a team of knowl-
edgeable attorneys and real estate
professionals to help spot and address
issues that may not be apparent until
the damage is done. n

Andrea Zelman and David Plantz are
attorneys with Buchanan Ingersoll &
Rooney PC. Zelman concentrates her
practice in land-use and environmental
law, including zoning matters, develop-
ments of regional impact, comprehensive
land-use plans, development agreements,
annexations, transportation issues, the
Bert J. Harris Act, the drafting of land
development regulations and land-use
litigation. Plantz helps institutional
lenders negotiate and document credit
facilities secured by commercial real estate
and assists his clients in navigating the
related finance and real estate issues.
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HOW ARE WE DOING?
Client feedback can improve business practices
By Kathleen McConnell 

and Julia Wu

The practice of law requires just
that – practice. However, while time
and experience can help sharpen a
lawyer’s legal abilities, receiving client
feedback on the legal services provided
can help improve the business aspects
of a lawyer’s practice and improve the
overall client experience.
We conducted a non-scientific

anonymous survey of 25 local real estate
developers on the quality of the legal
services they have received relative to
real estate development projects. 

Important service

The following are excerpts from
the anonymous responses we received
when we asked, “What is an important
quality or service that your real
estate attorney brings to the table
when assisting you with real estate
development projects?”
“Our attorneys are thorough and

provide the expertise and research
required to make informed decisions.
Also, the years of experience is valu-
able – they have ‘seen it before’ and
the advice given provides for
smoother, quicker transactions.”
“Experience and knowledge of

our business.”
“We have received a hands-on

approach to quality attorney services. [Our

attorney] has helped our family business
in every way. From the personal needs
of our president to finding qualified
people to work with us. We were happy
with the quality of service that [our attor-
ney] has provided for [our organization]. 
“Quick follow up, quality repre-

sentation, trustworthy advice, 
compliance assurance.”

Needs improvement

We also asked: What is an important
quality or service that your real estate
attorney needs to improve upon when
assisting you with real estate
development projects? Among the
responses were:
“Keeping things moving quickly.

Sometimes there is a perception that

attorneys induce drag to get additional
hours. It would be interesting to see
attorneys provide flat-fee billing on
certain business transactions.”
“[Our attorney] has an amazing

turnaround time and great follow up;
however, this is one area all attorneys
should make a high priority.”
“Lawyers overcomplicate things.”
“Attorneys focus too much on the

legalese and not enough on the deal.”
“Line-item billings can be frustrating,

like seeing a 6-minute billing for a
30-second call. We would like to see
more flat fees for services that we
need to fit into our budget.”
The majority of the responses we

received seem to demonstrate that a
real estate developer’s primary
concerns with regard to legal services

are focused more on the client-service
aspect of an attorney’s practice – such as
billing and turnaround time on projects –
and the ability to provide advice on
certain business decisions. A small
percentage of the responses specifically
referenced an attorney’s understanding
of substantive real estate law.
As demonstrated above, gathering

client feedback provides insight into
what the client considers to be the
most important aspect of the legal
services provided. This not only helps to
gauge client satisfaction and improve
client relations, but can translate into
actionable items that can be used as a
basis for better business decisions.
For legal practitioners interested in

learning more about gathering client
feedback, the American Bar Association
has a number of tips on how to gather
such information in its May/June 2014
marketing issue, specifically its article
entitled, “Focusing on Client Feedback”,
which can be found online. Gavulic, T.
P. (2014, May & June). n

Kathleen McConnell and Julia Wu are
associates of Maiello Brungo & Maiello,
LLP. McConnell – who focuses on the
commercial real estate, corporate and
business fields – has represented clients
throughout the organizational, transactional,
financial and construction processes of
real estate development. Wu focuses on
corporate, business and real estate law and
represents and advises clients in an array
of matters, ranging from entity formation
and asset protection to exit strategies.

Kathleen McConnell Julia Wu
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Which came first – property rights or the Constitution?
A brief history
of the evolution
of property law
in Pennsylvania
By James Lomeo

“Hey, get off my property!” How
often as bothersome teenagers did we
hear this claim? As legal practitioners,
our clients have asserted similar
claims, with better phraseology, to
object to a government taking, new
zoning restriction or utility company
trimming tree branches – to name a
few complaints.
Why are we so passionate about our

property? I contend that it has to do
with the genesis of the New World,
America and Pennsylvania in particular.
The colonial powers of 17th century
Europe, especially England, wanted to
encourage their citizens to settle
North America, and offered property
ownership to encourage immigration
to North America. King Charles II of
England granted a royal charter to
William Penn on March 4, 1681. In the
preamble the King expressed his
desire “to enlarge our English
Empire”; however by granting William
Penn ownership to the lands, Charles
II created unforeseen expectations in
future heirs and assigns of Penn’s land.
Only 95 years later in 1776, the

leaders of the America colonies

expressed their thought on property
rights by openly declaring to a later
King of England that we have “certain
unalienable Rights, that among these
are Life, Liberty and the pursuit of
Happiness.” The pursuit of Happiness
is a short-hand explanation of John
Locke’s theory, detailed in his Two
Treatises of Government, that one of our
natural rights is property ownership.1
Thomas Jefferson, the main author of
our Declaration of Independence, thought
Locke one of the most important
philosophers of his time,2 therefore it is
reasonable to conclude that Jefferson
expanded Locke’s language by using
the word Happiness to better explain
Locke’s idea of property ownership
and the right to accumulate wealth.
Pennsylvania passed its first

constitution slightly over three months
from July 4, 1776, at a constitution
convention presided by Benjamin

Franklin. Section 1 of the 1776 state
constitution further defines this natural
right of Happiness with language
including “defending life and liberty,
acquiring, possessing and protecting
property, and pursuing and obtaining
happiness and safety.”
Some may take for granted the

natural right to own property, with
minimal interference from our state
or federal governments, but this
thought was originally unique to
America. Even some 21st century
democracies have yet to recognize3
that the governed grant the government
the power to regulate individual
property owners. For example, Italy’s
constitution specifically states Italian
laws are to prescribe ways property
“is acquired, enjoyed and its limita-
tions so as to ensure its social function
and make it accessible to all.” Italy’s
constitution requires the property
owner to prove she is fulfilling her
social obligation. Whereas, American
property jurisprudence necessitates
that the government prove there is a
public need for any use or taking of
private property.
Property rights are manifestations

of our society’s mores and attitudes.
As our understanding, mores and
attitudes have changed, an individual’s
property rights have changed to
reflect society’s new standards. These
ideas become law soon after the
public recognizes the need.

As unimaginable as it seems, just
compensation was not always the law
in Pennsylvania. “This original clause
(original taking clause) allowed the
(property) owner’s legal representatives,
i.e. the state legislature, to authorize
the taking of property without
compensation. After the federal

Constitution had been ratified, Penn-
sylvania added a just compensation
requirement to its Declaration of
Rights in 1790.”4 The federal constitution
was ratified on June 21, 1788, therefore
within two years Pennsylvania
amended its constitution to prohibit
the state government from taking
private property without paying the
property owner a fair value.
This phenomenon holds true for other

value changes – e.g. women’s rights
and African-American anti-discrimi-
nation needs. Relatively thereafter,
property laws were revised to protect
the Happiness of these citizens.
King Charles II may have not been

the best king in England’s history, but
we should thank him for Penn’s grant,
even though he required William Penn
to deliver one-fifth of the gold and
silver mined, and two beaver skins to
Windsor Castle on the 1st day of
January of every year. n

James Lomeo has been a licensed attorney
in Monroeville for 30 years with an
emphasis on real estate transactions. He
is married to Susan and they have three
grown daughters. Outside of his law
practice, he is active in his community
and recently published a book, “From
the Ice to the Fire.”

866.532.0184 q www.firstam.com/ncs
©2017 First American Financial Corporation and/or its affiliates. All rights reserved. NYSE: FAF

Some things are better left 
to the experts.

Backed by the strength of a company with more than a 
century of industry experience, First American Title  
National Commercial Services shines in providing solutions 
few others can. Whether your commercial transactions are 
simple or complex, rely on First American Title to help you 
get it done. 

Mimi Fersch  |    412.208.1031  |  mfersch@firstam.com

Jennifer Somma  |  412.208.1032  |   jsomma@firstam.com 

James Lomeo

1 Locke’s Political Philosophy, Stanford
Encyclopedia of Philosophy.

2 John Locke: Natural Rights to Life,
Liberty, and Property, by Jim Powell,
August 1, 1996, Foundation for Economic
Education.

3 Constitution of the Italian Republic
Article 42 in part, published by Italian
Senate at www.senato.it/documenti.

4 United Artists’ Theater Circuit, Inc. v.
City of Philadelphia, 535 Pa 370, 377, 635
A.2d 612, 619 (1993).

and pet regulations. Constitutional
issues arise regarding displays of
religious symbols or distribution of
religious literature, political signs and
safety issues. Municipal disputes can
involve zoning issues, trash collection,
snow removal, water, sewage, utility
service and architectural controls. 
The legal landscape covers state

and federal statutory laws, including
the PA Uniform Planned Community
Act (68 Pa.C.S. §5101 et seq.), the
Uniform Condominium Act (68
Pa.C.S. §3101 et seq.), the Pa. Non-
profit Corporation Law, the PA Fair
Housing Act of 1988, the Federal
Housing Administration and the federal
Housing and Urban Development Act
of 1965, to name a few. In addition,
there are numerous Pennsylvania
decisions handed down by the Superior,
Commonwealth and Supreme Court
on homeowner association and condo-
minium disputes, as well as several
decisions in federal courts. Consider a
decision out of the 10th Circuit Court
of Appeals finding that an HOA can
take on the mantel of a municipality,
with all the attendant obligations and
constraints thereof, when the associa-
tion governs a community comprising
parks, a school, a county library and a
firehouse and assumes the responsi-
bility for trash collection and snow

HOMEOWNERS ASSOCIATION MATTERS 
continued from page 2

removal on their private roads. Under
such circumstances, the court found
that the board of the HOA functioned
as a municipal council and should be
subject to constitutional governmental
boundaries rather than being
constrained only by the business
judgment rule. 
HOAs deal with a myriad of social,

political, economic, and corporate
issues. Counsel for HOAs are therefore
well-advised to remember that unit
owners give up certain rights to live
within a community association, but
that, as one court aptly noted: “Every
man may justly consider his home his
castle and himself as the king thereof,
... [but] his sovereign fiat to use his
property as he pleases must yield, at
least in degree, where ownership is in
common or cooperation with others.
The benefits of condominium living ...
demand no less.” n

An attorney with Marcus & Shapira LLP,
Estelle F. Comay focuses her practice on
corporate law and commercial real estate.
She has represented both developers
and tenants in negotiating commercial
leases for offices, shopping centers,
industrial parks and warehouses; she
has headed multi-million-dollar
sale/leasebacks for manufacturing and
warehouse facilities; and she has
worked extensively in the areas of
land acquisitions for subdivision and
construction financing.
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A primer on seller disclosure law,
requirements and related litigation
By Kenneth J. Yarsky II

All sellers of residential real estate
in Pennsylvania are required to provide
a seller disclosure form to prospective
buyers before entering into a sales
agreement for the property pursuant
to the Residential Real Estate Transfers
Act, 68 Pa. C.S.A. § 7100 et seq.
Required is the disclosure of “material
defects” known to the seller when
offering the property for sale.
The legislative enactment occurred

in 1996. Since then, it has been variously
amended, but the intent and purpose
has remained unchanged – to provide
buyers of residential real property
with information regarding the condition
of property known to sellers before
entering into a sales agreement so as
to permit informed purchase decisions
by buyers. Although the act is silent as
to “material defects” that would be
apparent from a reasonable inspection
of the property, the courts of this
commonwealth have consistently
found that the intent of the disclosure
is to protect buyers who, upon a
reasonable inspection, would be
unable or unlikely to discover material
defects. The courts have reasoned that
a prospective buyer cannot “stick
his/her head in the sand” and ignore
that which would be discoverable
upon a reasonable inspection of the
property, either before entering into a
sales agreement or during a typical
inspection period by a licensed
professional. It should be understood
that the purpose of the inspection is to
permit a buyer to enter into a transaction
with “eyes wide open” and to provide
a buyer with relevant information, not
otherwise readily available, to make
an informed and educated decision as
to a prospective purchase.
Exceptions to the applicability of

the act are contained in 68 Pa. C.S.A. §
7302. Those exceptions include
transfers by (1) a fiduciary, such as an
executor or administrator of a decedent’s
estate, a guardian, conservator or
trustee acting in such capacity,
(Subsection (a) (1), and (2) transfers
of new residential construction not
previously occupied, (i) to which a 1
year warranty applies, (ii) which has
been inspected for compliance with a
building code, and (iii) for which a
certificate of occupancy has been
issued (Subsection (a) (2). Additionally,
the Act only applies to units, not
common elements, of a condominium
or cooperative, as further disclosures

of conditions are covered by a “resale
certificate” issued by the Condominium
Association or the Cooperative.
The form of disclosure, as provided

by the act, is promulgated by the State
Real Estate Commission, which
includes enumerated information
contained in Section 7304 of the act,
including the seller’s expertise in
construction, engineering, architecture
and other areas related to the construction
and condition of the property and its
improvements. Importantly, the act
permits the seller, if information is
unknown, to make a disclosure based
upon the best information available to
the seller. Additionally, a seller, upon
learning information is inaccurate in a
disclosure, must notify the buyer of
the inaccuracy. However, a seller is
under no duty to make any specific
investigation as to the condition of the
property. Of course, this does not
relieve a seller from disclosure of
conditions known to the seller.
A seller is absolved from liability

for: (1) lack of knowledge, (2) error
based on a reasonable belief that a
material defect had been corrected, or
(3) error based on information provided
by a public agency, home inspector,
contractor or person registered or
licensed under an act referred to in 68
Pa. C.S.A. 7530 related to home
inspections within the scope of the
agency’s jurisdiction or occupation of
the party upon which the seller relied
and of which the seller has no knowledge
of the error.
An agent – either a real estate agent

or broker – is not subject to liability

unless the agent had actual knowledge
of a material defect. A seller is, however,
liable for failure to comply with the
act for actual damages and such other
damages or other remedies available
under any other provisions of law.
These other remedies are not
enumerated in the act. Although the
act specifically precludes invalidation
of a transfer, it does not preclude
other possible remedies, including
claims under the PA Unfair Trade
Practices and Consumer Protection
Law (“UTPCPL”). 73 PS § 201-1 et seq.,
which has been revised to convert a
fraud standard to that of deception,
under the UTPCPL catchall provisions.
The courts have weighed in on

“material defect” and have concluded
it relates to the physical condition of
the property. It specifically does not
apply to what might be deemed as
psychological conditions, precluding
recovery for failure to disclose events,
such as murder/suicide occurring on
the property. Milliken v. Jocono, 71
A.3d 250 (Pa. Super.), affirmed 103
A.3d 806, (Pa., 2012).
As well, however, the courts have

recognized that a buyer cannot ignore
obvious material defects and rely
exclusively on an inaccurate disclosure.
If a material defect is apparent from
reasonable inspection, the buyer
cannot ignore the obvious conditions
that may exist and expect to recover
from a seller for buyer’s failure to
make reasonable inquiry and inspection.
Blumenstock v. Gibson, 811 A.2d 1029,
1034 (Pa. Super. Ct., 2002).
To prevail on a claim of fraudulent

misrepresentation, a plaintiff must
establish: (1) a representation; (2)
which is material to the transaction at
hand; (3) made falsely, with knowledge
of its falsity or recklessness as to
whether it is true or false; (4) with the
intent of misleading another into relying
on it; (5) justifiable reliance on the
misrepresentation; and (6) the resulting
injury was proximately caused by the
reliance. Bortz v. Noon, 729 A.2d 555,
560 (Pa. 1999). Similarly, negligent
misrepresentation requires proof of:
(1) a misrepresentation of a material

fact; (2) made under circumstances in
which the misrepresenter ought to
have known its falsity; (3) with an
intent to induce another to act on it,
and; (4) which results in injury to a
party acting in justifiable reliance on
the misrepresentation. Id. at 561; citing
Restatement (Second) Torts § 552;
Youndt v. First National Bank of Port
Allegany, 868 A.2d 539 (Pa. Super, 2005).
Because of the potential for recovery

under the UTPCPTL, litigation for
violation of the Seller Disclosure Law
has proliferated. Not only is there
available recovery for actual damages
under the act, but the UTPCPTL
affords a possibility for treble damages
and attorney’s fees. The action is
generally based upon negligence or
fraud and not breach of contract. The
act further provides for a two-year
statute of limitations from the date
of settlement.
It must be understood that the Act

requires disclosure and that the disclosure
is to be made before a sales agreement
is executed. A review of the agreement
necessitates a review, as well, of the
completed seller disclosure form.
Suffice it to say, the cautious seller
will disclose everything known –
including prior conditions that may
have been presumptively repaired –
in order to avoid liability or limit
applicability. As well, a buyer needs to
be diligent in reviewing the disclosure
form and to inspect, make inquiry and
look for telltale signs of potential
defects, so as to avoid problems in
advance and to avoid defenses based
upon apparent defects upon reasonable
inspection, keeping in mind that
claims based on disclosed defects are
generally not actionable. n

Kenneth J. Yarsky II is a shareholder
and director of Sherrard, German &
Kelley, P.C.; chair of the firm’s Real
Estate Services Group and a member of
its Financial, Litigation and Construction
Services Groups. His practice focuses on
all aspects of real estate, business and
banking, estate planning, estate admin-
istration, creditor’s rights, civil litigation
and title insurance litigation.

888-969-9689  www.ditio.com

- Estate
- Tax Appeal - Expert Testimony

- Divorce

Commercial & Residential

Kenneth J. Yarsky II

Lawyers Journal seeks freelance writers
The Lawyers Journal seeks freelancers to write journalistic news articles and 
features. While we always welcome substantive legal articles from our members,
we’re also currently looking to expand our roster of freelance writers. Email Brian
Estadt at bestadt@acba.org for details.



Page 16 / January 5, 2018

Where 
Employment 
Meets 
the Law

412.325.7700 • www.johnstonlykos.law

led to a 100-percent Homestead
Exclusion in a taxing district, it would
no longer matter to voters how their
residences were assessed relative to
other property in the taxing district,
or the millage rate applied – as they
would receive a 100-percent homestead
exclusion and pay no property tax.  
The General Assembly still has to

craft enabling legislation to allow
localities to adjust their property taxes
under the newly approved constitutional
amendment; the passage of the ballot
measure did not automatically lead to
reduced or eliminated property taxes.
Local governing bodies will be

looking to adjust their property taxes,
and because the vast majority of
municipalities and school districts won’t
be able to rely solely on commercial
properties to support their budgets,
they will be looking to replace revenue
lost in the Homestead Exclusion with
revenue from other sources – such as
income tax and sales tax. At least for
the funding of school districts, SB 76
offers a statewide mechanism to
accomplish that shift in revenue source. 
For years, Pennsylvania has funded

state and local governments and public
elementary and secondary education
with a combination of three main
types of taxes – income taxes, sales
and use taxes and real property taxes.
The state currently imposes a personal
income tax at the rate of 3.07 percent
on the income of residents, Pennsylvania
income of nonresident individuals and
the income of estates, trusts, partner-
ships, S corporations, business trusts
and limited liability companies that
are not taxed by the federal govern-
ment as corporations. Nearly 1 in 5
Pennsylvania households – including
many retirees and low-income families –
qualify for tax forgiveness.
Pennsylvania also has a corporate

net income tax of 9.9 percent on the
federal taxable income of corporations
doing business, carrying on activities,
having capital or real property in
Pennsylvania. According to a 2016
state Department of Revenue news
release, for the last reported fiscal
year – which ended June 30, 2016 –
Pennsylvania collected into its general
fund from all sources a total of $30.9
billion. Of that, $12.5 billion – or just
over 40 percent – was from personal
income tax. Another $5.1 billion – or
16 percent more – was collected from
corporate income tax. So almost 60
percent of the state’s annual tax
revenue came from income taxes.
Pennsylvania also imposes a sales,

use and hotel occupancy tax. The tax
rate is 6 percent in the rest of the
state, 7 percent in Allegheny County
and 8 percent in Philadelphia. Major
exemptions from the current tax
include food not ready to eat, candy

and gum, most clothing, textbooks,
computer services, pharmaceutical
drugs and residential heating fuels –
such as electricity, oil, gas, coal and
firewood. For hotel occupancy, the tax
is applied to all room rentals for fewer
than 30 days. The use or consumption
in Pennsylvania of tangible personal
property or certain services purchased
out of state is subject to the use tax
owed by the purchaser, in the same
amount as sales tax.
The Governor’s Comprehensive

Annual Financial Report for the Fiscal
Year ended June 30, 2016 indicates
that the state spent $14.8 billion on
public education (including college
expenditures) – that’s equal to just
under half of all tax revenue collected
by the Commonwealth. Despite that
amount, state funding of local public
schools in Pennsylvania is just over a
third of the total cost of that education,
with the majority of funding coming
from local school districts themselves. 
Property tax is the primary source

of tax dollars for county and municipal
governments and currently is the
main source of funding for school
districts. According to data cited in
the recent decision of the Pennsylvania
Supreme Court in William Penn
School District v. PA Department of
Education, 46 MAP 2015, decided
Sept. 28, 2017, the total revenue of
public school districts in Pennsylvania
for the 2010-11 fiscal year – which was
the last year for which data has been
analyzed – was just under $25.4 billion.
Just under $13.5 billion came from
local property taxes, just under $8.7
billion came from state funding and
the rest came from federal, other local
and outside sources. This meant that
more than 53 percent of the cost of
public K-12 education in the state was
supported by local taxes, while 34
percent of funding came from the
state and only 8.6 percent of funding
came from the federal government.

The William Penn decision
reversed a prior Commonwealth
Court decision and remanded the case
for further proceedings on plaintiff
districts’ claims that the state’s current
method of public-school funding
violates the mandates of the Education
Clause in the state Constitution and
the rights of pupils and parents in
disadvantaged school districts to
equal protection and to attain a
constitutionally adequate education.
The claims are that the high percentage
of the cost of public education borne
by local property taxes creates
inherently underfunded schools in
those districts.
The passage of the Property Tax

Ballot Measure, and the remand of the
William Penn case by the Supreme
Court this fall both make SB 76
more likely to be reconsidered in the
legislature. But is SB 76 a good
alternative to address the complex
issue of school funding?
If passed in early 2018, the bill

would bar all school districts from
imposing most property taxes beyond
the current fiscal year. Philadelphia
(and probably Pittsburgh and Scranton
districts) would end most property tax
as of Dec. 31, 2018, while other
districts would end property taxes as
of the end of their respective fiscal
years on June 30, 2019.
Notice the word “most” in the two

preceding sentences. All districts
would still collect property tax to pay
debt service and pay down principal
on existing debt of the districts as of
Dec. 31, 2018.
I live in a school district which

recently built a new high school,
funded by an $11 million bond. The
district also has about $2.5 million in
general bond debt. That means I will
still pay property taxes to the school
district for quite some time, to cover
debt service and repayment of principal
on those bonds. I may end up continuing
to pay more than 20 percent of the
school tax I pay now, if my calculations
of how much of the school budget is
devoted to interest on and repayment
of the principal of those bonds is
correct. Of course, the county and
municipality still would be getting
their respective property taxes, and
the county would remain responsible
for reviewing and adjusting my
assessment to reflect current value of
my property and any improvements,
and so my assessment could go up in
the future. That would increase my
respective school property tax burden
as well as municipal and county taxes.
Each school district also would be

able to assess and collect its own taxes
to supplement the additional money it
would receive from the state. However,
these new taxes wouldn’t be property
taxes. Instead, districts would assess
either personal income taxes or

earned-income and net-profits taxes.
Either tax would have to be approved
by a referendum of voters – so that,
at least in theory, provides some
protection from a rush to tax. However,
my district, like many others, has a
large number of property-owning
voters who are retirees and who
would not be as substantially affected
by either a personal-income tax or an
earned-income and net-profits tax as
they are by property taxes. Many
other voters in the district are lower-
income wage earners who would not
pay a substantial portion of either new
tax. And the new law would allow a
complete exemption from such a tax
for those individuals earning less than
$12,000 per year. Thus, it’s likely that
higher income voters would be outvoted
by those who would pay dispropor-
tionately less of either such tax or no
tax at all.
The most significant revenue

replacements to local property taxes,
however, will be expanded state taxes,
collected by the Department of Revenue
and distributed to the school districts.
The first such tax would be an
“Education Tax.” That tax would
increase Pennsylvania income tax by
more than 40 percent, from the current
3.07 to 4.34 percent. I’ve done a rough
calculation and realize that if I were
not the owner of multiple investment
properties, that increase in income tax
alone would wipe out any savings I
realized from the reduction of school
property taxes on my personal residence.
Pull out your own PA 40, and add 40
percent to the total tax you paid last
year. Would that substantially reduce
the benefit of saving on your school
property tax? Based on last year’s
personal income taxes collected, the
40-percent increase would add more
than $4.5 billion in tax dollars to
state coffers.
The increase in personal income

tax, however, is only part of the state
tax increase planned in SB 76 to offset
the reduction in school property tax.
The second state tax increase is an
increase of state sales tax from 6 to 7
percent, a 16.66-percent increase in
the sales tax. On last year’s reported
sales tax revenue of $9.8 billion, that
percentage would increase revenue
by $1.6 billion. 
Going back to the numbers cited

above, more than $13.5 billion was
raised by school property taxes in fiscal
year 2010-11. If $6 billion were to be
satisfied by increases in the rates of
personal income tax and sales tax,
another billion dollars or so were
covered by continuing school property
taxes to cover debt of school districts
and yet another billion dollars were
covered by the new personal income
(or earned-income and net-profits
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A property owner alleging a de
facto taking must file a petition for
viewers under §502(c). In a hearing
before the court of common pleas, the
property owner has the burden of
establishing how and when the taking
took place. If the court agrees with the
owner, the matter is scheduled for a
hearing before the board of viewers
for a determination of damages. The
standard is permanent, substantial
interference with the owner’s use and
enjoyment of the property.
It’s common for confusion to arise

when a contractor negligently
encroaches on an area beyond that
acquired by the declaration of taking.
This is not a de facto taking. Rather,
the owner’s remedy is via a trespass
action against the contractor. Only if
the government knew and authorized
the further encroachment can it be
held liable for a de facto taking. See
Espy v. Butler Area Sewer Authority,
437 A.2d 1269. 

Stopping the condemnation

A property owner can challenge not
just the amount of compensation but
also the condemnation, itself. However,
the basis for doing so is extremely
limited. The filing of preliminary
objections within 30 days of notice of
the declaration of taking is the exclusive
method of challenging a condemnation.
§306; see also West Whiteland Associates
v. DOT, 690 A.2d 1266. There are only
four bases of challenge: lack of power
to condemn; lack of sufficient security;
flaws in the declaration of taking; or
any other procedure followed by
the condemnor.

EMINENT DOMAIN LITIGATION
continued from page 7

Many owners and their counsel file
preliminary objections claiming lack
of sufficient security pointing to meager
estimated just compensation offered.
This is not a proper objection to the
taking. In fact, any preliminary
objection which speaks to valuation
will be dismissed by the court without
a hearing.

Choosing the best appraiser

Real estate attorneys who deal with
tax assessments understand valuation
and the importance of hiring the right
appraiser to establish their cases.
However, the appraisal problem in an
eminent domain case is quite unique.
What is needed is a “before and after”
appraisal, which takes into consideration
the impact of a taking upon the fair
market value of the remainder. Not all
appraisers have experience with this

type of analysis and eventual testimony.
There also are procedural differences
in eminent domain litigation. Although
also de novo at the board of viewer
level, it is much more adversarial.
There is an expectation of both sides
presenting expert testimony through
appraisers, with full cross examination
and a record by a court reporter. 

Choosing the best jurors

If the decision of the board of viewers
is appealed to the court of common
pleas, there is a right to a jury trial.
In fact, an attorney representing a
condemnee should assume they will
eventually be arguing before a jury as
some condemning authorities such as
the Department of Transportation
have a policy never to waive their
right to jury trial. Skill through
experience in jury selection is crucial.
The makeup of your audience, the
ultimate trial of fact and their
perspective regarding the government
and the value of a dollar will greatly
impact the damages rewarded. n

Ryan J. Kammerer is a senior attorney
at Siegel Jennings, Co., L.P.A. focusing
on real estate valuation litigation.
Previously he represented the Governor’s
Office of Chief Counsel, Department of
Transportation, in complex eminent
domain litigation for nearly a decade.
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WLD highlights bias in the profession for law students
By Chris Miller

Students in Pitt Law’s Professional
Responsibility class listened attentively
as Lori McMaster of the ACBA Board
of Governors described being sexually
groped as a summer associate by a
partner at a law firm party. Then they
heard Tynishia Williams Powell,
co-chair of the ACBA’s Diversity &
Inclusion Committee, detail the racist
and sexist remarks and behavior she
endured as an intern in a government
office during her 2L summer. And
then Tara Pfeifer, the immediate past
chair of the LGBT Rights Committee,
recounted the list of inappropriate
interview questions asked of an
experienced lawyer by the managing
partner of a small Pittsburgh law firm.
The stories that the ACBA repre-

sentatives shared were not “stories” at
all. They were descriptions of real events
that happened as told. According to
evaluations submitted by the students,
these actual accounts were powerful
reminders that bias, in all its forms, is
present in our profession and is, in
fact, a significant element of the
culture of which we are a part.
The WLD’s Committee to Advance

Professionalism and End Bias (CAP)
was created in 2016 following the email
scandal involving former Pennsylvania
Supreme Court Justice Michael Eakin.
Eakin was a participant in the exchange
of thousands of racist, sexist, homo-
phobic, xenophobic and anti-Muslim
emails – many including denigrating,
graphic images – among scores of
judges, prosecutors, public defenders
and other officers of the court

exchanged on government servers on
taxpayer time. It was the volume of
emails between so many members of
the profession that led CAP to conclude
that the ease with which the partici-
pants communicated their bias raised
serious concerns that the culture of
the legal profession is a culture that
accepts bias. 
Pitt Law Professor Jessie Allen

generously allowed CAP’s Education
Subcommittee to examine the ABA
Model Rules of Professional Conduct
prohibition of conduct “that the
lawyer knows or reasonably should
know is harassment or discrimination
on the basis of race, sex, religion,
national origin, ethnicity, disability, age,
sexual orientation, gender identity,
marital status or socioeconomic status
in conduct related to the practice of law.”
During their Nov. 20 presentation

in Allen’s classroom, the panelists
drew a connection between the forms
of bias addressed in the presentation
and the provisions of ABA Model
Rule 8.4g and the preamble to the
Pennsylvania Code of Professional
Responsibility, which requires
lawyers to be “guided by personal
conscience and the approbation of
professional peers.” 
The presenters displayed several of

the graphic images that had been
attached to the offending emails. As
with the personal stories, the students
were deeply affected by the egregious
nature of the images. Some expressed
shock at the denigration of 
human beings conveyed in the 
images exchanged by members of 
the profession.

The presentation concluded on a
hopeful note, however, with Ron G.
Jones – shareholder at Dickie McCamey
and chair of the ACBA’s Homer S.
Brown Division – and Katie Pope, the
Title IX Coordinator at the University
of Pittsburgh, identifying the many
resources within the ACBA, the
Pennsylvania Bar Association, the
University of Pittsburgh and the Law
School for addressing bias within the
profession. Pope described the support
available to graduate and undergraduate
students who report incidents of
discrimination, bias and harassment.
Jones noted the business case for law
firms to promptly and effectively
address bias and discrimination
within their offices.
The CAP Education Subcommittee

hopes to make a similar presentation

at Duquesne University School of Law
in 2018 and welcomes the opportunity
to provide a CLE with similar content
to any interested legal employer. The
CAP Education Subcommittee meets
the second Wednesday of every month
at noon in ACBA headquarters on the
fourth floor of the Koppers Building.
All interested ACBA members are
invited to get involved.
Many thanks to the ACBA members

who contributed to the presentation:
Jessica Altobelli, Ron G. Jones, Carol
S. Mills McCarthy, Lori McMaster,
Tara Pfeifer, Tynishia Williams Powell,
and Brittney Wozniak. n

Chris Miller, chair of the WLD CAP
Education Subcommittee, was lead
organizer of the Pitt presentation. She
is a career consultant with Miller 
Career Consulting.
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excess insurance coverages

• Member - Academy of Trial Lawyers of Allegheny County

• Approved Mediator - U.S. District Court, Western District
of PA

• Invited Member - The National Academy of Distinguished 
Neutrals (NADN)
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Due Diligence Deluge
How PA Flood Plain Management Act can sink a development
By Jason A. Antin

Although Allegheny County has
been immune from the hurricane-
caused flooding experienced elsewhere
over the past year, the Pennsylvania
Flood Plain Management Act, 32 P.S.
679.101, et seq. still can sink a
development in southwestern Penn-
sylvania long before Mother Nature
ever gets her chance. The act and
related laws and ordinances should
float to the top of the due diligence
checklist for real estate attorneys. 
Real estate attorneys are used to

being on the lookout for zoning and
building code issues that could scuttle
a development from happening at all,
but an otherwise diligent attorney
might not realize is that the act can
limit how much money a developer can
invest into a project. The act prohibits
the “construction or substantial
improvement of structures in an area
which has been determined by the
Environmental Quality Board as a flood
hazard area on a flood insurance rate
map promulgated by the Department
of Housing and Urban Development.”
A substantial improvement is defined
as “any repair, reconstruction or
improvement of a structure, the cost
of which equals or exceeds 50% of the
market value of the structure either:
(1) before the improvement or repair
is started; or (2) if the structure has

been damaged, and is being restored,
before the damage occurred.” A
substantial improvement occurs when
the first alteration of any wall, ceiling,
floor or other part of the building
commences, no matter whether the
alteration affects the external
dimensions of the structure.
In addition to regulating substantial

improvements, the act prohibits the
construction of certain structures
altogether without a special exception.

These include hospitals, nursing homes,
jails, and mobile home parks. These
specific structures are prohibited
because they present a special hazard
to health, safety and property. Special
exceptions are issued by the local
municipality in accordance with the act.
The commonwealth makes the policy

behind the rule clear: the use of
flood-control measures has failed to
“significantly reduce the human
suffering and economic losses caused
by recurrent flooding.” Flooding
destroys private and public property,
means of livelihood and economic
resources. It also disrupts commerce,
communications, utility and governmental
services. In short, the commonwealth
does not want developers investing in
assets that could literally become liquid. 
The rush of regulation on substantial

improvements does recede. The act
allows improvements for the purpose
of complying with existing Pennsylvania
or local health, sanitary or safety
codes to assure safe living conditions.
Alterations of a structure listed on the
National Register of Historic Places
or a Pennsylvania inventory of historic
places are also permitted.
The rules in the act, however, are

minimum standards. The City of
Pittsburgh Code of Ordinances dives
deeper than the act. The code of
ordinances establishes a floodplain
overlay district, which is intended to

reduce financial burdens imposed on
the community, its governmental units
and its residents by preventing
excessive development in areas subject
to flooding. Rather than measuring
allowable development in dollars, the
code of ordinances prohibits any
development within the floodplain
overlay district altogether unless zoning
approval and building permits have
been obtained. Attorneys should not
let unsuspecting clients sail through a
due diligence period and purchase a
property only to find out that the land
cannot be developed or the building
cannot be rehabilitated. 
Attentive real estate attorneys

should submerge themselves in the
regulations promulgated by the
Commonwealth, their local municipality
and FEMA. Real estate attorneys should
also remember that the American
Land Title Association offers flood
zone classification as item No. 3 on the
Table A list of Optional Survey
Responsibilities and Specifications. n

Jason Antin – who earned his JD/MBA
from Emory University and will graduate
in May, with a LLM in Taxation from
NYU – is an associate in the Real Estate
Group at Cohen & Grigsby, P.C. Before
joining the firm, Jason worked at a
national law firm and clerked for the
Chief District Judge of the Western
District of Pennsylvania.
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disputes, eminent domain law proceedings,
procurement law litigation, stock and
asset purchase-agreement disputes
and minority shareholder oppression
claims. Dougherty focuses her practice
in estate planning, estate and trust
administration and the representation
of corporate fiduciaries. Her practice
emphasizes wealth preservation and
business succession planning for both
U.S. citizen and non-U.S. citizen high

net-worth individuals,
as well as gift,
tax and charitable
planning.

Devon A. Malloy
has joined Robb
Leonard Mulvihill,
LLP, as an associate.
She practices in
the areas of civil
litigation and
insurance coverage.

Change in Status
By order of the Supreme Court of

Pennsylvania, attorney Louis Francis
Caputo has been placed on temporary
suspension in this Commonwealth
after having been convicted in the
Allegheny County Court of Common
Pleas of the crimes of criminal
solicitation and gambling devices.
The suspension took effect on Dec. 16.

By order of the Supreme Court of
Pennsylvania, attorney William James
Helzlsour has been suspended from
the practice of law for a period of
three months. This suspension took
effect on Nov. 30.

By order of the Supreme Court of
Pennsylvania, attorney Caleb Clinton
Bissett has been disbarred from the
practice of law in this Commonwealth.
The disbarment took effect on Nov. 28.
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Devon A.
Malloy

People on the Move
Michael C.

Mazack has been
elected as a share-
holder of Tucker
Arensberg, P.C.
His practice is
focused primarily
in the areas of
bankruptcy, repre-
senting creditors
in insolvency and
workout agree-
ments, commercial
collections, tax

collections and foreclosures. He also
represents commercial landlords in
evictions, lease negotiations and other
real estate transactions, and he assists
clients in business formations,
acquisitions and financings.

Ingrid A. Bohme and Melissa L.
Dougherty have been promoted to
directors at Cohen & Grigsby, P.C.
Bohme focuses her practice on
commercial disputes, providing
pre-litigation counseling and preparing
clients for state and federal court and
alternative dispute resolution. She has
represented clients in a variety of
matters, including trade-secret, unfair-
competition and noncompetition-
covenant disputes, complex commercial
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taxes charged by school districts
themselves), education funding would
still be more than $5 billion a year
short. How would that revenue shortfall
be made up?
SB 76 also includes a dramatic

expansion of the coverage of sales tax,
expanding the goods and services to
which the tax applies. Exact details
are subject to more lobbying efforts,
like the seemingly successful effort by
the organized bar to avoid tax on most
legal services. It appears that the drafters
of the bill believe these extensions of
the sales tax to additional types of goods
and services will raise the additional
$5 billion a year needed to replace
most school property tax. I don’t know
how they can predict the amount of
sales tax that will be collected on
these items, because the tax may
cause people to shift from buying,
using or consuming taxable goods, to
finding non-taxable substitutes. Also,
sales tax by its very nature depends
on spending. If the economy weakens
and consumer spending drops, the
amount of sales tax collected would
likewise drop. 
Even assuming that the new taxes

collected will completely replace the
property tax eliminated, there remains
to be considered the mechanism for
distribution of tax dollars collected by
the state to individual districts. Right
now, my school property tax dollars go
to my local tax collector, and she passes
those dollars directly to the school
district within which my property is
located. Under SB 76, the money
collected throughout the state from
income taxes and sales tax would go to
the Department of Revenue, and the
formula by which it would be distributed
is based on last year’s operating costs
for each district, exclusive of interest
and principal payments each district
made on its debt. Frugal, well-managed
districts would be penalized for their
past good practices, while spendthrift
districts would lock in the benefit of
more money to subsidize their

IS PA READY 
continued from page 16

expenditures. Apparently, wide
variations in teacher salaries and
benefits would be preserved from
district to district despite statewide
tax dollars being the primary means
used to fund education. People who
chose to buy property in well-run
districts with low per-pupil costs
would save on their property tax but
see large increases in the sales and
income taxes they pay being used
outside the districts where they live,
work and even spend money on
taxable purchases.
Further, House Bill 76 does not

have a clear mechanism for reappor-
tionment of tax dollars to account for
changes in enrollment, changes in
districts’ mandatory costs like
retirement and health care for
employees. It appears that districts
that face additional cash require-
ments would have to look to local
earned income tax to cover their
needs, while districts with declining
enrollment or other events lowering
costs might continue to receive funds
based on their prior history. 
Finally, current federal tax laws

allow taxpayers to elect to deduct
either state property tax or state sales
tax from federal income for tax purposes.
To the extent that the state shifts funding
of schools to sales tax but keeps funding
of municipal and county government
by property tax, Pennsylvanians who
itemize on their federal tax returns
would lose part of their federal deductions
either way, resulting in a higher federal
tax burden. 
Thus, while the ballot measure and

William Penn suit make serious
consideration of SB 76 more likely in
2018, I believe it still requires a lot of
work to make the bill a fair and
reasonable way to reform PA school
funding. (And we haven’t even
touched on looming school employees’
pension growth). n

Bradley S. Dornish is a licensed attorney,
title insurance agent and real estate
instructor in Pennsylvania. He can be
reached at bdornish@dornish.net. 
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