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“The Pathway to a More Inclusive
Bench” provides inspiration
by Katherine Leech Vollen

More than 100 legal professionals
gathered at the Rivers Club in April
for the “Pathway to a More Inclusive
Bench” program.
The event was presented by the

ACBA’s Diversity Collaborative
Committee in conjunction with the
Homer S. Brown Division, the Women
in the Law Division, the Young
Lawyers Division, the Asian Attorneys
Committee, the Hispanic Attorneys
Committee, the LGBT Rights Committee,
the Committee on Law and Disability,
and the Pennsylvania Interbranch
Commission for Gender, Racial, and
Ethnic Fairness.
The program had a three-fold

purpose as it provided educational
information to encourage those from
under-represented groups to run for
judicial office; recognized four “legal
champions” for their efforts to pave a
more inclusive pathway to the bench
in Pennsylvania; and gave special
posthumous recognition to Judge Sara
Mathilde Soffel. She was the first
female judge in Pennsylvania, serving
in the Court of Common Pleas of
Allegheny County from 1930 to 1962.
Judge Kim Berkeley Clark, the first

African-American administrative judge
in Allegheny County, told the crowd in
her opening remarks that a diverse
bench “tells children of color in Juvenile
Court that they are important.” She
introduced Justice Debra McCloskey
Todd of the Pennsylvania Supreme Court,
who provided the keynote address.
Todd, who is only the second woman

to be elected to the Pennsylvania
Supreme Court, explained that a
diverse bench is important because “a

judiciary that does not represent the
community does not inspire confidence
in our system of justice.”
Lisette “Mimi” McCormick, executive

director of the Pennsylvania Interbranch
Commission for Gender, Racial, and
Ethnic Fairness, discussed the
commission’s guidebook entitled
“Creating a Diverse Bench in
Pennsylvania.” Copies of the guidebook,
which contains educational information
about seeking judicial office in
Pennsylvania, were provided to those
who attended.
“Diversity on the bench is a worthwhile

goal because public confidence in a
system of justice develops when the
public perceives the judiciary as fair
and unbiased. That perception is
promoted by having a judiciary that
shares the same racial, ethnic and
gender identity of the people it
serves,” said McCormick. “In addition,
judicial decision making has been shown
to be enhanced by the contributions of
judges who have had a wide range of
life experiences, including those
shared by people who historically
have been marginalized.”
Clark presented the Legal Champion

Awards to Judge Cathy Bissoon of the
U.S. District Court for the Western
District of Pennsylvania, Judge Carlota
M. Böhm of the U.S. Bankruptcy Court
for the Western District of Pennsylvania,
Judge Hugh F. McGough of the
Magisterial District Court, and Judge
Joseph K. Williams III of the Court of
Common Pleas of Allegheny County.
All of the winners were recognized for
their efforts to pave a more inclusive
pathway to the bench.
Bissoon is the first Hispanic, first

Asian-American and first South Asian-

American woman to serve as a U.S.
District Court judge in Pennsylvania.
She encouraged program participants
to look for mentors in their careers,
even if those mentors are from
unexpected places. She thanked her
mentors for helping her achieve so
many accomplishments.
Böhm, the first Hispanic U.S.

Bankruptcy Court judge in the Western

District, also stressed the importance
not only of finding a good mentor, but
also being a good mentor to others in
the community. She said we should all
“mentor people to be good human
beings and good lawyers. You are your
brother’s keeper and must do what
you can to help others get ahead.”

PHOTO BY MARK HIGGS

Legal champions honored for their work in paving the way to a more
inclusive bench are pictured, from left: Hon. Joseph K. Williams III,
Allegheny County Court of Common Pleas; Hon. Cathy Bissoon, U.S. 
District Court for the Western District of Pennsylvania; Hon. Carlota M.
Böhm, U.S. Bankruptcy Court for the Western District of Pennsylvania;
and Hon. Hugh F. McGough, Allegheny County Magisterial District Court.
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Gender Bias Duty Officers
If you have observed or experienced any

form of gender bias, you may contact one of

the following members of the Gender Bias

Subcommittee of the Women in the Law

Division. The duty officers will keep your

report confidential and will discuss with you

actions available through the subcommittee.

Kimberly Brown......................412-394-7995

Rhoda Neft ..............................412-261-2753

Jill M. Weimer ........................412-201-7632

Ethics Hotline
The ACBA Professional Ethics Committee

“Ethics Hotline” makes available Committee

Members to answer ethical questions by

telephone on a daily basis.

May

Michael Feeney ......................412-338-4733

Dan Fitzsimmons ....................412-350-4407

Paul A. Supowitz......................412-624-2901

June

Robert J. Donahoe ..................412-833-0800

Russell D. Giancola ................412-553-6355
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EEOC reacts to growing number of
religious discrimination charges
by Maria Greco Danaher

The U.S. Equal Employment
Opportunity Commission recently
underscored its attention to religious
discrimination claims by posting two
“technical assistance publications” on
its website at www.eeoc.gov.
The first is a fact sheet that provides

basic information about religious
discrimination and includes information
related to an employer’s obligation to
accommodate workers’ religious
observances in the workplace. The
second is a question-and-answer page
in which the EEOC provides scenarios
to illustrate employers’ obligations
and the rights of employees and
applicants under Title VII and relevant
case law.
According to the EEOC, religious

discrimination involves treating an
individual – whether an employee or
an applicant – unfavorably because of
his or her religious beliefs. The law
also protects individuals who have
sincerely held religious, ethical or
moral beliefs.
Religious discrimination also can

involve “associational” discrimination,

where someone is treated differently
because that person is married to (or
associated with) an individual of a
particular religion or because of his
or her connection with a religious
organization or group.
The law forbids religious discrimination

in any aspect of employment, including
hiring, termination, wages, benefits,
promotions, training, and any other
term or condition of employment. It
also is illegal to harass any employee
because of his or her beliefs.
The recent EEOC postings further

clarify the commission’s view on the
rights and obligations related to Title
VII’s protection of individuals from
religious discrimination. The fact
sheet includes several statements of
which employers should be aware.
First, it makes the general

statement that in most instances,
“employers covered by Title VII of the
Civil Rights Act of 1964 must make
exceptions to their usual rules or
preferences to permit applicants and
employees to follow religious dress
and grooming practices.” This
statement should interest employers
who have dress or grooming codes

that may conflict with the wearing of
religious garments or articles.
The second statement of note,

included in bold type in the posting,
says: “Customer preference is not a
defense to a claim of discrimination.”
An individual cannot be excluded from
an employment position because of
the reaction – or anticipated reaction – of
customers or co-workers, nor can such
employee be “segregated,” by assigning
the employee to a non-customer contact
position, because of actual or anticipated
customer preference.
The EEOC’s Q&A page provides

information in question-and-answer
format, but with the addition of 20 various
factual scenarios that spell out situations
that the EEOC views as violations of
Title VII. Because of the broad scope
of these scenarios, employers will be
able to use the page as a reference
when faced with a situation involving
potential religious discrimination.
The fact sheet can be found at:

www.eeoc.gov/eeoc/publications/fs_
religious_garb_grooming.cfm and the
Q&A page is at: www.eeoc.gov/
eeoc/publications/qa_religious_garb_
grooming.cfm. n
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present a written complaint which
details all of the specifics about what
has occurred.
“I would not recommend having an

attorney file a complaint as a first step
because it will appear that the parents
have escalated the situation without
allowing the school to have an
opportunity to investigate and
address the matter on its own,” said
Lucas. “As a last resort after dealing
with the school’s bullying policy,
parents may consider filing harassment
charges or seeking criminal charges
to be filed against a student who is
committing bullying.
“There are limitations on the

extent to which that may actually
impact the student’s contact with the
bully in the school setting, but it can
be a useful step,” added Lucas. “If the
parent knows the other child’s parents,
contacting them directly can be useful,
but only if the parent can commit
to resolving the situation without
escalating it with the parent.”
Lucas noted that more legal action

is being filed in various settings
against a variety of defendants. He
referenced the Phoebe Prince incident
in New England where the male and
female students who drove Prince to
kill herself were charged criminally.
There was also an incident where a
bullied student’s mother faced criminal
charges for carrying out a fictitious
online relationship with her daughter’s
bully, action which was linked to the
bully’s suicide.
Jocelyn Kramer, a partner at Weiss

Burkardt Kramer, said school officials
are required under the Child Protective
Services Law to report peer-on-peer
child abuse, which could include some
cases of bullying. However, she reiterated
what Lucas said about school officials
not having a constitutional duty to
protect the bullied students from the
bully as was outlined in Morrow v.
Balaski (719 F. 3d 160 3d Cir. 2013).
“However, liability for bullying

may be achieved through the state
(school) created danger theory if facts
are sufficient to support a finding
that the harm ultimately caused was
foreseeable and fairly direct; the
school employee acted in willful
disregard for the safety of the plaintiff;
there existed some relationship
between the school employee and the
plaintiff; and the school employee
used his or her authority to create an
opportunity that otherwise would not
have existed for the third party’s
crime to occur.”
Kramer said additional relief may

be found under anti-discrimination
laws, including the Individuals with
Disabilities Education Act, Section

504 of the Rehabilitation Act, Title IX
of the Education Amendments of 1972
and the Civil Rights Act.
She emphasized that resolution is

typically easier and in the child’s best
interest if the issue is handled at the
school level rather than by contacting
an attorney as an initial step in
addressing the problem. If the student
who is being victimized by a bully has
a disability, certain administrative
protections can be considered, including
mediation, special education compliance
complaints, and due process.
Kramer serves as the deputy solicitor

for the School District of Pittsburgh.
Her firm represents eight districts
and three vocational-technical schools
as solicitor, and serves as special
counsel for five additional districts.
The cases she has handled that

resulted in litigation were bullying
incidents involving discrimination
based on a disability, sexual orientation,
gender or race. Some cases were
resolved in favor of the district based
on facts that showed the district took
reasonable steps to remedy the issue
or the bullying was not based on a
protected trait.
Two cases Kramer handled were

settled in favor of the plaintiffs after
complaints were filed in federal court.
One case involved the alleged bullying
of a middle school girl by a group of
middle school boys. The plaintiff
alleged the boys bullied her on the
basis of her sex and she suffered
emotional trauma, including hospital-
ization for anorexia.
“I successfully defended this case

at the Pennsylvania Human Relations

Commission, but after a complaint was
filed in federal court, it was settled by
special counsel via payment of
$50,000, which included attorney fees,”
she said. “The most recent case was an
allegation of bullying and harassment
based on sex and race. A complaint
was filed in federal court and settled
after the district did not prevail on its
motion for summary judgment.”
The settlement in that particular case

included compensatory education
(money maintained by the district for
use by the students to obtain education-
related services) in the amount of
$20,000 for each of the victims and
payment of $25,000 in attorney fees.
Kramer said having the school

solicitor investigate incidents or train
school officials to conduct full
investigations of bullying can be
helpful to ensure that a complaint is
not ignored and that any necessary
interventions are implemented to end
the bullying. She stressed that school
solicitors should also make sure bullying
policies are reviewed and revised as
necessary and that all posting and
distribution requirements are followed
as per the policy.
Michael Brungo, a partner at Maiello

Brungo & Maiello, said the mandated
policies must contain certain provisions,
such as a description of consequences
for engaging in bullying; identification
of staff to whom reports of bullying
should be made; a definition of what
constitutes bullying, including the use
of electronic devices to engage in
cyberbullying; and strategies for

Exploring the legal implications of bullying
by Tracy Carbasho

Widely publicized incidents of
bullying throughout the nation have
prompted schools to take proactive
steps and have left parents pondering
their legal rights.
“There is a specific requirement in

the Safe Schools Section of the
Pennsylvania Code (Section 13-1303.1-
A) that each public school district
have in place an anti-bullying policy that
provides disciplinary consequences
for bullying and addresses prevention,
intervention and education programs,”
said R. Russell Lucas Jr., a senior
associate at Campbell Durrant Beatty
Palombo & Miller. “At the same time,
courts in Pennsylvania have made it
clear that school districts do not incur
legal liability solely on the basis of
their failure to prevent students from
being bullied or to address any bullying
taking place.”
Chapter 13 of the School Code was

amended by Act 61 in 2008 to require all
public school districts in Pennsylvania
to adopt an anti-bullying policy, if they
did not already have one in place.
The policy, which must state where
complaints should be filed, is required
to be posted on the district’s website
and in each classroom and school
building. The law also mandates that
all districts review the policy every
three years.
“Most importantly, the law permits

school districts to prohibit acts of bullying
which occur outside a school setting,
if those acts have the same impact on
the school environment or a student’s
ability to get an education,” said
Lucas. “Before the law, the default
position for a school district enforcing
its code of conduct was that unless the
act took place on school property, on
the way to or from school or at a
school-sponsored activity, there was
nothing the school could do by way of
addressing such conduct. The new law
recognizes that what happens at home
online on Sunday carries over to what
happens in high school on Monday
and permits, though it doesn’t compel,
school districts to address through
discipline things that don’t technically
occur during the school day.”
Lucas has provided legal counsel

during his career as a solicitor for school
districts in Allegheny, Westmoreland,
Beaver and Fayette counties. He has
noticed that districts generally
attempt to resolve bullying issues at
the school level without involving
legal counsel.
He recommends that parents

immediately contact the school,
specifically the principal, if their
child is being bullied. Parents should

Continued on page 5
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NLSA holds Second Annual Pittsburgh
Sports Report Spring Round-Up
by Kirk Cunningham

Approximately 250 people attended
the Neighborhood Legal Services
Association’s Second Annual Pittsburgh
Sports Report Spring Round-Up in
April at the Wyndham Grand Hotel.
The attendance represents an

increase of more than 25 percent from
the number of people who attended
the successful inaugural event in
2013. The NLSA again partnered with
Ellis Cannon, publisher of the Pittsburgh
Sports Report, to create an entertaining
evening full of spirited sports discussion,
delicious food, and both live and
silent auctions.
Proceeds directly benefit the NLSA,

which is the primary provider of free
civil legal services to low-income,
elderly and abused individuals in
Allegheny, Beaver, Butler and
Lawrence counties. Since 1966, the
NLSA has provided civil legal
services to hundreds of thousands of
low-income clients and victims of
domestic violence who would otherwise
have been denied access to the justice
system, ultimately benefiting more
than a million citizens in the four-
county area.
“This is an event attorneys have

started bringing clients to. What
we’ve been able to offer is an opportunity
for the legal community and the

business community to have some
fun, while helping the NLSA promote
access to equal justice for all citizens,”
said NLSA Executive Director
Robert Racunas.
The evening kicked off at 5 p.m.

with a cocktail reception and a buffet
dinner of clever variations of “tailgate
food” favorites. Guests also had the
opportunity to bid on unique and
exciting silent auction items. Some of
the donated auction items included
club level Steelers’ ticket packages,
Penguins’ playoff tickets, Pirates’ box
seats ticket packages, and a football
autographed by Troy Polamalu.
Cannon welcomed the guests and

introduced the panel, which included
Steelers football and draft commentary
with Tony DeFazio, Penguins playoff
hockey discussion with KDKA news
anchor Rick Dayton, and Pirates
baseball observations and stories
from Steve Blass. Each brought
expertise, candor and enthusiasm to
the table.
The round-up is designed to take

place during times of great anticipation
for each team. First, DeFazio offered
his take on the Steelers’ draft chances.
Next, Dayton reviewed the Penguins’
playoff outlook. Finally, Blass
commended the Pirates for the team’s
2013 season and offered reports from
spring training. n
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The Neighborhood Legal Services Association held its Second Annual
Pittsburgh Sports Report Spring Round-Up in April. Attending, from left,
were Steve Spolar; Carol Mills McCarthy, president of the NLSA Board of
Directors; Hal Coffey; and John Bass, NLSA trustee.
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prevention, intervention and education
regarding bullying. The policy must
be incorporated into the Code of
Student Conduct and reviewed with
students and staff at least once each
school year.
“It is always best to be proactive so

as to prevent harmful situations from
occurring. Litigation is the last thing
that school districts want,” said Brungo.
“The districts we represent, and I believe
every district in the Commonwealth,
have the welfare and benefit of children
as their primary concern.
“The Commonwealth has mandated

that preventive measures be developed
and initiated to address bullying and
its ramifications. Every district has
established policies and procedures to
address bullying and harassment,” he
added. “Not unlike any other social
issue, however, it is sometimes difficult
to regulate the conduct and behavior
of individuals, especially when there
are little or no warning signs of
aggressive behavior.”
The focus of Brungo’s practice is

the representation of public entities,
such as school districts, municipalities
and municipal authorities on issues
ranging from special education,
student rights and constitutional and
civil rights issues, as well as teacher
tenure and personnel actions.
The school law team at his firm

currently acts as solicitor to the
Bethel Park, Central Valley, Keystone
Oaks, Moon Area, North Allegheny,
Norwin, and Penn-Trafford districts,
as well as the Midwestern Intermediate
Unit IV. The firm has handled a
number of cases involving bullying in

BULLYING
continued from page 3

various forums and under a variety of
circumstances. However, none of the
cases proceeded to trial because the
matters were resolved at the 
administrative level.
“With regard to the enforcement of

a school district’s code of conduct and
anti-bullying policy, we have advised
administration and school boards with
regard to the imposition of discipline
upon the student or students engaged
in the inappropriate bullying activity,”
said Brungo. “We have also provided
advice and guidance as to remedial
measures that can be taken to address
bullying situations before violent
behaviors or responses to bullying
occur, normally through peer group
counseling and interventions.”
Recent cases in Pennsylvania that

are worth reviewing include Morrow
v. Balaski; Roquet v. Kelly (2013 WL
5570269 MD Pa.); Lamey v.
Northumberland County (2014 WL
981090 MD Pa); Monn v. Gettysburg

(2014 WL 211817 3rd Cir.); Butler v.
Mountain View School District (2013
WL 4520839 MD Pa); and Davis v.
Monroe County (119 S.Ct. 1661 US
S.Ct. 1999).
“Bullying has become more of a

concern throughout the country given
the devastating occurrences that have
happened in our schools in which bullying
may be an underlying factor in why
some children act out in a violent
manner,” said Brungo. “The legal
action, if any, is typically against the
school district, school board and admin-
istrative staff for a number of reasons.
“They are the entity having

immediate control over the situation.
They are also the ‘deep pocket’ with
regard to potential damages,” added
Brungo. “Perpetrators of bullying and
violence may also be defendants in
civil actions, but they are more likely
going to be subject to juvenile/criminal
sanctions, depending on the severity
of the conduct.” n

For more information visit www.acba.org

McGough was honored for his
efforts to pave a more inclusive bench
for members of the LGBT Community.
As an active participant in the ABCA’s
LGBT Rights Committee, he thanked
the ACBA for creating the committee.
Williams provided encouragement

for the program attendees.
“If you make up your mind that you

want to be a judge, you can do it and
through altruism, we achieve the most
success,” said Williams.
Allegheny County Executive Rich

Fitzgerald presented an award and a
proclamation honoring Soffel as
Pennsylvania’s first woman judge.
The award was presented to William
Soffel, the judge’s great-great nephew.
Soffel and his wife travelled from
their home in Chautauqua, New York,
to accept the honor on behalf of
their family.
Judge Soffel’s many accomplishments

during her legal career are even more
impressive in light of the fact that she
was appointed to the bench only 10
years after women had been given the
right to vote.
The program was encouraging and

inspiring to all who attended.
Nicola Henry-Taylor, chair of the

Women in the Law Division, summed
up the evening in her closing remarks.
“We are inspired to be excellent

and we should be proud to be part
of a community where the bar
association celebrates diversity,”
said Henry-Taylor. n

PATHWAY MORE INCLUSIVE BENCH
continued from front cover

WWW.ACBA .ORG
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E-Discovery Special Masters Program
producing cost-effective results
by Tracy Carbasho

Resolving legal disputes is inherently
difficult, but the U.S. District Court
for the Western District of Pennsylvania
is easing the burden in cases involving
electronic discovery.
The court became a pioneer in

2011 by creating the nation’s first 
E-Discovery Special Masters (EDSM)
Program. At the time, those who were
involved in its formation had expectations
that it could lead to lower costs and
increased efficiency in resolving
disputes. Now that three years have
passed, they know for certain that the
program is producing positive results.
“The biggest benefits of the program

have been shortened time involved in
the resolution of technical, electronically
stored information (ESI) issues; reduced
costs resulting from the shortened
time cycles; and providing a cadre of
knowledgeable and experienced
e-discovery counsel,” said Richard
Lettieri, who was the first special
master appointed under the program.
Lettieri was a member of the sub-

committee appointed by federal judges
in 2008-09 to study ESI and then make
recommendations. The program was
created so special masters could be
called upon to address e-discovery
issues as early as possible in cases. The
process is intended to facilitate a more
efficient case-management system.
As a means of providing a formal

structure to tackle e-discovery issues,

the U.S. District Court drafted new
local rules that became effective in
September 2009. The local rules are
intended to supplement the Federal
Rules of Civil Procedure and provide
guidance to lawyers in fulfilling their
duties regarding e-discovery.
The EDSM initiative was officially

launched in 2011 after the Board of
Judges for the U.S. District Court for
the Western District decided on Nov.
16, 2010 to establish and maintain a
list of attorneys with expertise in the
field who could serve as special masters.
There are currently 49 special masters

on the panel. The original court order
stated that special masters must have
an active bar admission; demonstrated
litigation experience; demonstrated
e-discovery knowledge, training and
experience; and mediation and/or
other alternative dispute resolution
training or experience.
In today’s technologically savvy world,

electronically stored information has
become a primary source of evidence
in many lawsuits. As a result, lawyers
and judges are often faced with 
e-discovery issues and corresponding
technological concerns, such as how
to retrieve electronically stored data.
E-discovery disputes are becoming
more complex and prevalent as
technology continues to evolve.
“The average lawyer is becoming

more aware of the need to address ESI
issues both to help find relevant
evidence to win their case and to prevent

ethics violations for malpractice. ESI
practice is a specialized area that
requires dedicated, specialized legal
and technical skills,” said Lettieri.
“Every lawyer may not have the time,
the aptitude or the desire to learn it,
but there’s a growing realization that
their litigation team and client are at a
competitive disadvantage, if someone
on the team does not understand and
protect the client’s interest relative to it.”
Experienced e-discovery attorneys

are available to provide legal and
technical assistance at reasonable
fees. Information is available by visiting
www.pawd.uscourts.gov.
While a lot of large firms have

developed in-house e-discovery practices,
many small firms are turning to the
special masters for assistance.
Certain cases lend themselves to

ESI complexity either because of the
amount of documents that need to be
reviewed, such as in antitrust litigation,
or the vast amount of data involved.
“What is surprising is how important

ESI has proven to be in more routine
labor and employment cases, as well as
personal injury cases,” said Lettieri.
He has noticed several trends

regarding technology since the EDSM
Program was implemented. For
example, the courts are receptive to
predictive coding as a means by which
accuracy of review can be enhanced
while costs are reduced.
“Predictive coding, which involves

the application of artificial intelligence

to document review, permits a sub-
ject-matter expert lawyer to ‘train’ a
computer, thereby permitting it to find
similar documents at a fraction of the
time and cost,” he said. “Over time,
this development will simplify the
document review process.”
Lettieri, U.S. District Court Chief

Judge Joy Flowers Conti and District
Court Judge Nora Barry Fischer
recently took time to reflect on the
progress of the EDSM Program.
“For the rare cases where the

program is needed, it has resulted in
cost-effective, efficient resolution of
disputes,” said Conti. “It saves time
and it saves money for the parties in
terms of fees they would have to pay
and they can move on with discovery.”
Conti said the expectation is that

members of the bar will become more
educated about e-discovery issues.
However, they may still require the
assistance of a special master in
complex cases.
Although participation in the program

is not mandatory, judges have the
authority to appoint a special master
under certain guidelines in Rule 53 of
the Rules of Civil Procedure.
“It’s rare that a judge would have to

appoint one, but the court can do so if
it is comfortable with the need for
assistance from a special master and if
it would help avoid delays and additional
expenses,” she said.
Fischer said the program offers the

court, the bar and litigants another
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valuable case-management tool. She
noted the program is effective in
complex commercial litigation,
intellectual property cases and white-
collar criminal matters. It can also
play a role in bankruptcy cases.
While Fischer is pleased with how

often the special masters are being
called upon, she would like to see an
increase in the number of cases
utilizing the program.
“Some counsel and/or their clients

are reluctant to use what has been
shown to be a cost-saving and efficient
way to conduct e-discovery. To this
end, I think some counsel are not as
sophisticated as they need to be in this
arena,” said Fischer. “Further, some
attorneys and their clients have the
impression that the use of a special
master is another cost layer when it is not.”
Fischer said the court is in the

process of developing an e-mediation
program as an additional component
of the EDSM Program. The details
have not been finalized, but she hopes
the program will be launched later this
year. She anticipates the e-mediation
will result in an increased use of
e-discovery neutrals.
“E-discovery special masters have

usually been empowered to find
mediated resolutions to discovery
disputes prior to issuing any reports
and recommendations (R&R), and
most of the disputes that have been
brought to me have been successfully
mediated,” said David Cohen, partner
and practice group leader for records
and electronic discovery at Reed Smith.
“The biggest difference between pure
e-mediation versus what special
masters have been doing up until now
is that where we have been unsuccessful
in reaching a mediated solution, we
proceed to that R&R stage to advance
the resolution of the dispute.

“Now, the option will exist for parties
or judges to select pure e-mediation
where, if the matter is not successfully
resolved through the mediation, the
e-mediator will not proceed to issue an
R&R,” he added. “Instead, the dispute
will go back to the judge for resolution
or at that point a different EDSM could
be appointed to develop an R&R.”
Cohen believes it is most efficient

in many cases to stick with the EDSM
process that is currently in place. The
fact that the special master will
ultimately make the decision if the
sides cannot agree may motivate them
to be more reasonable in seeking an
amicable resolution. If they are
unsuccessful at reaching an amicable
solution, the special master has already
learned enough about the dispute to be
able to efficiently devise a recommended
solution without a new special master
starting from scratch.
Cohen, who serves as a special

master and a member of the EDSM
Subcommittee, said the biggest benefit
of the special masters program is the
quick and efficient resolution of discovery
issues without having to resort to
formal motions practice and all of the
attendant delays and expenses.
“The cost savings that it can help

achieve is one of the most interesting
outcomes we have seen. Some parties
and judges were concerned that a program
like this could add expense because
the parties are responsible for splitting
the cost of the special master,” said
Cohen. “What we have observed in
practice is that the use of the special
master can usually save so much time
and cost that the compensation of the
special master amounts to a very
small fraction of the total savings.”
Cohen wants ACBA members to know

they do not have to fear e-discovery
just because they may not have the

necessary technical knowledge. He
stressed that electronic evidence can
be crucial in the resolution of most
federal civil cases, as well as some
criminal and bankruptcy cases. Failure
to properly handle e-discovery issues
can interfere with achieving a just
resolution or meeting client goals.
“Involvement of e-discovery special

masters, especially early on before
anything has gone wrong, can be part of
streamlining discovery, keeping costs
down and allowing parties to focus on
the merits without getting hung up on
protracted, non-productive battles about
satellite discovery issues,” he said.
Robert Ridge, a member at Clark

Hill Thorp Reed, said special masters
have been appointed in two of his
cases, including a civil patent case and
a criminal case involving mail fraud.
“The special master was instrumental

in reducing the costs associated with
document retrieval and production. In
addition, the special master proved to
be a mechanism for reducing delays
associated with document production,”
said Ridge. “Finally, in those instances
where the special master was unable
to resolve a dispute, the special master
was helpful in framing the terms of
the dispute for the trial court.
“I am hopeful that firms will find a

way to develop internal e-discovery
expertise that will move the parties to
the merits of a dispute, while minimizing
costs and maximizing efficiency,”
added Ridge. “It is part of the litigation
landscape that we must learn to manage
because we cannot afford to ignore it.
In those cases where you and your
firm do not have that type of capability,
you would be wise to consider the
appointment of a special master.”
Karl Schieneman, president of

Review Less and Review Right, has
served as a special master and is an

expert in predictive coding and
document review. He served as a special
master in a bankruptcy case, which
might have marked the first time such
an expert was called upon in the
bankruptcy court in the United States.
“The special master can speed up

resolution on issues. Where it has
worked best is in cases where the
special master has first-hand knowledge
on the issues being raised,” said
Schieneman. “In my case where I was
special master, I understood the
mechanics of running a complex
review project and the use of cutting-
edge technology to speed up review. I
combined both to bring a project in
sharply under budget with about a
million dollars saved. If I had been
passive in that matter, I could not have
impacted cost savings so dramatically.”
Schieneman said there is no way to

avoid e-discovery because this is how
most information is stored today,
replacing paper storage. In addition,
communication between people using
technology leaves a trail that often
tells what happened in a case.
“The cost and speed of discovery are

two challenges we face with e-discovery.
Technology adds a layer of complexity
which lawyers and judges were not
necessarily trained to deal with,” said
Schieneman. “Special masters can
be uniquely suited to help solve
complex issues that tie technology and
law together.
“I want to emphasize that hiring

such an expert sounds like it adds a
layer of costs to a case. In my experience,
that is a misperception that lawyers
and judges outside of the Western
District of Pennsylvania have,” he
added. “It is a cost-effective tool that
has the opposite impact on the case.
We need more education of the legal
community on that point.” n
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Norton Rose Fulbright’s Annual
Litigation Trends Survey
U.S. companies increasingly concerned about regulatory investigations

by Dan McKenna

The number of U.S. companies facing
regulatory proceedings increased for
the third consecutive year, according
to Norton Rose Fulbright’s Annual
Litigation Trends Survey.
The upward trend is the result of a

stricter regulatory environment and
increased scrutiny from a broad range
of state and federal agencies. Close to
20 percent of survey respondents said
their companies had faced a regulatory/
investigation matter in 2013, up from
9 percent in 2012. The increase was
consistent among all industries and
companies of varying sizes, but was
most pronounced among technology/
communications organizations (27
percent versus 10 percent in 2012).
The survey also found that 59

percent of respondents had retained
outside counsel for assistance with a
government or regulatory investigation
during 2013, basically unchanged
from 2012. The majority of cases cited
involved the Department of Justice
(34 percent), the Securities and
Exchange Commission (23 percent) or
the Environmental Protection Agency
(22 percent), in addition to investigations
led by a number of other federal, state
and local entities.
Not surprisingly, legal counsel

concerns over regulatory/investigation
matters are also up sharply in the 2013
survey, with 41 percent of respondents
indicating it as a top concern, versus
just 23 percent in 2012. The increase
is most pronounced among technology/
communications companies (56 percent
in 2013 versus 16 percent in 2012), as
well as financial services (57 percent
versus 24 percent) and healthcare (52
percent versus 24 percent).
The survey also found that labor

and employment disputes and contract
matters once again were the most
common litigation issues facing U.S.
companies. A total of 48 percent of
respondents said that labor and
employment issues topped the number
of cases their organization faced in
2013, and 36 percent said contract
issues were most numerous.
In general, the number of lawsuits

filed against respondents’ companies
in the past 12 months was stable with
no significant change since 2010.

This is Norton Rose Fulbright’s
10th annual litigation trends survey of
corporate law departments in the
United States. A total of 401 senior
corporate counsel executives, representing
a broad range of industries, responded
to the survey, which was conducted in
late 2013 and early 2014.
Lawsuits steady but impact rises
While respondents reported little

change in the total number of lawsuits
against their companies, the potential
financial impact of the litigation they
face – and the expenditures needed to
manage those cases – continue to increase.
The percentage of companies facing

at least one lawsuit with more than
$20 million at issue rose to 34 percent
in 2013, continuing a trend in recent
years that’s left fewer respondents
untouched by high-value cases. In
2011, for example, just 23 percent of
respondents’ companies were
involved in a lawsuit with more than
$20 million at issue.
Overall, 18 percent of respondents

reported no lawsuits against their
companies in 2013. Twenty-seven
percent reported between one and
five lawsuits; 25 percent reported
between six and 20 lawsuits; and 12
percent reported between 21 and 50
lawsuits. Eighteen percent said their
company faced more than 50 lawsuits
during the year.
Healthcare industry respondents

had the most litigation matters
compared with other industries, with
55 percent indicating more than 20
suits versus 30 percent for the overall
sample. That increased activity also
led to higher spending – 49 percent of
healthcare respondents reported a
2013 litigation spend of $5 million or
more, closely followed by energy at
46 percent.
Large companies were most likely

to have more than 20 suits filed
against them (48 percent versus 30
percent among all respondents). In fact,
of the companies surveyed with more
than $5 billion in annual revenue, 60
percent had 20 or more lawsuits
currently pending, and 43 percent had
more than 50. Just 12 percent of the
largest companies in the survey had
no lawsuits pending.
At the same time, small companies

were more likely to escape litigation

throughout the year (35 percent versus
18 percent for the overall sample).
The number of arbitrations pending

against companies surveyed also
remained stable. As with lawsuits,
healthcare companies are the most likely
to have one or more arbitrations pending
against them (60 percent versus 44
percent for the overall sample), and
larger companies reported a higher
incidence of arbitrations against them
than their smaller peers (57 percent
versus 44 percent of the total sample).
One in four respondents has

commenced at least one arbitration
against other parties. This rate has
remained steady in recent years, with
no significant change in the period
2011 to 2013.
Technology Impacts on Litigation
The rise in social media and mobile

connectivity is having an increasing
impact on litigation and regulatory
proceedings for companies across a
wide range of industries. Twenty percent
of respondents said their company
had to preserve or collect data from
an employee’s social media account in
2013 in response to a dispute or
investigation. Fifteen percent of
respondents said their company had
been required to produce social media
postings via the discovery process in
the previous 12 months.
In addition, close to half of the

survey respondents (41 percent) said
their companies had to preserve or
collect data from employees’ mobile
devices for litigation or investigation
purposes. Those figures were over 50
percent for engineering (58 percent),
retail/wholesale (52 percent) and
energy (52 percent).
The number of companies using

cloud computing also continued to
increase in this year’s survey.
Forty-seven percent of respondents
said their companies stored data in
the cloud in 2013, up from 37 percent
in 2012 and 27 percent in 2011.
Smaller and mid-sized companies

were much more likely to report the
use of cloud computing (56 percent
and 58 percent, respectively) than
were larger organizations (43 percent).
Engineering/construction and technology/
communications companies reported
the highest cloud-usage rates, with 68
percent and 65 percent, respectively.
Among energy companies, only 36 percent
report being users of cloud solutions.
Thirty-seven percent of the companies
that used cloud computing reported
that they had needed to preserve
and/or collect data from the cloud in
response to litigation or investigation.

Survey Note
Norton Rose Fulbright’s 10th

Annual Litigation Trends Survey was
conducted by Acritas, a UK-based
legal services market business
research firm. The survey, which
debuted in 2004, polls corporate counsel
on litigation issues and concerns.
This year’s survey reflects the

views and responses of 401 in-house
attorneys, up slightly from participation
levels in 2012. More than half of those
responding identified themselves as
general counsel (51 percent). Other
positions included head of litigation
(25 percent); associate/assistant/
deputy general counsel (11 percent);
and other, including C-levels, VP and
senior litigator (13 percent).
Ninety-four percent of respondents

said their companies were headquartered
in the United States. The companies
involved in this year’s survey span a

broad range of industries, including
energy, healthcare, financial services,
technology/communications, manu-
facturing, retail/wholesale, insurance,
engineering/construction, real estate,
trade association and more. Within
each sector, companies represent a
variety of subgroups and segments.
The largest sector represented is
energy at 21 percent of respondents,
followed by healthcare (17 percent)
and financial services (15 percent).
As in past years, companies of all

sizes participated in the survey. Large
companies – those with more than $1
billion in revenues during 2013 – were
represented by 66 percent of respondents
who provided their gross revenues.
Nineteen percent of respondents were
from mid-sized companies, with annual
revenues of $100 million to $999 million,
and 15 percent of respondents were
from small companies with annual
revenues under $100 million. Of the
insurance companies responding, 82
percent were considered large;
retail/wholesale, energy, manufacturing,
healthcare, and technology/communi-
cations industries were next, all with
more than 50 percent of industry
respondents representing large
companies. The trade association, real
estate and engineering/construction
industries dominated the small-
company sector.
What follows is a bulleted summary

from Norton Rose Fulbright’s Annual
Litigation Trends Survey. For a link to
the descriptive “white paper” go to:
www.nortonrosefulbright.com/litigation-
trends2014.
Managing Litigation: Budgets,
Fees and In-House Hiring

1. Spending going up: Litigation
spending rose once again in 2013, with
71 percent of U.S. companies reporting
an average spend of $1 million or
more, up sharply from 53 percent
reported in both 2011 and 2012.
The high-dollar ranges also grew
significantly, with 38 percent of
companies reporting an annual litigation
spend of $5 million or more, up from
27 percent last year and 23 percent in
2011. Twenty-six percent of companies
in the survey spent $10 million or
more in 2013 – up from 17 percent in
2012 and just 11 percent in 2011.
2. Higher costs for all: Among

smaller companies, those spending $1
million or more on litigation, excluding
costs of settlement and judgments,
increased substantially to 32 percent
in 2013 from the previous two years
(15 percent in 2012 and 17 percent in
2011). The percentage of larger companies
spending $10 million or more annually
increased to 43 percent for the second
consecutive year of growth (33 percent
in 2012; 19 percent in 2011). Industries
with the highest levels of companies
that spent $5 million or more on litigation
in 2013 are healthcare (49 percent)
and energy (46 percent), compared with
38 percent of companies across the
total sample that spent at that level.
3. Alternative fees remain popular:

After a slight dip last year, the number
of companies using alternative fee
structures rose in 2013 to 60 percent,
up from 51 percent last year. Alternative
fee arrangements (AFAs) were far more
popular among larger companies,
with 71 percent saying they had used
AFAs in 2013, compared with less
than half of small and mid-sized
companies. Although AFAs make up a
small percentage of most companies’
overall spend on outside counsel – 44
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percent of respondents said more than
20 percent of their overall spend was
billed via AFAs – the proportion of
spend represented by AFAs was up
from last year, when 34 percent said
AFAs accounted for more than 20
percent of their spend.
4. Fixed-fee arrangements popular:

For companies using alternative fee
arrangements, fixed fee, capped fee and
blended rate arrangements continued
to be popular in 2013. Sixty-five
percent of companies that used AFAs
in 2013 used fixed fee deals, followed
by capped fees (51 percent) and blended
rates (40 percent). Performance and
rewards-based fee (35 percent) and
contingent fees (26 percent) were
less popular.
5. Who uses AFAs? Engineering/

Construction (83 percent), manufacturing
(80 percent) and technology/commu-
nications (80 percent) relied most
heavily on fixed fees in 2013. The
financial services sector used fixed
and capped fees in almost equal numbers
(64 percent and 62 percent, respectively).
The industries most likely to use
performance/rewards-based fees in
2013 were healthcare (51 percent) and
energy (45 percent).
6. AFA rates highly: Of companies

that used AFAs, every form of AFA
scored above 85 percent in being very
effective or somewhat effective. In
fact, 47 percent of respondents say
they expect the use of AFAs to
increase in 2014. Financial services
and retail companies were the most
likely to say they expected an increase
in AFA use in 2014, each at 56 percent.
7. Fixed fees ranked high: The

highest approval rating for fixed fees
came from mid-sized companies with
78 percent finding them to be very
effective. Among industry respondents,
63 percent of energy companies consider
fixed fees very effective – the highest
rating among industry sectors.
8. Pleased with quality of AFA

work: Companies that have experience
with AFAs overwhelmingly reported
that they were satisfied with the quality
of work provided under those arrange-
ments with 96 percent satisfied with
the structure. Satisfaction increased
markedly compared to 2012, when
nearly one in four U.S. companies
were unsatisfied with the quality of
work provided under AFAs, compared
to just 4 percent in 2013.
9. Most satisfied with quality:

Larger companies reported the highest
level of satisfaction with quality of
work under AFAs at 79 percent.
Among companies that spend $10
million or more on litigation annually
(excluding costs of settlement and
judgments), the satisfaction level with
AFAs was 86 percent. The energy
sector showed the highest rate of
satisfaction with work provided under
AFAs at 75 percent of respondents.
Manufacturing (73 percent) and
financial services (71 percent) were
close behind.
10. Staff sizes increasing: The

proportion of in-house litigation teams
with more than five lawyers has
increased over a three-year period, up
to 33 percent of respondents (from 30
percent in 2012 and 25 percent in
2011). Industries with the highest
percentages of in-house litigation
management teams consisting of more
than five lawyers are insurance (52
percent), healthcare (47 percent) and
financial services (36 percent).
11. Large companies lead the way:

Among larger companies, 45 percent
had more than five litigation lawyers
on staff in 2013, and 30 percent had
more than 10. Just 9 percent of smaller
companies and 13 percent of mid-
sized enterprises had more than five
lawyers. The percentage with more
than five attorneys among the largest
companies surveyed (>$5 billion in
revenue) was 60.
12. Firm hiring up: Twenty-five

percent of respondents said their
companies increased the number of
outside counsel firms on their rosters
in 2013, up from 20 percent last year.

The number of companies streamlining
their rosters remained unchanged at
14 percent. The engineering/construction
industry led the way in hiring outside
counsel last year, with 42 percent of
respondents saying their companies
hired additional outside help.

Regulatory Investigations
13. Focus on regulatory matters:

Though the number of regulatory matters
continued to increase in 2013, the
number of firms hiring outside counsel
to support them in regulatory investi-
gations remained steady at nearly 60
percent. But the breadth and reach of
these matters is staggering: two-thirds
of the companies in the insurance,
energy, financial services and healthcare
industries faced some type of regulatory
investigation in 2013, and 52 percent
of respondents said their companies
are spending more time on investigative
requests and proceedings than in
years past – up from 43 percent in
2012 and 40 percent in 2011. The
industry sectors that reported spending
more time on regulatory investigation
requests or proceedings during 2013
were financial services (69 percent),
insurance (67 percent) and energy
(59 percent).
14. Who’s targeting whom? As

might be expected, the regulatory
bodies that are most actively involved
in investigations vary by industry. For
example, 48 percent of energy companies
involved in a regulatory matter were
investigated by the EPA and 34 percent
by the DOJ; for financial services
firms, the SEC (54 percent) and
FINRA (44 percent) were most
involved; for healthcare, the DOJ (50
percent) was a primary investigator;
for engineering/construction, it was
split between the DOJ (36 percent)
and OSHA (36 percent). For many
companies, state regulators played a
major role, as well, especially state
attorneys general offices.
15. Concerns cross industry lines:

The increase in concerns over regulatory/
investigation is most pronounced
among respondents in the technology/
communications sector (56 percent in
2013 versus just 16 percent in 2012) as
well as in financial services (57 percent
vs. 24 percent) and healthcare (52
percent vs. 24 percent). By company
size, regulatory/investigation concerns
have increased most among mid-sized
(40 percent vs. 17 percent) and smaller
(31 percent vs. 17 percent) companies,
while larger companies remain most
concerned (43 percent in 2013
compared to 27 percent in 2012.

Internal Investigations
16. Internal investigations rise

sharply: Since 2008, the number of
companies reporting that they conducted
at least one internal investigation that
required the assistance of outside
counsel has fluctuated between 30
percent and 50 percent. But in 2013,
that number rose to 55 percent, up
from 42 percent last year. Twenty-five
percent of respondents reported that
their companies undertook three or more
internal investigations that required
outside counsel assistance. Twenty-six
percent of respondents said their
investigation resulted in reporting the
matter to a regulatory agency.
17. Prevalence at larger companies:

Internal investigations are more
common at larger companies with 67
percent of large companies saying
they had conducted at least one internal
investigation that required the assistance
of outside counsel, compared to 47
percent of mid-sized companies and
38 percent of smaller companies.
18. A sector shift: In last year’s

survey, financial services, manufacturing
and retail reported the most companies
with internal investigations. In 2013,
however, the healthcare, engineering/
construction and energy sectors led
the way, each with more than 60
percent of respondents saying their
firms had used outside counsel to
support an internal investigation in
2013. Industries with the largest
proportion of companies that have
conducted six or more internal

investigations requiring assistance of
outside counsel were healthcare (19
percent) and technology/communications
(17 percent), versus just 9 percent for
the total sample.
Labor and Employment Litigation
19. Most common type of litigation:

Forty-eight percent of respondents
named labor and employment disputes
as one of the three most common
types of litigation for their companies
in 2013. The technology/communications
industry reported a significant
increase in labor and employment
matters, with 65 percent of respondents
in 2013 including labor and employment
among the most frequent types of
litigation, compared to 52 percent in
2012 and 40 percent in 2011.
20. A major concern: Forty-four

percent of respondents said labor and
employment matters were among
their companies’ biggest concerns.
Along with the growth in actual labor
and employment matters, 72 percent
of retail companies listed it as a growing
concern, up from 62 percent in 2012.
The biggest increase, however, was
seen in the technology sector where 47
percent of industry respondents listed
labor and employment matters as a
concern, up from 26 percent in 2012.

Intellectual Property
and Trade Secrets

21. IP/patents a growing issue:
Companies in the survey recognize
that IP and trade secret matters are an
important issue. Twenty-eight percent
of respondents said IP and patent
issues were a major concern for their
companies, up from 19 percent in
2012. Nineteen percent said IP matters
were one of their three most active
areas of litigation last year.
22. Healthcare sees biggest jump:

IP disputes are up significantly
among healthcare respondents with
29 percent saying IP/patent matters
are one of their most numerous types
of litigation, almost doubling from last
year’s 15 percent. While, technology/
communications lead the way with 38
percent, disputes in this sector
declined from 55 percent in 2012.
Compared with their smaller peers,
larger companies are more likely to
see intellectual property matters as
critical with 35 percent saying it was a
major concern.

Arbitrations vs. Lawsuits
23. Arbitrations stable: The number

of arbitrations pending against
companies surveyed has remained
relatively steady since 2011 with no
significant change. Forty-four percent
of respondents said their companies
had one or more arbitrations commenced
against them during the last 12 months
with larger companies reporting a
higher incidence (57 percent).
24. Who is impacted most?Healthcare

companies are the most likely to have
one or more arbitrations pending
against them (60 percent versus 44
percent for the overall sample).
Roughly one in 10 respondents indicated
they had one or more arbitrations
pending against their companies with
more than $20 million at issue.

25. Initiating arbitration: One in
four respondents had commenced at
least one arbitration against other
parties during the past year. This rate
has remained steady in recent years
with no significant change in the
period 2011 to 2013. Less than 8
percent of respondents initiated at
least one arbitration with more than
$20 million at issue.
26. Lawsuits numerous but steady:

Although the total number of lawsuits
initiated against respondents companies
has remained relatively unchanged,
the majority of companies (82 percent)
had at least one lawsuit filed against
them in the last year.
27. Who is involved? Healthcare

industry respondents have the most
litigation matters compared with
other industries, with 55 percent
indicating more than 20 suits versus
30 percent for the overall sample.
Smaller companies are much more
likely to have no lawsuits filed against
them (35 percent versus 18 percent
for the total sample), and large
companies are more likely to have
more than 20 suits filed against them
(48 percent versus 30 percent among
all respondents).
28. Large companies impacted

more: Among the largest companies
surveyed (more than $5 billion in
annual revenue), 60 percent have 20
or more lawsuits pending against
them, 43 percent have more than 50
and just 12 percent have none. Energy
companies are more likely to have one
or more large lawsuits ($20 million or
higher) pending against them compared
to other industries (52 percent versus
34 percent for the total sample).
29. Lawsuits initiated by companies:

The number of lawsuits initiated by
respondents has remained stable in
recent years, with no significant
changes from 2011 to 2013. Companies
with $1 billion or more in revenue are
much more likely to have commenced
one or more lawsuits – and nearly one
in four larger companies has initiated
at least one lawsuit with $20 million or
more at issue.

Privacy and Data Protection
30. Growth in data causing problems:

The rapid growth in electronic data,
mobile computing and wireless
communication is creating significant
legal issues for companies. Forty-three
percent of this year’s respondents said
their companies had encountered
issues with privacy/data protection in
a dispute or investigation during 2013,
up from 31 percent in 2012 and just 25
percent in 2011. This was most prevalent
in healthcare, with 67 percent of
respondents reporting their companies
had faced a privacy/data protection
issue, along with technology/commu-
nications at 60 percent.
31. Top data concerns: The No. 1

concern, cited by 55 percent of
respondents, was the search for or
collection of data from company
equipment used by employees. Second
was the issue of third-party vendors
collecting and processing data on
behalf of respondents’ companies. n

Publicize Your Section and Committee News!
The ACBA Communications Department is eager to promote any special activity or newsworthy event emanating from your
Committee or Section of interest to ACBA members, the media, or the general public. Email us at news@acba.org with the
following information:

u Name and description of the event u Date, time, and place of the event

u Name(s) of the sponsoring Section/Committee(s) u Name(s) of speakers and titles of presentations

u How many people do you expect to attend? u Name and phone number of a contact person

u Will there be an admission fee or ticket sales? If so, how much? u Are reservations needed to attend the event? 

u Is there any other information you would like to share with us?

Thank you for your cooperation! n
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Law firm protection: Know your clients
before legislation makes you do it
by LexisNexis 

Simple questions sometimes prompt
memorable answers. For example,
when asked why he robbed banks,
“Slick Willie” Sutton supposedly
replied, “Because that’s where the
money is.”1
Banks today are well protected

because they are obvious targets for
felons, but less obvious marks –
including law firms – often remain
vulnerable. Indeed, legal practices
can be attractive to many people out
there with sophisticated tools and
techniques, making firms vulnerable
to everything from money laundering
to terrorist financing. That gives
added weight to arguments in favor of
performing careful due diligence
regarding prospective or even
existing clients. 
The reality is that legal practitioners

are not immune to con artists and
other bad actors. In fact, the irony of
clever lawyers being taken in by
scammers has been reported rather
gleefully2 in the press and covered by
law blogs (here3 and here4 for recent
examples). In 2012, one victimized law
firm sued its bank5 for not protecting
it (a chronology of the suit is available
online6). In most cases, the scammers

posed as potential clients, contacting
the law firm electronically and even
faking references when the firm did
some background checks. 
While being scammed can be

humiliating to those involved and
damaging to the reputation of the
firms, the vulnerability of all law
firms should be a serious concern.
Law firms not only have money, but also
have something even more valuable:
information. As well as making them a
more attractive target, this makes
them interesting to a much larger
group of would-be attackers. 
Take Steps Now to Protect Yourself
Fortunately, there’s a lot that law

firms can do immediately to protect
themselves. The quickest and easiest
way to start due diligence on prospective
(or even existing) clients is to check
the Specially Designated Nationals List7
prepared by the U.S. Treasury’s Office
of Foreign Assets Control (OFAC). 
Beyond the OFAC list, every law

firm should be familiar with various
American Bar Association initiatives8
including its 2010 Voluntary Good
Practices Guidance for Lawyers to
Detect and Combat Money Laundering
and Terrorist Financing (available as
a PDF).9 The ABA’s Gatekeeper
Initiative10 offers further links and

resources to help lawyers research
their clients. And the Federal Trade
Commission’s Red Flags Rule11 is also
required reading. At their heart, these
recommendations strongly encourage
firms to use identity verification processes
and, where appropriate, investigative
research tools to help firms identify and
mitigate their risk exposure. 

The Plot Thickens
But there’s also another angle to

the story. In a 2013 interview for a
LexisNexis® Legal Podcast, Kevin L.
Shepherd – a partner and managing
director of finance at Venable LLP12 in
Baltimore – explains why voluntary
guidelines for lawyers were introduced
by the ABA and discusses the
importance of adopting them. 
“There’s been a lot of pressure,

both domestically and internationally,
for U.S. lawyers to be regulated in
much the same fashion as lawyers in
other countries – particularly in
Europe – are regulated by government
authorities,” says Shepherd. “We feel
that a voluntary, bar-driven approach
is preferable.”
Shepherd has been well placed to

make such an assertion. As a former
chair of the ABA Section of Real
Property, Trust and Estate Law,13 he
oversaw the development of the
voluntary best practices for lawyers
and served on a number of task forces
and committees, including the ABA
Task Force on Gatekeeper Regulation
and the Profession.14
Indeed, Shepherd says that lawyers

should become familiar not only with
the guidelines but also with putting
them into practice – sooner rather
than later. It won’t be easy getting
firms to do so, he admits. “There’s a
lot of work to do ahead to educate the
U.S. legal profession. It’s a challenge
to get the word out.”

Hearing Is Believing
In the 13-minute podcast interview,

Shepherd also provides a larger
perspective on other related regulations
potentially in the works and what they
could mean for the legal profession.
You can listen to the interview online
now or download and save the MP3
audio file for listening at your
convenience. The views expressed in
the interview are Mr. Shepherd’s.
They do not necessarily represent the
views of the American Bar Association
or Venable LLP. 
Some highlights from the conversation: 
• Shepherd provides a concise

overview of development of the ABA’s
voluntary guidelines by a broad coalition
of legal profession associations. 
• He explains why the ABA and

others insist that a bar-driven, voluntary
approach is preferable to federal
rules. “Those rules may not make
sense in any given setting, given the
wide breadth of how lawyers practice
in the U.S., from sole practitioners to
multinational law firms.” 
• Finally, Shepherd reviews initial

steps that lawyers can take to ensure
they are not used unwittingly to
facilitate legal activities. 
• He also looks ahead to several

areas in which government regulation
of the profession remains “a very
real possibility.” 
• “Robust client-intake procedures

are one means by which lawyers
can reduce their exposure to risk,”
Shepherd says. 
The Solution for Legal Professionals 
LexisNexis® Public Records, with

its unparalleled search, analytics and
reporting technologies, can uncover
hidden connections – even when entities
don’t have a record in common – and
raise red flags to help you improve
your due diligence efforts. 

To learn how you can locate and get
a more complete picture of people and
businesses across the U.S., visit
www.lexisnexis.com/publicrecords. 
For more topics that are transforming

the legal industry, visit www.thisis-
reallaw.com. n

Reprinted with permission by LexisNexis
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and also focuses significantly on
employment law litigation.

u     u     u

Goehring, Rutter
& Boehm proudly
announces the
addition of
Christopher C.
Malloy to the firm.
Malloy is a member
of the firm’s
Municipal Creditors
Rights Group. Much
of his current
practice focuses on
assisting municipal
clients with the

collection of their delinquent real estate
taxes and other municipal claims.

u     u     u

Members of the
law firm Eckert
Seamans Cherin
and Mellott, LLC,
recently voted to
elect Audrey K.
Kwak to the firm’s
membership. She
focuses her practice
in the areas of
complex commercial
business litigation,
with significant
experience handling

construction and commercial contract
disputes. Her practice has also
involved the resolution of disputes
commonly arising on private and 
public projects, including issues of
nonpayment, delay, mechanics’ liens,
and defective work.

u     u     u

Kelley A. 
Morrone has
become a partner
in the law firm of
DiBella, Geer,
McAllister & Best,
P.C. Her practice
is focused on 
complex coverage
litigation, bad
faith claims
against insurers,
as well as arson
and fraud defense

litigation, general liability defense,
subrogation, and civil litigation. 

Audrey K.
Kwak

News and Notes
Federated Investors, Inc., has

announced that its board of directors
has elected Marie Milie Jones as an
independent director of the company
at its annual shareholder meeting.
Federated Investors is one of the
nation’s largest investment managers.
Jones, who has 26 years of legal and
management experience, is a founding
partner at JonesPassodelis, PLLC.

u     u     u

Julie R. Colton
of Voelker &
Colton, LLC, has
been appointed to
the faculty of the
University of
Pittsburgh School
of Law where she
will be an adjunct
professor. She will
be teaching Family
Law in the Fall
2014 semester. 

People on the Move
John E. Lienert is the founder of JL

Sports Law, an organization dedicated
to representing professional football
players and coaches in the NFL and
CFL. He recently joined DelVecchio &
Miller, LLC as an associate attorney,
as noted in last issue’s Bar Briefs.

u     u     u

Minto Law Group, LLC, is pleased
to announce the addition of David
Spear and Erin Friez to the firm.
Spear recently joined the firm as a
partner and head of the litigation
team. He concentrates his practice
primarily in employment law and civil
rights litigation, representing mainly
employees and small businesses.
Friez joined the firm as an associate

Bar Briefs

Christopher C.
Malloy

David
Spear

Erin
Friez

Julie R.
Colton

Kelley A.
Morrone

Lawyers’ Mart
at www.pghpresbytery.org/pghpresbyterianfdn.htm or
Rev. Dr. Douglas Portz at 412-323-1400 Ext 318.

EVIDENCE PHOTOGRAPHY
DAVID BARKER PHOTOGRAPHY – expert personal 
injury and trial evidence photography. 412-232-2395,
davidbarkerphotography@gmail.com

INSURANCE PROPERTY
CLAIM EXPERT

INSURANCE PROPERTY CLAIM EXPERT – First and
third party claims. Licensed insurance adjuster 
and public adjuster. Rob Massof (412) 563-6670, 
rmassof@aol.com.

OFFICE SPACE
SUBURBAN OFFICE SPACE – Route 30, North Versailles.
2nd Floor above law office, perfect for solo/small firm.
Convenient to Pgh./Gbg. Call 412-427-4084.

PROCESS SERVICE INVESTIGATING
THE IMPOSSIBLE WE DO RIGHT AWAY! MIRACLES
TAKE A LITTLE TIME. EMPIRE INVESTIGATION (412)
921-4046. Visit us on our website, www.empireinv.com.

APPRAISALS
ANTIQUE AUTO APPRAISALS for all vehicles 1900 to
1990. Expert Witness. Diminished Value. Certified
Appraiser - K. Merusi. 412-731-2878.

DOCUMENT EXAMINER/
HANDWRITING

J. WRIGHT LEONARD, BCFE, CDE. Certified. Experienced
in Federal, State & Local Courts. Testimony in Civil &
Criminal Matters. 215-735-4000.

ECONOMIST/
VOC. EXPERT

WM. HOUSTON REED, Ph.D.–25+yrs. of forensic
economics & vocational eval. expertise in one report.
1-888-620-8933.

ESTATE PLANNING
IF YOUR CLIENTS ARE CONSIDERING CHARITABLE
GIVING as part of their estate planning The Pittsburgh
Presbytery Foundation can provide a means to support
charitable work helping those in need throughout SW
Pennsylvania. For more information contact the Foundation

GUIDELINES
FOR UNSOLICITED ARTICLES

SUBMITTED FOR
PUBLICATION IN THE

LAWYERSJOURNAL

Because the editors of the Lawyers Journal (LJ) receive many
submissions for publication we can accept only a portion of
those sent to us. Most often, we decline articles because they
either discuss topics we have recently covered or serve as
promotional material in the guise of an article.

When submitting an article for consideration, please keep
these guidelines in mind:

1. Authors are strongly encouraged to discuss article ideas
with the editor and submit an outline or capsule summary
before investing time in writing. The LJ will not agree to
run an article until the editors evaluate the full-text article.

2. Every effort will be made to publish an accepted article;
however, the LJ reserves the right not to publish an
accepted article if the material becomes dated, if there is
no space to run the article, or if the editorial board raises
any other concern.

3. We publish only articles written exclusively for the LJ.
We will not consider material that an author has sent to
other publications.

4. We rely on the author’s integrity in submitting original
work. Any material derived from other sources should be
clearly identified within the text.

5. We evaluate submissions for their value to our audience,
timeliness, and credibility. We do not publish articles that
promote the author’s company, products, or services.

6. Articles should be no more than 2,500 words.
Authors must use endnotes to cite sources.

7. Due to the volume of material we publish, we are
unable to provide authors with edited manuscripts or
galleys for review.

8. Authors should explain in simple language any technical
terms that would be unclear to the general legal audience.

9. Authors should send a hard copy of the article and an
electronic version, preferably in MS Word format. Be sure
to write the author’s name and article title in the document.

10. Write your full name, business affiliation, address, and
any pertinent professional designations that should
appear in the author’s ID. We don’t run phone numbers or
contact addresses.

11. Articles should be mailed to Jennifer Pulice, Editor,
Lawyers Journal, Allegheny County Bar Association,
400 Koppers Building, 436 Seventh Ave., Pittsburgh, PA
15219; faxed to 412-261-6042; or emailed to
jpulice@acba.org.

12. Because each issue of the LJ is copyrighted by the
Allegheny County Bar Association, publications wishing
to use an article after it has appeared in our journal must
obtain our permission to do so.

13. The LJ reserves the right to decline to publish any photograph
which has been found to be altered or manipulated.
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